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Executive Summary
1. Introduction
The Victorian Labor government announced this Parliamentary Committee inquiry to
investigate portable long service leave (PLSL) in Victoria, including to what extent
and how it could be extended to cover more workers. In particular, the Committee
has expressed a desire to investigate the operation of schemes which allow workers
to retain accumulated entitlements as they move between employers in the same or
similar industry, such as that which operates in the Victorian construction industry,
and in a number of other industries in other jurisdictions. They are concerned with
the operation of existing schemes; the objectives of PLSL; which sectors, industries
or occupations are likely to most benefit from portability; and issues and options
concerned with implementation. We make this submission in support of extending
portability to a range of industries in Victoria.
The submission proceeds as follows:


Section 2 discusses changing patterns of access to traditional LSL.



Section 3 discusses the history and objectives of LSL, and some of the
potential benefits (and costs) of extending portability.



Section 4 discusses the currently operating LSL and PLSL schemes across
Australia.



Section 5 considers some of the implications of extending PLSL schemes of
the kind currently existing to workers in other industries.



Section 6 considers two alternatives to extending existing LSL schemes,
which draw on provisions in superannuation.

After examining extensive data relating to workforce trends and existing schemes in
our Submission we conclude in Section 7 as follows, and make the following
Recommendations.
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CONCLUSIONS
The notion of the need for respite after an extended period in the workforce has been
a consistent feature of LSL. This need has intensified as people spend more of their
lives in paid work, and as work/life balance issues increase in intensity. Portability is
needed to support mobility without sacrificing employee security, and to maintain
equity. Portability also provides benefits such as retaining skilled workers in
industries with high mobility, simplified administration, cost stability and tax benefits.
Existing schemes are working well and are one option for expanding LSL; but the
Accumulation or ADF models may be worth considering. Whichever model is
chosen, decisions will have to be made about the requirements to qualify for LSL,
the length of leave, the rate of pay, and other provisions such as pro rata
entitlements; as well as how industries are defined for the purpose of industry-based
PLSL.

RECOMMENDATIONS
1. That the Victorian government initiate a process of drafting legislation to extend
portable long service provisions to all workers, dependent either on a period of
employment within a specific industry or within the workforce more generally, with
a particular view to those industries identified in this report as having highly
casual

and/or

mobile

workforces:

Accommodation

and

Food

Services;

Administrative and Support Services; Retail Trade; Rental Hiring and Real
Estate; Wholesale Trade; Transport ,Postal and Warehousing; Financial and
Insurance Services, and Health care and Social Assistance.
2. That the Victorian government initiates a consultative process for determining the
classification of industries which will apply in the State of Victoria.
3. That the Victorian government adopt a model which either is consistent with other
existing PLSL arrangements in industry defined benefit funds, or which is based
on models successfully applied in the case of superannuation, such as
Accumulation funds or Approved Deposit Funds.
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4. That the assets of any industry defined benefit funds be used exclusively for the
purposes of funding PLSL benefits, such that the Victorian government cannot
appropriate these funds for other purposes.
5. That the Victorian government consider ways of minimising negative impacts on
business costs, including favourable tax treatment and pooling of resources
where relevant and possible.

2. Access to Long Service Leave (LSL)
Mobility Patterns and Access
The employment characteristics used to justify previous industry portability
arrangements included the high levels of non-standard employment and high
mobility said to characterise those industries. However, these conditions are now
prevalent across the Australian economy, including in a number of industries without
access to LSL. A declining proportion of workers meet the criteria for traditional LSL
arrangements.
Changing employment conditions
High levels of non-standard conditions are no longer restricted to a small proportion
of industries. Around 31.5 per cent of employees report working in jobs without LSL
benefits. Rates of casual employment have increased – 23.7 per cent of employees
were in jobs with no leave benefits (a proxy for casual employment) in 2012, as
opposed to 15.8 per cent in 1982. Changed employment conditions in terms of the
reduction of “standard employment”, have clearly contributed to decreasing access
to LSL in the past thirty years.
Populations most likely to benefit
Industries with high rates of mobility are likely to benefit, and the construction
industry is no longer exceptional in this respect, according to ABS statistics. High
rates of low employer tenure are found in Accommodation and Food Services,
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Mining, Administrative and Support Services, (which includes the contract cleaning
sector), and Retail. A number of industries have more than half of their employees
with more than ten years in the workforce, but less than this with their current
employer: Mining; Rental, Hiring and Real Estate; Wholesale Trade; Transport,
Postal and Warehousing; Financial and Insurance Services; Administrative and
Support Services; and Health Care and Social Assistance. However, even the lowest
rate represents a substantial minority of workers with more than ten years’ in the
workforce but less than ten years employment with their current employer.
Industries with high rates of non-standard employment are also likely to benefit,
and again many industries rate higher than the construction industry. High levels of
workers with no leave entitlements or no LSL entitlements specifically are found in
industries such as Accommodation and Food Services; Agriculture, Forestry and
Fishing; Administrative and Support Services; and Retail.
Women are also particularly likely to benefit from PLSL. Women are overrepresented in jobs without LSL benefits when compared to men. Women also
disproportionately take on carer’s duties and face potentially greater work/life
conflict.
Low wage earners are also more likely than others to benefit from PLSL, as pay
level is strongly associated with access to LSL.

3. Long Service Leave and Portable Long Service Leave
History of long service leave
Long Service Leave (LSL) is almost unique to Australia, having origins in 19 th
century “furlough” provisions in the public service. The earliest legislated private
sector LSL provision was in the coal mining industry in 1949, and this gave workers
a periodic respite from work while being portable within the industry in order to
support flexibility. Subsequent state legislation extended LSL entitlement to other
private sector workers, but this was restricted to employment with one employer.
This had the aim of reducing turnover and rewarding loyalty to one employer, in
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addition to providing respite. Subsequent legislation provided portability of
entitlements in particular industries on the basis of the high mobility and rates of nonstandard employment said to characterise them, and on the need to support
flexibility while maintaining equity and a skilled workforce within the industry. This
process began with the construction industry in the 1970s, but in various jurisdictions
has extended to workers in the contract cleaning industry, as well as the community
services and security sectors in the ACT.
The need for respite
The need for a respite after a long period in the workforce is increasing in intensity.
Australians are spending a greater proportion of their lifetimes in paid employment,
including increased workforce participation beyond retirement age. Many Australians
are also working very long hours, and workplace stress and work/life balance issues
are increasing in intensity. This has important implications for WHS. Meanwhile,
there is a recognised need for workers to take leave for health reasons.
Flexibility and flexicurity
Flexicurity represents a conceptual fusion of “flexibility” and “security” that emerged
in Europe as a response to coterminous demands to make labour markets,
employment, and work organisation more flexible, while providing security to
employees - especially to vulnerable groups. Portable LSL facilitates both labour
market flexibility and security. One of the benefits of portable LSL claimed for
existing PLSL schemes is the encouragement of labour mobility - there is no need
for an employee to remain with an employer to gain the benefit. For employers, this
enhances opportunities for dynamic and timely labour adjustments to changing
market conditions and the longer-term retention of valued employees. In terms of
employee security, portable LSL would cushion workers against job and income
insecurity with single employers, because it attaches the benefit more broadly to
their industry or occupation.
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Overview of stakeholder perspectives
As demonstrated both in primary research undertaken for the McKell Institute PLSL
report and in previous reviews of existing PLSL schemes, stakeholders, including
both employees and employers, are mostly positive about existing PLSL schemes.
Some employers did claim, however, that the obligation to make LSL payments into
industry funds effectively imposes an additional cost burden on employers operating
in industries where the profit margins are typically very small.
Potential Benefits of Expanding Industry-Level Portable Long Service Leave
Schemes


Speculatively, expanding PLSL may benefit the tourism industry by
providing more opportunities for travel on leave.



An industry-based PLSL scheme could also facilitate the retention of
workers within industries, especially in those which might otherwise be
deemed less attractive due to lack of leave entitlements.



An expanded PLSL scheme would also support intra-industry labour
mobility, rather than restricting the benefit to employment with a single
employer.



A PLSL scheme could act for employees as a form of income and benefit
protection in the event of employer insolvency.



There are potential administrative and cost benefits for employers,
including the assumption by funds of administrative duties, greater cost
stability, offsets from investment, and tax advantages



The most obvious benefit of expanding portability would be the equity of
ensuring that more employees have an extended period of respite available to
them after a defined period in the workforce, rather than losing benefits due in
part or whole to structural changes in the economy beyond their individual
control or the nature of their chosen industry.
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Addressing potential negative impacts of extending PLSL


Because PLSL extends LSL entitlements to many employees who currently
are unable to qualify, there is the potential for the total costs of employers to
increase. However, this is offset by investment income, tax benefits, and other
potential cost offsets.



PLSL does not reward “service” to a single employer, and thus does not
have the effect of reducing turnover or increasing organisational loyalty at the
level of the individual employer. However, this can be argued to be in line with
previous reasoning for PLSL, including to support labour mobility, a goal
which fits more appropriately within the conditions of the modern economy.



There is no evidence that PLSL will have a disproportionately negative impact
on small businesses.

4. Overview of existing LSL provisions
Standard Long Service Leave Arrangements in Australia
Most States provide for 8.67 weeks after 10 years of service, though SA and NT are
more generous, providing 13 weeks per 10 years.
Portable Long Service Leave
PLSL entitlements are widely available to public sector workers, but this submission
focuses on access to LSL available to workers employed in the private sector. The
Coal Mining industry enjoys PLSL through a federal scheme. All states and territories
provide PLSL within the Building and Construction industry. PLSL schemes also
exist for the Contract Cleaning industry in the ACT, NSW, and Queensland; while the
ACT also has PLSL schemes for the Community Services and Security industries.
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Major points of difference in existing statutory PLSL schemes


Each jurisdiction has different administrative arrangements for the
management of the fund which administers PLSL. The powers of all of these
bodies may vary according to their legal personality, which is based on the
legal form in which they have been constructed.



The schemes vary in terms of employees’ LSL entitlements, including the
length of employment needed to qualify for LSL and the length of leave. They
also make different provisions for a break in employment without losing
accumulated benefits. Length of employment ranges from 5 to 10 years, with
shorter vesting periods typically associated with accordingly shorter leave
periods.



The conditions for pro rata leave entitlements also vary. Generally 5-7
years of employment are required before pro rata entitlements can be taken,
and this can be taken for reasons including death, retirement (at retirement
age), employer termination of employment (for reasons other than serious
misconduct), or employee termination of employment due to demonstrated
intention to leave the industry, domestic or other pressing necessities, or
illness or other incapacity.



Each statute also specifies the rate of pay during LSL. There are variations
in how the ‘ordinary rate of pay’ is determined, ranging for example from the
average pay over the previous four quarters, to the currently received rate of
pay, to the rate that is the ordinary rate of pay “in the opinion of the authority”.



The rate of the employer levy varies considerably, both between schemes
and over time. They are generally either a proportion of project costs (0.3-0.35
per cent of total costs) or a proportion of ordinary wages paid (1.25-2.7 per
cent of wages).



Requirements as to when the employer levy is payable vary, with some
schemes requiring employers to pay up-front and with others, payment
occurring on a regular basis, with payment intervals varying also. Thus in
many cases, employers must pay the levy on a quarterly basis, but in other
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cases it is monthly, two-monthly or half-yearly. They similarly vary in the
frequency of reporting.


Schemes also specify the type of employment arrangements covered. A
number of schemes extend LSL benefits beyond workers formally deemed
employees (with a contract of service) to cover contractors (with a contract for
service).

5. Expanding Industry Based Defined Benefit Funds
General Considerations
PLSL schemes could be extended to a wider range of workers, simply by setting up
new industry based funds, one by one. This currently means that LSL benefits are
defined benefits. The risks and administrative costs are, nominally at least, not
assumed by the employee: upon taking LSL, the employee receives a defined
benefit typically based on replacing their current wage. The employer’s costs will
vary depending on the experience of the fund in relation to factors such as the
benefit rules, investment returns, salary growth rates, administration costs, and
employee working patterns and turnover.
Administration


Much of the administrative burden of PLSL is taken on by the funds, which
can reduce the employers’ work load.



Administration costs vary particularly according to the size of the fund.
Overall, ratios of expenses to assets are smaller for larger funds than for
smaller funds, implying that there may be economies of scale. Smaller funds
have lower expenses per member.

Governance and Compliance
Though there are some complexities in initially identifying employers and ensuring
that they are registered with the PLSL funds, once these funds are created and
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established they become an important mechanism of compliance. Decisions also
need to be made about the governance of the funds and the appropriate use of their
assets, with particular attention to limiting the power of the government of the day to
appropriate funds for other purposes.
Balancing wage growth, accrual rates and investment returns
The rate of the employer levy will be determined by the rate at which LSL
entitlements accrue, the rate of wage growth, and the offset from investment returns.
In costing LSL schemes, actuaries will need to estimate the “gap” (positive or
negative) between investment returns and wage growth.
Investment and Risk
The returns from investment can help to offset administration costs and wage
growth. In general, over the long term, investment returns will tend to exceed wage
growth. However, there is likely to be volatility between periods, particularly in highly
cyclical industries. Volatility is also likely to be influenced by the investment strategy.
Responsiveness of the levy
Historically, the levy rate has been adjusted during different periods according to the
current performance of the funds. However, this has led to substantial fluctuations in
the levy, and in some cases reduction of benefits for employees. There needs to be
some consideration of a buffer, so that surpluses in good periods can be used to
fund deficits during down cycles.
Exits: Number of people who exit from the fund before qualifying for an LSL
benefit
The cost of any LSL scheme will also depend on the proportion of workers who exit
from the fund before qualifying for a benefit. The amount of money released when an
employee exits without receiving any benefits is often called a “withdrawal surplus”. If
people tend to leave the industry after short periods of service, then industry-based
funds will benefit from withdrawal surpluses. The money which had been set aside to
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pay their benefits can be used for other purposes, such as paying administration
costs for the fund and/or reducing the employer levies.
Cost offsets beyond investment
Means of offsetting administration costs, beyond investment, also need to be
considered. The established PLSL schemes have taken pains to control
administration expenses, both for the fund itself and for employers interacting with
the fund. This may include taking advantages of synergies with the superannuation
system, or sharing resources between funds (including the administration of multiple
funds by a single body, as occurs in Queensland and the ACT).
Tax Considerations
A PLSL scheme in which employers pay a levy to cover the estimated cost of LSL
liabilities and employees are paid their LSL entitlements out of the scheme would
ensure that employers can claim tax deductions for levies paid each year. The funds
themselves do not pay taxes on income; income tax is only paid by the employee
upon receiving the LSL benefit.

6. Alternative Models for Expanding Coverage.
Two alternative models for expanding coverage
It is worth considering models other than simply the expansion of the current industry
based defined benefit schemes, taking inspiration from the superannuation system.


Under an Accumulation model, benefits would be prefunded through regular
contributions, but these would be invested on behalf of employees, similar to
superannuation; and the benefit upon taking LSL would be based on the
accumulated benefits and investment returns to the employee, rather than a
defined benefit based on their current wage.



Under an Approved Deposit Fund (ADF) model, employers would pay
accumulated entitlements in a lump sum to a fund (again investing on behalf
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of the employee) when an employee left service. When the employee became
eligible to take LSL, their current employer would pay a defined benefit based
only on the service already completed with that employer, and the rest of the
benefit would be made up from the accumulated benefits of previous
employment.
Employee benefit certainty
The two models generally provide less certainty for employees than the currently
existing Industry Defined Benefit (IDB) arrangements. Rather than directly replacing
the current wage as under IDB schemes; employees would be dependent on
previously accumulated benefits (under jobs of varying wage levels) and investment
returns. The Accumulation model would be wholly dependent on this; while the ADF
model would combine accumulated benefits and investment returns from previous
jobs with a defined benefit based on accrued entitlement from employment in the
current job. Costs associated with administration of the funds would be borne by the
employee.
Employer Costs and Administrative Burden
In general, both the Accumulation and ADF models impose less cost-risk for
employers than the existing IDB schemes, with this risk largely assumed by
employees. The Accumulation model has the stability advantage of prefunding,
where the ADF model requires lump sum payments upon an employee leaving
employment or taking LSL.
Policy and Compliance Issues
Neither of the other two models have the kind of dedicated mechanism of
compliance found with the IDB schemes. Employers would be relied upon to provide
entitlements in a timely manner. Difficulties are likely to arise mirroring those found in
ensuring compliance with the superannuation guarantee.
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1 Introduction
On May 6 2015, the Victorian Labor government announced this Parliamentary
Committee inquiry to investigate portable long service leave (PLSL) in Victoria,
including to what extent and how it could be extended to cover more workers. In
particular, the Committee has expressed a desire to investigate the operation of
schemes which allow workers to retain accumulated entitlements as they move
between employers in the same or similar industry, such as that which operates in
the Victorian construction industry, and in a number of other industries in other
jurisdictions. They are concerned with the operation of existing schemes; the
objectives of PLSL, which sectors, industries or occupations are likely to most benefit
from portability, and issues and options concerned with implementation.
We welcome this inquiry in light of the changing nature of work in Australia, and the
effect this is likely to have on access to the current standard long service leave (LSL)
provisions for most workers, which restrict entitlement to employees with an
extended period of employment with one employer. We also welcome the sentiments
expressed by the Committee Chair, Mr. Nazih Elasmar, that LSL “gives workers a
well-deserved mid-career break, allowing them to return to work with renewed
energy”, and his acknowledgement that “a lot of employees are missing out on long
service leave, despite working in a single industry for many, many years”.1 The
Minister for Industrial Relations, Natalie Hutchins, has similarly acknowledged that
“workers are no longer staying in the same job and with the same company for their
entire working lives.”, and expressed a desire that “entitlements such as long service
leave aren’t eroded as a result of the shifting way we work”.2
We make this submission in support of these sentiments and in support of extending
portability to a range of industries in Victoria. This submission is derived substantially

1

Parliament of Victoria (2015) ‘“Investigating Long Service Leave Portability”, (June 12), available at
http://www.parliament.vic.gov.au/about/news/2682-investigating-long-service-leave-portability.
2
Premier of Victoria (2015) Portable Long Service Inquiry Launched (Media Release, May 6),
available at http://www.premier.vic.gov.au/portable-long-service-inquiry-launched.
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2
from a previously published report for the McKell Institute,3 and related research,
written in support of a national PLSL entitlement allowing for portability of entitlement
unrestricted by industry. The arguments presented have been modified both to meet
the requirements of the present inquiry, calling for a state-based, industry-based
scheme of portability; and to include subsequent further research.
The submission proceeds as follows:


Section 2 discusses changing patterns of access to traditional LSL. Higher
levels of mobility have reduced the number of employees who have more than
10 years of service with a single employer, the usual threshold for standard
LSL entitlements. Industries such as mining, accommodation and food
services, and administrative and support services (including contract cleaning)
have particular high rates of mobility. There has also been an increasing
prevalence of jobs which do not provide leave benefits, particularly
accommodation and food services, retail, and administrative and support
services. Women are also disproportionately represented among workers
without leave benefits, as are the low paid.



Section 3 discusses the history and objectives of LSL, and some of the
potential benefits (and costs) of extending portability. PLSL has a long history
dating back to the first private sector legislated LSL scheme in the coal
industry in 1949. The need for an extended break from work to recover lost
energies has always been a key justification for LSL, and this need for a
respite from work is intensifying as people spend longer in paid employment
and work/life balance becomes increasingly difficult to manage. The key
benefit of portability is increased equity for employees, but intra-industry
portability may also increase industry-level retention, among other benefits.
While portability no longer rewards “service” with a single employer, this can

3

Markey, R., Parr, N., Kyng, T., Muhidin, S., O”Neill, S., Thornthwaite, L., Wright, C., Lavermicocca,
K. and Ferris, S. (2013), The Case for a National Portable Long Service Leave Scheme in Australia,
The McKell Institute and Centre for Workforce Futures, Macquarie University, Sydney.

FIND OUT MORE
Centre for Workforce Futures, Macquarie University NSW 2109 Australia
T: +61 (2) 9850 7444
email: ray.markey@mq.edu.au
http://www.businessandeconomics.mq.edu.au/research/centre_for_workforce_futures
CRICOS Provider No 00002J

3
conversely be

seen as supporting labour market flexibility

without

compromising employee security. This fits with the “flexicurity” approach
prominent in Europe since the 1990s. In general, the experience of
employees and employers with existing PLSL schemes has been positive.


Section 4 discusses the currently operating LSL and PLSL schemes across
Australia. State jurisdictions vary on a number of dimensions, including:
industry coverage by PLSL schemes, the length of employment required, the
length of leave, the rate of pay upon taking LSL, the rate of the employer levy,
and the administrative arrangements. ACT has led the way in extending
portability of entitlement, with the construction, contract cleaning, community
services, and security industries all enjoying portability of entitlements.



Section 5 considers some of the implications of extending PLSL schemes of
the kind currently existing to workers in other industries. Such schemes act as
important mechanisms of compliance and take on much of the administrative
burden of LSL from employers; while also facilitating tax benefits. In
determining the levy, they need to balance wage growth and accrual rates
with investment returns. Over the long term, investment returns will tend to
exceed wage growth, but there are questions over whether the levy should
remain stable or be responsive to the short or medium term fortunes of the
fund. It may also be important to place limitations on the powers of the
government of the day to use surplus funds for purposes other than funding
LSL payments.



Section 6 considers two alternatives to extending existing LSL schemes,
which draw on provisions in superannuation. One is an accumulation model in
which benefits are prefunded but benefits are based on accumulated benefits
and returns of investments undertaken on behalf of the employee, rather than
the defined benefit based on current wages provided by existing PLSL
schemes. Another is an “Approved Deposit Fund” (ADF) model, in which
workers receive a combination of defined benefits based on service with their
current employer upon taking LSL with accumulated benefits from previous
employers. In general, both of these can provide PLSL benefits for a lower
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cost to employers than existing PLSL provisions, but at the expense of lower
benefit certainty for employees and much weaker provisions for compliance.


In Section 7, we draw some conclusions and make some recommendations.
We conclude that expanding PLSL provisions, using one of the methods
above, is necessary for equity of access and to meet the needs for flexibility in
the modern Australian economy. There will also be administrative and tax
benefits for employers, and retaining flexibility within industries will make
certain industries less unattractive as employers.
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2 Access to Long Service leave
2.1 Mobility Patterns and Access
The employment characteristics used to justify previous industry portability
arrangements included the high levels of non-standard employment and high
mobility said to characterise those industries. However, these conditions have
become more prevalent across the Australian economy since the introduction of the
portable schemes in construction, and the last rounds of major amendments to
general LSL legislation, in the 1970s. Many employees do not have access to LSL
entitlements and there are signs that access is decreasing.
One important aspect of this is labour mobility, which is high in Australia – in 2012,
19.9 per cent of employees had been with their current employer less than 12
months.4 In 2008 Australia was ranked third highest among OECD countries on this
measure.5 In 2012, 56 per cent of all employees had been engaged by their current
employer for less than 5 years.6 There have also been significant sectoral changes,
with employment growth in some industries (particularly in Mining, Construction,
Utilities, and Health Care and Social Assistance), and decline in others (particularly
Manufacturing, as well as Information, Media and Telecommunications). Greater
mobility between industries as employees adapt to sectoral changes is a
consequence of these structural shifts in the composition of the Australian labour
market.
Workers are generally entitled to take LSL after completing 7 or 10 years of service;
they may be entitled to pro rata cash payments after 5 or 7 years on leaving the
service of the employer (subject to certain conditions depending on the jurisdiction,
award, or workplace agreement). Therefore, the percentages of employed people
who have been employed by their current employer for more than 5 or 10 years

4

Australian Bureau of Statistics (ABS) (2013a) Labour Mobility, cat. 6209.0, Canberra.
Sweet, R. (2011) The mobile worker: concepts, issues, implications, Occasional paper, NCVER and
Commonwealth Government, Canberra.
6
ABS, Labour Mobility, cat. 6209.0.
5
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provides a crude indication of the extent to which employed Australians are eligible
for LSL entitlements from their current employer.
Recent survey data from the Australian Bureau of Statistics shows that about 44 per
cent of workers had been employed by the same employer for at least 5 years. Only
about 25 per cent of workers had remained with the same employer for 10 years or
more, even though as Figure 2.1 shows, the proportion of people working 10 years
or more has increased slightly over the past 20 years. This is consistent with data
from the HILDA Survey. In 2009, 24.5 per cent of all employed people and 26.9 per
cent of all full-time employed people in Australia had been with their current
employer for at least 10 years.7 These figures have been fairly stable over the last 20
years for males, while increasing for females. There were significant increases in
these figures between 2004 and 2009.
Figure 2.1 People Working More than Ten Years

ABS cat. no. 6209.0

7

The term “employed” used here includes employers and the self employed as well as employees.
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In order to properly analyse the extent of non-access to LSL (and the potential
effects of portability), it is necessary to assess the proportion of those employees
who have more than ten years of total work experience (ten years being the usual
qualifying period for LSL entitlements). We also need to assess what proportion have
completed ten years with their current employer against those with at least ten years’
work experience but not with their current employer. Analysis of 2009 data from the
HILDA Survey reveals that only 24.5 per cent of Australian workers had at least ten
years’ employment with their current employer, while 45.9 per cent had at least ten
years in the workforce but less than this with their current employer (see Table 2.3).
The latter figure has significantly increased since 2004, when the equivalent
proportion was 36.5 per cent.
Such figures need to be treated with caution. A proportion of employees among
those with at least ten years in the workforce but less with their current employer
would be covered by current portable arrangements. Others may have ten years of
employment but not the requisite days’ employment calculated under the relevant
Acts, or may have claimed LSL with a different employer in the past. Some
employees may also have completed a proportion of their employment abroad,
which in any case would not count towards LSL calculations. However, the
significant increase of workers in this category represents increased labour mobility
and a substantial decrease in access to LSL entitlements.

2.2 Changing employment conditions
Other employees may have been with their employer longer than ten years, but are
ineligible because they were employed in jobs without leave benefits or were in parttime work. Around 31.5 per cent of employees report working in jobs without LSL
benefits.8 High levels of non-standard conditions are no longer restricted to a small
proportion of industries: 37.9 per cent of employees in 2012 were in employment
other than permanent full-time with full benefits. Of these, 23.7 per cent of
employees were in jobs with no leave benefits (a proxy for casual employment), and

8
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FIND OUT MORE
Centre for Workforce Futures, Macquarie University NSW 2109 Australia
T: +61 (2) 9850 7444
email: ray.markey@mq.edu.au
http://www.businessandeconomics.mq.edu.au/research/centre_for_workforce_futures
CRICOS Provider No 00002J

8
a further 14.2 per cent were in part-time positions with benefits.9 By contrast, two
decades earlier, in 1992, around 21.5 per cent of employees were in jobs with no
leave benefits, and an additional 8.2 per cent were in part-time employment with
benefits.10 In 1982, only 15.8 per cent of employees were casuals.11 Changed
employment conditions in terms of the reduction of “standard employment”, have
clearly contributed to decreasing access to LSL in the past thirty years.

2.3 Populations most likely to benefit
2.3.1 Industries with high rates of mobility
One of the important justifications for previous PLSL schemes in, for instance, the
construction industry, was the high level of labour mobility said to characterise that
industry. However, this is no longer a feature distinct to the construction industry..
Table 2.1 shows proportions of employees with <1 year and <5 years employment
with their current employer, by industry. On the measure of proportion of employees
working with their current employer for less than one year, construction is now about
average at 20 per cent. Much higher rates are found in Accommodation and Food
Services (35 per cent), Mining (33 per cent), and Administrative and Support
Services, which includes the contract cleaning sector (27 per cent). On the measure
of workers with less than 5 years with their current employer, construction is again
average at around 55 per cent, while Accommodation and Food Services (79 per
cent), Mining (72 per cent), Administrative and Support Services (65 per cent) and
Retail Trade (64 per cent) are among those with higher proportions of workers in this
category.
Table 2.2 is also useful for demonstrating industries where employees will most
benefit from portability. It shows proportions of employees with more than 10 years in

9

Australian Bureau of Statistics (2013c) Employee Earnings, Benefits and Trade Union Membership,
Australia, cat. 6310.0, Canberra
10
Australian Bureau of Statistics (2013d) Australian Labour Market Satistics, cat. 6105.0, Canberra.
11
Campbell I (2004) “Casual Work and Casualisation: How Does Australia Compare?”, Labour and
industry: a journal of the social and economic relations of work, 15(2): 85-111.
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the workforce, but less than this with their current employer. It is interesting to note
that a significant number of industries have higher rates of this kind of worker than
the construction industry. In fact, the construction industry is ranked thirteenth out of
nineteen industries on this measure, at just over 44 per cent of workers. Seven
industries have rates of this kind of worker in excess of 50 per cent, including: Mining
(61.2 per cent), Rental, Hiring and Real Estate (56.1 per cent), Wholesale Trade
(54.9 per cent), Transport, Postal and Warehousing (54.6 per cent), Financial and
Insurance Services (51.5 per cent), Administrative and Support Services (51.2 per
cent), and Health Care and Social Assistance (50.9 per cent). However, even the
lowest rate – 30.2 per cent in the Agriculture, Forestry and Fishery sector –
represents a substantial minority.
2.3.2 Industries with high levels of non-standard employment
As previously stated, high levels of casual employment, without leave benefits, are
not restricted to the construction industry. Table 2.3 shows a breakdown of
employees without leave benefits, by industry. High levels of employees with no
leave benefits (a proxy for casual employment) are observable in Accommodation
and Food Services (65 per cent), agriculture, forestry and fishing (40 per cent),
Administrative and Support services (40 per cent), Retail Trade (39 per cent), and
Arts and Recreation Services (36 per cent).
Similar proportions are observable in relation to proportions of employees without
LSL benefits specifically; but these rates are consistently higher. Again,
Accommodation and Food Services (75 per cent), Agriculture, Forestry and Fishery
(54 per cent), Administrative and Support Services (50 per cent), Retail Trade (49
per cent), and Arts and Recreation Services (43 per cent) have particularly high rates
of this kind of worker.
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Table 2.1 Proportions of employees with <1 year and <5 years with current
employer, by industry

Year

<1 year %

< 5 years %

Agriculture, forestry and fishing

13

33

Mining

33

72

Manufacturing

18

50

Electricity, gas, water and waste services

21

56

Construction

20

55

Wholesale trade

20

55

Retail trade

24

64

Accommodation and food services

35

79

Transport, postal and warehousing

18

53

Information media and telecommunications

19

54

Financial and insurance services

17

54

Rental, hiring and real estate services

23

61

Professional, scientific and technical services

19

56

Administrative and support services

27

65

Public administration and safety

11

45

Education and training

12

44

Health care and social assistance

16

54

Arts and recreation services

21

60

Other services

23

61

Total

20

56

Source: ABS cat. no. 6209.0.
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Table 2.2 Length of service of employees by personal characteristics and industry, 2009

Characteristics and industry of
employment
All
Age
15 to 24
25 to 34
35 to 44
45 to 54
55 to 64
65 and above
Sex
Males
Females
Birthplace
Australia
Main English-Speaking Overseas
Other Overseas
Indigenous
Indigenous
Not Indigenous
Industry
Agriculture, Forestry & Fishing
Mining
Manufacturing
Electricity, Gas, Water & Waste
Services
Construction
Wholesale Trade
Retail Trade
Accommodation & Food Services
Transport, Postal & Warehousing
Information Media &
Telecommunications
Financial & Insurance Services
Rental, Hiring & Real Estate
Services
Professional, Scientific & Technical
Services
Administrative & Support Services
Public Administration & Safety
Education & Training
Health Care & Social Assistance
Arts & Recreation Services
Other Services

(a) Percentage of all currently employed
workers who have been with the current
employer for at least 10 years

(b) Percentage of all currently
employed workers who have been
in the workforce for at least 10
years but have less than10 years
service with current employer

24.5

45.9

0.1
7.9
25.3
39.1
51.7
65.6

0
39.7
69.8
57.6
46.6
32.4

26.8
22.1

45.4
46.5

24
28.5
26

43.9
58.7
51.3

24.2
12.1

39.6
44

52.9
16.9
28.5

30.2
61.2
46.2

25.3
22.6
21.7
13.3
8
28.7

48
44.2
54.9
40.1
35
54.6

25.7
21.5

41.3
51.5

14.2

56.1

23.9
21.1
33.9
38.4
24.7
18.7
21.8

48.6
51.2
45.5
39.1
50.9
42.8
47.7

Source: HILDA data, wave 9.
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2.3.3 Gender
Women may also be more likely to benefit than men from portability of entitlements.
Women disproportionately take on carer’s responsibilities,12 and subsequently
reported work/life conflict among female workers is significantly higher than for
men,13 potentially increasing their need for respite. Women who have children are
also more likely to take extended (unpaid) breaks from employment,14 which also
hinders accumulation of LSL benefits in the absence of provisions for such breaks.
As shown by table 2.4, women are over-represented in jobs without leave benefits
when compared to men. In terms of jobs without any leave benefits, 25 per cent of
women are in this category as opposed to 20 per cent of men. Women are
particularly over-represented among such workers in Arts and Recreation Services
(39 per cent against 26 per cent), Manufacturing (23 per cent of women as against
13 per cent of men), Retail Trade (41 per cent of women as opposed to 32 per cent
of men), Other Services (which includes work in charities - 24 per cent as against 16
per cent), and Accommodation and Food Services (66 per cent versus 60 per cent).
With regard to jobs without paid LSL specifically, 34 per cent of women are in this
category compared to 31 per cent of men. This gap is particularly pronounced in
Other Services (42 per cent for women as against 30 per cent for men),
Manufacturing (34 per cent vs 25 per cent), Retail Trade (53 per cent versus 44 per
cent), and Information, Media and Telecommunications (27 per cent versus 21 per
cent).

12

Carney T (2009) “The Employment Disadvantage of Mothers: Evidence for Systemic
Discrimination”, Journal of Industrial Relations, 51(1): 113-130.
13
Skinner N, Hutchinson C and Pocock B (2012) The Big Squeeze: Work, home and care in 2012,
Australian Work and Life Index 2012, Centre for Work and Life, University of South Australia,
Adelaide.
14
Carney, “The Employment Disadvantage of Mothers”.
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Table 2.3 Percentage of employees without leave benefits by industry, 2013
Percentage without leave

Percentage without paid LSL

benefits

benefits

Agriculture, forestry and fishing

40

54

Mining

9

18

Manufacturing

17

27

Electricity, gas, water and waste services

8

15

Construction

22

34

Wholesale trade

16

25

Retail trade

39

49

Accommodation and food services

65

75

Transport, postal and warehousing

23

30

Information media and telecommunications

15

24

Financial and insurance services

7

12

Rental, hiring and real estate services

17

29

Industry

Professional,

scientific

and

technical

services

14

28

Administrative and support services

40

50

Public administration and safety

10

13

Education and training

18

25

Health care and social assistance

20

27

Arts and recreation services

36

43

Other services

21

35

Total

24

33

Source: ABS cat. no. 6105.0
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Table 2.4 Percentages of employees without leave benefits by sex and industry
Women
No

Men
paid

No

paid

Industry

leave

No paid LSL

leave

No paid LSL

Agriculture, forestry and fishing

39

53

38

55

Mining

3

15

9

19

Manufacturing

23

34

13

25

Electricity, gas, water and waste services

9

21

7

14

Construction

15

32

20

35

Wholesale trade

16

26

13

24

Retail trade

41

53

32

44

Accommodation and food services

66

76

60

75

Transport, postal and warehousing

16

24

22

31

telecommunications

17

27

12

21

Financial and insurance services

5

10

6

14

Rental, hiring and real estate services

13

28

16

30

services

17

31

9

25

Administrative and support services

39

51

37

48

Public administration and safety

8

12

10

14

Education and training

17

25

17

25

Health care and social assistance

18

26

19

29

Arts and recreation services

39

47

26

41

Other services

24

42

16

30

Total

25

34

20

31

Information

Professional,

media

scientific

and

and

technical

Source: ABS cat. no. 6105.0.
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2.3.4 Pay Level
As shown by Figure 2.2, low wage earners report the lowest proportions of access to
LSL entitlement: 85.5 per cent of those earning over $1,800 per week report access
to LSL, but a minority of employees earning less than $500 per week enjoy such
access.15 Until earnings reach at least $1,200 weekly or more, the incidence of
access to LSL increases at each pay level, from those earning less then $200 to
those earning $1,000-1,200. This suggests that lack of access most acutely effects
low paid employees.
Figure 2.2 Employees in jobs with LSL entitlement by weekly earni ngs, 2012

$1,800 or more

Weekly Earnings from Main Job

$1,600 to less than $1,800
$1,400 to less than $1,600
$1,200 to less than $1,400
$1,000 to less than $1,200
$900 to less than $1,000
$800 to less than $900
$700 to less than $800
$600 to less than $700
$500 to less than $600
$400 to less than $500
$300 to less than $400
$200 to less than $300
Under $200
0 5 10 15 20 25 30 35 40 45 50 55 60 65 70 75 80 85 90 95 100
Percentage of employees reporting LSL entitlement

Source: ABS cat. no. 6310.0
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ABS, Employee Earnings, Benefits and Trade Union Membership, cat. 6310.0 These statistics are
based on the employees’ own understanding of their entitlements. It is possible that some of them
might not be aware of their entitlements.
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3 Long Service Leave and Portable Long Service Leave
3.1 History of Long Service Leave in Australia
In Britain, Greece and some Canadian provinces and territories, there is
provision for extended annual leave according to length of service; and in New
Zealand LSL entitlements are contained in some employment contracts.16 However,
no other country provides for LSL as a prolonged period of additional leave after an
extended period of employment as a statutory entitlement. It had its origins in the
“furlough” provisions of the public service in the (pre-federation) colonies.17 The
Victorian and South Australian Civil Service Acts in the 1860s provided an
entitlement for civil service officers who had completed at least 10 years of service to
paid leave of absence for between 3 and 12 months.
LSL emerged in the private sector during the 1940s. The first private sector coverage
emerged through Commonwealth and State industrial awards in the gas, flour-milling
and other industries from 1942, usually by consent. Coal miners received an award
for LSL from the then Coal Industry Tribunal in 1949, underwritten by
Commonwealth legislation later that year to ensure adequate funding on an industry
wide basis. This coal mining provision – the earliest legislated LSL provision in the
private sector – was for extended service within the industry, rather than with a
single employer. Indeed, the Commonwealth government at the time explicitly
expressed a desire for labour mobility within the coal mining industry.
Subsequently, State and Territory governments extended the entitlement generally
to private sector workers, beginning with New South Wales (NSW) in 1951, but with

16

Labour Ministers Council (1999) Flexibility in Long Service Leave: Research Paper, Commonwealth
Government, May.
17
Labour Ministers Council, Flexibility in Long Service Leave; Metal Trades Industry Association of
rd
Australia (1981) Long Service Leave in Australia (3 . ed.), MTIA, Canberra; Selby H (1983) Long
Service Leave, The Law Book Company, Sydney.
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restriction to extended service with a single employer.18 The passage of these statewide LSL statutes in the 1950s was not marked by significant debate about either the
reasons for LSL itself or its extension throughout the workforce, or extension to at
least the full-time permanent workforce.
Certainly, in both Victoria’s upper and lower houses of parliament, members voiced
general acceptance concerning LSL as a “reward for long service”, an entitlement to
“rest”, after “playing the game” for a long, continuous period.19 Parliamentarians
referred to employees’ needs for respite after extended periods of work to recover
spent energies, and return to work renewed, refreshed, and reinvigorated. They also
noted the value of rewarding long and faithful service with a single employer in
reducing labour turnover.20 Equity grounds also provided justification: given the rapid
profusion of LSL through awards and individual employer consent, it was “fair” to
extend this to all employees. In the Legislative Council, the Hon. A. M. Fraser
observed that, in excluding employees who served under several employers over the
same qualifying period, the provision still failed to provide universal coverage. He
commented: “That is one problem which Parliament will have to tackle at some
future date”.21
When introducing the 1951 NSW legislation, the Minister for Labour and Industry
stated that the purpose of LSL was:


To reduce labour turnover,



To provide a reward for long and faithful service, and



To enable employees halfway through their working lives to recover their
energies and return to work renewed, refreshed, and invigorated. 22

18

Labour Ministers Council, Flexibility in Long Service Leave; Selby, Long Service Leave;
Thornthwaite L and Markey R (2014), ‘Long service leave, the labour market and portability of
entitlements’, Australian Bulletin of Labour, 12(1): 2-23.
19
Fraser, A. M. (1952-1953), Legislative Council, Victorian Parliamentary Debates,
vol. 24, p. 984.
20
see for instance, Fraser, Legislative Council, vol. 24, pp. 981-991
21
Fraser, Legislative Council, p. 986.
22
NSW Parliamentary Debates, cited in Selby, Long Service Leave, p. 4
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In accordance with the 1951 objectives, the rules were designed to provide paid
leave for workers who remained in service with the same employer for 20 years. Prorata cash benefits were available for those whose employment relationship ended
after completing at least 10 years of service. LSL rules have evolved over time, with
reductions to qualifying and vesting periods varying somewhat between States and
Territories. Generally, entitlements are now based on an extended period of
continuous service with a single employer of anywhere from seven to 10 years of
full-time equivalent employment, after which the employee receives an extended
period of paid leave for two to three months. In most sectors those who leave their
jobs after less lengthy service forfeit accrued LSL entitlements.
A number of industry-level schemes providing portability of entitlements between
employers have emerged since the initial coal mining scheme of 1949. Portable
schemes appeared from the 1970s in building and construction.23 In 2000, the
Australian Capital Territory enacted legislation for portable LSL in the contract
cleaning industry, after extensive campaigning from the Liquor, Hospitality and
Miscellaneous Union, now United Voice.24 The cleaning industry scheme was later
adopted in Queensland in 2005 and NSW in 2010. The ACT has also introduced
portable LSL into the community and security sectors, the former with apparent
industry support.25 These schemes are usually based on a levy paid at regular
intervals by employers for their employees, to an industry fund that assumes
responsibility for subsequent payment of LSL entitlements; i.e. the LSL is pre-funded
instead of being paid by employers when it falls due. In some cases in building and
construction the levy is upon developers. Section 4 details existing LSL provisions
across the states.
The logic for portability in these industries has been their nature of employment,
characterised by high levels of non-standard employment conditions and labour

23

Labour Ministers Council, Flexibility in Long Service Leave.
Ward, A. (2005) “Portable Long Service”, Stateline Tasmania, Television Broadcast, Australian
Broadcasting Corporation, August 8.
25
ACT Council of Social Services Inc. (2008) Submission to the ACT Government: Community
Services Sector Portable Long Service Leave Scheme, September.
24
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mobility. This would largely preclude access to standard LSL, in which accrual is tied
to an extended period of continuous employment with a single employer. In 1985, in
a

speech

discussing

amendments

to

NSW

construction

industry

PLSL

arrangements, the then Minister for Industrial Relations, Pat Hills, explained that
under standard LSL provisions “many workers were ineligible for benefits...as the
nature of the building and construction industry precluded them from maintaining
continuity of service with a single employer”.26 In addressing this, portability of
entitlement ensures access for these workers.

3.2 The need for respite
It may be argued that the need to “enable employees halfway through their working
lives to recover their energies and return to work renewed, refreshed, and
invigorated.”

is increasing in importance.

Australians are spending a greater

proportion of their lifetimes in paid employment. Between 2001 and 2011 the median
age of males in employment increased from 39.3 to 40.9 years and the median age
of females in employment from 38.4 to 40.5 years. The median ages for males and
females who are employed full-time also rose (from 39.9 to 41.3 years for males and
from 38.1 to 40.5 years for females). The percentages of those employed who were
50 years or over increased from 23.9 per cent in 2001 to 29.3 per cent in 2011 for
males and from 20.3 per cent to 27.4 per cent for females. These trends are not
simply due to the general ageing of the population, but increased labour force
participation beyond retirement age. For example the number of females aged 60 to
69 who were in employment rose by 169.7 per cent between 2001 and 2011, and
males aged 65 to 69 increased by 124.1 per cent. For new-born males the expected
lifetime number of years in employment increased from 35.1 in 2001 to 36.8 in 2011.
The increase for female new-borns, from 28.7 years in 2001 to 31.9 years in 2011,
has been even more rapid.27 Figures 3.1 and 3.2 demonstrate these trends.

26

NSW Legislative Assembly (1985) Parliamentary Debates (Hansard), March 26, p, 5044.
Australian Bureau of Statistics (2012) 2011 Census of Population and Housing Time Series Profile,
cat. 2003.0, Canberra.
27
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Figure 3.1 Employment to Population Ratios by Age for Australian Males, 2001,
2006, 2011

Source: ABS, cat. no. 2003.0

Figure 3.2 Employment to Population Ratios by Age for Australian Females, 2001,
2006, 2011

Source: ABS, cat. no. 2003.0.
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Moreover, in spite of increases in the proportion of part-time employment, many
Australians are working very long hours. While Australia ranks first over all in the
OECD’s “Better Life Index”, it ranks 29th out of 36 countries on the dimension of
work/life balance. This is primarily because over 14 per cent of employed Australians
work 50 or more hours per week, compared to the OECD average of 9 per cent.28
However, this only counts official employed hours. ABS data on “actual hours
worked” by Australians indicates an even greater proportion is working 50 hours or
more, at over 26 per cent in 2012. Over 40 per cent of employed Australian workers
had actual working hours of 41 hours or more in that year.29 Campbell,30 writing on
the issue of long hours in Australia, expresses particular concern about the large
proportion of employees working substantial unpaid overtime.
There has been a general acknowledgement of the importance of taking leave from
work for reasons of health, well-being and work-life balance.31 The Australian
Psychological Society mass survey of stress and well-being in Australia shows that
“issues in the workplace” are growing in importance as one of the main contributors
to stress, affecting 34 per cent of respondents in 2013. This survey also shows that
Australians are reporting a significantly declining level of overall workplace wellbeing,
and that a growing proportion (82 per cent in 2013) consider spending time with
friends and/or family an important strategy for managing stress.32 This further
confirms the importance of taking leave from work as the workplace becomes
increasingly stressful for a growing proportion of employees.
28

Organisation for Economic Cooperation & Development (OECD) (2013) OECD Better Life Index:
Work-Life Balance, available at: http://www.oecdbetterlifeindex.org/topics/work-life-balance/
(accessed 13 November 2013).
29
ABS, Employee Earnings and Hours. cat. 6306.0
30
Campbell I (2007) “Long Working Hours in Australia: Working-Time Regulation and Employer
Pressures”, The Economic and Labour Relations Review, 17(2): 37-68.
31
Etzion D (2003) “Annual Vacation: Job Stressors and Burnout”, Anxiety, Stress and Coping, 16(2):
213-226; Guest DE (2002) “Perspectives on the Study of Work-Life Balance”, Social Science
Information, 41(2): 255-279; Hobson CJ, Delunas L and Kesic D (2001) ““Compelling evidence of the
need for corporate work/life balance initiatives: results from a national survey of stressful life-events”,
Journal of Employment Counselling, 38(1): 38-44; Pocock B (2005) “Work-life “balance” in Australia:
Limited Progress, dim prospects”, Asia Pacific Journal of Human Resources, 43(2): 198-209; Skinner
N and Pocock N (2013) “Paid Annual Leave in Australia: Who gets it, who takes it and implications for
work-life interference”, Journal of Industrial Relations, 55(5): 681-698.
32
Australian Psychological Society (2013), Stress and wellbeing in Australia survey 2013, available
at: http://www.psychology.org.au/npw/survey/.
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This also has implications for employers and employer costs over the long term. The
key findings in a report released by Safe Work Australia in April 2013 included, for
example, that “(M)ental stress claims are the most expensive form of workers’
compensation claims” - primarily due to the lengthy periods of work absence typical
of these claims. In addition, more psychosocial compensation claims related to work
pressure than any other subcategory of mental stress.33 While 70 per cent of workers
who experience mental stress do not apply for compensation,34 stress is linked to
cognitive risk factors that drive many workplace accidents and illnesses. Employers
can also face significant non-compensable costs arising from the negative impact of
work stress on staff morale, productivity, “presenteeism” and dysfunctional
behaviours. Conversely, studies such as Cairncross and Waller have pointed out
that people who take leave are generally more productive and exhibit fewer
symptoms of workplace stress. Allowing workers to take LSL is therefore likely to
benefit employers by helping to improve productivity and occupational health and
safety and reduce employers’ costs.35
However, many Australian workers are not taking annual leave. Skinner and
Pocock36 find that as many as 60 per cent of full-time workers may not be taking their
full yearly annual leave, and that those working 45 hours or more were in fact less
likely to take annual leave. The two most common reasons for failing to take annual
leave are the desire to accumulate leave for a future holiday (41 per cent of
respondents) and being too busy at work (30 per cent). The majority of respondents
(56.7 per cent) indicated that they would prefer two weeks’ additional leave to a
corresponding pay rise of 4 per cent. Evidence from Sweden suggests that for many
workers, annual leave entitlements (of up to five weeks in that country) may not be

33

Safe Work Australia (2013) The Incidence of Accepted Workers” Compensation Claims for Mental
Stress in Australia, p. vii.
34
Australian Bureau of Statistics (2010) Work-related Injuries 2009-10.ABS cat. no. 6324.0.
35
Cairncross, G., & Waller, I. (2004). ‘Not taking annual leave: what could it cost Australia?’, Journal
of Economic and Social Policy, 9(1), Article 3.
36
Skinner and Pocock, “Paid Annual Leave in Australia”.
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enough to fully recuperate from work.37 Research on sabbaticals taken by academics
also suggests significant recuperative benefits from prolonged periods of respite
from the rigours of the workplace.38 However, delaying the significant benefits for
many employees from regular annual leave is a cause for concern.39 Extending LSL
provisions could help to ameliorate this.

3.3 Flexibility and flexicurity40
Flexibility and mobility have become a key issue for individual employers and
employees. Both increasingly embrace flexible working-time arrangements, typically
for different reasons. Employers require flexibility that will drive productivity with an
adaptable, responsive, numerically flexible workforce. For employees, flexibility is
important to manage individual preferences, transitions, and life-cycle stages. Most
can anticipate a succession of jobs with different employers, along with
responsibilities for child care and parent care, further education and training, and
perhaps joblessness. Yet, many employers also value stable employment relations
and employee loyalty and commitment.
Portable LSL has the potential to assist flexibility of the kind required by both
employers and employees through simultaneously enhancing competitiveness and
providing security for employees. One of the benefits of portable LSL claimed for
existing schemes is the encouragement of labour mobility - there is no need for an
employee to remain with an employer to gain the benefit. This is consistent with the
flexicurity approach to labour market policy widely adopted in the European Union
since the late 1990s. Flexicurity represents a conceptual fusion of “flexibility” and

37

Aronsson G and Gustafsson K (2005) “Vacation – Still an Issue of Workers” Protection? An
Empirical Study of Vacation and Recuperation”, International Journal of Health Services, 35(1): 143169.
38
Davidson OB., Eden D, Westman, M, Cohen-Charash Y, Hammer LB, Kluger AN, Krausz M,
Maslach C, O’Driscoll M, Perrewe P.L, Quick JC and Rosenblatt Z (2010) “Sabbatical Leave: Who
Gains and How Much?”, Journal of Applied Psychology, 95(5): 953-964. While sabbaticals do involve
work, they also offer respite from normal working arrangements, particularly in teaching and
administration, to focus more independently on research.
39
Aronssen and Gustaffson, “Vacation”; Etzion, “Annual Vacation”; Skinner and Pocock, “Paid Annual
Lave in Australia”.
40
This section is substantially derived from Thornthwaite and Markey, “Long Service Leave,the
Labour Market, and Portability of Entitlements”.
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“security” that emerged as a response to coterminous demands to make labour
markets, employment, and work organisation more flexible, while providing security
to employees - especially to vulnerable groups. The underlying objective was to
ensure support for the pursuit of economic competitiveness, but not at the expense
of social cohesion. Flexibility and security are not considered as opposites, but as
being complementary and mutually reinforcing. Flexicurity policies aim to reconcile
the equally strong demands for further flexibility in the labour market to improve
competitiveness, and for employee protection, with a system of mutual risk
management for workers and employers.
After being discussed at EU Summits through the 1990s, the flexibility-security nexus
was adopted as a key target of the European Employment Strategy, the Lisbon
Strategy for Growth and Jobs and, subsequently, the Europe 2020 Strategy.
The European Commission identified four policy components of flexicurity:
1. flexible and reliable contractual arrangements through modern labour law,
collective agreements, and work organisation;
2. comprehensive lifelong-learning strategies to ensure workers’ adaptability and
employability, particularly for those most vulnerable to job insecurity;
3. effective labour market policies that help people to cope with rapid change, reduce
unemployment duration, and ease transitions to new jobs;
4. modern social security systems that provide adequate income support, encourage
employment, and facilitate labour market mobility.
The main thrust of the argument for flexicurity is that more flexibility needs more, not
less, security. A labour market characterised by flexicurity includes four forms of
employee security:
1. job security - the security to stay in the same job or with the same employer;
2. employment security - the security of remaining employed (although not
necessarily in the same job) facilitated in particular by active labour market, training,
and education policies;
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3. income security - the security of income in case of sickness, accidents, and
unemployment;
4. combination security - the possibilities available to combine work with family, other
responsibilities, and private lives through flexible working arrangements and
facilitated workforce transitions.
At the same time, flexicurity enables organisations to enhance competitiveness and
productivity through operationalising the four forms of flexibility identified in
Atkinson’s well-known model of the flexible enterprise: internal numerical, external
numerical, functional, and wage flexibility. 41 While external numerical flexibility refers
to the flexibility that employment arrangements provide to hire and fire, internal
numerical flexibility includes different working-time arrangements. Functional
flexibility refers to options whereby employees undertake more varied work tasks;
wage flexibility refers to adjustments in wages as market conditions change.
In Australia, while the flexicurity discourse has been examined in some policy circles,
it has not gained the influence that it has in Europe. Nonetheless, reflecting the
tensions the concept has sought to consider, the statutory objectives of the Fair
Work Act 2009 (Cth)(FWA) illustrate a similar combination of regulatory purposes in
recent Australian industrial law. While the rationale of the FWA for regulation is partly
linked to worker protection, it is also about enabling flexibility in order to enhance
competitiveness and productivity. As Section 3 of the Fair Work Act 2009 (Cth)
states: the “object of this Act is to provide a balanced framework for cooperative and
productive workplace relations that promotes national economic prosperity and
social inclusion for all Australians”.
Flexicurity is not without its critics. On the basis of their study of flexicurity
institutions, labour market profiles, and mobility data in several European countries,
for instance, Berglund and Furaker conclude that the various policy packages
represent not a set of mutually reinforcing institutions but compromises between the

41
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interests of different actors.

42

Burroni and Keunecriticise the concept for its

ambiguity, openness to political capture, and lack of attention to conflicts of interest.
43

However, Belchamberargued that “the empirical evidence in support of flexicurity

is inconclusive on some indicators, but empirical evidence against it is virtually nonexistent”.

44

As Belchamber argued, flexicurity offers a way to achieve economic

responsiveness

and

dynamism

“along

with

social

inclusion

and

sound

macroeconomic management”.45
Portable LSL facilitates both labour market flexibility and security. In terms of
employee security, portable LSL would cushion workers against job insecurity with
single employers, because it attaches their employment security more broadly to
their industry or occupation. It also provides for a potential period of paid leave for
undertaking training and education to enhance employment prospects and security.
PLSL provides income security by protecting paid-leave entitlements in cases of
business insolvency or restructuring, and unemployment. As well, it facilitates labour
market transitions that meet work and family life needs consistent with combination
security, the fourth form of security which flexicurity embodies. It does this by
keeping entitlements secure during career breaks and also assisting to finance
career breaks to meet these other responsibilities. For employers, this enhances
opportunities for dynamic and timely labour adjustments to changing market
conditions and the longer-term retention of valued employees.

3.1 Overview of stakeholder perspectives
In the course of our research for the McKell Institute report,46 we interviewed a
number of people involved in the management of established PLSL schemes:
representatives of employers, employees, and administrators. These stakeholders
42

Berglund, T. and Furaker, B. (2011) “Flexicurity Institutions and Labour Market Mobility”,
International Journal of Comparative Labour Law and Industrial Relations, vol. 27, pp. 111-127.
43
Burroni, L. and Keune, M. (2011) “Flexicurity: A Conceptual Critique”, European Journal of
Industrial Relations, vol. 17, pp. 75-91.
44
Belchamber, G. (2010) “Flexicurity: What is It? Can It Work Down under?”, Australian Bulletin of
Labour, vol. 36, p. 286.
45
Belchamber “Flexicurity, p. 294.
46
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generally presented a positive view of these schemes and saw the advantages of
PLSL as outweighing its costs. A number of interviewees (including employer
representatives) said that PLSL allows workers to receive their LSL entitlements, and
that the levy system is an effective way of collecting funds without imposing an
administrative burden on employers. However, some interviewees said that the
obligation to make LSL payments into industry funds effectively imposes an
additional cost burden on employers operating in industries where the profit margins
are typically very small. We draw on these and other research in this submission to
examine benefits (3.5) and potential disadvantages (3.6) for LSL in later subsections.
A number of reviews also similarly found support for portable LSL schemes amongst
both employees and employers. A review of the WA construction industry scheme in
1996 found that 56 per cent of employers and 69 per cent of employees supported
the scheme.47 A 1997 review of the black coal mining PLSL scheme found that while
some (mainly large) employers opposed the scheme, many other (especially
smaller) employers favoured maintaining it. More emphatically, the 2003 Cole Royal
Commission’s review of schemes in the building and construction industry found that
both employer organisations and unions “without exception supported the retention
of the existing schemes”.48

3.2 Potential Benefits of Expanding Industry-Level Portable
Long Service Leave Schemes
3.2.1 Tourism
Speculatively, there is also good reason to believe that allowing more workers to
take respite leave would have important benefits for the Australian tourism sector. In
2013, Tourism Australia ran a campaign encouraging employees across the labour

47

In spite of this, the review recommended the scheme be scrapped due to the high turnover in the
sector meaning that many employees were still not qualifying. Anthony, S. (1996) “Scrap Leave
Scheme: Review”, The West Australian, 13 November, p. 37
48
Cole T (2003) Final Report of the Royal Commission into the Building and Construction Industry,
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market to take their annual leave entitlement, and Business SA chief executive,
Peter Vaughan, made the connection between this and LSL in 2009.49
3.2.2 Retention of workers within industries
A key consideration underpinning the creation of the existing PLSL schemes was the
high levels of labour mobility and the prevalence of non-permanent and short-term
working arrangements in these industries, which created difficulties for employers in
retaining staff and meant that workers had difficulties in qualifying for their LSL
entitlements. These outcomes could lead to high levels of workers exiting the
industry and thereby erode employer incentives to invest in human capital. The
introduction of PLSL was intended to address these challenges, but it is difficult to
determine whether or not the industry schemes have helped to meet this objective.
This was identified as a key benefit of such schemes by stakeholders interviewed for
the McKell Institute report upon which this submission is primarily based.
3.2.3 Support intra-industry labour mobility
As stated, an express goal of the coal mining PLSL scheme has always been to
maintain and support mobility within the industry. With flexibility and mobility now
seen by many as desirable more generally, extending portability would help to
support this by allowing employees to move between employers without loss of
benefits. Workers have more capacity to move between employers or take short
periods out of employment to meet commitments such as carer responsibilities
without losing the accumulated entitlement to LSL. As discussed above, this fits
within a “flexibility” framework.

49

Emmerson, R. (2009) “Time for a long service leave-led recovery”, The Advertiser, February 22,
available at: http://www.dailytelegraph.com.au/news/long-service-leave-led-recoverypush/storye6freuy9-1111118933563; Tourism Australia (2013) Campaigns: No Leave, No Life, viewed
November 1 2013, available at http://www.tourism.australia.com/campaigns/no-leave-no-life.aspx#.
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3.2.4 Income and benefit protection
A portable LSL scheme could act for employees as a form of income protection in
the event of employer insolvency, while also saving government revenue. A portable
industry scheme also reduces the likelihood of issues associated with noncompliance. Under current arrangements most employers fund LSL entitlements
from revenues only as they arise. When an employer becomes insolvent, the
Commonwealth government pays minimum employee entitlements, including LSL,
from general tax revenue under the Fair Entitlement Guarantee (FEG; formerly the
General Employee Entitlements and Redundancy Scheme - GEERS). In 2011-2012,
over $24.5 million was paid through this scheme for LSL entitlements, up from
around $7.9 million in 2007-2008; the proportion of total outlays accounted for by
LSL remained relatively constant, from 12.9 per cent to 12.5 per cent.50 Under a
portable scheme, pre-funding of LSL entitlements through the levy system would
mean that the FEG would not be needed for LSL entitlements.
Relatedly, given the similarities between the operation of PLSL schemes and
superannuation (both are paid as a proportion of wages or funds invested), such
schemes may act as a supplement to superannuation in terms of an accumulated
benefit on retirement and contribution to national savings. A number of substantial
studies contend that superannuation contributes to national savings, with Gruen and
Soding calculating this contribution at around 1.5 per cent of GDP. 51 PLSL
entitlements could make a relatively small though not insignificant addition to this.

50

Department of Education, Employment and Workplace Relations (DEEWR) (2008) Annual Report
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2013); (2012) Annual Report 2011-12, Canberra, accessed April 10 2013, available at
http://foi.deewr.gov.au/documents/deewr-annual-report-2011-12-full-version(accessed March 30
2013).
51
Bishop J and Cassidy N (2012) “Trends in National Saving and Investment”, Reserve Bank of
Australia Bulletin, May, available at: http://www.rba.gov.au/publications/bulletin/2012/mar/2.html
FIND OUT MORE
Centre for Workforce Futures, Macquarie University NSW 2109 Australia
T: +61 (2) 9850 7444
email: ray.markey@mq.edu.au
http://www.businessandeconomics.mq.edu.au/research/centre_for_workforce_futures
CRICOS Provider No 00002J

30
3.2.5 Potential Administrative and Cost Benefits for Employers
Industry funds effectively remove from employers the responsibility for administering
LSL arrangements and payment for employees. The industry-based funds have
improved efficiency in record-keeping. Greater cost stability is provided to employers
because the pay-as-you-go operation of portable schemes limits the potential for
employers to accumulate liabilities and not being able to pay employees their
entitlements if they become insolvent or have trading difficulties. Employers can
claim a tax deduction for payment of the levies; and the portable industry funds are
not required to pay tax on their investment income. Investment income can also help
to offset levy costs. These issues are discussed further in section 5.
As implied above, improved health outcomes from greater access to LSL may also
reduce costs associated with absenteeism and workplace health and safety
outcomes. Healthier workers may also be more productive generally.
3.2.6 Equity and Access
The most obvious benefit of expanding portability would be the equity of ensuring
that more employees have an extended period of respite available to them after a
defined period in the workforce, rather than losing benefits due in part or whole to
structural changes in the economy beyond their individual control or the nature of
their chosen industry. The increasing proportion of older workers and high proportion
of those working long hours would particularly benefit from this period of respite. This
would benefit the health and wellbeing of the workers. Women, who
disproportionately take on casual employment and carer responsibilities, would also
benefit from expansion of LSL portability to the entire workforce, particularly if the
breaks from paid employment allowed by the current schemes are retained. This in

(accessed 2 December 2013); Connolly E and Kohler M (2004) “The Impact of Superannuation on
Household Saving”, Reserve Bank of Australia Research Paper2004-01, available at
http://www.rba.gov.au/publications/rdp/2004/pdf/rdp2004-01.pdf; Connolly E and Kohler M (2004)
“The Impact of Superannuation on Household Saving”, Reserve Bank of Australia Research Paper
2004-01, available at http://www.rba.gov.au/publications/rdp/2004/pdf/rdp2004-01.pdf.
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turn may help address the relatively low female labour force participation rate in
Australia.
Portability would also reduce the risk that employees might be deliberately
discriminated against due to their long service. Under the existing rules, employers
have no obligation to provide any LSL benefits to employees who leave before
completing the vesting period (5 or 7 years’ service depending on the jurisdiction).
As a result, employers might be tempted to sack employees shortly before they
become eligible for benefits. Industry-based PLSL schemes mean that all employers
are obliged to fund LSL entitlements, regardless of whether they retain employees
who reach the vesting period for taking leave.

3.3 Addressing potential negative impacts of extending PLSL
3.3.1 Potential increased total LSL costs for employers
The most obvious disadvantage would be the potential increase in total costs for
employers. The low current levels of access to LSL mean that many businesses
would be paying very little or no LSL entitlements; and expansion of access would
necessarily mean that the total entitlement would increase. However, as discussed
previously and in section 5, several factors mitigate this. Wise investment of levies
can be used to substantially offset costs. Established portable LSL schemes are also
not required to pay tax on their levy income or on their investment income, and
portable schemes should be exempt from payroll and fringe benefit tax calculations.
Other potential tax incentives may also be considered, including links to company tax
deductions. Tax would only be paid by employees upon receipt of LSL payments. It
also means that those businesses now with larger LSL entitlements than others
(perhaps due to a long-serving workforce borne of mutual loyalty) may be better off.
3.3.2 No longer rewarding “service” to a single employer
Another critical issue is that, as discussed, portable schemes would no longer
provide an incentive to remain with the same employer, and thus would not have the
effect of reducing turnover within individual organisations. Some critics have
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contended that this is somehow anathema to the very notion of LSL.52 However, as
stated previously, a key purpose of LSL has always been to allow workers to recover
health and energy after an extended period of employment; and as highlighted in
sections 3.2 this need for respite from work has intensified due to changes in
workforce patterns since the 1950s. Moreover, the first legislated private scheme –
before the broader schemes legislated at the state level in the 1950s – was the coal
industry’s portable scheme, which expressly rejected restricting the benefit to service
with a single employer. It is also notable that in 1973, the Commonwealth
Commission made a statement explicitly rejecting the idea that LSL was a reward for
loyal service to an employer, stating that it should instead be treated as a respite
from work. Writing some 30 years ago, Selby observed that “this perception has not
been given legislative effect”, noting that the industry-specific schemes like those in
the building and construction industry had “reduced the scope for non-entitlement
but...not eliminated it”. Seen in this light, portability is not inconsistent with the notion
of LSL.53
Moreover, the change from an entitlement tied to a single employer to a portable,
flexible one reflects not only changes in the economy but changes in the preferences
of employment relations actors, in particular employers. Employers today are
pushing for and implementing policies which support labour flexibility and a
contingent workforce,54 and indeed at times closely associate flexibility with

52

ACCI chief Kate Carnell remarked, in response to the announcement of this inquiry, that “Being
‘portable’ is not the intent of long service leave…”. See Toscano, N. (2015) “Business lobby opposes
portable long service leave plan”, The Age Victoria, May 11 (online), available at
http://www.theage.com.au/Victoria/business-lobby-opposes-portable-long-service-leave-plan20150511-ggw9td.html). See also Australian Industry Group (2013) Re: Contract Cleaning Industry
Portable Long Service Leave Scheme – 12 Month Review Information Paper, April 2013, letter to the
executive director, Review of Contract Cleaning Portable Long Service Leave Scheme, available at:
http://www.aigroup.com.au/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryS
ervlet/LIVE_CONTENT/Policy%2520and%2520Representation/Submissions/Workplace%2520Relatio
ns/2013/Sub_Contract_Cleaning.pdf (accessed 2 December 2013); Labour Ministers Council,
Flexibility in Long Service Leave.
53
Selby, Long Service Leave, p. 8.
54
Burgess J, Campbell, I and May R (2008) “Pathways from Casual Employment to Economic
Security: the Australian Experience”, Social Indicator Research, 88(1): 161-178.
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productivity.55 Seen in this light, a portable scheme has the benefit of supporting
flexibility and mobility - without penalising employees with reductions in access to
entitlements, consistent with the “flexicurity” approach discussed above.
3.3.3 Potential impacts on small business
Small business is of special importance for PLSL arrangements because it is such a
large employer and is often identified with low rates of survival. High turnover in
small businesses would mean that their employees were especially vulnerable to
loss of LSL entitlements without a portable scheme. According to the Australian
Bureau of Statistics, around 96 per cent of all “businesses” are small businesses,
defined as employing less than 20 employees. However, around 64 per cent of these
small “businesses” do not employ staff.56 Every ABN is counted as a “business”, and
this may include individual contractors, consultants and other “self employed”
workers. These businesses are not relevant to LSL. If only businesses that employ
people are counted, then around 89 per cent are small. These small businesses
account for 39 per cent of total employment, or 46 per cent of private sector
employment in Australia.57
Interestingly, it is a myth that business size heavily influences survival rates and that
small businesses generally have a lower survival rate than larger ones. That simply
is not supported by the data. Nonemploying small businesses have the worst
survival rate, but they are not relevant for LSL. It is only by combining non-employing
with employing small businesses that all small businesses of less than 20 employees
appear to have low survival rates.58

55

See for example Australian Industry Group (2012) ‘Removing the Barriers to Productivity and
Flexibility: Submission to the Fair Work Act Review, Submission of the Australian Industry Group to
the Fair Work Act Review’; Business Council of Australia (2012) Business Council of Australia
Submission to the Review of the Fair Work Act, available at:
http://www.bca.com.au/publications/submission-to-the-review-of-the-fair-work-act (accessed 2
December 2013).
56
Australian Bureau of Statistics (2012) – Counts of Australian Businesses, including Entries and
Exists Jun 2007-Jun2011, cat no. 8165.0available at
http://www.abs.gov.au/ausstats/abs@.nsf/mf/8165.0.
57
Australian Bureau of Statistics (2012) 6248.0.55.002 – Employment and Earnings, Public Sector,
Australia, 2011-12, available at http://www.abs.gov.au/ausstats/abs@.nsf/mf/6248.0.55.002.
58
ABS, Counts of Australian Business, cat. no. 8165.0
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In fact, amongst employing businesses, small businesses appear to have no worse
and in some cases, better survival rates than larger businesses. It is true that
businesses employing 1-4 employees do consistently have lower survival rates than
businesses with 5-19 employees, but not by much, and not consistently lower than
the overall average or businesses which were larger still. For business entries in
2007/08 the average survival rates for businesses with employees were as follows:


83 per cent for small business, compared with 82 per cent for all employing
businesses at 2009;



70 per cent for small business, compared with 69 per cent for all employing
businesses at 2010;



62 per cent for small business, compared with 60 per cent for all employing
businesses at 2011.

What this means is that small business will not represent a disproportionate call on
PLSL funds as a result of more frequent turnover in that sector; and PLSL should not
represent a disproportionate burden on small business.59 Interestingly, in a review of
the PLSL scheme for the community sector in the ACT, small employers expressed
greater support for the scheme than did larger employers.

59

Since some workers have variable hours, the weekly wage may be determined by averaging over a
specified period. Each State has its own rules to deal with variable working patterns.
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4 Overview of Existing LSL Provisions
4.1 Standard Long Service Leave Arrangements in Australia
Table 4.1 details existing statutory LSL schemes in Australia and the primary piece
of legislation which establishes them. In each jurisdiction, supplementary legislation
and regulations provide specific and further details on operational matters of the
schemes. The length of entitlement and qualifying period for LSL under each of the
standard schemes are also outlined in Table 4.1. Several patterns are clear. Most
States provide for 8.67 weeks (2 months) after 10 years of service. South Australia
and the Northern Territory provide the more generous entitlement of 13 weeks leave
after 10 of years of service. In the ACT, workers are entitled to take leave after only 7
years of service. Workers are entitled to LSL again after every additional 5 year
period in most jurisdictions. Workers in the NSW Metaliferous Mining sector have a
more generous entitlement than the norm, with 3 months leave for every 10 years of
service. These schemes are typically State-wide and provide an entitlement to LSL
for workers who complete continuous service with the one employer. This
entitlement is not portable within an industry or across employers.

4.2 Portable Long Service Leave
Notwithstanding the potential benefits of LSL schemes to both employers and
employees, many workers have found it increasingly difficult to qualify for a LSL
entitlement in the context of increasingly short-term employment arrangements (as
discussed in Section 2). Although these patterns have become much more prevalent
since the 1980s, the use of short-term contract-based commercial arrangements
have characterised industries such as construction, mining and property services, for
much longer periods. One solution used increasingly in those industries, and
established throughout the public sector, enables workers to receive their statutory
entitlements to LSL by allowing them to gain credit for their long service in the
industry, rather than to an individual employer, through the use of PLSL schemes.
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Table 4.1 Standard LSL Entitlements

PLSL entitlements are widely available to public sector workers in the State and
Territory public sectors and the Australian Public Service. The source of public
sector entitlements varies between jurisdictions, arising from legislation in some
places and a combination of legislation and modern awards in others. What is
significant for our purposes is that the LSL entitlement is essentially uniform across
the country, with the exception of NSW which has a lesser entitlement. Public sector
worker entitlements are as follows:


NSW public sector workers are entitled to 2 months “extended leave” after 10
years’ continuous service in the public sector.



In all other jurisdictions, public sector workers are entitled to 3 months LSL
following 10 years of continuous employment in the public sector – although in
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some cases the entitlement is drafted as 90 days (South Australia) or 13
weeks Queensland, Tasmania and Western Australia) instead of 3 months.


Portability is ensured through provisions concerning recognised service of a
continuous nature, which, in all essential respects, are replicated in each set
of LSL regulations (see example in Box 4.1).

Box 4.1: PLSL Provisions in the Victorian Public Service Agreement 2006 EVA
2009

Given the widespread access to PLSL by public sector workers, this submission
focuses on access to LSL available to workers employed in the private sector. PLSL
emerged first in awards in the coal mining industry in 1949 on a national basis. Other
instances have occurred on a State basis, as a result of legislation at that level.
PLSL began extending into the building and construction industry in the 1970s, albeit
with some variation between States (see Tables 4.2-4.5). Portability arrangements
exist between the building and construction industry State schemes; i.e. service
under one of the schemes is counted for eligibility for entitlements under the other
schemes. However, this relies on workers advising the schemes of their service
periods, which leads to “leakage” of entitlements. To meet this issue the State
building and construction industry schemes are currently working towards a national
database.
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Table 4.2 PLSL Schemes in the Private and Community Sectors in Australia
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In 1999 the ACT legislated for PLSL in the contract cleaning industry, a lead which
Queensland and NSW followed in 2005 and 2011 respectively. The ACT has
continued to be a pacesetter, subsequently introducing PLSL into highly casualised
and contracted sectors of the community services and security industries.
Table 4.2 summarises the PLSL schemes currently operating in Australia’s private
and not-for-profit sectors and the primary piece of enabling legislation. Arrangements
that enable a limited portability of LSL entitlements between clearly defined circles of
employers through awards and/or collective agreements are not addressed.60

4.3 Major points of difference in existing statutory PLSL
schemes
For the purposes of comparing PLSL schemes, there are eight key aspects of PLSL
schemes which need to be considered:
1. Administrative arrangements for management of the fund;
2. Length of employees’ LSL entitlement and qualifying period;
3. Length of service required for pro rata leave entitlements under specified
conditions;
4. Rate of pay;
5. Rate of employer levy;
6. When the levy is payable;
7. Frequency of employer reporting on workforce and deadline for returns;
8. Type of employment arrangement covered e.g. “employee”, sub-contractor,
contractor, labour hire.

60

For example, employers in the university sector, local government and maritime services have
arranged to provide portability to cover employees who switch jobs within the industry sector. David
Quinn-Watson (Bendzulla Actuarial Pty Ltd), 2007, Feasibility Study into a Portable Long Service
Leave Scheme for the Community Services Sector in Victoria, reports that 15% to 20% of community
care organisations in Victoria had already established portability arrangements with other similar
organisations.
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We examine each of these aspects of PLSL schemes below in order to draw out
similarities and differences between systems.
4.3.1 Administrative arrangements for the management of the fund
Each of the PLSL schemes currently in operation is established by statute, which
specifies the procedures for the creation, constitution and functions of the
administrative body managing each fund. Table 4.3 provides details on the
organisational arrangements for administering each PLSL scheme. In most cases,
members of the governing body of the organisation are appointed either by the
relevant Minister, the Government or the Governor. The Victorian fund, Coinvest, is a
public company in which directors are elected at an annual general meeting from
employer and employee constituencies. Tasbuild, the Tasmanian construction
industry fund, is a private trustee company whose directors are representatives of
employers and employees through their relevant union bodies. The powers of all of
these bodies may vary according to their legal personality, which is based on the
legal form in which they have been constructed.
4.3.2 Employees’ LSL entitlements
Table 4.4 summarises employees’ PLSL entitlements in existing schemes. Each
PLSL scheme provides for workers to accrue a LSL entitlement after a specified
period of service. They also permit workers to retain accrued service towards their
LSL entitlement for a specified period of absence from the industry. In most schemes
this is strictly confined to specified situations such as where a worker is unable to
work because of illness or incapacity. The ACT scheme further limits the right to
retain accrued service to where an incapacity is for an injury for which the worker is
entitled to compensation under workers compensation legislation. Under these
conditions, the duration of a worker's compensation entitlements and /or incapacity
for work will determine the length of time accrued service is retained. Some industry
schemes impose specific time limits. For example, under the Victorian construction
industry scheme, workers retain their accrued service entitlement for a service break
of up to 4 years, where that break is due to illness or incapacity to work in the
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Table 4.3 Organisational Arrangements for Administration of PLSL Schemes
State/Industry

Organisation

Type of Organisation

NSW

Long Service Payments Corporation

NSW Government agency, under
Ministerial control with day-to-day
management by CEO. The Corporation
administers the Building and Construction
Industry Long Service Payment Fund

Victoria

Coinvest Limited

Public company acting as trustee for the
Construction Industry Long Service Leave
Fund

Queensland

QLeave (Trading Name for the
Building and Construction Industry
(Portable Long Service Leave)
Authority)

Statutory Board consisting of 8 members
appointed by Governor for terms of 3
years

South Australia

Construction Benefit Services

Board is a body corporate consisting of 7
members appointed by the Governor to
administer the scheme

Western Australia

Construction Industry Long Service
Leave Payments Board

Board of a statutory authority acting as a
body corporate, which has 7 members
appointed by State Government. Chair is
appointed by the Minister

Tasmania

TasBuild Limited

Private trustee company acting as the
trustee for the Construction Industry Long
Service Fund, which has 6 directors and
an independent chairperson. The Fund is
administered as a trust fund

Northern Territory

NT Build

Statutory board appointed by the
Government

ACT

ACT Long Service Leave Authority

Statutory authority reporting to ACT
Government and Legislative Assembly

NSW

Long Service Payments Corporation

NSW Government agency, under
Ministerial control with day-to-day
management by CEO, which administers
the Contract Cleaning Long Service Leave
Fund

Queensland

QLeave (Trading Name for the
Contract Cleaning Industry (Portable
Long Service Leave) Authority)

Statutory Board consisting of 6 members
appointed by the Governor for terms of 3
years

ACT

ACT Long Service Leave Authority

Statutory authority reporting to ACT
Government and Legislative Assembly

Coal Mining Industry (Long Service
Leave Funding) Corporation

Corporation acting as a body corporate
established by the Act, with a board
consisting of six directors appointed by the
Minister for Employment and Workplace
Relations. The Corporation administers
the Coal Mining Industry Long Service
Leave Fund.

BUILDING AND CONSTRUCTION

CONTRACT CLEANING

COAL MINING

Commonwealth
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Table 4.4 Employees’ PLSL Entitlements
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industry. Note, the coal mining scheme also has a unique provision under s.39C of
the relevant Act that all service contributes to the LSL entitlement provided there has
not been a break of more than 8 years from the industry. No conditions are attached
to the reasons for the service break from the industry.
4.3.3 Length of service for pro rata leave entitlements under certain
conditions
Almost all the schemes provide for payment of PLSL entitlements on a pro rata basis
where employment ceases prior to the basic qualifying period.
Circumstances enabling pro rata payments generally include the following:


When the employee dies;



When the employee retires on reaching retirement age;



When the employer terminates the engagement for any reason other than for
serious misconduct;



When the employee terminates the engagement due to:
o intention to permanently leave the industry;
o domestic or other pressing necessities; or
o illness or incapacity of such a nature as to prevent further engagement;



When the employer terminates the engagement for any reason other than for
serious misconduct;



When the employee terminates the engagement due to:
o intention to permanently leave the industry;
o domestic or other pressing necessities; or
o illness or incapacity of such a nature as to prevent further engagement;

The various portable schemes also provide different rules regarding the amount of
service required for entitlement to take pro rata LSL:


The coal mining industry scheme does not appear to provide any service
requirements for entitlement to payment in lieu of leave in circumstances
where the leave entitlement is sought for one of the prescribed reasons
(death, illness or incapacity, retirement). Only in the case of redundancy is a
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time requirement specified, which is that the employee has completed 6 years
of service.


Most of the building and construction industry schemes specify within the
legislation circumstances under which workers are entitled to take pro rata
leave. In the NT, Tasmania, WA, and SA schemes, this occurs after 5 years.
In NSW, the ACT and Queensland, standard pro rata entitlement is available
after 7 years. In Victoria, there is no differentiated pro rata entitlement, but the
standard entitlement is for 7 years.



The NSW and Queensland contract cleaning schemes have pro rata
entitlements at 5 and 7 years respectively. For the ACT contract cleaning
scheme, the standard entitlement is 7 years, with no shorter pro rata
entitlement except under certain circumstances (see below).



The ACT security scheme has a pro rata entitlement after 7 years.



The ACT schemes establish a shorter pro rata period (5 years) where workers
have left the industry due to permanent incapacity, retirement or death.



For the ACT community services scheme, pro rata entitlement is somewhat
redundant given the 5 year standard PLSL entitlement.

4.3.4 Rate of pay during LSL
Each statute specifies what “ordinary pay” or “remuneration” is, for the purposes of
calculating LSL entitlements. Because the meaning of these terms varies somewhat
between schemes, we have provided representative examples of the statutory
provisions for the building and construction industry and the contract cleaning
industry schemes in Appendix 1. There are variations in how the ‘ordinary rate of
pay’ is determined, ranging for example from the average pay over the previous four
quarters, to the currently received rate of pay, to the rate that is the ordinary rate of
pay “in the opinion of the authority”. Some building and construction schemes,
including the NSW scheme, do not require the worker to take leave in order to
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receive the entitlement; i.e. once eligible for an entitlement, the worker can apply for
and receive a payment from the scheme while still continuing to work.
4.3.5 Rate of employer levy
Employer levies vary considerably between schemes (see Table 4.5). Even within
the one jurisdiction there can be considerable variations. There are two methods of
levying employers:


Levy is a proportion of total costs for construction/project: This method applies
to the construction schemes in NSW, Queensland and Northern Territory. The
prescribed levy currently varies from 0.3 per cent to 0.35 per cent of total
costs.



Levy is a proportion of ordinary or eligible wages paid. This method applies to
all other PLSL schemes reported below. These levies vary between 1.25 per
cent (ACT building and construction industry) and 2.7 per cent (for the coal
mining industry and Victoria’s construction industry). The average for these 11
schemes is a 1.81 per cent levy and the most common is a 2 per cent levy of
wages paid.

As explained in Section 5.6, the levy rates have varied substantially over time. At
present, levies in many schemes are higher than usual. This reflects the impact of
the Global Financial Crisis. Funds which suffered investment losses have increased
levies in order to recoup their losses.
4.3.6 When the levy is payable
Requirements as to when employers must pay the levy are likely to affect
perceptions of the cost burden and also employers’ flexibility in relation to
transferring the funds. With some schemes, employers must pay up-front and with
others, payment occurs on a regular basis, with payment intervals varying also. Thus
in many cases, employers must pay the levy on a quarterly basis, but in other cases
it is monthly, two-monthly or half-yearly.
Construction industry LSL schemes in NSW, Queensland and NT, which require
employers to pay levies calculated as a percentage of the cost of the project, provide
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that the levies must be paid before the work commences. These schemes also allow
for employers to pay by instalments in certain circumstances. For instance, in NT,
where the amount owed exceeds $10,000 or the work is scheduled to last for one
year or more, employers can pay in instalments. In NSW, employers can pay by
instalment where the amount exceeds $100,000 or where work will continue for more
than one year.
PLSL schemes that calculate the levy as a percentage of wages paid generally
provide for payment following the reporting of workforce statistics. Thus, employers
must report at regular intervals on the number of workers, hours worked and so forth
by a certain date, and are then given a legislated period to pay the total levy to the
fund.
4.3.7 Frequency of employer reporting on workforce and deadline for returns
Reporting requirements are as follows:


For the Victorian and WA construction industry schemes and for each of the
contract cleaning LSL schemes (NSW, Queensland, ACT) employers must
report quarterly;



The Queensland and NSW building and construction schemes have annual
reporting;



In SA (construction industry), there is a two monthly reporting schedule;



In Tasmania (construction industry), reports are required at the end of each
month, or quarterly if the levy payable is less than $100 or if the organisation
employs three or fewer workers;



In NT (construction industry), a half-yearly reporting cycle applies to
employers who choose to pay by instalment (rather than upfront);



With the coal mining industry scheme, employers must report workforce data
at the end of every month.
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Table 4.5 Rate of Employer Levy Prescribed in PLSL Schemes

Jurisdiction

Industry

Rate

Commonwealth

Coal

2.7% of eligible wages paid

NSW

NSW
VIC

QLD
QLD
SA

WA

TAS

NT

ACT

Building

and

Up to 0.6% of cost of erecting building; Current

Construction

Regulation (2011) prescribes levy of 0.35% of cost

Cleaning

1.7% of total remuneration

Building

and

Construction
Building

and

2.7% of every workers’ ordinary rate of pay
0.3% of total of all costs relating to construction

Construction

work (if over $80,000)

Cleaning –

2% of ordinary wages paid

Building

and

Construction
Building

and

Construction
Building

and

and

Construction
Building
Construction

2% of ordinary rate of pay for all workers (except
apprentices) for all days engaged on site

Construction
Building

2.25% of total remuneration paid

2% of ordinary pay

0.3% of cost of project for work started on or
after 1 April 2012 (0.4% for work started prior)

and

1.25% of ordinary wages (no levy on apprentices)

ACT

Cleaning

2% of ordinary wages paid

ACT

Security

1.47% of ordinary wages

ACT

Community
services

1.67% of ordinary wages
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4.3.8 Type of employment arrangements covered
Schemes also vary in terms of the type of workers who are entitled to receive PLSL.
The industries which currently have PLSL schemes provided by legislation are those
which have experienced long-standing but also growing proportions of workers in
short-term and non-traditional employment arrangements.
The traditional distinction in Australian employment law between contract of service
(employees) and contract for service (subcontractors) is applied in a number of these
schemes, with some making PLSL available only to those engaged on a contract of
service. However, some quite clearly “rope-in” workers engaged through other
arrangements, including sub-contractors, contractors and labour hire arrangements.
This is an important distinction and one that dramatically affects the coverage and
cost of a PLSL scheme. It is also an issue that is likely to be politically controversial,
particularly at the present time. The exclusion of workers on contracts for service
from regulation by employment law, and hence various industrial entitlements, is
something which currently is
attracting considerable attention in Australia. In 2012, employer groups engaged in
significant litigation to try to stem encroachments by trade unions through enterprise
bargaining to regulate employment conditions for these workers.
The following patterns can be identified for PLSL regarding coverage of
“contractors”:


Coal mining industry – PLSL is restricted to “employees” as defined in s.13 of
the Fair Work Act 2009 (Cth);



Contract cleaning industry – PLSL available to workers and contractors,
therefore including workers engaged both in a contract of service and contract
for service;



Construction industry– In WA only workers on a contract of service are
covered. The South Australian scheme is unusual in also covering working
directors and self-employed contractors on a voluntary opt-in basis:
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entitlements are based on the accumulation of fixed dollar contributions with
interest.


The remaining schemes generally provide the entitlement also to those
engaged in a contract for service, including sub-contractors, other contracts
for labour, and

workers engaged

in

group

training schemes and

apprenticeships.


In most cases, where subcontractors come within the scope of the legislation,
specific statutory provisions clearly indicates that sub-contractors are included
in the definition of 'worker' or 'employee' by including the criteria of the legal
test for what constitutes the difference between a contract 'for' service and a
contract 'of' service. The extract in Box 4.2 from the Queensland Building and
Construction Industry (PLSL) Act 1991 provides an illustration.

Provisions extending coverage of portable long service leave to sub-contractors in
various industries generally are accompanied

by specific details concerning

registration that do not pertain to workers on a contract of service. Where a contract
of service applies, the employer is responsible for registering the employee with the
relevant PLSL scheme. However, under most schemes sub-contractors must
register themselves and provide returns on their own working arrangements with
respect to the hours and days worked. An extract from the Building Construction
Industry Lon Service Payments Act 1986 (NSW) in Box 4.3 illustrates the form such
provisions take.
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Box 4.2 Queensland Building and Construction Industry (PLSL) Act
1991
s. 3A Who is an eligible worker
(1) An eligible worker is an individual who—
(a) under a contract of service is engaged to perform work in the building and
construction industry for the majority of the person’s ordinary hours of work; or
(b) under a contract, whether or not the contract is a contract of service, or at
piecework rates, is engaged to perform work in the building and construction
industry, for labour only or substantially for labour only, for the majority of the
person’s ordinary hours of work; or
(c)

under a contract, whether or not the contract is a contract of service,

performs work in the building and construction industry for the majority of the
person”s ordinary hours of work, unless—
(i) the individual—
(A) is paid to achieve a stated result or outcome; and
(B) has to supply all, or substantially all, of the plant and equipment or
tools of trade needed to perform the work; and
(C)

is, or would be, liable for the cost of fixing a fault with the work

performed; or
(ii) a personal services business determination is in effect for the individual
performing the work under the Income Tax Assessment Act 1997 (Cth),
section 87-60.
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Box 4.3 Building Construction Industry Long Service Payments Act
1986 (NSW) No. 19
Section 3: subcontract worker means a worker who performs work otherwise than
under a contract of employment.
Worker means any person who, under a contract, whether or not a contract of
employment, performs building and construction work, however remunerated, but
does not include a person of a class prescribed as exempt by the regulations or a
person who performs, or supervises the performance of, any such work under a
contract of employment.
Section 21 Subcontract workers— claims for service credits
(1) A registered worker may furnish to the Corporation a claim for service credits in
respect of building and construction work performed by the registered worker under
a contract other than a contract of employment.
(2) A claim for service credits under subsection (1) may be furnished:
(a)

within 12 months after 30 June in any year, in respect of building and

construction work performed by the registered worker in the year immediately
preceding that 30 June,
(b) within 12 months after the registered worker permanently ceases work in the
building and construction industry, in respect of building and construction work
performed by the registered worker in the period commencing on 1 July
immediately preceding that cessation of work and ending on that cessation of
work.
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5 Expanding Industry Based Defined Benefit Funds
5.1 General Considerations
The preceding sections of our Report have examined the features of the existing
industry-based PLSL arrangements across a number of states, covering workers in
the coal mining, construction, contract cleaning, community services and security
industries. Under these schemes, employers in the industries covered are required
to be registered with the relevant fund. The employers periodically provide
information about each employee and periodically pay levies to the fund
administrators. Each fund is invested in line with a strategy determined by the Board
and/or approved by the Minister or Trustee. When an employee becomes eligible for
an LSL payment, a benefit may be payable directly from the LSL fund; or may be
payable by the employer, who then claims reimbursement from the fund.61
PLSL schemes could be extended to a wider range of workers, simply by setting up
new industry based funds, one by one. Note that this industry-by-industry approach
was successfully used by trade unions in the 1980s in order to increase
superannuation coverage across the community. The strongest unions set up their
own industry funds, and negotiated to include superannuation benefits in awards.
New schemes proliferated over several years, as other unions followed this example.
This approach led to a sharp increase in superannuation coverage among Australian
workers in a relatively short period. However this award-based approach did create
some administrative problems. The Commonwealth government eventually decided
that it would be preferable to introduce uniform national legislation for compulsory
minimum superannuation contributions (i.e. the Superannuation Guarantee system
which commenced in 1992).

61

When the LSL benefit includes some component which had accrued prior to the commencement of
the industry-based arrangements, it is often simpler to allow the employer to make a payment of the
whole sum and then claim a reimbursement for the proportion accrued after the introduction of the
industry-based arrangements.
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The benefits payable are calculated in accordance with the relevant legislation
and/or award. This currently means that LSL benefits are defined benefits (equal to
the number of weeks of LSL multiplied by the weekly wages or salary). 62 The risks
and administrative costs are, nominally at least, not assumed by the employee: upon
taking LSL, the employee receives a defined benefit typically based on replacing
their current wage. The industry PLSL funds that administer the benefits are funded
through a levy paid by employers. This levy must be sufficient to cover the accrued
PLSL benefits of employees, taking account of wage growth; as well as the costs of
the administration of the funds. The employer’s costs will vary depending on the
experience of the fund in relation to factors such as the benefit rules, investment
returns, salary growth rates, administration costs, and employee working patterns
and turnover. Investment activities can be seen to be undertaken on behalf of the
employer, with a view to reducing the levy needed to meet PLSL claims. The cost to
the employer is therefore heavily dependent upon the way in which the funds are
managed.

5.2 Administration
5.2.1 Administrative burden for employers
LSL legislation inevitably creates some paperwork for employers, even when the
LSL benefits are not portable. Employers must keep records for every employee
throughout their service, and indeed for several more years after the employee
leaves service.
To some extent, the industry-based PLSL funds take over this record-keeping task.
Each of the established portable industry-based funds has now established a central
register and database to keep records of all registered employees and their accrued
benefits. Each participating employer must pass on information to the central
register. Most funds require monthly or quarterly returns from employers, which

62

The Coal Mining Industry (Long Service Leave Funding) Corporation is an exception. In relation to
benefits earned after 1/1/2013, the employer will receive no more than the accumulated value of the
employee’s LSL account. If this is insufficient to pay the LSL amount required under the law, then the
employer must make up the shortfall.
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undoubtedly creates some additional work for employers. However, in our interviews
with employers who participate in PLSL schemes, some noted that as they generally
have to keep employee records for other purposes, such as calculating worker’s
compensation premiums the LSL requirements do not require a lot of extra work.
Administrators of the established PLSL schemes have taken steps to reduce the
administrative burden for employers, as much as possible. Based on our interviews
with employers who participate in these schemes, it appears that they have been
quite successful in doing so. Most of the PLSL schemes allow employers to submit
returns and make payments electronically. The funds have developed software
which makes it very easy to input the required data. The administrators send staff
members out to train new employers how to use this software. Many of the fund
administrators conduct customer service surveys, and the results are generally very
positive. For example, 93 per cent of employers responding to a recent survey
expressed satisfaction with the operation of the Queensland construction industry
scheme.63
To some extent, the burden of record keeping has been transferred from employers
to the LSL fund administrators. Unfortunately, some employers do not provide
accurate information to the LSL funds.64 Of course, this creates extra work for the
LSL funds.
The question of how employment or operation in a particular “industry” is defined
may present challenges. Stakeholders may find it difficult to understand which
industry a particular employee’s entitlement pertains to. In a recent review of the
portable LSL scheme for the Tasmanian construction industry, concerns were raised
about the “uncertain and complex definition of ‘construction industry’, which gives
rise to confusion as to who is covered by the scheme”.65

63

QLeave Annual Report 2011-2012, Building and Construction Industry.
Erratic record keeping is more likely to be a problem in States where the levy is calculated as a
percentage of project costs instead of a percentage of wages.
65
Parliament of Tasmania (2011) Interim Report: Select Committee on the Costs of Housing, Building
and Construction and Tasmania, Parliament of Tasmania, Hobart, pp.75-76
64
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5.2.2 Costs of administration
Administration costs will vary between funds, depending on a range of factors: the
length of time the fund has been in operation; the number of registered employees;
the proportion of active and inactive registered employees; the number of employers;
the average size of the levy per member; the method of collection of the levies; the
number of LSL benefit claims made; the turnover of employees and employers; and
the amount of assets under management.
Each of the established PLSL funds has a regular actuarial review, which includes
an assessment of administration expenses. The actuarial reviews for the
construction industry funds typically allow for administration costs between 0.1 per
cent and 0.3 per cent of the worker’s wages. However, smaller funds may have
higher per-capita administration costs. A 2007 study of the established industrybased PLSL schemes found that there were economies of scale in administration
costs.
Administration costs will also reflect the quality of services provided. For example,
many of the established industry-based funds employ staff to train employers about
their obligations; to inform employees about their entitlements, to inspect workplace
records, and to take legal action against recalcitrant employers. Although these
services may increase expenses in the short term, they also help to protect the
funds’ revenue stream: otherwise, poor compliance might lead to a reduction in
income.
The design of the LSL benefits will affect the administration costs. If the benefit rules
are complex, if the rules are ambiguous, or if the system requires multiple transfers
of money between different entities, then the administration costs will inevitably
increase.
These figures represent the ongoing annual costs for an established fund. A new
fund would also need additional funding to cover establishment costs, which may be
quite substantial. For example, the Bendzulla feasibility study for the Victorian
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Community Sector scheme estimated establishment costs would be between
$500,000 and $1 million.66
Table 5.1 presents the expense ratios, measured as a percentage of assets, for
existing PLSL funds. It shows that the NSW Cleaners and the ACT Community
Services funds have high expense ratios. No doubt this reflects the fact that these
are relatively new schemes. Apart from establishment costs the newer schemes
have not yet had time to build up a large amount of assets, so the ratio of expenses
to assets will be higher than for long-established schemes. The Coal Industry has
the lowest expense ratio, when measured as a percentage of assets.
Before establishing new industry-based PLSL funds, it would be sensible to conduct
a more thorough analysis of the administration costs – similar to the Deloitte Analysis
which was prepared for the Super System Review. This information would be
necessary in order to make an accurate assessment of the level of levies which
would be needed to provide the minimum statutory LSL benefits.

5.3 Compliance and Governance
Though there are some complexities in initially identifying employers and ensuring
that they are registered with the PLSL funds, once these funds are created and
established they become an important mechanism of compliance. The industry funds
have the power to conduct legal investigations to ensure that employers are paying
the correct levy amount, and to impose penalties where employers have not met
their legal obligations in this regard. In addition, the funds interact with employers,
employees and unions through trade shows, industry events, advertising in trade
journals, publication of bulletins, and through direct visits to workplaces. Some
schemes also allow workers to check LSL records via the internet. Much is invested

66

David Quinn-Watson (Bendzulla Actuarial Pty Ltd), 2007, Feasibility Study into a Portable Long
Service Leave Scheme for the Community Services Sector in Victoria
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Table 5.1 Expense Ratios (=Expenses/Assets X 100) For Industry Based PSL Scheme

Expenses

Assets

Expenses /

(thousands)

(thousands)

Assets*100

2011

$3,148

$826,270

0.38

NSW Building and Construction

2012

$15,100

$601,800

2.51

NSW Cleaners

2012

$1,600

$7,100

22.54

Queensland Building and Construction

2012

$8,705

$642,162

1.36

Queensland Cleaners

2011

$1,042

$26,683

3.91

2012

$1,448

$85,460

1.69

2012

$1,469

$53,490

2.75

2012

$1,139

$70,878

1.61

2012

$4,033

$268,877

1.5

2012

$1,408

$67,169

2.1

Australian Capital Territory Cleaners

2012

$293

$6,979

4.2

Australian Capital Territory Cleaners

2011

$371

$6,215

5.97

2012

$551

$7,339

7.51

2012

$14,031

$663,583

2.11

Coal Industry

Date

Coal Industry

South

Australia

Building

and

Construction
Northern

Territory

Building

and

Construction
Tasmania Building and Construction
Western

Australia

Building

and

Construction
Australian Capital Territory Building and
Construction

Australian Capital Territory Community
Sector
Victorian Building and Construction
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in ensuring compliance, and this is also in the interest of employers because the
centralised, defined benefit system means that shortfalls caused by some employers
avoiding payments will need to be made up with the levies exacted on compliant
employers.
Legislation will be necessary to ensure that the money held by the fund is managed
properly and invested prudently. Any such fund should be subject to appropriate
corporate governance standards (including fit-and-proper person requirements for
those who manage the funds). This would involve the creation of a number of
statutory bodies to administer the funds. Because the benefit to the employee is a
defined one, the risks and benefits of investment generally most affect the employer,
with the rate of employer levy adapted to accommodate shortfalls or windfalls in the
funding of entitlements. When investment is successful, the fund may attain a
surplus and the levy may be reduced, even to 0 for a time; while less successful
funds may result in a deficit and the need to raise levies. As at 30 June 2012, both
the NSW and Victorian Construction Industry LSL schemes had substantial deficits.
(Victoria had a deficit of about $160 million, relative to liabilities of $823 million; NSW
had a deficit of about $139 million, relative to liabilities of $734 million).
The extent and use of the powers of the government of the day have also been a
matter of some controversy. In the past, state/territory governments have used their
authority to divert fund assets to uses other than the payment of LSL benefits. For
example, after years of successful investment the NSW construction industry
scheme had a substantial surplus, and the levy rate was able to be reduced to 0 per
cent. However, from 1996 the NSW government diverted a total of $180 million over
two years to help pay the state government deficit, claiming powers under the Public
Finance and Audit Act. This wholly depleted the surplus, and not only was the levy
reintroduced from 1997, but since then the NSW fund has developed a substantial
deficit. Similar issues occurred in 1999 when the federal government drew funds
from the coal mining fund after the collapse of the Oakdale Colliery.
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It is recommended therefore that limitations be placed on the use of the funds in this
way, so that funds are used only to pay LSL entitlements, ensure the solvency of the
fund and to mitigate the rate of the levy. This issue was raised by Commissioner
Cole in his review of PLSL funds in the Construction and Building industry, and he
recommended that “the moneys held or received by long service funds should be
used only for the purpose of paying employee’s LSL entitlements.”

67

Such a

requirement would be analogous to the “sole purpose test” which already applies to
all Australian superannuation funds.

5.4 Balancing wage growth, accrual rates and investment
returns
The levy rate will depend on the benefit accrual rate, i.e. the amount of LSL which is
earned for each year of service. We can calculate the annualised accrual rate as the
number of months’ leave per 10 years of service, divided by 10 years, divided by 12
months. For example, if the fund provides 2 months of LSL for 10 years’ service (as
with NSW, Victoria, WA, Queensland, Tasmania and the ACT), then the accrual rate
is 1.67 per cent (2/10 ÷12 = 0.0167). If the fund provides 3 months of LSL for 10
years’ service (as with SA and the NT, then the accrual rate is 2.50 per cent (3/10
÷12 = 0.025).
The accrual rate gives us a “first approximation” of the levy rate. It is the rate which
would be payable if we ignored the impact of investment income, salary growth
rates, administration costs, and staff turnover In general, if investment returns match
wages growth rates, then the levy rate would be only slightly higher than the benefit
accrual rate (ignoring other factors such as expenses and exits, which are described
below). However, past experience shows that on average, over the long term,
investment returns usually exceed wages growth rates. If so, then the fund
investment income would be more than is necessary to cover the increasing LSL
liabilities. The additional investment income could be used to reduce the employer

67

Cole, Final Report of the Royal Commission into the Building and Construction Industry
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levy. As an example, suppose that wages grow at 4 per cent p.a. but the fund can
earn investment returns of 6 per cent p.a.
When actuaries are costing LSL schemes, they must make some assumptions about
the expected investment returns (i per cent p.a.), relative to the expected wages
growth (w per cent p.a.). The levy rate will depend on the rate of investment returns
relative to the wages growth rate (the difference between these two rates is
commonly called “the gap”). If the actuary assumes a high “gap” between i per cent
and w per cent, then the estimated levy will be lower (other things being equal).
When estimating the levy, the actuary will make an assumption about the
appropriate “gap”.
This raises the question: what “gap” assumptions are reasonable? There is no
simple answer to this question. Different assumptions will be needed for different
industries. Long term prediction of wages growth is difficult, because wages growth
rates will vary from one industry to another and also over time (as the economy
moves through booms and busts), and will depend on bargaining between
employers and employees. In many industries, wages for individuals will also
increase over time as a result of promotions (e.g. older and more experienced
workers will have higher pay than workers who have relatively less experience).
Long term prediction of investment returns is also difficult, because financial markets
are inherently volatile. Moreover, the expected rate of return will depend on the
investment strategy adopted by the fund managers. Funds which adopt a higher-risk
strategy might have higher expected long term average returns, producing a higher
“gap”, but the returns are more likely to fluctuate from year to year.

5.5 Investment and Risk
Principle among considerations regarding the administration of funds is the
investment of funds. The returns from investment can help to offset administration
costs and wage growth. Past experience shows that on average, over the long term,
investment returns usually exceed wages growth rates. If so, then the fund
investment income would be more than is necessary to cover the increasing PLSL
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liabilities. The additional investment income can be used to maintain a lower
employer levy than would otherwise be needed.

Table

5.2

Levy

Rates

Required

to

Address

the

wages

growth/investment returns gap

However, while returns over the long term will tend to exceed wage growth, both
wage growth and investment returns will tend to be volatile. For example, Figure 5.1
plots the investment return and wages growth from mid-1992 to mid-2011 for the WA
construction industry scheme.68 On average over the entire period, investment
returns did indeed exceed wages growth, with the positive gap between them
averaging 1.6 per cent. However, the gap between these measures varied greatly –
from +17.5 per cent (in 1997) down to -22.6 per cent in the wake of the global
financial crisis in 2008. The gap between the measures over time will also be
68

Note that the sharp increase in wages in 2007 was the result of a rule change. Prior to 2007
benefits were based on the default wage rate; thereafter it was based on the actual rate.
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affected by the investment strategy. For example, a higher risk strategy may yield
higher returns during periods of economic growth and indeed over the long term, but
may be more keenly affected by economic shocks and generate a higher level of
volatility overall. By contrast, a more conservative investment strategy is unlikely to
have very high returns in any period, but returns are likely to be more stable over
time.
Figure 5.1 Wages Growth and Investment Returns, WA Construction
Industry Fund

Source: Markey et al, The Case for a National Portable Long Service Leave Scheme in Australia,

Both costs and investment returns are likely to be particularly volatile in industries
which are especially cyclical, such as the construction industry. During boom times
the workforce expands, the workers build up large LSL entitlements, and the LSL
fund builds up large liabilities. When markets crash, funds suffer large investment
losses, which creates large deficits. At the same time, many employers go out of
business and the workforce shrinks. At this stage, a relatively small number of
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employers will be asked to pay higher levies, in order to pay off the LSL deficit. The
surviving employers face higher costs when they are already struggling to stay in
business. Any new company which commences operations will face high costs, to
pay for LSL benefits accrued by other employers in the past. Without careful
management, a defined benefit fund may exacerbate negative business cycles.

5.6 Responsiveness of the Levy
This also brings up the question of how responsive the levy rate should be to
changes in investment returns. In general, the levy rate is adjusted during different
periods according to the current performance of the funds. However, in practice,
employers are naturally likely to oppose levy increases and may well express their
views to those who are responsible for setting the levy rate. If the employers are
successful in resisting levy increases, this may cause financial difficulties for the LSL
fund. In order to balance the books, the scheme administrators might seek to reduce
LSL benefits. A few PLSL funds have reduced benefits in recent years. In some
cases, these benefit reductions simply unwound benefit increases that had been
granted in a previous era, when the funds had a surplus. If more industry-based
PLSL benefits are created, then the legislation should clearly specify the rules for the
management of deficits. In particular, there should be clear guidelines for the
determination of the levy rate; the circumstances which would justify a reduction in
benefits; and the equitable treatment of employees in the event that a fund becomes
insolvent.
Several of the PLSL schemes have experienced significant changes in the levy rates
over the years. As alluded to previously, several funds have in the past generated
large surpluses, and reduced the levy accordingly - to as little as 0 per cent in some
cases. However, as the fortunes of the funds change, either in terms of wage growth
or investment returns or both, this inevitably leads to later increases in the levy to
make up for shortfalls. This is evident in the case of the Tasmanian construction
industry fund, which has experienced wide fluctuations in levy rates over the years.
From October 1998 to June 2006, employers paid just 0.7 per cent of wages, which
dropped to just 0.3 per cent from July 2006 to March 2009. After the fund suffered
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quite severe investment losses during the global financial crisis, the levy increase
was necessary to restore the solvency of the fund, increasing to 0.6 per cent from
April 2009 and then jumped sharply to 2.0 per cent six months later. Many employers
were upset by the sharp increases in the LSL levy rate. In evidence to the
Parliamentary Inquiry, one employer complained that his LSL levy had increased
from $115 per month in 2008 to $889 in 2011. New employers entering the industry
in 2010 were particularly unhappy about paying off deficits which had arisen before
they joined the fund. Levy increases may further coincide with periods when
employers are more sensitive to cost increases, such as during an economic
downturn.69
These fluctuations in the levy, while they may benefit employers in the short or
medium term with lower costs, do mean reduced certainty and stability. Alternatively,
the levy could remain at a fixed rate for longer periods. The fund might aim to build
up a surplus of assets in the early years, in order to provide a buffer against future
adverse experience. This may be done by charging an initial levy rate which is higher
than the estimated long term average rate and/or by retaining any investment
surplus arising from better-than-expected investment performance. Some of the
PLSL funds have set funding targets of 110 per cent or 120 per cent of liabilities in
order to provide such a buffer. This may mean that the funds build up a substantial
surplus during times when it might otherwise be lowered, and this surplus could be
used to maintain the solvency of the funds when the rate of returns declines, rather
than increasing the levy. The levy would never be 0 per cent, and may require a
higher rate than initially needed, but nor would it increase at times which caused it to
exacerbate difficult conditions for employers. On the other hand, funds may also
build up substantial deficits during downturns.

69

Parliament of Tasmania (2011) Interim Report: Select Committee on the Costs of Housing, Building
and Construction and Tasmania, Parliament of Tasmania, Hobart.
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5.7 Exits: Number of people who exit from the fund before
qualifying for an LSL benefit
The cost of any LSL scheme will also depend on the proportion of workers who exit
from the fund before qualifying for a benefit. Suppose that employers have been
making contributions for a group of employees, and the fund has built up enough
assets to pay LSL benefits for all the employees. If one of the employees resigns
before qualifying for a LSL benefit, then the money that had been set aside for their
benefit is now available to pay benefits for other workers. Therefore, the employers’
levy can be reduced.
The amount of money released when an employee exits without receiving any
benefits is often called a “withdrawal surplus”. If the actuaries can make a
reasonably reliable estimate of the number and timing of such exits, then they can
take credit for these savings in advance. The levy rate can be reduced now, in the
expectation of future withdrawal surpluses. The amount of withdrawal surplus will
depend on the portability rules of the LSL fund. If LSL is not portable, employees
lose their entitlements if they leave their job prior to completing the qualifying period.
Employers with high levels of staff turnover will benefit from large withdrawal
surpluses.
However, this circumstance changes depending on the level of portability. If LSL
benefits were made completely portable across industries, without risk of
deregistration under any circumstances, then employees would always retain their
entitlements. There would be no withdrawal surplus. If LSL benefits are portable
within an industry, employees retain entitlements between employers within the
same industry. However, they lose their entitlements if they leave the industry prior
to completion of the qualifying period, and/or if they are deregistered after taking a
long break from working in the industry. Most of the industry funds allow a break of
up to 4 years, although the coal mining fund allows breaks of up to 8 years. For
example, in the ACT Community Services Industry Scheme, a worker can take a
break of up to 4 years without losing LSL benefits. If they return to work within that
time frame, even as a casual or part-time worker, accrued entitlements will be
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retained. During this period, the worker is usually categorised as an “inactive
worker”. The worker will be deregistered and lose all benefit entitlements for past
service if they take a longer break without having already qualified for an LSL
benefit. If the worker re-enters the industry at a later date, they will start from scratch
and gain no credit for past service. The established PLSL schemes deregister
thousands of workers each year.70
For example, Queensland’s construction industry scheme deregistered 27,324
workers in 2011/12, which represents 10 per cent of all workers who were registered
at the start of the year. This reflects the impact of the boom/bust cycle on the
construction industry. In the years prior to the Global Financial Crisis (GFC), many
workers were attracted into the construction industry by high rates of pay. After the
GFC many of those jobs disappeared and workers moved into other industries. Many
of these workers would have forfeited their entitlement to LSL benefits. Others (those
who remained in the industry long enough to complete the vesting period) would be
eligible for some benefits, but they might well become “lost members”.
This creates some administrative difficulties. In general, the fund has a liability to any
member who does qualify for a LSL benefit by completing the specified qualifying
period. The member’s benefit “vests” (and becomes a “vested benefit”) as soon as
they complete this period. For example, in the NSW construction industry scheme, a
worker is entitled to receive a LSL payment if they cease working in the industry after
completing five years of service.
It seems that some of the established industry funds are holding large sums in
reserve for these lost members. According to the 2012 actuarial report for the NSW
construction industry scheme, the fund has liabilities amounting to $72 million for
vested benefits for workers who have not worked in the industry for more than four
years, who have never claimed their benefits. The actuaries note that: “Although
some of the out of force workers will resume work in the industry and become active
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workers again, it is likely that many of them will have lost contact with the
Corporation and may never claim their benefit”.71
If people tend to leave the industry after short periods of service, then industry-based
funds will benefit from withdrawal surpluses. The money which had been set aside to
pay their benefits can be used for other purposes, such as paying administration
costs for the fund and/or reducing the employer levies. The annual reports of the
construction industry LSL funds indicate that there is a large number of
deregistrations each year. We would expect the rates of deregistration to be even
higher in industries that have higher staff turnover (e.g. contract cleaning and
community services). When the Victorian government was considering the
introduction of a portable industry scheme for community care workers, the actuarial
costings were based on assumptions of withdrawal rates between 5 per cent and 12
per cent per annum.72
At present, there is little published data on exit rates for other industries. However,
data from the Australian Bureau of Statistics indicates that many workers do switch
industries when they change jobs. Of the 1.2 million workers in 2012 who had
changed employer or business during the previous 12 months, 57 per cent of these
had changed from one industry to another.73 Once again, these rates vary across
different industry groups (see Figure 5.2).

5.8 Cost offsets beyond investment
It would be desirable to obtain actuarial advice in order to determine the fairest
method of charging for administration costs. For example, the administration costs
might be charged as a percentage of employer wages or a flat annual charge per
employee. A flat fee per employee would tend to increase costs for those employers
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Professional Financial Services Pty Ltd (2012), Long Service Corporation Actuarial Valuation of
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who employ a lot of part-time and casual workers, but this might be a fairer reflection
of the costs incurred by the funds.
Means of offsetting administration costs, beyond investment, also need to be
considered. The established PLSL schemes have taken pains to control
administration expenses, both for the fund itself and for employers interacting with
the fund. Each of the established portable industry-based funds has now established
a central register and database to keep records of all registered employees and their
benefits accrued. Most funds encourage employers to provide returns electronically,
which has streamlined administration for both employers and the fund’s
administrative staff.
The Coal Mining Industry PLSL fund tries to reduce costs by taking advantage of
synergies with the superannuation system. According to the annual report, the LSL
fund employs AUSCOAL Services to collect levies and pay claims.
The smaller industry-based funds attempt to reduce overheads by sharing resources
with the larger funds, e.g. the contract cleaners fund in Queensland contracts out its
administration to the construction industry fund; the ACT has set up one statutory
authority to administer all four of its industry-based funds.
Administration costs have also been managed by sharing resources, for example,
through the administration of multiple funds by a single body in Queensland and the
ACT. The construction industry LSL schemes in each State/Territory have set up a
National Cooperation Project, and are currently working together to improve the
efficiency of administration to achieve greater consistency between the different
funds. The reasoning behind this initiative is “to reduce operating costs and ensure
that employers and workers who work across State boundaries are not
disadvantaged by different processes and rules.”74
Overall, it may be worth considering limiting the total number of funds, so that
economies of scale can be achieved. A 2007 study of the established industry-based
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PLSL schemes found that there were economies of scale in administration costs. 75
This is consistent with experience in the superannuation industry. The Cooper
Review of the efficiency of the superannuation system found that “scale matters”. 76
Figure 5.2 Percentage of Workers who Change Industry in One Year,
By Industry

Source: ABS cat. no. 6209.0.

75

Quinn-Watson, D. (2007) Feasibility Study into A Portable Long Service Leave Scheme for the
Community Services Sector in Victoria, Bendzulla Actuarial, Hobart.
76
Cooper, J (2010) Super System Review: Review into the Governance, Efficiency, Structure and
Operation of Australia”s Superannuation System, Commonwealth of Australia, Canberra.
FIND OUT MORE
Centre for Workforce Futures, Macquarie University NSW 2109 Australia
T: +61 (2) 9850 7444
email: ray.markey@mq.edu.au
http://www.businessandeconomics.mq.edu.au/research/centre_for_workforce_futures
CRICOS Provider No 00002J

70

5.9 Tax Considerations
Currently employers, required to prepare accounts, recognise a liability to pay LSL to
employees over an employee’s period of service and then claim that liability as an
expense in the accounts each reporting period. However, for income tax purposes
no deduction is available in accordance with section 26-10 of the Income Tax
Assessment Act 1997(“ITAA1997”) until the LSL benefit is actually paid out to the
employee or until the employer makes a leave transfer payment. As a result there is
often a mismatch between the liability recognised by the employer in the accounts
and the amount actually claimed as an income tax deduction in any particular
reporting period.
By way of comparison where an employer makes a LSL contribution to a worker
entitlement fund under an industrial instrument,77 the contribution is treated by the
employer as an expense in the accounts and is also eligible for an income tax
deduction in accordance with section 8-1 of the ITAA1997.78 Section 26-10 of the
ITAA 1997 does not apply in this instance as the contribution paid to the fund is “not
an outgoing for leave”. To be eligible for a deduction under section 8-1 the
contributions to a worker entitlement fund must be non-refundable and made directly
to actual member accounts.
A PLSL scheme in which employers pay a levy to cover the estimated cost of LSL
liabilities and employees are paid their LSL entitlements out of the scheme would
ensure that the amount provided for LSL in a particular year is tax deductible for
employers in that year. The availability of an income tax deduction for a levy paid to
the scheme is supported by the ATO’s approach to worker entitlement funds as it is
envisaged that the scheme would have similar characteristics. In addition, because
the LSL is actually paid directly to the member of the scheme, employers would not
have to include these payments in their workers compensation calculations.
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Where employers are required to make annual leave and long service leave contributions to a
worker entitlement fund on behalf of their workers to meet obligations under an industrial instrument.
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ATO Interpretive Decision ATO ID 2004/489
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Importantly, the established PLSL schemes themselves are not required to pay taxes
on income either from employer levies received or from investment returns. The
employee pays taxes on income from the LSL benefit upon receiving it.
The treatment of existing worker entitlement funds in relation to the Superannuation
Guarantee Charge could also be applied: that neither the worker entitlement fund or
the employer have an obligation to make superannuation contributions on LSL
payments made to an individual from the fund. ATO class rulings have confirmed
that a payment of LSL from a worker entitlement fund to an employee will receive the
same tax treatment as if it had been paid directly by the employer, 79 In addition,
contributions by the employer to the worker entitlement fund are not assessable as
income to the fund. A nationally consistent PLSL scheme, if structured appropriately,
would provide an upfront income tax deduction in respect of an employer’s liability to
pay LSL, as well as payroll tax and workers compensation payment savings.
Another tax issue relates to the question of whether a levy paid by an employer
would constitute the provision of a fringe benefit and be subject to fringe benefits tax
(FBT) at a flat 46.5%. It could be argued that exemption from FBT should apply on
the same basis as the current exemption for approved worker entitlement funds. If an
employer levy paid to a scheme is treated as an exempt benefit for FBT purposes
then it would also be excluded from liability to State payroll tax.
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6 Alternative Models for Expanding Coverage
6.1 Two alternative models for expanding PLSL coverage
Expansion of the kinds of state-managed defined benefit schemes currently in
operation in the construction industry in Victoria, and in the contract cleaning,
community services, security and coal mining sectors in other jurisdictions, is one
option for expanding PLSL entitlements. However, it may be worth considering
alternative means of administering PLSL entitlements. Here, we consider two other
alternatives, comparing their advantages and disadvantages with existing PLSL
schemes, hereafter called “industry defined benefit” (IDB) schemes.
An Accumulation model closely mirroring current superannuation arrangements is
one possible alternative model. Benefits would be pre-funded through making
regular contributions for all employees based on a proportion of their wage, similar to
the superannuation system . However, rather than being kept in a pooled fund and
administered upon taking leave according to the employee’s current wage, the
accumulated benefits of individual employees would be kept in designated LSL
accounts, administered by superannuation funds and/or authorised financial
institutions, similar to a superannuation account, and invested. Benefits would only
be payable upon meeting conditions to take LSL; and would be based more directly
on the amount invested and the returns on investment rather than a defined
proportion of the employee’s current wage.
Another option is to design the scheme based on the system of Approved Deposit
Funds (ADF, or Rollover Funds), which emerged in the 1980s in the superannuation
industry. Under this system, a variety of ADFs would compete to administer and
invest LSL funds on behalf of employees. When an employee leaves service having
completed a particular period of employment, an employer would pay entitlements
(based on a defined benefit formula, e.g. a proportion of wages) in a lump sum into
an ADF nominated by the employee. When the employee became eligible to take
LSL, their current employer would pay a defined benefit based only on the service
already completed with that employer, and the rest of the benefit would be made up
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from the accumulated benefits of previous employment. Ideally, each employee
would be restricted to one ADF account to prevent additional administrative costs
and misplacement of entitlements. The entitlement would be retained between
employers, but would only become payable once long service conditions had been
met. The ADFs would be provided by banks, superannuation funds and other
approved financial institutions, which would charge fees.
The key issue of differentiation for these schemes is the funding of payments while
the LSL is taken. Costs and benefits, risks and rewards are distributed differently
depending on the model chosen.
In particular, the models can be evaluated on three broad criteria:


The models will vary in terms of the certainty that the benefit provided will be
adequate for the employee upon taking leave.



The administrative and financial cost burden on employers also needs to be
considered.



Issues around policy implementation and governance, including the simplicity
or complexity of the system, means of ensuring compliance, and the
prudential governance of funds must be considered. Ideally, the scheme
should make it relatively easy for stakeholders to understand their rights and
responsibilities, and for effective measures ensuring compliance to be
implemented.

6.2 Employee Benefit Certainty
The two models generally provide less certainty for employees than the currently
existing IDB arrangements. The latter provides, upon taking leave, for direct wage
replacement for employees from the pooled funds of the industry scheme. The
adoption of either of the two alternatives will mean that the benefit will be heavily
dependent on investment returns, which are undertaken on behalf of the individual
employee, rather than to offset the costs of the levy for pooled employer funds.
The ADF model would a mix of defined benefits and accumulation benefits. A worker
who remains in the same job over the long term, and takes their LSL while in service,
FIND OUT MORE
Centre for Workforce Futures, Macquarie University NSW 2109 Australia
T: +61 (2) 9850 7444
email: ray.markey@mq.edu.au
http://www.businessandeconomics.mq.edu.au/research/centre_for_workforce_futures
CRICOS Provider No 00002J

74
would receive a defined benefit based on their current wage. A more mobile worker
who changes jobs from time to time would receive a defined benefit whenever they
leave any job. These benefits would not be payable in cash, but would be rolled over
into an ADF. The benefits will accumulate with investment returns (less fees and
charges) until the worker meets an LSL condition of release (e.g. s/he takes leave).
This means that the worker will be exposed to investment risk, as well as
administration costs of the ADF, from the date of leaving each job up to the date they
take their LSL. If the ADF can earn net investment returns substantially exceeding
the worker’s pay increases, then the LSL account should be more than sufficient to
provide the worker’s usual income during periods of leave. However, the account
may be insufficient for this purpose if investment returns are weaker, and/or the
worker’s wages substantially increase over their working life. This model to some
extent retains the benefit of rewarding long service with a single employer, as those
that remain with a single employer have greater certainty that their benefit will be
sufficient to replace their wage.
The least certainty in this respect is provided by the Accumulation model. In this
case, the benefit is paid into an account at a proportion of the wage earned at the
time it is accrued. This means that the Accumulation model is most heavily affected
by wage increases, and is most dependent on investment returns. The benefit
received on taking LSL would be the accumulated value of past contributions, plus
investment income, less fees and taxes (if applicable). This sum might not be
sufficient to provide the usual level of income during the period of leave. The
accumulated benefit is likely to be inadequate if the worker’s remuneration has
increased at a rate that exceeds the net growth rate of the account balance (where
the net growth rate depends on investment income less fees and taxes). That is, the
worker bears the risks. However, as with the IDB model, this may also be dependent
on the responsiveness of rule changes. If the expected investment returns for PLSL
accounts, for either the ADF or Accumulation model, are low, then a slightly higher
rate of employer contributions may be sought to ensure that benefits provide wage
replacement.
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The administration fees of the funds are also likely to have important implications for
employees under both the Accumulation and ADF models. Under these models, the
funds would deduct administration fees from each LSL account. These
administration fees are likely to have a significant impact on the adequacy of benefits
for mobile workers. Both models are likely to produce a large number of small
accounts. Similar problems arose in the superannuation system when compulsory
contributions were first introduced in the late 1980s/early 1990s. The small accounts
problem is likely to be even more severe for LSL contributions, because the LSL
benefits are much smaller than superannuation benefits. LSL benefits accrue at
about 1.67 per cent to 2.5 per cent of pay per annum, compared to 9 per cent of pay
for compulsory superannuation benefits. Furthermore, people will be able to make
withdrawals from LSL accounts whenever they take leave, and this will tend to
prevent the build-up of larger accounts over time. As a result, many LSL accounts
will have small balances, which may be gradually eroded by administration charges.
For small accounts, annual administration fees may well exceed investment returns,
which means that the account would diminish over time. Minimisation of
administration costs will thus be particularly important for part-time workers and low
paid workers.
The proposed LSL savings accounts might also be compared to Retirement Savings
Accounts (RSAs). RSAs were designed to be low-risk (capital guaranteed) accounts
suitable for people with low balances. The average RSA balance is about $10,000.
According to Rice Warner’s 2008 survey of Superannuation Fees, the average RSA
expense charges were about 2.3 per cent of assets. However, RSAs have not been
a very popular product, and only a few financial institutions provide RSAs (and most
of these are credit unions). If the government decides to adopt this model for PLSL, it
would be desirable to conduct a thorough actuarial review of the expected costs. In
particular, it would be important to examine any possible synergies between the
PLSL system and the superannuation system, which could be used to reduce costs.
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6.3 Employer Costs and Administrative Burden
In general, both the Accumulation and ADF models impose less cost-risk for
employers than the existing IDB schemes. The Accumulation model appears to be
the most favourable in this regard. The costs of administering accumulated benefits
would be borne by employees through their delegated funds. Benefits would be
prefunded, and administered regularly as a percentage of wages which could remain
fixed. Critically, because of the lack of need for the provision of a defined benefit
based on a current wage, there would be no need for the kind of levy variations
currently seen in existing IDB arrangements. This would provide a very high degree
of stability and certainty for employers in terms of their costs, with little additional
administrative burden.
The ADF model does provide some of the same risk and administrative advantages
for employers, but does not provide the same level of cost stability and certainty as
the Accumulation model. As with the Accumulation model, employees would assume
the costs, risks and benefits of investment with regard to their PLSL funds. However,
the certainty provided by fixed prefunding of the initial benefits would not be a feature
of the ADF model. Instead, a defined benefit would be paid to individual employees
for the amount of service they have thus far completed with an employer, either
when they take LSL or when they leave the organisation. This bears some similarity
to the current system of non-portable LSL. However, because of portability, all
employees under these circumstances would be accumulating a benefit, and so
these additional costs, if not set aside previously, would accrue suddenly as an
employee leaves or takes LSL. This might create quite substantial variations in LSLrelated costs for individual businesses from year to year.

6.4 Policy and Compliance Issues
Neither of the other two models have the kind of dedicated mechanism of
compliance found with the IDB schemes. Employers would be relied upon to provide
entitlements in a timely manner; and enforcement would be left to existing statutory
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bodies, either the state or federal employment inspectorates (such as the federal
Fair Work Ombudsman) or the Australian Taxation Office, the latter remaining the
principal body for ensuring superannuation entitlements are met. Difficulties are likely
to arise mirroring those found in ensuring compliance with the superannuation
guarantee. Detection and correction of non-compliance is largely reliant on employee
complaints, the reliability of which is questionable.80 Employees might not know that
the employer was supposed to be making contributions, or might not be aware that
the employer was failing to make contributions. Moreover, they may fear punishment
(e.g. dismissal) as a result of reporting their employer. Responding to individual
complaints is also resource intensive. Where more proactive measures have been
implemented, including identifying and targeting “at-risk” employers, this has diverted
resources from responding to complaints, leaving “individual complainants
dissatisfied, and increasingly disillusioned with … policing”.81 Even where a
complaint has been made and it is found that the employer has in fact failed to meet
their obligations, the payments may not be recovered, and the use of penalties in
enforcement is thus far limited.
Because the system of identifying noncompliance is itself unreliable, levels of
noncompliance are overall difficult to ascertain. However, a 2000 survey conducted
by the ATO found that up to 28 per cent of employers were only partially compliant
with their superannuation guarantee obligations. The problem is likely to be even
more prevalent in smaller businesses – a later 2006 ATO survey of small-medium
businesses and non-profit organisations found that only 43 per cent of these
businesses were fully compliant with superannuation obligations, with up to 12 per
cent fully noncompliant.82 Vulnerable workers, including the low paid, casuals and
workers mis-classified as “contractors”, are likely to be disproportionately affected.
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Whichever model is chosen, legislation will be necessary to ensure that the money
held by the fund is managed properly and invested prudently. Any such fund should
be subject to appropriate corporate governance standards (including fit-and-proper
person requirements for those who manage the funds). In the case of the ADF and
accumulation models, funds would be handled by private institutions managing and
investing the funds on behalf of employees, with the benefit ultimately received by
employees significantly determined by the investment strategy, again closely
mirroring superannuation arrangements. There are fairly strong existing safeguards
in this respect. Whether managed by Approved Deposit Funds, existing
superannuation funds or other financial institutions, processes of registration,
reporting and other corporate governance mechanisms would be applied, and
overseen by the Australian Prudential Supervision Authority.
Like the IDB schemes, the Accumulation model substantially reduces the need to
fund LSL benefits through the Fair Entitlement Guarantee in the event of employer
insolvency, because entitlements are nominally prefunded. Under the IDB model, the
fund itself pays out the employee’s full entitlement upon taking LSL. Under the
Accumulation model, assuming that the employer pays contributions on a quarterly
basis, the employee’s losses would be limited to approximately three months of LSL
contributions.
However, the ADF model does not provide the same extent of advantage in this
regard: entitlements are paid by employers only when an employee leaves the
organisation or takes LSL. While more mobile workers will have benefits from
previous employers securely in the ADF, a worker’s entitlements with their current
employer will be lost, which would particularly affect those workers with a long period
of tenure at a single organisation.
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Of course, the advantages from prefunding to some extent will depend on
compliance and enforcement. In the superannuation system, many employers fail to
pay their contributions on time and in full. Employers who are experiencing financial
difficulties are particularly prone to delay payment of compulsory superannuation
contributions for many months and even years. In the case of the IDB model, if an
employer becomes insolvent while owing large sums to the fund, then other
employers may be required to cover the shortfall in benefit payments. In the case of
the Accumulation model, the owed entitlement may be covered by the taxpayer
through the FEG.
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7 Conclusions and Recommendations
7.1 Conclusions
Long Service Leave is an entitlement with a long history in Australian industrial
relations. However, aspects of its purpose have always been dependent upon
prevailing conditions. The notion of the need for respite after an extended period in
the workforce has been a consistent feature of LSL. This need has intensified as
people spend more of their lives in paid work, and as work/life balance issues
increase in intensity. However, other aspects have required adaptation. In addition to
respite, the general provisions first legislated in the 1950s sought to reward service
with a single employer and reduce incentives to move between employers.
Conversely, the coal industry provisions from 1949, and subsequent portable
provisions in construction and other industries, explicitly sought to support mobility
between employers.
As “flexibility” and labour mobility have become not only an empirical fact of the
Australian economy, but seen as desirable objectives to be pursued as a matter of
policy, the restriction of an entitlement to employees who are immobile seems
anachronistic. Employees, meanwhile, should not have to forego important and
relevant benefits, which previous generations may have been able to expect, simply
because of changes in prevailing conditions. As European “flexicurity” policy
proposes, flexibility and security can and should be complementary, rather than two
ends of a dichotomy.
Extension of PLSL provisions would have the benefit of supporting labour mobility
and flexibility while retaining and supporting a key employee benefit and maintaining
equity. Employees in highly casualised and highly mobile industries such as
accommodation and food services, retail, and administrative support services,
including the contract cleaning industry, among others, seem most likely to benefit.
Women, who both have disproportionate burdens to manage in the area of work/life
balance and who are disproportionately represented among workers in jobs without
leave benefits, would also stand to benefit from portability; as would the low paid.
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Portability also has benefits for employers. Portability within industries balances a
need for flexibility with a need to retain a pool of skilled employees from which to
draw within the industry. This is likely to particularly benefit industries that might
otherwise be seen as less attractive due to their high rates of casual and contingent
employment. There is the potential to simplify administration, and the returns from
pooled investments offset costs such that some employers who have a record of
maintaining a loyal workforce over extended periods may find a net cost benefit.
There are also important potential tax benefits associated with paying a regular levy
for the purposes of LSL benefits. It is for these reasons that many employers
continue to support the existing industry defined benefit PLSL schemes.
These schemes are generally working well and are one option for expanding PLSL.
They provide important advantages in terms of compliance and providing consistent
administration, as well as largely guaranteeing wage replacement for employees. If
this model is adopted, particular decisions will need to be made regarding the rate of
the levy, the responsiveness of the levy to changes in wage growth and investment
returns, the body used to administer the funds, and the relationship between the
administration of the funds and the government of the day. Cost offsets other than
investment returns will also need to be considered.
The Accumulation model is another option worthy of consideration. Benefits are also
prefunded through a levy, ensuring cost stability, but there is less onus on employers
to provide for a replacement wage when LSL is taken and they assume less of the
costs associated with administration. However, this comes at the expense of
employee benefit certainty and the compliance assurance associated with the
existing kinds of schemes. The ADF model is similar in some respects, but does not
provide the stability of the Accumulation model as there is no regular prefunding
through a levy. On the other hand, there is some additional benefit to the employee
in that wage increases with a single employer will be incorporated into the defined
benefit they receive from each employer.
Whichever model is chosen, decisions will have to be made about the requirements
to qualify for LSL, the length of leave, the rate of pay, and other provisions such as
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pro rata entitlements. Ten years has become a sort of standard, but some
jurisdictions have allowed for shorter qualification periods and differentiated between
different PLSL schemes. There will also need to be a process of determining which
industries will be covered, and what businesses will be included in an “industry”.
While a greater number of specifically defined industries may tend to reduce
entitlement, a smaller number may have administrative advantages.

7.2 Recommendations
1. That the Victorian government initiate a process of drafting legislation to extend
portable long service provisions to all workers, dependent either on a period of
employment within a specific industry or within the workforce more generally, with
a particular view to those industries identified in this report as having highly
casual

and/or

mobile

workforces:

Accommodation

and

Food

Services;

Administrative and Support Services; Retail Trade; Rental Hiring and Real
Estate; Wholesale Trade; Transport ,Postal and Warehousing; Financial and
Insurance Services, and Health Care and Social Assistance.
2. That the Victorian government initiates a consultative process for determining the
classification of industries which will apply in the State of Victoria.
3. That the Victorian government adopt a model which either is consistent with other
existing PLSL arrangements in industry defined benefit funds, or which is based
on models successfully applied in the case of superannuation, such as
Accumulation funds or Approved Deposit Funds.
4. That the assets of any industry defined benefit funds be used exclusively for the
purposes of funding PLSL benefits, such that the Victorian government cannot
appropriate these funds for other purposes.
5. That the Victorian government consider ways of minimising negative impacts on
business costs, including favourable tax treatment and pooling of resources
where relevant and possible.
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Appendix 1 Meaning of 'Ordinary Pay' or "remuneration'
in the Portable LSL Statutes.
1. Examples of Definitions Used in Construction Industry Schemes.
1.1 Victorian Scheme
Rules of the Construction Industry LSL Fund (as at 7 April 2009)
s. 18 ‘ORDINARY PAY’
18.1 In this Part 6 of these Rules, ‘Ordinary Pay’ of a Worker in respect of
whom any entitlement to Long Service Leave Benefit or pay in lieu of Long
Service Leave Benefit accrues means the total amount of remuneration
actually received by him during a week calculated as at the date of the taking
of the leave by the Worker or as at the time of his death (as the case may be),
but does not include:
(a) any remuneration paid in respect of work performed by the Worker outside
his(sic) normal weekly number of hours of work;
(b) any allowance paid in respect of fares or travelling expenses; or
(c) any loading paid in respect of remuneration paid during the taking of any
annual leave;
18.2 For the purpose of the definition of ‘Ordinary Pay’ in rule 18.1:.....
(b) where no normal weekly number of hours is fixed for a Worker under the
terms of his (sic) employment the normal weekly number of hours of work
shall be deemed to be the average weekly number of hours worked by him
during that period of twelve months; .....
1.2 ACT Scheme
Long Service Leave (Portable Schemes) Act 2009 (Schedule 1)
Rate is—
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(a) if the registered worker is receiving compensation under the Workers
Compensation Act 1951—the weekly average of the ordinary remuneration
received by the worker during the 4 quarters before the injury to which the
compensation relates happened; or
(b) in any other case—the highest of the weekly averages of the ordinary
remuneration received by the registered worker during each of the following
periods that applies to the worker:
(i) the most recent 2 quarters of service as a registered employee before the
designated day;
(ii) the most recent 4 quarters of service as a registered employee before the
designated day.
1.3 South Australia Scheme.
Construction Industry LSL Regulations
s. 6—Ordinary weekly pay

Pursuant to section 4(3)(d) of the Act—
(a)

the following payments made to or for the benefit of a construction
worker must be included for the purposes of a determination or
calculation under section 4(3):
(i)

any payment related to annual leave (other than a payment in
the nature of an annual leave loading);

(ii)

any payment related to sick leave;

(iii) any payment related to a day off work for a public holiday;
(iv) any payment related to a rostered day off work;
(v)

any industry allowance or tool allowance;
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(vi) any compensation by way of income maintenance paid in
respect of a compensable disability under the Workers
Rehabilitation and Compensation Act 1986 (but not if the
period, or the aggregate of separate periods, for which the
compensation has already been paid exceeds 2 years); and
(b)

the following payments made to or for the benefit of a construction
worker must be excluded for the purposes of a determination or
calculation under section 4(3):
(i)

any payment in the nature of an annual leave loading;

(ii)

any payment in respect of overtime;

(iii) any payment in the nature of a bonus;
(iv) any site allowance;
(v)

any payment made on the retirement or retrenchment of the
worker, or in relation to any redundancy, other than for backpay;

(vi) any payment in respect of fares or in the nature of a travelling
allowance;
(vii) any payment that is in the nature of a special rate paid to the
worker on an irregular basis to compensate for occasional
disabilities under which work is performed, other than where
the rate is paid during a period of leave with pay.
1.4 Queensland
Building and Construction Industry (Portable LSL) Act 1991
s. 59 Amount of long service leave payment
(1) In this section—
LSLP (long service leave payment) means the amount of long service leave
payment.
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P (pay), in relation to an application by a registered worker under section 56,
means the lesser of the following amounts—
(a) the amount of ordinary pay for a normal working week that is, in the
authority’s opinion, payable to the registered worker;
(b) the amount fixed under section 59A(1).
relevant award or agreement means the relevant building and
construction industry award or agreement.....
59A Maximum amount of ordinary pay for normal working
week
(1) For section 59(2), if P is an amount greater than $1400, P is
fixed at—
(a) for the period from commencement of this section until 30 June 2009—
$1400; or
(b) for any later financial year—the amount notified by the Minister by gazette
notice.
(2) As soon as practicable after 1 January in each year, the authority must
review the cap and recommend the change to the cap that the authority
considers appropriate.....
2. Examples of Definitions Used in Contract Cleaning Schemes.
2.1 ACT Scheme
Long Service Leave (Portable Schemes) Act 2009 (Schedule 2)
Rate is the highest of the weekly averages of the ordinary remuneration
received by the registered worker during each of the following periods that
applies to the worker:
(a) the most recent 2 quarters of service as a registered worker before the
designated day;
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(b) the most recent 4 quarters of service as a registered worker before the
designated day;
(c) the most recent 20 quarters of service as a registered worker before the
designated day;
(d) the most recent 40 quarters of service as a registered worker before the
designated day.
2.2 Queensland Scheme
Contract Cleaning Industry (PLSL) Act 2005
s. 73 Amount of long service leave payment
(1) R means the annual rate of pay that is payable for the
classification level at the time the application under section 71
is made.
(4) In this section—
classification level means a classification level under an industrial
instrument prescribed under a regulation.
moderated wages, of a registered worker for a return period, means the
ordinary wages earned by the registered worker during the return period
divided by the annual rate of pay that is payable for the classification level at
the end of the return
period.
2.3 NSW Scheme
Contract Cleaning Industry (PLSL Scheme) Act 2010
s.66 R is the highest of the weekly averages of the ordinary remuneration
received by the registered worker during each of the following periods that
applies to the worker:
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(a) the most recent 2 quarters of service as a registered worker before the
designated day,
(b) the most recent 4 quarters of service as a registered worker before the
designated day,
(c) the most recent 20 quarters of service as a registered worker before the
designated day,
(d) if relevant—the most recent 40 quarters of service as a registered worker
before the designated day
s.68 Deemed minimum and maximum rates of pay
(1) Despite section 66, the regulations may make provision for the
determination of minimum and maximum amounts for R for the purposes of
the formula in that section.
(2) The Minister is to consult with the Committee before recommending the
making of a regulation under this section.
(3) The Committee is to advise and make recommendations to the Minister on
the operation of, and any amendment to or repeal of, any regulation made
under this section.
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