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Portable Long Service Leave Inquiry
AEU (Vic) Submission
The Australian Education Union (Vic) welcomes the opportunity to make a
submission to this Inquiry as the issue of portability of Long Service Leave (LSL) is of
great concern to those sections of our membership who do not presently have this
condition of employment. The two workforce areas we will address in the submission
are early childhood and adult disability.
The purpose of LSL as articulated over time in various cases and parliamentary
proceedings is to provide a reward for long service so that long serving employees
have access to a respite from work which enables them to renew their energies at
intervals during their working life. Advantages for employers include an incentive for
employees to remain with their employer and therefore help reduce labour turnover,
a boost for productivity and lifting the morale of the workforce. Workers, employers,
industries and the economy as a whole all benefit from these outcomes.
Markey et al (2013) concluded that while there is limited research into the benefits of
LSL specifically, research into annual leave sheds light on the need for LSL.
In general the importance of leave from work for employee health, well-being
and work/life balance has been widely acknowledged. Long hours of work
with a lack of adequate leave have been associated with stress-related
illness, including heart disease and stroke. This can represent a cost to
employers. Leave also provides an important period of rest for workers in
occupations particularly susceptible to long-term fatigue and associated
stress. Studies have found that people who take leave are generally more
productive and exhibit fewer symptoms of workplace stress, which may help
to reduce employers’ occupational health and safety costs.1
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The entitlement for leave with pay after a “long” specified period of employment
(“service”) can be traced back to the 19th century in Australia and is a statutory right
in Victoria under the Long Service Leave Act 1992. The implementation of this
entitlement now needs to be brought up-to-date so that it reflects the 21st century
employment environment and does not disadvantage workers because of the
industry they work in or the nature of employers and employment in that industry.
The changing nature of the economy which is affecting all parts of the labour market
means that Australian workers are working some of the longest hours in the OECD,
are staying in the workforce longer and are more frequently changing jobs. In these
circumstances the ability to take LSL should not depend upon a model of
employment which is out of step with the present economic reality.
The case for portability of LSL is based on equity grounds in that employees should
not be disadvantaged because of their occupation, the nature of their employment,
where they work, the size of the employer they work for or whether their employment
is in the public or private sector. Portability is a means to enable the entitlement for
LSL to be implemented in a way which is inclusive of the whole workforce.
In setting out their case for industry-based portable LSL schemes Markey et al
outline a number of advantages of these schemes2:












Retention of employees in industries with high levels of labour mobility
Equity enabling practical access to all employees
Mobility and flexibility to allow workers to move between employers or to take
short periods out of employment to meet commitments such as carer
responsibilities
Improved productivity and work environment
Benefits to workers and “good employers” as employees feel less compelled
to stay in poorly managed workplaces in order to meet LSL eligibility
requirements
The reduction in non-compliance problems when employers pay for
entitlements as they accrue rather than accumulating liabilities and being
unable to pay at a later date due to financial difficulties
The obligation of all employers to fund LSL entitlements regardless of whether
they retain employees who reach the vesting period for taking leave
A lower administrative burden as industry funds can effectively remove from
employers the responsibility for administering LSL arrangements and payment
for employees.

In April 2008 Premier John Brumby announced the Victorian Government’s
commitment to introduce a portable long service leave scheme for the community
services sector. The scheme would allow employees in the sector to retain their LSL
entitlements when they change employers but remain within the sector. A process of
stakeholder consultation, a feasibility report (2007), an actuarial report (2008), a
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case study report (2009) and a final review report (2010) were carried out in the
lead-up to legislation being introduced into Parliament in September 2010.
In introducing the Bill into State Parliament, the Minister for Community Services,
Lisa Neville, described the “multiple pressures” faced by workers in the community
services sector – low wages, reduced volunteer levels, a shortage of job applicants,
high staff turnover rates and increasing demands for formal qualifications.
Employees within the community services sector work within a context characterised
by a high level of mobility within the sector, a large part-time and casual workforce
and substantial reliance on government funding sources. All of these factors
combined mean that workers in the sector are less able to access LSL entitlements
as they have difficulties in accruing enough service with one employer to be eligible.
The Community Services Long Service Leave Bill 2010 set out a scheme which
would require all non-government not-for-profit employers that provide specified and
defined community services activities to register their employees with the scheme
authority. Employers were required to pay a levy set as a percentage of an
employee’s pay into a central fund managed by the governing board of a statutory
authority to be established by the legislation. The loss of the 2010 election by the
Labor Government meant that the Bill lapsed.

Disability Services
The AEU was supportive of the scheme set out in the legislation for workers in
disability services and believes that it provides a basis for new legislation in this
area. At present workers in adult disability services do not have portability of LSL
and they lose their entitlements when they leave their current employer for another
job in the community services sector. For this reason they are under pressure to
remain in their present workplace no matter how poorly managed it is and no matter
how professionally enriching a new employment opportunity may be.
The impact of the intending transition to the NDIS has led to a number of disability
services introducing significant changes that are having a negative impact on
workers in the sector: These include:
-

vastly increasing the number of casual staff - for flexibility and economy
(no penalty rates etc);
employing people with no qualifications – cheaper to employ;
increasing client to staff ratios - less staff needed;
taking on clients with higher needs - attract higher funding;
little or no professional development of staff to correctly and safely
support high needs clients;
reducing or merging programs – reducing the workforce.

These changes have increased the number of OHS issues, reduced the quality of
the services provided and created job insecurity, which has many current disability
workers considering leaving the sector. This is a major concern as this has been
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identified as a growth employment area, with the need to retain the current workforce
as well as attract new people to the sector.
These developments stress the need for a portable LSL scheme which allows
workers to move between employers and services within the community services
sector without any loss of entitlements. A lack of such a scheme acts as a
disincentive for workers to remain in the sector.

Early Childhood
Early childhood teachers and assistants were excluded from the proposed 2010
legislation because of the prospective nature of the scheme which meant that LSL
benefits already accrued by many teachers and assistants across a number of
employers could not be guaranteed post the commencement of the scheme. The
scheme failed to take into account LSL accrued retrospectively. This was important
given the history of portability for these members to which we refer below.
The scheme also did not include teachers and assistants working in the local
government sector or the private for-profit sector – significant portions of the early
childhood workforce. It disadvantaged those employees who moved from a
community sector preschool/long day care centre and were employed in a local
government preschool/long day care centre for anything longer than 4 years as they
would lose their accrued entitlements given local government was excluded from the
scheme. The same barriers would apply with movement to and from the for-profit
sector. This sort of limitation, streaming the workforce into separate silos –
community or local government or for-profit sectors – would place further pressure
on early childhood teachers and assistants to leave the early childhood education
sector.
A scheme which does not recognise and support the need and right of early
childhood teachers and assistants to elect to work across a mix of early childhood
services (community managed, local government or for-profit) will be counterproductive to the development of a flexible and responsive workforce - the very type
of workforce that the government’s early childhood agenda increasingly demands.
Such a fund would narrow the choices of employment for staff wanting to retain
portability and deny it to those moving to communities where there is no choice of
community managed services.
The AEU was opposed to the inclusion of early childhood education staff in the 2010
community services scheme both because of its prospective nature and because of
its limited objective of retaining staff within the community sector rather than the
more appropriate objective of retaining them within the early childhood and care
sector as a whole.
History of Portability of LSL for Early Childhood Teachers and Assistants
In 1984 portability of long service leave (and sick leave) entitlements were
established through legislation (Pre-School Teachers and Assistants {Portability of
Long Service Leave} Act 1984). This was done at the initiation of the Kindergarten
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Teachers Association of Victoria (now the AEU) and with the support of employers
and government who recognised the problem of defalcation of funds and the loss of
entitlements to staff.
These entitlements were portable from one funded service to the next funded service
so long as there was no longer than three months between positions. The legislation
recognised that the preschool program operated across committee of management
and local government sectors with the legislation accommodating the variations in
the provisions applying to the sectors.
The scope of the portability was described in the Act by application of its provisions
to relevant kindergartens and play centres. The Act provided for the gazettal of such
centres. Despite a list of the “relevant kindergartens” to be covered by the legislation
never being published in the Government Gazette, these provisions were supported
in their application by the central payment system which was also put in place in
1984. The Department of Human Services acted as pay agent for funded preschools and maintained the records for long service (and sick leave) entitlements
and held the financial allocation for such entitlements. When a teacher or assistant
employed within a relevant centre became eligible and applied for long service
leave, the employer made application to the Department for the release of the
appropriate funds.
However, when the Kennett government dismantled central payment in 1994 on the
introduction of the per capita grant system to preschools, the administrative system
supporting portability disappeared. With the loss of the central payments system
preserving the records of entitlement and security of the funds for long service and
sick leave again became a problem. No other system has been put in place to
replace it despite the fact that the AEU has, since 1994, argued that it was
necessary to establish a provident fund in order to provide a system to support the
portability provisions.
There have been a series of attempts over the past 20 years to find a replacement
system that would safeguard the LSL entitlements of early childhood teachers and
assistants and enable their portability with the same scope as the 1984 Act.


In 1995 the AEU negotiated with Kindergarten Parents Victoria (now the Early
Learning Association Australia) and the Liquor Hospitality and Miscellaneous
Union (now United Voice) for the development of a provisions fund and
subsequently undertook a government funded feasibility study on this matter.
The report sat with the State Government and there was no outcome.



The 2001 Review of the issues that impact on the delivery of preschool
services to children and their families in Victoria by Peter Kirby and Sue
Harper recommended that “immediate steps” be taken to identify and cost
options for safeguarding long service and sick leave entitlements. In
November 2001 the State Government responded to the Review and
identified portability of LSL as one of four priorities for 2001-2002.
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In April 2008 Premier John Brumby announced the Victorian Government’s
commitment to introduce a portable long service leave scheme for the
community services sector. The scheme would allow employees in the sector
to retain their LSL entitlements when they change employers but remain
within the sector. This led to the introduction of the Community Services Long
Service Leave Bill 2010 which excluded from the scheme:
5 (2) (e) a person employed by an employer that is eligible to be a
party to the Victorian Early Childhood Teachers and Assistants
Agreement (2009), as amended and in force from time to time.
The Victorian Early Childhood Teachers and Assistants Agreement 2009 is
the industrial agreement covering the majority of early childhood teachers and
assistants employed in the community sector.



In September 2010 the AEU, KPV (ELAA) and the Municipal Association of
Victoria agreed with the Department of Education and Early Childhood
Development (DEECD) to work in partnership to ensure that LSL entitlements
for early childhood teachers and assistants were safeguarded. The group
agreed to urgently work through options for a portable LSL scheme for early
childhood teachers and assistants that was inclusive of the entire sector and
ensured existing LSL balances remain an employee entitlement.



In November 2010 the then Premier John Brumby committed a future Labor
Government “to work on options for a formal portable long service leave
scheme for kinder teachers and assistants”.



In 2011 the consulting firm Pricewaterhouse Coopers produced a background
briefing paper on portable long service leave for early childhood teachers and
assistants for the DEECD.



Under the Baillieu/Napthine Coalition government support for a portable
preschool LSL scheme lost all momentum.

The Present Situation in the Kindergarten Community Managed Sector
Current arrangements operate in the community managed sector on the basis of
broad in-principle commitment to portability of long service leave as previously
provided by the Pre-School Teachers and Assistants {Portability of Long Service
Leave} Act 1984.
It is a ‘gentle-persons’ arrangement. Payments are triggered at the point when a
worker seeks to access long service leave accrued across employment with a
number of community managed services. Whilst each preschool committee of
management or cluster-manager has to set aside provision to meet their current
teacher and assistant entitlements, it is up to them to determine when a previous
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employee seeks to access long service leave whether or not they will honour the
‘gentle-persons’ arrangement. There is no legal obligation for them to do this. The
long service leave entitlements of early childhood teachers and assistants which
various reviews advocated should be safeguarded and which the Brumby
government committed to see occur remain at risk of being lost to the relevant
employees.
In the event that the current employer of the relevant teacher or assistant honours
the principles of portability, that employer will seek contributions from relevant past
employers in order to fund the portable long service leave benefit. There is no
mechanism, other than moral persuasion, for that employer to obtain the appropriate
contributions from the employee’s former employers for the periods she/he was
employed with them. Apart from the logistical problems associated with this, there is
the possibility that the previous employer or employers have not kept aside the
accrued entitlement preserved for when it can be drawn upon.
In addition to the fact that some kindergartens may not be holding any, or sufficient
provisions, it is also possible that some kindergartens could no longer exist by the
time the employee’s entitlement has become payable. Alternatively, it is likely that
several kindergartens could be retaining some provision for a liability which may
never arise (because the relevant worker has left the sector altogether and will not
trigger a portable entitlement).
In fact it is not only that community-based centres may not have maintained
provision for the entitlements of staff who have moved on to other centres, but
reliance on the ’gentle-persons’ agreement without the support of a system creates
significant administrative difficulties for committees of management/clustermanagers who wish to adhere to the principles of the portability legislation in
implementing LSL for their employees.
Need for a Portable Preschool LSL Sector-Wide Scheme
The case for the introduction of a sector-wide portable LSL scheme for early
childhood teachers and assistants has been made many times over the past 20
years by a series of official reviews and government statements. The situation has
become more urgent over the past few years because of new policy directions in the
sector from Federal and State Governments and demographic pressures leading to
an increase in demand for early childhood teachers and assistants. These pressures
include:


The introduction of universal access to 15 hours of kindergarten for 40 weeks
per year for all four year olds in 2013.



The introduction of new staff to student ratios from 1:15 to 1:11 in
kindergartens to take effect at the beginning of 2016 as part of the National
Quality Framework.



The impact of increased demand for services, particularly in growth corridors
and as a result of the increased provision of preschool programs in long day
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care settings (in addition to preschool settings) and to three-year-old Early
Start programs.


The increasing proportion of early childhood teachers who have graduated
with dual early childhood and primary qualifications. The superior salaries and
conditions (including LSL portability) in the primary school sector mean that
the majority are choosing to teach in that sector.3



The large number of staff on the verge of retirement. The 2010 Early
Childhood and Care Workforce Census found that the median age for preschool staff was 44.6 years (compared with 42 years for primary school
teachers), with 12.5% under 30 (23% for primary teachers) and 30.8% over 50
years old (compared with 27% for primary teachers)4.

There is a current shortage of qualified early childhood teachers. This is recognised
by government (at both the State and Commonwealth level) with the provision of a
range of scholarships and incentives aimed at attracting new entrants to the sector
and upgrading the qualifications of existing staff. The AEU believes that these supply
issues will only be addressed more broadly when the Government ensures that
there is an increase in qualified staff, improved salaries and conditions to make the
sector as attractive as possible, and adequate resources for professional
development and training.
In terms of this Inquiry, portability of LSL is a condition of employment which needs
urgent attention to encourage early childhood teachers and assistants to stay in the
sector by allowing them to move within the whole sector without any loss of
entitlements.
Portable LSL Scheme for Early Childhood Teachers and Assistants:
Scope and Principles
1. A scheme should be introduced which enables portability of LSL entitlements
for early childhood teachers and assistants between the following:
 Community kindergartens (both stand alone and cluster-managed);
 Community run long day care centres;
 Private long day care centres;
 Local government run kindergartens and long day care centres; and
 Kindergartens run by school councils.
2. The scheme should cover both funded and unfunded (e.g. programs for threeyear-olds) programs.

3
4

Weldon P. R. (2015), The Teacher Workforce in Australia: Supply, demand and data issues, ACER, p.14
DEECD (2012), Teacher Supply and Demand Report, p.11

8

3. The scheme should be legislated with compulsory participation for all
employers of early childhood teachers and assistants.

4. The scheme must protect the accrued LSL entitlements of early childhood
teachers and assistants and act to clarify existing liabilities in this regard.
5. The level of prospective LSL entitlements should be based on existing
agreements (or proposed agreements) and not be limited to the provisions in
the Long Service Leave Act 1992.
6. The scheme should have a combination of transfer arrangements (e.g.
between local government and community kindergartens) and the creation of
a central fund based on employer contributions for community kindergartens.
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