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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Crimes Amendment (Unlicensed Drivers) Bill 2018
Bill Information
Minister
Dr Rachel Carling‐Jenkins MP
Private Members Bill

Introduction Date
Second Reading Date

27 March 2018
23 May 2018

Bill Summary
The Bill would amend the Crimes Act 1958 to create an offence of causing serious injury or death while
driving unlicensed in certain circumstances (new section 319AAB).

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Right to be presumed innocent – Reverse legal onus
As discussed in the Charter Report below, it is unclear whether new sub‐sections 319AAB(2) and (4)
would impose a reverse legal onus on the accused to prove the defences on the balance of
probabilities.
The Committee will write to the member seeking further information as to whether or not new sub‐
sections 319AAB(2) and (4) would impose a reverse legal onus on the accused to prove the defences
on the balance of probabilities.

Recommendation



Refer to Parliament for
consideration



Write to Member for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter
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Details
Presumption of innocence – Offence of unlicensed driving causing death or serious injury – Defence
if court ‘satisfied’ that driver had expired licence and drove carefully – Whether reverse onus
Summary: The Committee will write to the member seeking further information as to whether or not
the word ‘satisfied’ in new sub‐sections 319AAB(2) and (4) imposes a reverse legal onus on the accused.
Relevant provision
The Committee notes that clause 3, inserting new sub‐sections 319AAB(1) and (3), creates two new
offences of causing either serious injury or death while knowingly or recklessly unlicensed. The offence
does not require proof that the driver drove carelessly, dangerously, negligently or recklessly.
The Committee also notes that, for each of the offences, new sub‐sections 319AAB(2) and (4) provide:
A person is not guilty of an offence against subsection ([1/3]) if the court is satisfied that—
(a) the person has held an appropriate licence (whether issued in Victoria or in another State,
Territory or country) at some time before the commission of an offence against
subsection ([1/3]); and
(b) the licence was not cancelled for an offence relating to the driving of a motor vehicle
committed by the person in Victoria or in another State, Territory or country; and
(c) at the time the [serious injury/death] was caused, the person was observing the standard
of care in relation to the driving of the motor vehicle which a reasonable person would
have observed in all the circumstances of the case.
This defence exempts a person who once had a licence, lost it for a non‐offence reason (such as letting
it expire) and drove carefully.
The Committee observes that the defences in new subsections 319AAB(2) and (4) will only succeed if
the Court is ‘satisfied’ of the three matters listed. For example, if, at the end of the trial, the Court is
not satisfied as to whether or not an accused with an expired licence drove carefully, then he or she
will be convicted of the offence.
Charter analysis
The Statement of Compatibility remarks:
Section 25(1) of the charter provides the right to be presumed innocent, and section 25(2)
outlines minimum guarantees in criminal proceedings.
An accused's right under Section 25 (1) to be presumed innocent is not affected by the
amendments as it will be necessary to prove each element of the offences.
However, the Committee notes that the Statement of Compatibility does not discuss new subsections
319AAB(2) and (4).
Relevant comparisons
The Committee notes that the High Court of Australia has ruled that the word ‘satisfies’, when used in
an exception to a deeming provision in Victoria’s drug possession offence, requires that the defendant
prove that the matter in the exception on the balance of probabilities.1 The Court rejected an

1

2

Momcilovic v R [2011] HCA 34.
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argument that the Charter permits the word ‘satisfies’ to be interpreted as imposing only an evidential
burden on the accused.
Conclusion
The Committee will write to the member seeking further information as to whether or not the word
‘satisfied’ in new sub‐sections 319AAB(2) and (4) imposes a reverse legal onus on the accused to
prove the defences on the balance of probabilities and, if so, whether those sub‐sections are
compatible with the Charter’s right to be presumed innocent.

Recommendation



Refer to Parliament
for consideration



Write to Member for
clarification



No further action
required
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Flora and Fauna Guarantee Amendment Bill 2018
Bill Information
Minister
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

23 May 2018
24 May 2018

Bill Summary
The Bill would:




amend the Flora and Fauna Guarantee Act 1988 to:
o

promote Victoria's biodiversity by establishing objectives and principles of the Act

o

impose obligations on government to consider biodiversity and reform reporting
obligations

o

reform strategic biodiversity planning by creating a Biodiversity Strategy

o

reform accountability and transparency in the administration of the Act by promoting
public consultation

o

create critical habitat determinations and habitat conservation orders aimed at
protecting taxa and communities of flora and fauna and important habitats

o

reform existing regulation, compliance and enforcement provisions

make consequential amendments to other Acts.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that the provisions of the Bill come into operation on a day or days to be proclaimed,
with a default commencement date of 1 November 2019, which is more than 12 months from the date
of the Bill’s introduction.
The Explanatory Memorandum states:
The additional time will allow for the making of regulations necessary for the effective
implementation of the Bill and allow for any delays that may occur as a result of the election.
Regulations are required under clauses 11, 20 and 21 to prescribe criteria for eligibility for
listing taxa, communities of flora or fauna and potentially threatening processes and matters
to be considered in respect of the issuing of a licence or permit under section 48 or 53 or the
making of an authorisation under new section 48A or 53A.
4
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The Committee is satisfied that the possible delayed commencement of the Bill is reasonable and
justified in the circumstances.
Possible strict or absolute liability offence
New section 32 (clause 20) would make it an offence for a person to contravene a habitat conservation
order, subject to a penalty of 240 penalty units or imprisonment for 2 years or both in the case of a
natural person, or 1200 penalty units in the case of a body corporate.
While it is not beyond doubt, new section 32 may be characterised by a court as a strict liability
offence.2 Notably, while the Explanatory Memorandum states that a number of other offences in the
Bill would operate as strict liability offences,3 it does not state whether or not section 32 would also
operate on this basis.
Paragraph A (iv) of the Committee’s Practice Note, states that it is a matter of concern to the
Committee where a Bill provides insufficient or unhelpful explanatory material in respect to the
creation of a strict or absolute liability offence.
Given the uncertainty regarding the construction of section 32, the Committee will write to the
Minister to request clarification.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Flora and Fauna Guarantee Amendment Bill 2018 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.

Recommendation



2

3

Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

An offence is one of strict liability if there is no requirement to prove that the accused actually intended to do the act
for which they have been charged but the defence of ‘honest and reasonable mistake of fact’ is available. An offence is
one of absolute liability if there is no requirement to prove that the accused actually intended to do the act for which
they have been charged and the defence of ‘honest and reasonable mistake of fact’ is unavailable.
See sections 47, 47B and 52.
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Local Government Bill 2018
Bill Information
Minister
Portfolio

Hon Marlene Kairouz MP
Local Government

Introduction Date
Second Reading Date

23 May 2018
24 May 2018

Bill Summary
The Bill would repeal and re‐enact, with amendments, the Local Government Act 1989 (except
provisions dealing with sewers and drains, drainage and transport).
The Bill would also repeal the City of Greater Geelong Act 1993, amend the City of Melbourne Act 2001
to give effect to changes arising from a review of the Local Government Act 1989 and amend the
Victorian Grants Commission Act 1976.
The coverage of the Bill includes:


the structure and constitution of a Council, the election of Councillors and the appointment
of a Council administration



the role of a Council and the principles and other matters that describe the manner in which
a Council must perform that role



integrated strategic planning and financial management



the declaration of municipal rates, service charges and special purpose charges



the standards of conduct expected of Councillors and Council officials to support required
standards of integrity and oversight and enforcement mechanisms to give effect to these
standards.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that certain provisions would come into operation on 1 January 2020,
which is more than 12 months from the date of the Bill’s introduction. The Explanatory Memorandum
states:
These clauses introduce the new rating and strategic planning requirements and the new roles
and responsibilities of Councillors, Mayors and Deputy Mayors. This will ensure that the
provisions relating specifically to Councillors will apply from the new Council term following
the general election of all Councils in 2020.

6
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The Committee is satisfied that the delayed commencement of the above clauses is reasonable and
justified in the circumstances.
Clause 2 of the Bill also provides that certain other provisions will come into operation on: 1 July 2019;
and on a date to be proclaimed with a default commencement of 1 January 2020, which in both cases
is more than 12 months from the date of the Bill’s introduction. The Explanatory Memorandum states
that these clauses relate to: new governance processes, financial management requirements and
council integrity processes; and long service leave entitlements of Council staff, respectively. However,
the Committee notes that there is no explanation for the possible delayed commencement of these
clauses in the Explanatory Memorandum or Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to her
attention and to request further information as to the reasons for the possible delayed
commencement date.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Equality – Equal protection from discrimination – Exemption for religious purpose land
Summary: Clauses 101 and 102 provide an exemption from rates for land vested in or held in trust for
a religious body that is used for certain purposes. The Committee will write to the Minister seeking
further information as to whether or not the provision of this exemption is a reasonable limit on the
right to equality.
Relevant provisions
Clause 102(1) provides that a Council may declare municipal rates on rateable land. Clause 101(1)(d)
of the Bill excludes “religious purpose land” from the definition of “rateable” land. Religious purpose
land is defined within clause 101:
religious purpose land means land which is vested in, or held in trust for, a religious body and
is used exclusively for the purposes of—
(a) a residence of a practising minister of religion; or
(b) the education and training of persons to be ministers of religion.

7
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Charter analysis
Section 8(3) of the Charter contains the right to equal protection of the law without discrimination.
Discrimination is defined by reference to Part 2 of the Equal Opportunity Act 2010, which prohibits
discrimination on the basis of an attribute listed in s 6 of that Act. One such attribute is “religious belief
or activity”, which is defined in that Act as including “not holding a religious belief or view”.
Clause 101 excludes religious purpose land from the definition of rateable land so that owners of such
land are treated favourably by not having to pay rates on that land. The definition of “religious purpose
land” only covers land that is vested in or held in trust for a religious body. This may discriminate, either
directly or indirectly, against people who own land for the same purposes but who do not hold religious
beliefs and therefore either cannot be religious bodies, or are not otherwise able to satisfy the
precondition of religious belief necessary to constitute a religious body.
Committee comment
The Committee notes that the Statement of Compatibility does not discuss clause 101 so it is not clear
whether the right to equality is limited by this exemption or whether any limit on that right is a
reasonable one.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not the
provision of the rates exemption in clause 101 limits the right to equality and, if so, whether that
limit is compatible with the Charter’s right to equality.

Privacy – Protection of home – Sale or compulsory acquisition of land on which home is located
Summary: Clauses 129 and 150 respectively empower the Council to sell or compulsorily acquire land
on which a person’s home is built. These powers may allow Council to limit a person’s privacy rights to
the extent that this includes a right to protection of one’s home. The Committee will write to the
Minister seeking further information as to whether or not these powers impose unreasonable limits on
the right to protection of one’s home.
Relevant provisions
Clause 129(1) provides for the sale of property to recover various monies owed to Council:
129 Council may sell property to recover unpaid municipal rates, service charges or special
purpose charges
(1) If—
(a) any amount due to a Council for, or in respect of, municipal rates, service
charges or special purpose charges (including enforcement costs and interest)
in respect of any rateable land is more than 3 years overdue; and
(b) no current arrangement exists for the payment of the amount to the Council, or
a current arrangement for the payment of the amount is not being complied
with; and
(c) the Council has a court order requiring the payment of the amount (or part of
the amount)—
the Council may sell the property, or cause the property to be transferred to itself, for an
amount equal to or more than the estimated value of the property as set out in a written
8
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valuation of the property by a valuer that was made not more than 6 months before the
date of the sale or transfer.
Clause 150(1) provides for the compulsory acquisition of land by Council in accordance with the Land
Acquisition and Compensation Act 1986:
150 Acquisition and compensation
(1) A Council may purchase or compulsorily acquire any land which is or may be required
by the Council for or in connection with, or as incidental to, the performance of its
functions or the exercise of its powers.
Charter analysis
Section 13(a) of the Charter contains the right not to have one’s home unlawfully or arbitrarily
interfered with. The forced sale or compulsory acquisition of land by a Council (where that land has a
residential property on it) may involve an interference with that right, in the same way that the right
has been considered relevant to the confiscation and sale of a property containing a family home under
civil forfeiture provisions.4
The concept of “home” under s 13(a) has been interpreted broadly,5 and will clearly encompass a
residence that a person owns and lives in. The concept of “interference” with home under s 13(a) has
been approached in a similarly broad and pragmatic manner.6
Committee comment
The Committee notes that the Statement of Compatibility does not discuss the impact of clauses 129
and 150 on the right to non‐interference with one’s home in s 13(a) of the Charter. It is not clear
whether the likely impact on that right is justifiable under s 7(2) of the Charter. In particular, there may
be less restrictive means of achieving the purposes of those sections, in light of the fact that the sale
of one’s home is a significant limit on that right.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not the
impact of new sections 129 and 150 on the protection of one’s home in s 13(a) of the Charter is a
reasonable limit on that right or whether there are any less restrictive means of achieving the
purposes of those sections.

Freedom of expression – Commission of Inquiry documents – Exclusion of application of the FOI Act
Summary: Clause 257 provides that the Freedom of Information Act 1982 (FOI Act) does not apply to
Commission of Inquiry documents. This may limit the right to seek, receive and impart information in

4
5

6

DPP v Ali (No 2) [2010] VSC 503, [28].
Director of Housing v Sudi [2010] VCAT 328 at [32].
“[T]he question of what amounts to an ‘interference’ with the rights in s 13(a) is approached in a ‘simple and
untechnical’ manner… Evicting or seeking to evict someone living in social housing is interfering with the human rights
relating to their home. … Other decisions which deprive a person of, or impair their capacity to live in, their home also
constitute an interference, such as denying them planning permission and undertaking enforcement measures, and
withdrawing a permission already held, rendering people homeless.” Director of Housing v Sudi [2010] VCAT 328 at
[34].
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s 15 of the Charter, which is facilitated by the FOI Act. The Committee will write to the Minister seeking
further information as to whether or not this is a reasonable limit on freedom of expression.
Relevant provision
Division 5 of Part 8 of the Bill allows for the appointment of a Commission of Inquiry by the Minister
to conduct an inquiry into the affairs of one or more Councils.
Clause 257(1) of the Bill states:
(1) The Freedom of Information Act 1982 does not apply to—
(a) a document that is in the possession of a Commission of Inquiry; or
(b) a document of a Commission of Inquiry that is in the possession of an agency at any
time during which the Commission of Inquiry is in existence.
Charter analysis
Section 15(2) of the Charter contains the freedom to seek, receive and impart information of all kinds,
which is facilitated by Victoria’s the FOI Act. The right has been held to include a positive right to access
information held by the government.7 This right is likely to be limited by provisions such as the
proposed s 257(1), which limit the application of the FOI Act.
Committee comment
The Committee notes that the Statement of Compatibility does not discuss the impact of clause 257(1)
on the freedom to seek, receive and impart information under s 15(2) of the Charter. It is not clear
whether the likely impact on that right is justifiable under s 7(2) of the Charter, in particular whether
there are less restrictive means of achieving the purposes of that limit.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not the
impact of new section 257 on freedom of expression is a reasonable limit on that right or whether
there are any less restrictive means of achieving the purpose of that section.

The right to take part in public life – Enrolment to vote – Only two occupiers per property can be
enrolled to vote
Summary: Clause 273 limits the number of occupiers of rateable land that can be enrolled to vote. This
will prevent some occupiers from being allowed to vote in municipal elections. This may limit the rights
in s 18 of the Charter. The Committee will write to the Minister seeking further information as to
whether or not this is a reasonable limit on the right to take part in public life.
Relevant provision
Clause 273 of the Bill provides that up to two occupiers of rateable property liable to pay the rates,
may apply to be enrolled to vote as ratepayers in place of the owners:
273 Occupier ratepayers may apply to be enrolled
(1) A person who as at the close of the roll—

7

10

XYZ v Victoria Police [2010] VCAT 255.
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(a) is not a person referred to in section 270, 271 or 272; and
(b) is not less than 18 years of age or is less than 18 years of age but will attain the age
of 18 years on or before the election day; and
(c) is the occupier of any rateable property in the municipal district, whether solely or
jointly with any other person or persons and is liable to pay the rates in respect of
that rateable property—
is entitled as a ratepayer to apply to be enrolled on the voters' roll in respect of the ward
in which that rateable property is located.
(2) For the purposes of subsection (1), only 2 joint occupiers can be enrolled in respect of
each rateable property.
Charter analysis
Section 18 of the Charter provides:
18 Taking part in public life
(1) Every person in Victoria has the right, and is to have the opportunity, without
discrimination, to participate in the conduct of public affairs, directly or through freely
chosen representatives.
(2) Every eligible person has the right, and is to have the opportunity, without
discrimination —
(a) to vote and be elected at periodic State and municipal elections that guarantee the
free expression of the will of the electors; and
(b) to have access, on general terms of equality, to the Victorian public service and public
office.
Notably, the rights in s 18(2) apply only to “eligible persons”, whereas the right in s 18(1) applies to “all
persons in Victoria”. The Charter does not define who is an eligible person and this phrase has not yet
been considered by a Victorian court. In their Annotated Guide to the Charter, Pound and Evans discuss
whether the phrase “eligible person” is capable of having an autonomous meaning, or merely
incorporates Victorian laws regarding eligibility that would otherwise apply from time to time (of which
the Bill will become one).8 This question is not settled. In any event, the right to participate in the
conduct of public affairs in s 18(1) applies to all persons in Victoria, and could itself be limited if a
person is not able to participate “through freely chosen representatives” by being allowed to vote.
Further, there has not been any consideration of significance of the phrase “without discrimination”
in s 18 and whether only limits on the right to participate in public life, or the right to vote, that involve
discrimination as defined in the Equal Opportunity Act 2010 will be considered limits on the right.
In the related context of the right to vote under the Australian Constitution the High Court has
emphasised the need for a rational connection between measures limiting the entitlement to vote
with a “legitimate government aim”. A majority of the High Court in Rowe v Electoral Commissioner
held that legislation which prevented a voter from enrolling after the writs for the election had been
issued, was invalid (not on the basis of the Charter but on the basis of constitutional guarantees).9

8

9

Pound and Evans, An Annotated Guide to the Victorian Charter of Human Rights and Responsibilities (Pyrmont, 2008),
137.
Rowe v Electoral Commissioner (2010) 243 CLR 1.
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Committee comment
The Committee notes that the Statement of Compatibility does not discuss the impact of clause 273
on the rights in s 18 of the Charter. It is not clear whether the likely impact on that right is justifiable
under s 7(2) of the Charter, in particular it is unclear what the “legitimate government aims” of that
clause are and whether those aims are sufficiently important to warrant limitation of the right under s
7(2) of the Charter. There is no reason given why there needs to be a limit to the number of people
who are entitled to vote as occupier ratepayers in municipal elections.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not the
impact of new section 273 on the right to participate in public life is a reasonable limit on that right
and in particular what the purposes of that section are.

Liberty – Imprisonment on the basis of arbitrary law – Uncertainty of meaning of law creating
imprisonment offence
Summary: Clause 330 creates an offence punishable by imprisonment for interfering with another
person’s “political right or duty”. It is unclear what is meant by a “political right or duty”. Section 21(2)
of the Charter prohibits any deprivation of liberty that is arbitrary. The Committee will write to the
Minister seeking further information as to whether or not clause 330 exposes a person to the arbitrary
deprivation of their liberty on the basis that it is not possible to predict what behaviour is prohibited by
the offence.
Relevant provision
Clause 330 of the Bill provides for what is termed “interference with political liberty”:
330 Interference with political liberty
(1) A person must not hinder or interfere with the free exercise or performance by any
other person of any political right or duty that is relevant to an election under this
Act.
(2) A person who contravenes subsection (1) is guilty of an indictable offence.
Penalty: 600 penalty units or imprisonment for 5 years.
(3) …
Charter analysis
Section 21 of the Charter provides:
21 Right to liberty and security of person
(1) Every person has the right to liberty and security.
(2) A person must not be subjected to arbitrary arrest or detention.
(3) …
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Deprivations of liberty that are “arbitrary” will limit the right in s 21(2) of the Charter. The concept of
arbitrariness in international human rights law involves considerations of proportionality and
predictability.10 In PJB v Melbourne Health, Justice Bell found that arbitrariness:11
…extends to interferences which, in the particular circumstances applying to the individual,
are capricious, unpredictable or unjust and also to interferences which, in those
circumstances, are unreasonable in the sense of not being proportionate to a legitimate aim
sought. (emphasis added)
There is no right to “political liberty” (as referred to in the title of clause 330) in the Charter, nor is a
right in those terms included in relevant international instruments such as the International Covenant
of Civil and Political Rights (ICCPR). Article 25 of the ICCPR includes a political right in similar terms to
s 18 of the Charter (to participation in public affairs and the right to vote) but it is possible that the
concept of “political liberty” is broader than this and is in fact an amalgam of various political rights.
The Explanatory Memorandum does not provide any indication of the phrase’s meaning, nor is it
defined in the Bill.
The phrase “political right or duty” is used in section 327 of the Commonwealth Electoral Act 1918
(Cth). There has been very little judicial consideration of that section. In Re Cusack a single justice of
the High Court did not consider the contents or scope of the right or duty but did consider the nature
of the behaviour addressed by the section:12
[The section] is concerned with intimidatory or other practices which tend to overbear the
freedom of will of the person exercising the right or duty.
In Hudson v Entsch [2005] FCA 460 a single justice of the Federal Court considered whether certain
behaviour interfered with a relevant right or duty but did not attempt to define the phrase. Justice
Dowsett found that the right to vote and the right to stand for election were “political rights” but did
not determine whether the phrase captured more than that.13 Importantly, his Honour noted the
uncertainty of what was captured by the phrase:14
It may be incorrect to describe the curtailment of a legislative or executive power as a “right”
vested in an individual citizen, but it is not clear to me that the expression necessarily describes
only a legally enforceable right.
In the subsequent costs decision, Dowsett J noted that:15
The second respondent demonstrated a significant interest in having light thrown upon the
relevant provisions of the legislation, which provisions pose some difficulties of construction.
I do not pretend to have solved those problems.
Clause 330 exposes a person to 5 years imprisonment if they “hinder or interfere with the free exercise
of a person’s political right or duty”. Given that the phrase “political right or duty” has no commonly
understood meaning (and may extend so far as to include “rights” that are not legally enforceable
rights), it cannot be predicted with any certainly what behaviour clause 330 will criminalise. The clause
therefore unpredictably exposes a person to deprivation of their liberty in a manner likely to be
10

11
12
13
14
15

Although it is not settled whether the “human rights definition” or the “dictionary definition” of arbitrariness applies in
the Charter, the prevailing view appears to be that the “human rights definition” applies, consistent with PJB v
Melbourne Health (Patrick’s Case) [2011] VSC 327, [85]; DPP v Kaba [2014] VSC 52, [154]; ZZ v Secretary, Department of
Justice [2013] VSC 267, [85] and contrary to WBM v Chief Commissioner of Police (2010) 27 VR 469; [2010] VSC 219 [51],
[56].
PJB v Melbourne Health (2011) 39 VR 373; [2011] VSC 327 [82]‐[85] (Bell J).
Re Cusack (1985) 66 ALR 93, 95 (Wilson J).
Hudson v Entsch [2005] FCA 460, [49] (Dowsett J).
Hudson v Entsch [2005] FCA 460, [48] (Dowsett J).
Hudson v Entsch [2005] FCA 557, [5] (Dowsett J).
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considered arbitrary, particularly given the length of that potential imprisonment is 5 years (noting
that the Commonwealth equivalent exposes a person to 6 months imprisonment).
Committee comment
The Committee notes that the Statement of Compatibility does not discuss clause 330. It is not clear
whether the likely impact on the liberty right is justifiable under s 7(2) of the Charter, and in particular
why it is not possible to set out what a “political right or duty” is or otherwise to provide greater
predictability as to the coverage of that offence provision.
Relevant comparisons
Some electoral acts in other Australian jurisdictions contain similarly worded offence provisions. This
is the Commonwealth Electoral Act 1918 (Cth) provision:
327 Interference with political liberty etc.
(1) A person shall not hinder or interfere with the free exercise or performance, by any
other person, of any political right or duty that is relevant to an election under this
Act.
Penalty: Imprisonment for 6 months or 10 penalty units, or both.
As discussed above, the precise meaning of the phrase in question has not been resolved.
Conclusion
The Committee will write to the Minister seeking further information as to the meaning of the
phrase ‘political right or duty’ in clause 330 and whether this clause exposes a person to the arbitrary
deprivation of their liberty on the basis that it is not possible to predict what behaviour is prohibited
by the offence, which is punishable by up to 5 years imprisonment.

Freedom of expression – Powers of election official – Removal of person who causes a disturbance
at any election
Summary: Clause 331 empowers election officials to remove any person who “causes a disturbance at
any election”. This clause may limit the ability of voters to undertake political protest at any election,
in that they may be removed for doing so. The Committee will write to the Minister seeking further
information as to whether or not clause 331 limits political protest and therefore the right to freedom
of expression in s 15 of the Charter.
Relevant provision
Clause 331 of the Bill provides:
331 Powers of election manager or election official
(1) Any election manager or election official has the power and authority—
(a) to maintain order and keep the peace at any venue used for an election; and
(b) to cause to be removed any person who—
…
(v) causes a disturbance at any election.
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(2) Police officers must aid and assist an election manager or election official in the
exercise of the powers conferred by this section.
Charter analysis
Section 15 of the Charter provides the right to freedom of expression, which includes the freedom “to
seek, receive and impart information and ideas of all kinds”. The right does not merely protect benign
or popular expression, it protects unpopular and popular protest and even offensive, disturbing or
shocking information or ideas.16
Clause 331 allows a person to be “removed” by an election manager (with the assistance of the police)
if they “cause a disturbance”. This broad phrase is likely to allow removal of people for acts of protest.
The Committee notes that the Statement of Compatibility does not discuss clause 331, although there
is the following discussion of the impact of Part 9, Division 9 (in which clause 331 is contained) on the
right to freedom of expression:
Part 9 of the Bill impacts on the right to freedom of expression by prohibiting the distribution
of certain information related to council elections. Part 9, Division 9 of the Bill contains offence
provisions which include restrictions on publishing misleading information, a requirement to
have electoral materials authorised by a named person and a requirement to make and lodge
electoral campaign donation returns. These impacts are reasonable and necessary to promote
the right to participate in public life by preventing the distribution of false or misleading
information that could unduly influence elections, to ensure that voters have relevant
information to inform their decisions and to maintain the transparency and integrity of council
decision making.
Committee comment
The Statement of Compatibility does not specifically consider the potential impact of clause 331 on the
aspect of freedom of expression that protects political protest. It is not clear whether the likely impact
on the right to protest is considered justifiable under s 7(2) of the Charter.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
331 is a reasonable limit on the right to freedom of expression, in particular the right to protest, and
whether any such limit is considered justifiable under s 7(2) of the Charter.

The right to take part in public life – Failure to pay surcharge – Disqualification from being a
Councillor
Summary: Clause 350 limits the right to participate in public life by disqualifying Councillors who do not
pay a “surcharge” within 3 months. The Committee will write to the Minister seeking further
information as to whether or not this is a reasonable limit on the right to take part in public life.
Relevant provision
Clause 350 of the Bill provides that if a Councillor does not pay a surcharge within 3 months of it being
imposed, or confirmed on review, then they cease to be qualified to be a Councillor:

16

Sunday Times v United Kingdom (No 2) [1992] 14 EHRR 123.
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350 Payment of the surcharge
(1) A surcharge is a debt due and payable to the Council by the Councillor on whom it is
imposed.
(2) The Council is entitled to deduct any amount towards the discharge of the amount
of the surcharge from any allowances or other benefit payable to the Councillor on
whom the surcharge is imposed.
(3) If a Councillor on whom a surcharge is imposed does not pay the surcharge within 3
months of it being imposed or confirmed on a review, the Councillor ceases to be
qualified to be or to become a Councillor until the surcharge is paid.
Charter analysis
Section 18 of the Charter provides that every person has the right to participate in the conduct of
public affairs and to be elected at municipal elections that guarantee the free expression of the will of
the electors. Removing a person from office who has been elected as an “expression of the will of the
electors” for their failure to pay a surcharge is a very significant measure that requires weighty
justification, particularly given the impact of this disqualification on others’ choice of representative.
Further, the impact is indiscriminate in that there is no limit on how large or how small the surcharge
needs to be in order for it to result in loss of office and there is no discussion of why less restrictive
means such as those provided for in clause 350(2) are not considered sufficient.
Committee comment
The Committee notes that the Statement of Compatibility does not discuss the impact of clause 350
on the rights in s 18 of the Charter. It is not clear whether the likely impact on that right is justifiable
under s 7(2) of the Charter, in particular it is not clear whether there are less restrictive means
reasonably available for recovering the debt resulting from the surcharge.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
350 is a reasonable limit on the right to participate in public life and in particular whether there are
less restrictive means to achieve the purpose of the clause.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Report on Subordinate Legislationi
SR No. 3 – Corrections Amendment (Remotely Piloted Aircraft and
Helicopter Ban) Regulations 2018
SR No. 4 – Serious Sex Offenders (Detention and Supervision)
Amendment (Remotely Piloted Aircraft and Helicopter Ban)
Regulations 2018
SR No. 5 – Children, Youth and Families Amendment (Remotely
Piloted Aircraft and Helicopter Ban) Regulations 2018
The Committee wrote to the Attorney‐General in relation to the above regulations.
The Committee thanks the Attorney‐General for the attached response.

i

The Committee reports on this regulation pursuant to section 17(fa) of the Parliamentary Committees Act 2003 and
section 21(1)(ha) of the Subordinate Legislation Act 1994.
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Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses on the Bills listed below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

Advancing the Treaty Process with Aboriginal Victorians Bill 2018
Electoral Legislation Amendment Bill 2018
Justice Legislation Amendment (Terrorism) Bill 2018
Long Service Benefits Portability Bill 2018
National Redress Scheme for Institutional Child Sexual Abuse
(Commonwealth Powers) Bill 2018
Serious Offenders Bill 2018
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Appendix 2
Index of Bills in 2018
Alert Digest Nos.
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
5, 8
Audit Amendment Bill 2017
1, 2, 3
Bail Amendment (Stage Two) Bill 2017
1, 2
Charities Amendment (Charitable Purpose) Bill 2018
4
Children Legislation Amendment (Information Sharing) Bill 2017
1, 2
Crimes Amendment (Unlicensed Drivers) Bill 2018
8
Education Legislation Amendment (Victorian Institute of Teaching, TAFE and Other Matters)
Bill 2018
5
Emergency Management Legislation Amendment Bill 2018
3
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
2, 3
Electoral Legislation Amendment Bill 2018
7, 8
Engineers Registration Bill 2018
4, 5
Flora and Fauna Guarantee Amendment Bill 2018
8
Guardianship and Administration Bill 2018
4, 5
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
2, 3
Justice Legislation Amendment (Access to Justice) Bill 2018
5, 7
Justice Legislation Amendment (Terrorism) Bill 2018
7, 8
Justice Legislation Amendment (Victims) Bill 2017
1
Labour Hire Licensing Bill 2017
1, 2
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
4, 5
Liquor and Gambling Legislation Amendment Bill 2018
5
Local Government Bill 2018
8
Long Service Benefits Portability Bill 2018
5, 8
Marine and Coastal Bill 2017
1, 2
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 7, 8
Parks Victoria Bill 2018
3, 4
Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017
1
Primary Industries Legislation Amendment Bill 2017
1
Serious Offenders Bill 2018
7, 8
State Taxation Acts Amendment Bill 2018
7
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Audit Amendment Bill 2017
Crimes Amendment (Unlicensed Drivers) Bill 2018
Electoral Legislation Amendment Bill 2018
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Flora and Fauna Guarantee Amendment Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Marine and Coastal Bill 2017
(vi)

1, 2
8
7, 8
2, 3
4, 5
8
4, 5
2, 3
1, 2

inappropriately delegates legislative power

Audit Amendment Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Guardianship and Administration Bill 2018
Justice Legislation Amendment (Access to Justice) Bill 2018
Labour Hire Licensing Bill 2017
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Local Government Bill 2018
Long Service Benefits Portability Bill 2018
Parks Victoria Bill 2018

1, 2
4
4, 5
5, 7
1, 2
4
8
5, 8
3, 4

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
Audit Amendment Bill 2017
Bail Amendment (Stage Two) Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Children Legislation Amendment (Information Sharing) Bill 2017
Crimes Amendment (Unlicensed Drivers) Bill 2018
Electoral Legislation Amendment Bill 2018
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Guardianship and Administration Bill 2018

5, 8
1, 2, 3
1, 2
4
1, 2
8
7, 8
2, 3
4, 5
4, 5
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Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Justice Legislation Amendment (Terrorism) Bill 2018
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Local Government Bill 2018
Long Service Benefits Portability Bill 2018
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018
Serious Offenders Bill 2018
State Taxation Acts Amendment Bill 2018

2, 3
7, 8
4
8
5, 8
7, 8
7, 8
7

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Long Service Benefits Portability Bill 2018

56

5, 8

Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Primary Industries Legislation
Amendment Bill 2017

Agriculture

12.12.17
20.12.17

18 of 2017
1 of 2018

Audit Amendment Bill 2017

Special Minister for State

06.02.18
19.02.18

1 of 2018
2 of 2018

Attorney‐General

20.02.18
02.03.18

2 of 2018
3 of 2018

Bail Amendment (Stage Two) Bill
2017

Attorney‐General

06.02.18
19.02.18

1 of 2018
2 of 2018

Children Legislation Amendment
(Information Sharing) Bill 2017

Family and Children

06.02.18
14.02.18

1 of 2018
2 of 2018

Labour Hire Licensing Bill 2017

Industrial Relations

06.02.18
14.02.18

1 of 2018
2 of 2018

Marine and Coastal Bill 2017

Energy, Environment and Climate
Change

06.02.18
15.02.18

1 of 2018
2 of 2018

Electricity Safety Amendment
(Electrical Equipment Safety
Scheme) Bill 2018

Energy, Environment and Climate
Change

20.02.18
03.03.18

2 of 2018
3 of 2018

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight and
Independence) Bill 2018

Special Minister of State

20.02.18
05.03.18

2 of 2018
3 of 2018

Parks Victoria Bill 2018

Energy, Environment and Climate
Change

06.03.18
23.03.18

3 of 2018
4 of 2018

Charities Amendment (Charitable
Purpose) Bill 201818

Fiona Patten MP

27.03.18

4 of 2018

Engineers Registration Bill 2018

Treasurer

27.03.18
27.04.18

4 of 2018
5 of 2018

Guardianship and Administration
Bill 2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

Legal Identity of Defendants
(Organisational Child Abuse) Bill
2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

18

On 28 March 2018, the President of the Legislative Council ruled that the Bill infringed the provisions of
section 62 of the Constitution Act 1975 and ordered that the Bill be withdrawn.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Advancing the Treaty Process with
Aboriginal Victorians Bill 2018

Aboriginal Affairs

01.05.18
22.05.18

5 of 2018
8 of 2018

Justice Legislation Amendment
(Access to Justice) Bill 2018

Attorney‐General

01.05.18
21.05.18

5 of 2018
7 of 2018

Long Service Benefits Portability Bill
2018

Industrial Relations

01.05.18
21.05.18

5 of 2018
8 of 2018

Electoral Legislation Amendment
Bill 2018

Special Minister of State

22.05.18
01.06.18

7 of 2018
8 of 2018

Justice Legislation Amendment
(Terrorism) Bill 2018

Attorney‐General

22.05.18
01.06.18

7 of 2018
8 of 2018

National Redress Scheme for
Institutional Child Sexual Abuse
(Commonwealth Powers) Bill 2018

Attorney‐General

22.05.18
01.06.18

7 of 2018
8 of 2018

Serious Offenders Bill 2018

Corrections

22.05.18
04.06.18

7 of 2018
8 of 2018

State Taxation Acts Amendment
Bill 2018

Treasurer

22.05.18

7 of 2018

Crimes Amendment (Unlicensed
Drivers) Bill 2018

Dr Rachel Carling‐Jenkins MP

05.06.18

8 of 2018

Flora and Fauna Guarantee
Amendment Bill 2018

Energy, Environment and Climate
Change

05.06.18

8 of 2018

Local Government Bill 2018

Local Government

05.06.18

8 of 2018
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Appendix 5
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules were considered by the Regulation Review Subcommittee on 4 June
2018.
Statutory Rules Series 2018
SR No. 3 – Corrections Amendment (Remotely Piloted Aircraft and Helicopter Ban) Regulations 2018
SR No. 4 – Serious Sex Offenders (Detention and Supervision) Amendment (Remotely Piloted Aircraft
and Helicopter Ban) Regulations 2018
SR No. 5 – Children, Youth and Families Amendment (Remotely Piloted Aircraft and Helicopter Ban)
Regulations 2018
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