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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Non‐Emergency Patient Transport Amendment Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

16 March 2021
17 March 2021

Summary
The Bill amends the Non‐Emergency Patient Transport Act 2003 to:‐


provide for the licensing and regulation of first aid providers;



further provide for the licensing and regulation of non‐emergency patient transport to or from
medical services;



abolish the accreditation scheme for licence holders who operate stand‐by services; and



increase penalties for various offences and introduce new offences. Note the Second Reading
Speech:‐
The changes proposed are the result of a review of the Non‐Emergency Patient Transport Act
2003 (the Act), which had not been reviewed since it was established. Given the role of NEPT
during the COVID‐19 response in providing transport services this review is timely. The
changes strengthen compliance and enforcement for the NEPT sector and promote the safety
and quality of care for patients… It is proposed to introduce a power to approve accreditation
schemes and standards that must be followed by the sector to drive quality and safety
improvements to services and staff safety in the sector. It will enable the sectors to
continuously improve and keep up to date with modern clinical standards.

Part 1 – Part 2 – Secretary may decide whether or not to grant a non‐emergency patient transport
(NEPT) service licence
It inserts various new definitions of approved accreditation scheme, clinical governance arrangements,
management and staffing arrangements, first aid, life saving club, first aid service etc. [6] Penalties for
various offences including the failure to ensure the provision of a safe service are 60 penalty units in
the case of a natural person and 240 penalty units in the case of a body corporate. [8‐10] It updates
the matters about which the Secretary must be satisfied before granting an approval in principle to
operate a NEPT service licence. [11,15,18‐21] It inserts new Division 4 which provides for the
suspension and cancellation on notice of a NEPT service licence where there is serious risk to health or
safety. A decision is subject to review in VCAT. [22,25] A licence holder may be required to give
evidence of a required level of competence and training if the holder has transported fewer than 250
patients. [23] Note the Second Reading Speech:‐ ‘To enable service providers to have minimum
competencies, and to enable vehicle crews to maintain their skills, like other health services, non‐
emergency patient transport services will need to deliver a minimum number of services over twelve
months, otherwise patients will be put at risk. The number of 250 was arrived at following extensive
consultation with the sector.’
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Part 3 – Amendments relating to first aid services – Part 4 – Other amendments – VCAT review
It inserts new Part 2A into the Act to provide for the licensing and regulation of commercial first aid
services.1 (This includes exemptions for a volunteer first aid association, a life saving club and Life
Saving Victoria. Other persons may be exempted by Order of the Governor in Council published in the
Government Gazette.) [24] The Secretary may grant an approval in principal to a person to operate a
first aid service. [24] VCAT may review the Secretary’s decision. [25] It empowers an authorised officer
to require the production and inspection of any vehicles or documents of a licence holder for
compliance with the Act and regulations. [26] The word ‘paramedic’ must not be used in the title or
description of a service provider.2 [31] It amends existing regulation making powers so as to allow for
regulations to be made to prescribe standards and requirements for first aid services in addition to
non‐emergency patient transport services. [32] Part 5 contains transitional provisions. [33] Part 6
makes consequential amendments to other Acts. [34‐39]

Comments under the PCA
Rights and freedoms – Limited abrogation of the privilege against self‐incrimination (s. 17(a)(i), PCA)
Clause 27 amends section 49(3) of the Non‐Emergency Patient Transport Act 2003. Existing section
49(3) of that Act provides that information obtained from a person that the person is required to keep
by law is admissible in evidence against the person in criminal proceedings.3 The new application of
the subsection is extended from a non‐emergency patient transport service to include a first aid service
licence holder. Note the Statement of Compatibility:‐
Section 25(2)(k) of the Charter provides that a person charged with a criminal offence is entitled
not to be compelled to testify against themselves or to confess guilt. This right is at least as
broad as the common law privilege against self‐incrimination. It applies to protect a charged
person against the admission in subsequent criminal proceedings of incriminatory material
obtained under compulsion, regardless of whether the information was obtained prior to or
subsequent to the charge being laid.
The right in section 25(2)(k) of the Charter is relevant to section 49 of the Act, which is amended
by clause 244 of the Bill. Section 49 provides that a person is not excused from complying with
a requirement of an authorised officer under section 48 of the Act, that is, to produce a vehicle
for inspection or a document required to be kept by the licence holder under the Act, on the

1

2

3

4

2

See clause 6. Note the definition of first aid service means a service of offering or providing first aid in exchange for
payment. Note the Statement of Compatibility”‐‘The first aid sector is currently unregulated. Under this Bill, commercial
first aid providers will be subject to similar regulatory requirements to non‐emergency patient transport providers’
Note the Statement of Compatibility:‐ ‘Similarly, the Bill introduces new section 58 which makes it an offence for a
licence holder to use the term ‘paramedic’ or any related name, title or description as part of the title or description of
the service. This provision prevents persons who provide NEPT or first aid services from expressing themselves by using
the term ‘paramedic.’…the term ‘paramedic’ carries a particular, well‐established meaning. The new offence in section
58 seeks to distinguish paramedical services from NEPT or first aid services, so that members of the public know and
understand what services to expect from each distinct service provider. This prevents a situation where a person
requiring paramedical services engages a provider of NEPT or first aid services, which may lead to an unsatisfactory or
even life‐threatening outcome.’
Existing section 49(3) states:
(3) Despite subsection (2), any information obtained from a person under this Division that is contained in any
document—
(a) that the person is required to keep by any law; or
(b) that the operator of a non‐emergency patient transport service is required to keep by any law; or
(c) that the holder of a stand‐by service accreditation is required to keep by any law; or
(d) that was obtained without the direct assistance of the person—
is admissible in evidence against the person in criminal proceedings.
It appears clause 24 should read clause 27.
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ground that to do so may result in information being provided that might incriminate them.
This section is therefore a limited abrogation of the privilege against self‐incrimination.
Section 49(2) of the Act contains a direct use immunity, providing that any information
obtained from a person is not admissible in evidence against the person in criminal proceedings
other than relating to the falsity of information. Section 49(3) qualifies this to say that any
information obtained from a person that is contained in a document that the person is required
to keep by any law or that was obtained without the direct assistance of the person is
admissible in evidence against the person is criminal proceedings… However , while the
privilege against self‐incrimination generally covers the compulsion of documents or
statements which might incriminate a person, the application of the privilege to pre‐existing
documents, such as those a person is legally required to keep, is considerably weaker than that
accorded to oral testimony or documents that are required to be brought into existence in
response to the exercise of coercive information‐gathering powers. I note that some
jurisdictions have regarded an order to hand over existing documents as not constituting self‐
incrimination.
Further, I note that there is no express derivative use immunity, which means that information
from a person may also be used to uncover further evidence that incriminates them and which
may be used in later criminal or civil penalty proceedings. This is because the statutory purpose
underlying the limit to the right is to facilitate compliance with the legislative regime by
assisting authorised officers to access information and documents that may be difficult or
impossible to ascertain or obtain by alternative evidentiary means, particularly having regard
to the difficulties faced when persons refuse to cooperate. Taking into account the protective
purpose of the Act, there is significant public interest in ensuring that licence holders are
operating in compliance with the Act. I am satisfied that any limitation on the rights in section
25(2)(k) that is occasioned by the limited abrogation of the privilege in respect of documents
that the person is legally required to keep is directly related to its purpose.
Importantly, section 48 only empowers authorised officers to seek production of vehicles or
documents that are required to be kept under the Act or Regulations, and does not extend to
compelling a person to answer questions or to explain or account for the information contained
in those documents.
The Committee is of the view that the provisions are justified.

Charter Issues
Equality – Privacy – Fit and proper person – Spent convictions
Summary: The effect of new section 60(1)(d) may be to permit the Secretary to take account of some
spent convictions when determining whether a person is a fit and proper person when making decisions
about licensing non‐emergency patient transport and first‐aid services. The Committee will write to the
Minister seeking further information.
Relevant provisions
The Committee notes that clause 31 inserts a new section 60, which provides in part:
(1) In determining whether or not a person is a fit and proper person for the purposes of this
Act, the Secretary may take into account all or any of the following matters—…
(d) whether or not the person is a person in relation to whom not more than 10 years
have expired since that person was found guilty of—
(i)

an indictable offence; or
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(ii)

an offence involving dishonesty, fraud or trafficking in drugs of dependence,
where the maximum penalty for the offence is more than 3 months
imprisonment…

There is no exception in new section 60 for a spent conviction under the Spent Convictions Act 2021.5
In its report on the Spent Convictions Bill 2020, the Committee remarked:6
[T]he effect of clauses 23(1) and 28 may be to permit requests for, disclosure of and
consideration of a person’s spent convictions where a statute requires or permits an entity to
consider that person’s character or fitness.
In her response to the Committee’s report, the Attorney‐General remarked:7
To the extent that clause 23(1) and clause 28 permit requests for, disclosure of and
consideration of spent convictions in determination of a person’s fitness and character, I am
satisfied that this is consistent with the intent of the Bill as a whole… Disclosure and by
extension, consideration of spent convictions to non‐exempt agencies (for a fitness and
character test) will only occur where provisions in other Acts specify that a criminal record is
necessary for consideration of that person’s fitness and character, consistent with existing
exemptions within the Bill.
The Committee observes that the effect of new section 60(1)(d) may be to permit the Secretary to
take account of some spent convictions when determining whether a person is a fit and proper
person when making decisions about licensing for non‐emergency patient transport and first‐aid
services.
Charter analysis
The Statement of Compatibility remarks:
[T]he provisions of the Bill do not require a particular decision to be made by the Secretary if
certain information is received, for example, upon receipt of the criminal history of a particular
person; rather, the provisions require the Secretary to review and weigh that information when
making a decision, having regard to other relevant factors, and come to a balanced decision.
In this way, I note that the provisions of the Bill do not constitute discrimination against
particular persons on the basis of their criminal history and, in any case, note that a person’s
criminal record is not a protected attribute for the purposes of discrimination under section 8(3)
of the Charter.
The Committee notes that, from no later than 1 December 2021, existing s. 28 of the Spent Convictions
Act 2021 will amend existing s. 6 of the Equal Opportunity Act 2010 to insert ‘a spent conviction’ as an
attribute for the purposes of the definition of discrimination in the Equal Opportunity Act 2010 and
Charter s. 8(3).8
The Committee observes that the Statement of Compatibility to the Spent Convictions Bill 2020
remarked:
By limiting the disclosure of a person’s spent convictions the Bill removes barriers to accessing
opportunities that are crucial for effective rehabilitation and reintegration with the community.
In doing so it significantly reduces the possibility of discrimination occurring on the basis of an
5

6
7
8

4

Clause 31 has a forced commencement of 30 September 2021. The Spent Convictions Act 2021 has a forced
commencement of 1 December 2021.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 11 of 2020, p. 9.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 3 of 2021, p. 20.
Spent Convictions Act 2021, s. 2(2).
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irrelevant spent conviction and provides more effective protection of the right to equality
before the law and effective protection from discrimination, whether on the basis of that record
or, indirectly, on the grounds of Aboriginality and/or disability….
A criminal record can have a significant and ongoing impact on a person’s reputation. It can
affect a person’s reputation socially within the community, as well as professionally. A criminal
record will considerably limit a person’s access to employment as most employers want to hire
people with unblemished backgrounds, to reduce risk and protect the integrity of their
business… These barriers exist regardless of the degree of seriousness of the offence or whether
it is relevant to an application or assessing a person’s character.
By enabling certain convictions to be spent and placing limits on their disclosure, the Bill allows
people to lawfully keep a conviction private. To the extent the Bill places limits on such
disclosure, the Bill strengthens the rights in section 13, thereby enabling a person to more
effectively reintegrate with the community.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not new
section 60(1)(d) permits the Secretary to take account of spent convictions when assessing whether
a person is fit and proper when making decisions about licensing non‐emergency patient transport
and first aid.
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Offshore Petroleum and Greenhouse Gas Storage (Cross‐
boundary Greenhouse Gas Titles and Other Matters)
Amendment Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Resources

Introduction Date
Second Reading Date

16 March 2021
17 March 2021

Summary
The Bill amends the Offshore Petroleum and Greenhouse Gas Storage Act 2010 (OPGGS Act) to support
the framework for the cross‐boundary greenhouse gas storage established under the Commonwealth
Offshore Petroleum and Greenhouse Gas Storage Act 2006. Note the Second Reading Speech:‐
This bill amends the Offshore Petroleum and Greenhouse Gas Storage Act 2010 to enable
storage of greenhouse gas in offshore geological storage formations that cross the
jurisdictional boundary of Victorian and Commonwealth waters. The primary purpose of the
Bill is to enable the Commonwealth Government‐led cross‐boundary title regime to operate,
providing for the regulation of greenhouse gas storage operations in offshore waters that cross
the Victorian and Commonwealth jurisdictional boundary… By enabling the storage of
greenhouse gases in formations that straddle Victorian and Commonwealth boundaries, the
Bill removes a legislative barrier to the CarbonNet project, the CarbonNet dependant Hydrogen
Energy Supply Chain project and other future commercial projects that may benefit from the
CarbonNet greenhouse gas storage solution…
CarbonNet is unable to progress to the next stage of project approvals because its preferred
offshore storage site straddles the Commonwealth and Victorian boundaries, and the Victorian
Act requires a storage formation to be contained wholly within a single assessment permit
area. The cross‐boundary title framework would resolve this issue… The project has identified
a preferred storage site, called Pelican, located off Gippsland’s Ninety Mile Beach. The site
extends across the Victorian and Commonwealth waters jurisdictional boundary.
Part 2 – Cross‐boundary greenhouse gas titles – Part 3 – Part 4 – Technical amendments
It inserts various definitions and makes technical amendments related to cross‐boundary titles.9 [4] It
requires consideration of significant adverse risk impact on greenhouse gas operations and of
petroleum exploration permits. [5,6,11,12] It inserts new Part 1.3A into the OPGGS Act which provides
for the Victorian Minister’s participation in the Cross‐boundary Authority established under the
Commonwealth Act. [10] It inserts new Division 2 of Part 3.2 into the OPGGS Act which provides for
9

6

See the Explanatory Memorandum:‐ ‘The cross‐boundary title regime will be primarily established under the
Commonwealth Act, and the Bill will amend the Victorian Act to allow this regime to operate. Decisions regarding the
granting, reviewing, and imposition of conditions on cross‐boundary titles will be made by a Cross‐Boundary Authority,
consisting of the Commonwealth and Victorian Ministers. The Bill will enable the Victorian Minister to make the
required decisions under the Commonwealth Act, supported by information‐sharing, delegation and administrative
provisions.
A cross‐boundary title could be a cross‐boundary greenhouse gas assessment permit (to explore for a greenhouse gas
storage formation), a cross‐boundary greenhouse gas holding lease (to retain rights to an identified greenhouse gas
formation) or a cross‐boundary greenhouse gas injection licence (to undertake injection activities).
As these titles will all be granted under the Commonwealth Act, the Victorian coastal waters that form part of the
relevant title will be taken to be Commonwealth waters for the duration of that title. Those areas will be managed
under the Commonwealth Act for the duration of the title, and will revert to regulation under the Victorian Act when
the title expires. The National Offshore Petroleum Safety and Environmental Management Authority (NOPSEMA) will
have regulatory responsibility for environmental management, safety and well integrity in the areas of Victorian coastal
waters that form part of a cross‐boundary title area for the duration of that title. The Bill will not affect the operation
of other Victorian legislation in relation to the area of a cross‐boundary title.’
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the granting of consolidated work‐bid greenhouse gas assessment permits. [25,26] Note that Part 9.1
of the OPGGS Act10 provides for reconsideration and review of decisions by VCAT. Activities carried on
under the OPGGS Act that do not relate to greenhouse gas activities can continue to be carried
on. [27]11 The Minister may share offshore information with each member of the Cross‐boundary
Authority. [33]
The Minister may refer matters to the expert advisory committee for the provision of advice if there is
a significant risk that a key petroleum operation will have a significant adverse impact on operations
under an existing or future cross‐boundary greenhouse gas title. [35] Royalties are not payable in
respect of petroleum that has been injected into a reservoir in the offshore area if that petroleum was
extracted or recovered outside the offshore area. Nor are they payable if a royalty has already been
paid.12 [36] Part 4 makes various technical amendments to terminology for consistency with the
Commonwealth Act. (This includes a definition of NOPSEMA.)13 It clarifies that the amendments do not
affect the operation of the Environment Effects Act 1978. [38] It clarifies that the Pipelines Act 2005
will apply to onshore to offshore pipelines for cross‐boundary greenhouse gas titles. [44]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

10

11

12

13

See sections 763 to 766 of OPGGS Act for review of Ministerial decisions. Note also the Statement of Compatibility:‐
‘Relevantly, the Act provides for reconsideration of decisions made by a delegate of the Minister, the provision of
reasons for decisions, and a right of review by the Victorian Civil and Administrative Tribunal, which is a competent,
independent and impartial tribunal. Similarly, under the Commonwealth Act, records of decisions are required to be
kept (section 76F) and decisions are capable of being judicially reviewed.’
Note the Second Reading Speech:‐ ‘The Bill makes the cross‐boundary title framework, developed between Victoria and
the Commonwealth over a number of years, operational by enabling Victoria’s participation in a new cross boundary
authority. The Authority can deem an area of Victorian waters to be regulated under the Commonwealth legislation for
the purposes of greenhouse gas title and storage operations (including the granting of greenhouse gas pipeline
licences). The area within the cross‐boundary title remains under Victorian jurisdiction for all other purposes and
Victorian environmental legislation such as the Environment Effects Act 1978 continues to apply… Existing protections
for managing risks and impacts between adjacent and overlapping petroleum and greenhouse gas titles and operations
will be maintained.’
Note section 692 of the OPGGS Act sets out when royalty for petroleum is not payable in certain cases. Section 693 sets
out the payment of royalty for petroleum. Division 4 (including sections 694, 695 and 696) sets out royalties for
greenhouse gas injection and storage.
See section 7 of the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth): NOPSEMA means National
Offshore Petroleum Safety and Environmental Management Authority.
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Transport Legislation Miscellaneous Amendments Bill 2021
Member
Portfolio

Hon Ben Carroll MP
Public Transport

Introduction Date
Second Reading Date

16 March 2021
17 March 2021

Summary
The Bill provides for various amendments to transport legislation to improve its operation. The Bill:‐


amends the Bus Safety Act 2009 to require all operators of bus services to be accredited;



makes miscellaneous amendments to the Commercial Passenger Vehicle Industry Act 2017 to
improve the operation of that Act;



amends the Road Management Act 2004 to make further provision for the compulsory
acquisition of land for the purposes of a pathway which is being developed as part of the
Alphington Link project;



makes miscellaneous amendments to the Road Safety Act 1986 to improve the operation of that
Act, including providing for the immediate disqualification of non‐Victorian licence or permit
holders and unlicensed drivers from obtaining a driver licence or learner permit for a specified
period after the commission of certain offences;



amends the Transport Integration Act 2010 to extend the circumstances in which the Treasurer
can execute a guarantee of a contract;



amends the Victoria Fisheries Authority Act 2016 to expand the Victorian Fisheries Authority’s
functions to include functions in relation to recreational boating;



amends the Transport Legislation Amendment Act 2020 to make further provision in relation to
Victorian Rail Tracks’ leasing powers;



make related miscellaneous and consequential amendments to other Acts within the transport
portfolio and other Acts.

Part 2 – Amendment of the Bus Safety Act 2009
Part 2 amends the Bus Safety Act 2009. It removes requirements regarding bus operator registration
and requires all bus operators to be accredited. [5] It replaces Part 4 of that Act with a new Part which
provides for updated requirements to bus operator accreditation, including revised minimum
standards for accreditations and conditions. There is a right of review of the Safety Director’s decision
to VCAT under Part 6.14 [5,8] It is an offence to operate a bus service without accreditation. The penalty
is 240 penalty units for a person and 1200 penalty units in the case of a body corporate. [5] An annual
accreditation fee must be paid. Division 5 of new Part 4 provides for matters that apply with respect
to bus services operated under corresponding laws in other Australian jurisdictions and other bus
operators that are accredited and registered under corresponding laws.
Division 6 of Part 4 provides for suspension, cancellation, other disciplinary actions and can hold an
inquiry where the Safety Director considers it is necessary to do so in the public interest. The
immediate suspension of a bus accreditation will only occur where the Safety Director considers the
suspension to be in the public interest.15 Division 7 of Part 4 provides that exemptions may be granted
14
15

8

See Bus Safety Act 2009, section 58.
See Statement of Compatibility:‐ ‘The immediate suspension of a bus accreditation will only occur where the Safety
Director considers the suspension to be in the public interest, and there are safeguards built into the legislation around
the exercise of this power. A suspension may only be in effect for: a specified period; until a specified event; if the
accredited bus operator has an accreditation or registration under a corresponding law that has been suspended or
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by the Safety Director. A right of review to VCAT is set out in Part 6.16 [8] It requires the Safety Director
to develop and maintain a monitoring, compliance and enforcement policy and publish it on the
internet. The policy must be reviewed every 3 years. [12] It updates and inserts regulation making
powers regarding hazardous area authorities. [11,13]
Part 3 – Amendment of Commercial Passenger Vehicle Industry Act 2017 – Part 4 – Amendment of
Road Management Act 2004
It makes various amendments to the Commercial Passenger Vehicle Industry Act 2017. It clarifies that
the time to table an approved copy of a code of practice is on or before the sixth sitting day after the
day on which the notice of approval is published in the Government Gazette. [17] It clarifies a reference
so that the regulator may refuse to issue driver accreditation where a person does not hold a Victorian
driver licence or a driver licence from another State or Territory.17 It clarifies there is a right of external
review to VCAT. [20] It provides that the regulator may disclose sensitive information to the Secretary
for the purposes of developing policy in accordance with the prescribed procedural and confidentiality
processes and requirements to protect sensitive information. [28]
Part 4 amends the Road Management Act 2004 to make provision for the compulsory acquisition of
land for the purposes of a pathway which is being developed as part of the Alphington Link
Project. [29,30] Note the Second Reading Speech:‐
The Alphington Link Project is an election commitment that will provide a much‐needed link to
the Darebin Yarra Trail, and provides access for more than 600 kilometres of off‐road trails and
a safer off‐road option to commute to the city and other centres. The most direct route for the
Alphington Link goes through a parcel of land owned by the Latrobe Golf Club. The land is
subject to the Cultural and Recreational Lands Act 1963 which provides that the land can be
acquired by agreement, or an Act that authorises compulsory acquisition for specified
purposes. The Bill authorises compulsorily acquisition of the land for the Alphington link project
by amendment to the Road Management Act 2004. The amount of land required to be
compulsorily acquired from the Latrobe Golf Course is approximately 600 metres squared in
total. It is in the form of a strip of land 4 metres by 150 metres in length.
Part 5 – Amendment of the Road Safety Act 1986
The Bill makes miscellaneous amendment to the Road Safety Act 1986 to improve the operation of
that Act. This includes providing for the immediate disqualification of non‐Victorian licence or permit

16

17

cancelled, until the interstate accreditation or registration is reinstated; or until a further determination is made by the
Safety Director (new section 45(3)). As previously outlined, the Safety Director may only take final action (including
cancelling the accreditation and, if reasonable cause exists, disqualifying the operator from re‐applying for
accreditation) if, following an inquiry under new section 46, the Safety Director is satisfied there is proper cause for
taking such action. Proper cause for taking disciplinary action includes contravention of the BSA or regulations, failure
to comply with a condition of accreditation, and improperly obtaining an accreditation (new section 46(2)). In
circumstances whether the Safety Director proposes to take final disciplinary action, the Safety Director must serve on
the accredited bus operator a notice that specifies the proposed action and the grounds for the action, and invites the
operator to make a written submission within 20 days as to why the proposed disciplinary action should not be taken
(new section 48(2)). In exercising powers under section 46, the Safety Director must act fairly and according to equity
and good conscience without regard to technicalities or legal forms (new section 47(1)(a)).’
Note the Explanatory memorandum:‐ ‘Clause 8 amends section 58 of the Bus Safety Act 2009, which provides for
applications to VCAT for the review of specified decisions made by the Safety Director …that following decisions of the
Safety Director under new Part 4 are subject to review by VCAT, on application— a decision to refuse accreditation to
an operator to operate a bus service, including refusal made by the Safety Director under section 25; and a decision to
refuse to give, or revoke, permission under section 36 to use drivers who hold probationary driver licences to drive
buses for an accredited bus service.’
Note the Explanatory memorandum:‐ ‘The power is currently limited to where a person does not hold a Victorian driver
licence, because the reference to ‘driver licence’ means a Victorian driver licence granted under Part 3 of the Road
Safety Act 1986, not an Australian driver licence.’
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holds and unlicensed drivers from obtaining a driver licence or learner permit for a specified period
after the commission of certain offences. It clarifies the operation of the offence of unlicensed driving
and the particular penalties which apply when a person has not held an applicable licence or permit
for not more than 6 months because the person had not renewed the licence or permit. [33] It is an
offence for a learner driver to drive a motor vehicle on a highway (other than a tractor or motor cycle)
if that person is not supervised appropriately. The penalty is a fine of 60 penalty units or imprisonment
for 6 months. (The offence is also now the subject to the vehicle impoundment scheme under Part 6A
of the Act.) [36,64] Note the Second Reading Speech:‐ ‘The Bill will also increase the maximum court
penalties for learner drivers driving whilst unsupervised from 20 to 60 penalty units and imprisonment
for not more than 6 months. The change reflects the serious risks posed by unsupervised learner drivers.
The Bill also increases the maximum court awarded penalty for unlicensed driving due to a failure to
renew a licence within 6 months of expiry from 10 to 20 penalty units.’ It clarifies that it is an offence
to breach an alcohol interlock condition so that it also applies to the breach of an interstate alcohol
interlock requirement committed in Victoria. [49] It clarifies that a person who holds any form of
interstate learner licence or learner permit is subject to a zero blood or breath alcohol requirements
whilst driving in Victoria. [51]
It inserts a new Part 6C into the Road Safety Act 1986 which provides for the immediate disqualification
of a person from obtaining a Victorian driver licence or a learner permit (and immediate
disqualification from driving in Victoria) if a person commits certain drug or alcohol related offences18,
speeding offences19, offences resulting in injury or death20 and other general provisions21 and the
person does not hold a Victorian driver licence.22 [64] In respect of the general provisions23 the person
must be given notice of the disqualification and a copy immediately sent to the Secretary of the
Department of Transport. Provision is made for a person who was disqualified under Division 2, 3 or 4
of Part 6C to appeal the decision to disqualify to the Magistrates’ Court. [64] It clarifies that parking
infringement penalties can be set out in Schedule 6 to the Road Safety (General) Regulations 2019. [65]
It amends Schedule 2 to the Road Safety Act 1986 so that there is a broad general power for the
purposes of remaking the Road Safety (Vehicles) Interim Regulations 2020. [69]
Part 6 – Amendment of Transport Integration Act 2010 – Part 7 – Amendment of the Victorian Fisheries
Authority Act 2016
It clarifies that the Treasurer has the power to execute guarantees in respect of contracts which were
recently transferred to the Head, Transport for Victoria by Transfer Order from Public Transport
Development Victoria or VicRoads. [70,71] Part 7 provides for amendments to the Victorian Fisheries
Authority Act 2016 to transfer responsibility for recreational boating to the Victorian Fisheries
Authority (the Authority) and improve the operation of that Act. [73,74] This includes ensuring the
Authority has the powers conferred on it under the Marine Safety Act 2010 and regulations made
under that Act. [75] The Secretary has the additional role of providing advice to the Minister in relation
to strategic policy relating to recreational boating, and coordinating the development of legislation in
that regard. [77] It sets out the circumstances in which a Minister may remove a director of the
Victorian Fisheries Authority Board from office. [79] It provides for the disclosure of information in the
18
19
20
21
22

23
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See new section 85Y as inserted by clause [64].
See new section 85ZE as inserted by clause [64].
See new section 85ZH as inserted by clause [64].
See new section 85ZJ as inserted by clause [64].
Note the Explanatory memorandum:‐ ‘New Part 6C largely mirrors Part 6B of the Road Safety Act but differs in that new
Part 6C provides for the immediate disqualification of a person from obtaining a Victorian driver licence or learner
permit… This can be contrasted with existing Part 6B which deals with the immediate suspension of a person’s Victorian
driver licence or learner permit after the person commits the same type of offences. The duration of an immediate
disqualification under Part 6C is the same as the period of immediate suspension imposed under Part 6B.’
See new section 85ZJ as inserted by clause [64]. Eg: Disqualification from obtaining a driver licence or learner permit
under Part 6C of the Act. Notice must be given to the person and a copy immediately sent to the Secretary of the
Department of Transport.
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course of a person’s duties who is or was a director, chief executive officer of the Authority in
authorised, specified circumstances. [81] The Authority’s annual report must be published on its
internet site within one month of its tabling in Parliament. [82] It inserts new section 45A and 45B to
provide for new offences with respect to assaulting, obstructing, hindering, abusing and insulting
authorised officers. The penalty for some offences is 60 penalty units. For other offences the penalty
is 120 penalty units or 12 months imprisonment or both. [85]
Part 8 – Related amendments to other Acts
Part 8 provides for related and miscellaneous amendments to other Acts. It inserts new item 3AB into
the Criminal Procedure Act 2009 to enable indictable offences under the Commercial Passenger Vehicle
Industry Act 2017 to be heard and determined summarily. [86] It corrects cross references and
grammatical errors in the Rail Management Act 1996. [90‐93] It updates definitions in Marine Safety
Act 2010. [89] It repeals redundant definitions in various Transport Acts. [97‐103]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Expression – Insults of authorised officers
Summary: The effect of clauses 85 and 88(1)(c) may be to impose or increase a penalty for insults of
fisheries officers. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 85 inserts a new section 45B into the Victorian Fisheries Authority
Act 2016:
45B Abusing or insulting authorised officers
A person must not abuse or insult an authorised officer in the exercise or performance of any
power, authority, function or duty under this Act or any other Act.
Penalty: 60 penalty units.
The Committee also notes that clause 88(1)(c), amending existing s. 111 of the Fisheries Act 1995,
increases the penalty for an existing offence that includes ‘abus[ing] or insult[ing] any authorised
officer or other person in the exercise or performance of any power, authority, function or duty under’
that Act from 20 penalty units to 60 penalty units (approximately $10,000.)
The Committee observes that the effect of clauses 85 and 88(1)(c) may be to impose or increase a
penalty for insults of fisheries officers.
Charter analysis
The Statement of Compatibility remarks:
Clause 85 of the Bill inserts new sections 45A and 45B into the Victorian Fisheries Authority Act
2016 (VFA Act)… These provisions may engage the right to freedom of expression by restricting
the kind of information that a person may impart. However, in my view, these provisions will
not limit the right as they are reasonably necessary for the protection of public order. The
provisions protect authorised officers from threatening, intimidating, abusing or insulting
11
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conduct which may otherwise interfere with the officer’s ability to carry out their job freely,
safely and effectively. It follows that new sections 45A and 45B of the VFA Act are compatible
with the right to freedom of expression under section 15 of the Charter.
The Statement of Compatibility does not address clause 88(1)(c).
Charter s. 15(3) provides:
Special duties and responsibilities are attached to the right of freedom of expression and the
right may be subject to lawful restrictions reasonably necessary—
(a) to respect the rights and reputation of other persons; or
(b) for the protection of national security, public order, public health or public morality.
The Committee notes that clauses 85 and 88(1)(c), in their application to insults may capture behaviour
that may not interfere with fisheries officers’ ability to carry out their job freely, safely and effectively.
For example, in 2004, a majority of the High Court held that public allegations of corruption can amount
to insulting language.24
Comparable provisions
The Committee notes that various Victorian Acts makes it an offence to use insulting words to any
person in a public place and in some public tribunals.25
The Committee also notes that:


eight current Victorian statutes make it an offence to insult authorised officers exercising
powers under the Catchment and Land Protection Act 1994; Dairy Act 2000; First Home Owner
Grant Act 2000; Food Act 1984; Gambling Regulation Act 2003; Prevention of Cruelty to Animals
Act 1986; Water Act 1989; and Wildlife Act 1975, with penalties ranging from 10 to 100 penalty
units.26



eight current Victorian statutes make it an offence to abuse authorised officers, but not an
offence to insult them, when exercising powers under the Forest Act 1958; Land Act 1958; Liquor
Control Reform Act 1998; Major Crimes (Investigative Powers) Act 2004; National Parks Act
1975; Road Safety Act 1986; and Sustainable Forests (Timber) Act 1994; or in relation to a police
gaol.27

24
25

26

27
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Coleman v Power [2004] HCA 39, 220 CLR 1, [16] (Gleeson CJ), [72] (McHugh J), [286] (Callinan J), [314] (Heydon J).
Summary Offences Act 1966, s. 17(c) (and see s. 8(i) & Sex Work Act 1994, s. 16.) See also Coroners Act 2008, s. 103;
Crimes (Mental Impairment and Unfitness to be Tried) Act 1997, s. 73; Major Transport Projects Facilitation Act 2009, s.
252; Planning and Environment Act 1987, s. 169; Mental Health Act 2014, s. 206; Racing Act 1958, s. 50ZK; Victims of
Crime Assistance Act 1996, s. 64; Victoria Police Act 2013, s. 162; Victorian Civil and Administrative Tribunal Act 1998,
s. 137.
Catchment and Land Protection Act 1994, s. 84(1)(a); Dairy Act 2000, s. 50(c); First Home Owner Grant Act 2000, s. 42;
Food Act 1984, s. 29(g); Gambling Regulation Act 2003, ss. 3.8.11 & 10.5.15(a); Prevention of Cruelty to Animals Act
1986, s. 24ZR(1) & 24ZS(1); Water Act 1989, s. 292; Wildlife Act 1975, s. 62(2). The newest current offence criminalising
insults of authorised officers was introduced a decade ago: Gambling Regulation Amendment (Licensing) Act 2011, s.
32, inserting a new section 3.8.11 into the Gambling Regulation Act 2003. See Scrutiny of Acts and Regulations
Committee, Alert Digest No. 11 of 2011, p. 10 (and see also Alert Digest No. 12 of 2011, pp. 13‐14.) But see also
Environment Protection Amendment Act 2018, s. 7, which will introduce an offence (60 penalty units) of using insulting
language to an authorised officer administering the Environment Protection Act 2017.
Forests Act 1958, s. 96B; Land Act 1958, s. 31(3); Liquor Control Reform Act 1998, s. 130E(a); Major Crimes (Investigative
Powers) Act 2004, s. 64(1); National Parks Act 1975, s. 45(1); Road Safety Act 1986, s. 73A; Sustainable Forests (Timber)
Act 1994, s. 87; Corrections Regulation 2009, reg. 100G(2).
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The Committee further notes that:


South Australia, Tasmania and Western Australia have offences of insulting an authorised
fisheries officer, in some instances punishable by up to 200 penalty units or 2 years in prison.28



New South Wales has an offence of abusing (but not insulting) a fisheries officer, punishable by
200 penalty units or 3 months imprisonment,29 while the Australian Capital Territory, Northern
Territory and Queensland do not have offences of abusing or insulting a fisheries officer.30

Conclusion
The Committee will write to the Minister seeking further information as to the inclusion of the words
‘or insult’ in new section 45B of the Victorian Fisheries Authority Act 2016 and existing s. 111 of the
Fisheries Act 1995.

28

29
30

Fish Resources Management Act 1994 (WA), s. 200(b); Fisheries Management Act 2007 (SA), s. 91(a); Marine Farming
Planning Act 1995 (Tas), s. 135(a).
Fisheries Management Act 1994 (NSW), s. 247(2).
See Criminal Code 2002 (ACT), Part 3.8; Fisheries Act 1988 (NT), s. 39; Fisheries Act 1994 (Qld), s. 182;
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Zero and Low Emission Vehicle Distance‐based Charge Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

17 March 2021
18 March 2021

Summary
The purpose of the Bill is to require operators of zero and low emission vehicles (ZLEVs) to pay a charge
for the use of vehicles on certain roads (ZLEV charge). Note the Second Reading Speech:‐
The Bill introduces a distance‐based charge on the use of roads for Victorian‐registered ZLEVs
from 1 July 2021. These charges will apply to vehicles not predominantly powered by a fuel
source that is subject to a Commonwealth Government fuel excise, such as petrol, diesel or LPG.
Under the Bill, from 1 July 2021, a 2.5 cent/km charge will apply to electric and other zero
emission light vehicles, including hydrogen vehicles, and a 2.0 cent /km charge will apply to
plug‐in hybrid‐electric light vehicles. Conventional hybrid light vehicles, which are
predominantly powered by a petrol or diesel internal combustion engine, will not need to pay
the new distanced‐base charge.
Just like with fuel excise, a per‐kilometre charge ensures vehicle owners who use the roads less,
pay less in distance‐based charges. After all, ensuring motorists’ contributions to our roads is
proportional to how much they use the roads is only fair. On average, EV owners will pay an
additional $330 a year and PHEV owners will pay an additional $260 a year, based on the
average distance travelled for light passenger vehicles of around 13100 km a year.
These new distance‐based charging arrangements, and other financial incentives recognise the
environmental and health benefits of ZLEVs. Under the distance‐based charge for ZLEVs
registered in Victoria, ZLEV owners will continue to pay less in road‐related taxes and charges
than other drivers – around 40 to 50 per cent less than the per‐kilometre equivalent that an
average driver pays in fuel excise. Existing incentives to promote the take‐up of ZLEVs will
continue, such as the motor vehicle stamp duty concession for all low‐emission passenger
vehicles which produce 120 grams or less of carbon dioxide equivalent emissions per kilometre
travelled announced in the 2019‐20 Budget…
Owners of ZLEVs subject to the distance‐based charge will need to report their odometer
readings to the Secretary of the Department of Transport. They will then be invoiced in arrears
based on the distance travelled during the declaration period. In practice, owners can make the
necessary declarations to allow the Secretary to calculate the charge when they pay their
vehicle registration using the myVicRoads online portal. The portal will generate a bill based on
the reported odometer readings. As with vehicle registration, registered operators can pay
ZLEV distance‐based charge quarterly, semi‐annually or annually, based on what suits their
circumstances… Separate from the Bill, light vehicle registration concessions will also be
modified to ensure these financial incentives target vehicles powered by environmentally
friendly alternatives to fuel. ZLEVs subject to distance‐based charges will also continue to
receive the $100 registration concession on their annual Victorian registration.
Part 1 – Part 2 – Zero and low emission vehicle distance‐based charge
The commencement date is 1 July 2021. [2] It sets out various definitions including hydrogen vehicle,
electric vehicle, excluded vehicle, ZLEV, ZLEV charge and plug‐in hybrid electric vehicle.31 [3] It provides
31
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See clause 3:
electric vehicle means a motor vehicle that—
(a) uses one or more electric motors for propulsion; and
(b) is fuelled from an off‐vehicle electrical power source, a battery or an electric 20 generator; and
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for the imposition of a charge on the registered operator for the use of the ZLEV on specified roads,
the rate of charge and the indexation of the rate. [7‐9] The registered operator must lodge declaration
with the Secretary. [10] The Secretary must determine the amount of the ZLEV charge and issue an
invoice for payment, cancel an invoice, waive a charge and issue a refund. [15,18,21,27]
Part 3 – Suspension and cancellation of registration – Part 4 – Objections and reviews – Part 5 –
Enforcement – Part 6 – Use and disclosure of information
Part 3 provides for the suspension or cancellation of registration in specified circumstances if a
registered operator has not lodged a declaration, paid an invoice or presented the ZLEV for inspection
at a specified time given to the operator by notice. The effect of suspension is that the ZLEV is
unregistered. [29,30,31] The Secretary may lift or revoke a suspension, cancel or reinstate a
registration. [32‐39] Part 4 provides for objections and reviews. A registered operator may lodge an
objection to an invoice. [40‐44] The Secretary may request additional specified information. [45‐48]
On an objection, the objector has the onus of proof proving their case. [49] The Secretary’s decision
may be reviewed by VCAT. [54] Part 5 contains enforcement provisions including provision for
inspection by authorised officers of ZLEVs on notice. [60,61] A registered operator must keep records
and evidence for five years. [62,63] Part 6 contains provisions for the authorised use and disclosure of
information for law enforcement agencies and interstate jurisdictions. [65‐66] Information protections
agreements must be entered into with the Secretary. [67] Penalties for unauthorised disclosure of
information are 120 penalty units or imprisonment for 12 months. Documents which contain relevant
information are exempt documents within the meaning of section 38 of the Freedom of Information
Act 1982.32 [70] Part 7 contains general provisions for the service of documents and evidentiary
provisions. Part 8 makes consequential amendments. [79]

32

(c) is not fitted with an internal combustion engine that provides—
(i) propulsion; or
(ii) a fuel source for an electric 25 propulsion system;
excluded vehicle means—
(a) mobile plant; or
(b) a motor cycle within the meaning of the Road Safety Act 1986; or 30
(c) a heavy vehicle; or
(d) a motor vehicle determined as an excluded vehicle, or a motor vehicle of a class determined as a class of excluded
vehicles, under section 4;
hydrogen vehicle means a motor vehicle that—
(a) uses one or more electric motors for propulsion; and
(b) is fuelled from a hydrogen fuel cell; 10 and
(c) is not fitted with an internal combustion engine that provides—
(i) propulsion; or
(ii) a fuel source for an electric 15 propulsion system;
plug‐in hybrid electric vehicle means a motor 10 vehicle that—
(a) uses one or more electric motors for propulsion; and
(b) is fuelled from an off‐vehicle electrical power source, a battery, a fuel cell or an 15 electric generator; and
(c) is fitted with an internal combustion engine that provides—
(i) propulsion; or
(ii) a fuel source for an electric 20 propulsion system;
ZLEV means any of the following that is not an excluded vehicle—
(a) an electric vehicle; 20
(b) a hydrogen vehicle;
(c) a plug‐in hybrid electric vehicle;
ZLEV charge means the charge imposed by section 7.
Part IV of the Freedom of Information Act 1982 makes provision for exempt documents. Section 38 of the Freedom of
Information Act 1982 makes provision for documents to which secrecy provisions of enactments apply. Section 38
states:
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Comments under the PCA
Rights and freedoms – Onus of proof — (Section 17(a)(i), PCA)
In respect of determinations made by the Secretary, where a registered operator objects, a registered
operator has the onus of proof of proving their case. [49] Note the Statement of Compatibility:‐
In respect of determinations made by the Secretary, clause [431]33 of the Bill provides that
where a party objects to the Secretary’s calculation of the charge or in respect of the suspension
or cancellation of the registration of ZLEV, the onus of proof rests on the objector. Clause [442]
imposes the same onus on a liable person seeking review of the Secretary’s determination (or
non‐determination) before VCAT.
These clauses are intended in part to streamline proceedings brought under the Act by
providing prima facie proof of matters that are either unlikely to be controversial or would be
unnecessarily onerous or burdensome to prove. The evidentiary presumptions apply to all legal
proceedings under the Act, which include criminal proceedings for offences under the Act,
review proceedings relating to the calculation of the charge under the Act, and to civil debt
recovery proceedings in the case of non‐payment of the charge. The onus of proof in clauses
[431] and [442] applies to objections and review proceedings.
In the specific context of court proceedings to recover unpaid amounts of the charge, clauses
[712 and 713] also facilitate proof of matters that will or should have been determined within
the applicable statutory process for calculation (including any objection and review process).
The provisions allow the Secretary to prove, absent any contrary evidence from a defendant,
that all elements of the statutory debt (created by clause [501] are established. Many of the
matters to be presumed or certified relate to evidence that ordinary processes for calculation
have been followed, that amounts of liability are correctly stated, and that certain processes
and systems involved are operating in the ordinary fashion. Importantly, an objector can still
lead evidence to the contrary challenging the evidence that is certified or the presumption in
clauses [711 and 712].Finally, the presumptions do not interfere with a court or tribunal’s ability
to conduct its proceedings as it sees fit, including the manner in which it evaluates competing
evidence, or the way it affords procedural fairness.
The Committee is of the view that the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

33
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38 Documents to which secrecy provisions of enactments apply
A document is an exempt document if there is in force an enactment applying specifically to information of a kind
contained in the document and prohibiting persons referred to in the enactment from disclosing information of that
kind, whether the prohibition is absolute or is subject to exceptions or qualifications.
Note the Explanatory memorandum:‐ ‘Clause 69(1) provides that a document containing relevant information is an
exempt document within the meaning of section 38 of the FOI Act. The general right of access by the public to
government documents under the FOI Act does not apply to exempt documents.’ See clause 65. ‘relevant information
means information‐ (a) that is collected or received by the Secretary in relation to the ZLEV charge; and (b) that identifies
an individual or from which an individual’s identity can be reasonably ascertained.’
It appears that various clause references in the extract should read as follows: [431] [49], [442] [55], [431] [49], [442]
[55], [712 and 713] [57 and 58 ], [501] [74], [711 and 712] [58].

Report on Subordinate Legislation
Order in Council – Revision of Animal Welfare Codes of Practice
The Committee received correspondence from the Minister in relation to the above subordinate
legislation.
The Committee thanks the Minister for the attached information.
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12 March 2021
The Hon. Mary-Anne Thomas
Minister for Agriculture
Level 36/121 Exhibition Street
Melbourne, VIC 3000
By email:

mary-anne.thomas@parliament.vic.gov.au

Dear Minister
Order in Council – Revision of Animal Welfare Codes of Practice
The Regulation Review Subcommittee (the Subcommittee) considered the above Order in Council at a
meeting on 1 March 2021. The Order in Council has been approved by the Subcommittee.
Consultation certificate
Section 12C of the Subordinate Legislation Act 1994 (the Act) states that the responsible Minister must
ensure that where the guidelines require consultation:
(a) there is consultation in accordance with the guidelines with any other Minister whose area of
responsibility may be affected by a proposed legislative instrument so as to avoid any overlap
or conflict with any other existing or proposed statutory rule, legislative instrument or other
legislation;
(b) there is consultation in accordance with the guidelines with any sector of the public on which
a significant economic or social burden may be imposed by a proposed legislative instrument
so that the need for, and the scope of, the proposed legislative instrument is considered;
(c) a certificate of consultation in accordance with the guidelines is issued for the proposed
legislative instrument.
The Order in Council was exempted under both sections 12F(1)(a) and 12F(1)(b) of the Act.
The Subordinate Legislation Act Guidelines provide that, where a legislative instrument has been
exempted under section 12F(1)(a) of the Act, initial consultation should be undertaken under to enable
the responsible Minister to obtain sufficient evidence to form a view as to whether the proposed
statutory rule imposes a significant burden.
The Subcommittee noted that a consultation certificate was not issued in relation to section 12C(b) for
the Order in Council.

Request for information
The Subcommittee requests further information about the application of section 12C(b) of the Act and
the Subordinate Legislation Act Guidelines to the Order in Council.
The Subcommittee would appreciate your response by no later than 26 March 2021.
Please contact Ms Lauren Cook, the Subcommittee’s senior research officer, in the first instance if you
require any further information.

Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

Ref: CMIN-2-21-8390

Mr Mark Gepp MP
Chairperson of the Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee, Parliament of Victoria
Spring Street
MELBOURNE VIC 3002
sarc@parliament.vic.gov.au
Dear Mr Gepp MP
Thank you for your letter dated 12 March 2021, regarding the Revision of Animal Welfare
Codes of Practice Order in Council (the Order). The Order related to the revision and
revoking of Codes of Practice (Codes) issued under the Prevention of Cruelty to Animals Act
1986 (POCTA Act).
In your letter, you requested further information about the application of consultation
requirements under section 12C(b) of the Subordinate Legislation Act 1994 (the Act) and the
Subordinate Legislation Act Guidelines in relation to the Order.
During 2018 and 2019, Animal Welfare Victoria undertook extensive stakeholder
consultation on the development of the Prevention of Cruelty to Animals Regulations 2019
(POCTA Regulations). This included the development of an associated Regulatory Impact
Statement (RIS). A report on the consultation process and findings can be found at
https://engage.vic.gov.au/prevention-cruelty-animals-draft-regulations-2019.
I confirm that the revisions to the Codes, made by the Order, were machinery changes to
align Code requirements with the POCTA Regulations or with other existing legislated animal
welfare requirements. A certificate of consultation was not prepared on the basis that the
changes being made to the Codes had already undergone extensive consultation as part of
the sunset review and making of the POCTA Regulations. The impact of the changes
introduced by the Order were assessed as part of the RIS associated with the POCTA
Regulations. As such, the Order was assessed as not imposing any additional economic or
significant burden and as fundamentally machinery in nature.

Under Section 6 of the POCTA Act, the Codes can be used as a criminal defence against a
prosecution. It was necessary to revise the Codes to ensure that the provisions introduced in
the POCTA Regulations could be enforced and there was no conflict between the two
legislative instruments.
If you require further information, please contact Cathy Pawsey, Manager Animal Welfare
Policy by email cathy.pawsey@agriculture.vic.gov.au or mobile 0409 358 561.
Thank you again for writing to me and I trust that this information has assisted in addressing
the matters you raise.
Yours sincerely

The Hon. Mary-Anne Thomas MP
Minister for Agriculture
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Cladding Safety Victoria Act 2020
11 of 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Industrial Relations Legislation Amendment Bill 2021
3
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Non‐Emergency Patient Transport Amendment Bill 2021
5
North East Link Act 2020
4 of 2020, 2
Offshore Petroleum and Greenhouse Gas Storage (Cross‐boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Transport Legislation Miscellaneous Amendments Bill 2021
5
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance‐based Charge Bill 2021
5
SUBORDINATE LEGISLATION
Order in Council – Revision of Animal Welfare Codes of Practice
SR No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020

5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
(iii)

11 of 2020
9 of 2020, 3

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Non‐Emergency Patient Transport Amendment Bill 2021
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020
Transport Legislation Miscellaneous Amendments Bill 2021

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
5
4 of 2020, 2
2, 3
8 of 2020
2, 4
11 of 2020, 3
13 of 2020, 3
5
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

North East Link Act 2020

Treasurer

17‐03‐20
04‐02‐2134

4 of 2020
2 of 2021

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02‐06‐20
09‐02‐2135

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16‐09‐20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14‐10‐20
23‐02‐21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20
17‐02‐21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney‐General

13‐12‐20
03‐02‐21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13‐12‐20
28‐02‐21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16‐02‐21
01‐03‐21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16‐02‐21
01‐03‐21

2 of 2021
4 of 2021

Non‐Emergency Patient Transport
Amendment Bill 2021

Health

5 of 2021

Transport Legislation
Miscellaneous Amendments Bill
2021

Public Transport

5 of 2021

34
35

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
3 May 2021.
Statutory Rules Series 2021
No. 1 – Public Health and Wellbeing Amendment (Infringements Offences) Regulations 2021
No. 2 – Worker Screening Regulations 2021
No. 3 – Residential Tenancies Regulations 2021
No. 4 – Owner Drivers and Forestry Contractors Amendment Regulations 2021
No. 5 – Professional Engineers Registration (General, Exemption and Assessment Scheme Fees)
Regulations 2021
No. 6 – Conservation, Forests and Lands (Infringement Notice) Amendment (Alpines Resorts
(Management) and Crown Land (Reserves)) Regulations 2021
No. 7 – Subordinate Legislation (Severe Substance Dependence Treatment Regulations 2011)
Extension Regulations 2021
No. 8 – Occupational Health and Safety Amendment (Crystalline Silica) Interim Regulations 2021
No. 9 – Victims of Crime Assistance Amendment Rules 2021
No. 10 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Amendment
Regulations 2021
No. 11 – Service Victoria (Transfer of Births, Deaths and Marriages Identity Verification Functions)
Regulations 2021
No. 12 – Service Victoria (Transfer of WorkSafe Victoria Functions) Regulations 2021
No. 13 – Drugs, Poisons and Controlled Substances Amendment (Nurses and Midwives) Regulations
2021
No. 14 – Water (General) Regulations 2021
Legislative Instruments
Ministerial Order 1316 ‐ Order Amending Ministerial Order (Constitution of Government School
Councils) 2020
Secretary Approval Nurse Immunisers ‐ SARS‐COV‐2 (COVID‐19) Vaccine
Secretary Approval Pharmacist Immuniser ‐ SARS‐COV‐2 (COVID‐19) Vaccine
Service Victoria Identity Verification Standards
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