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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Cemeteries and Crematoria Amendment Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

2 March 2021
3 March 2021

Summary
The Bill amends the Cemeteries and Crematoria Act 2003. The purposes are to:


Protect affected persons against further significant harm, pain or suffering that may be caused
as a result of the exercise of a right of interment (i) by or in favour of a person whom has
committed an indictable offence or (ii) in favour of a deceased person whom has been found by
a coroner to be responsible for another person’s death;



Confer power on the Secretary to the Department of Health to vary or force the surrender of a
right of interment where an affected person would be caused further significant harm, pain or
suffering as a result of the exercise of that right of interment;



Clarify how rights of interment held by more than one person can be exercised jointly and
severally;



Provide for refunds in the case of rights of interment held by more than one person that are
voluntarily surrendered in certain circumstances;



Clarify the tenure for cremated human remains. Note the Second Reading Speech:‐
‘This Bill will provide the Secretary of the Department of Health with power to direct the
surrender or variation of a right of interment and ensure that the rights of all victims and
other persons directly and adversely affected by serious crimes are given appropriate respect
and a say in what happens to the remains and resting place of their loved ones… These
changes will provide anyone adversely and directly affected by serious crime with the ability
to seek protection from further significant harm, pain or suffering and the removal of the
power of a perpetrator to control a victim’s place of interment.’

Part 2 – Amendments relating to persons affected by indictable offences and other actions
The commencement provision states the Act comes into operation on a day or days to be proclaimed.
If it does not come into operation before 1 March 2022, it comes into operation on that day. [2]
Applications may be made to the Secretary for a variation or forced surrender of a right of interment
where the exercise of that right would cause further significant harm, pain or suffering to a person
directly and adversely affected1 by a serious crime2 or in certain circumstances where a coroner has
found a deceased person to be responsible for another person’s death. [5] The Secretary has a
discretion and must have regard to specified matters as set out in new section 84D(2‐4).3 The Secretary

1

2

3

See definition of ‘affected person’ in new section 84A – affected person means a person who is directly and adversely
affected by—
(a) an indictable offence committed by a relevant offender; or
(b) the death of a person, if there is a responsible person in relation to the death.
An ‘indictable offence’ in new section 84A is defined to include indictable offences means an indictable offence against
a law of the Commonwealth, a State or a Territory.
See new subsections 84D(2),(3) and (4):

1
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may decide to vary the holder’s right of interment or force the surrender of the holder’s right of
interment to the cemetery trust. Variation may involve imposition on conditions on the right of
interment. Notification must be given to relevant persons. [5] Regulations may be made for the
keeping of records, the making of applications and the giving of notices for the purposes of new
Division 2A of Part 6. [6]
Part 3 – Other amendments
It inserts new section 74(3) to ensure both perpetual and 25 year tenures must be offered to each
person by all cemetery trusts in respect of the interment of cremated remains. [9] It enables rights of
interment jointly to be exercised when a right holder cannot be located by making diligent
enquiries. This applies where the cemetery trust becomes a joint holder of a right of interment under
the new provisions. [10] Note the Explanatory memorandum:‐ ‘In these circumstances, it is intended
that both the cemetery trust and any other holders of the right of interment that can be found must
conduct the diligent inquiries.’ It provides for refunds in various circumstances. [12,13]

Comments under the PCA
Rights and Freedoms – retrospective application – (Section 17(a)(i), PCA)
Clause 4 inserts definitions of ‘affected person’, ‘indictable offence’, ‘responsible person’ and ‘relevant
offender’ which have the meaning given by section 84A(1).4 [4] The amendments have a retrospective
(2)

4

2

If the holder of the right of interment concerned is a relevant offender, or a relative or associate of a relevant
offender, the Secretary must have regard to the following matters—
(a) the nature, level and seriousness of the indictable offence of which the relevant offender was convicted;
(b) the opinion of any affected person of whom the Secretary is aware;
(c) the opinion of the relevant offender and, if the holder of the right of interment is a relative or associate of
the relevant offender, the opinion of the relative or associate;
(d) the detriment that may be caused to the relevant offender and, if the holder of the right of interment is a
relative or associate of the relevant offender, to the relative or associate, including any mitigating
circumstances;
(e) the matters set out in subsection (4).
(3) If the holder of the right of interment concerned is a relative or associate of a responsible person in relation to
the death of another person, the Secretary must have regard to the following—
(a) the coroner's findings as to the circumstances of the death of the other person and the nature of the
responsible person's responsibility for the death of the other person;
(b) the opinion of any affected person of whom the Secretary is aware;
(c) the opinion of the relative or associate;
(d) the detriment that may be caused to the relative or associate, including any mitigating circumstances;
(e) the matters set out in subsection (4).
(4) In all cases the Secretary must have regard to the following—
(a) the proximity of plots;
(b) whether or not human remains have already been interred;
(c) the availability of alternative arrangements for the relevant offender, responsible person or relative or
associate of the relevant offender or responsible person, as the case requires;
(d) prescribed matters, if any;
(e) any other matters that the Secretary considers are relevant.
See new section 84A(1):
(1) In this Division—
affected person means a person who is directly and adversely affected by—
(a) an indictable offence committed by a relevant offender; or
(b) the death of a person, if there is a responsible person in relation to the death;
indictable offence means an indictable offence against a law of the Commonwealth, a State or a Territory;
previous holder, of a right of interment that is forced to be surrendered under section 84C(2), (3) or (5), means
the person whose right of interment is surrendered;
relevant offender means a person convicted on or after 1 July 2005 of an indictable offence (whenever
committed), if—

Alert Digest No. 4 of 2021

application in relation to relevant offenders and in respect of indictable offences from 1 July 2005.
Note the Statement of Compatibility:‐
‘The Bill amends the Cemeteries and Crematoria Act 2003 (the Act) to protect affected persons
against harm, pain and suffering that may be caused as result of the exercise of rights of
interment by, or in favour of, certain persons… These amendments enable ‘affected persons’ to
apply to the Secretary for the variation or surrender of a right of interment, if the holder of the
rights is a ‘relevant offender’ (or a relative of association of one) or a relative or associate or a
‘responsible person’. An ‘affected person’ is a person who is directly and adversely affected by
an indictable offence committed by a relevant offender or the death of a person caused by a
‘responsible person’. A ‘relevant offender’ is a person convicted on or after 1 July 2005 of an
indicatable offence, and whose appeal period for the conviction has expired, or whose appeal
has been finally determined. A ‘responsible person’ is a person who has been found by a coroner
under the Coroners Act 2008 (or a corresponding law of a State or Territory) to have been
responsible for the death of another person, and who was themselves deceased at the time of
the coroner’s findings.
The proposed amendments are intended to capture circumstances where the exercise of a right
of interment will be particularly painful or difficult for a person affected by a serious crime
committed by the holder of a right of interment, or for a person affected by a death caused by
a person who is also deceased, but whose relative or associate holds that right. The Secretary
may exercise their power to force surrender or variation of a right of interment, so long as the
Secretary is satisfied that because of the offence or death, the exercise of the power is necessary
to prevent further harm, pain or suffering to an affected person… The new scheme engages the
prohibition on retrospective penalties as it applies retrospectively to indictable offences that
occurred from 1 July 2005. However, in my view, for the reasons discussed above, the new
scheme is protective rather than punitive in nature, and therefore does not involve the
imposition of an additional penalty.’
The Committee notes the retrospective operation of the provisions. The Committee is of the view
the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

(2)

(a) the appeal period for the conviction has expired; or
(b) an appeal lodged during the appeal period for the conviction has been finally determined;
For the purposes of this Act, a person is a responsible person in relation to another person's death if—
(a) on or after 1 July 2005, the person has been found by a coroner, under the Coroners Act 2008 or under a
corresponding law of a State or a Territory, to have been responsible (however described) for the death;
and
(b) the person was themselves deceased at the time of the finding of the coroner.
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Workplace Injury Rehabilitation and Compensation
Amendment (Arbitration) Bill 2021
Member
Portfolio

Hon Ingrid Stitt MP
Workplace Safety

Introduction Date
Second Reading Date

2 March 2021
3 March 2021

Summary
The Bill amends the Workplace Injury Rehabilitation and Compensation Act 2013 (WIRC Act). It makes
provision for the arbitration of certain disputes under that Act to facilitate the fair and final resolution
of those disputes in an informal, inexpensive and timely manner. Note the Second Reading Speech:‐
‘As the circumstances surrounding workplace injuries and WorkCover claims are not always
straightforward, disputes arise between WorkSafe agents or self‐insurers and workers who
lodge WorkCover claims. These disputes are lodged with the Accident Compensation
Conciliation Service (ACCS), which brings parties together in a non‐adversarial environment to
try and achieve a resolution through conciliation. As the Victorian Ombudsman noted in her
‘Investigation into the management of complex workers compensation claims and WorkSafe
oversight’ report of 2016, the process for resolving workers compensation disputes can be
lengthy and stressful, and this has a profound impact on workers’ recovery. In 2019, the
Ombudsman undertook a follow‐up investigation ‘WorkSafe2: Follow‐up investigation into the
management of complex workers compensation claims’ and found that dispute resolution had
not significantly improved since 2016.
WorkSafe agents were found by the Ombudsman to be maintaining unreasonable decisions,
forcing injured workers to take matters to court… The Ombudsman’s recommendation to
response to this was to introduce a new dispute resolution process that allows for binding
determinations on the merits of claim decisions, [that] is inexpensive and provides timely
outcomes… This Bill will amend the Workplace Injury Rehabilitation and Compensation Act
2013 (WIRC Act) to enable the ACCS to make binding determinations in relation to workers
compensation disputes which are not resolved by conciliation, providing injured workers the
choice of having their matter arbitrated as an alternative to proceeding to court following
unsuccessful conciliation.’
Part 2 – Amendment of the WIRC Act
Clause 2 is the commencement provision. The Bill commences on a day or days to be proclaimed. The
default commencement date is 1 January 2023. [2] Note the Second Reading Speech:‐ ‘Recognising
that the arbitration function involves the development of a new dispute resolution pathway, the Bill
will commence by proclamation no later than 1 January 2023. This is to ensure sufficient time is
provided to resource the new arbitration function and development of its guidelines, policies, and
procedures.’
Conciliation
New subdivision 1 contains preliminary provisions. [13] It substitutes a new flow chart which provides
a diagrammatic representation of the dispute resolution process.5 [8,13,14] New subdivision 2
provides for medical questions. ACCS may seek the opinion of a Medical Panel on a medical
question. [19,20] New subdivision 3 as inserted by new section 289A provides for the conciliation of
disputes. [23‐25] It places a duty on ACCS to make all reasonable efforts to conciliate or arbitrate in

5

4

Note the Explanatory memorandum:‐ ‘Subdivisions are inserted in Division 2 of Part 6 to delineate dispute settlement
processes and procedures. Subdivision 3 provides for conciliation of disputes.’
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relation to a dispute, having regard to the need to be fair, economical, informal and quick. [16] A party
to a dispute may refer the dispute for conciliation by ACCS. A dispute must be lodged with ACCS for
conciliation to be lodged within 60 days of service or notice of a decision to which the dispute relates
or of the dispute being dismissed from conciliation. [23] It inserts new sections 290A and 290B into the
Act in relation to legal representation.6 [25] A party to a dispute is not entitled to legal representation
at a conciliation conference unless ACCS agree. (See new section 290A.) Note the Statement of
Compatibility:‐
‘Right to legal representation
representation in limited circumstances, where, in the particular circumstances of a case, a lack
of legal representation would deprive a person of a fair hearing. While this aspect of the right
to a fair hearing has been held to apply in criminal proceedings, it is possible that it may also
apply in civil proceedings. To the extent that this aspect of the right applies to the ACCS in
arbitration hearings, new sections 290A and 301G may engage this right by limiting the
circumstances in which parties may be legally represented. However, to the extent that the
right is limited, any limitation is reasonable and demonstrably justified in accordance with
section 7(2) of the Charter. In this respect, I note that new sections 290A and 301G also provide
that the ACCS may agree to a party being represented by a legal practitioner at a conciliation
conference or arbitration hearing. In exercising this discretion, the ACCS must have regard to
issues of fairness and efficiency, and any other matters specified in any policies and procedures
made by the ACCS and published on a Government Internet website.’
If the ACCS is satisfied there is a genuine dispute in connection with the claim for compensation, ACCS
must give notice of that fact and that the claimant may apply to have the matter determined by a court
of competent jurisdiction or to have the matter determined by ACCS by arbitration, but not both. [31]
The Minister may make guidelines with respect to procedures of ACCS for the purpose of fairness in
the conduct of conciliations and facilitating the proper administration of ACCS for conciliations. [34]
Arbitration
It inserts new Subdivision 4 of Division 2 of Part 6 which provides for the arbitration of disputes under
Part 6 of the Act. (This incorporates new sections 301C to 301ZB.)7 [35] Note new section 301C permits
a claimant in a dispute to refer the dispute for arbitration if the claimant has been notified by ACCS
that it is satisfied there is a genuine dispute in connection with the claim for compensation8 and the

6

7

8

Note the Explanatory memorandum:‐ ‘A party to a dispute is not entitled to legal representation at a conciliation
conference unless ACCS agree… New section 290B requires a party to a dispute who participates in a conciliation to
produce to ACCS all documents in the party’s possession, custody or power that relate to the dispute and are reasonably
available to the party, and disclose all information relating to the dispute to ACCS. A party may claim privilege or
immunity from producing a document or disclosing information.’
See clause 35. [new section 301C – Lodging of disputes for arbitration, 301D – Powers of ACCS to allow late or out of
time referral of dispute, section 301E – Arbitration by Arbitration Officer, 301F – Conduct of arbitration hearing, 301G
– Representation by legal practitioner in arbitration, 301H – Production and disclosure of information, 301I – Power to
request documents or information, 301J – Offence to make false or misleading statement, 301K – Powers of ACCS, 301L
– Dispute referred for further conciliation, 301M – Adjournment of dispute, 301N – Dismissal of dispute, 301O –
Arbitration hearing procedures, 301PO – Time period in which determination must be made, 301Q – Periods in which
time does not accrue, 301R – Determination, 301S – ACCS may make determination about compensation, 301T – When
determination has effect, 301U – Determination certificates to be issued, 301V – Reasons for determination, 301W –
Costs, 301X – Enforcement of determination, 301Y – Determination is binding, 301Z – Appeal to Supreme Court, 301ZA
– Ministerial guidelines for arbitration, 301ZB – ACCS policies and procedures for arbitrations.]
Note the Explanatory memorandum:‐ ‘The types of claims include payment of compensation referred to in section
297(1) and (2), payment of compensation in the form of superannuation contribution and payment of interest of an
outstanding amount. Disputes arising from provisional payment requests cannot be referred to arbitration. The
claimant has within 60 days after receipt of a notice [of] a genuine dispute certificate under section 298 or notification
of a dismissal under section 301N to refer a dispute for arbitration. This provides a single, clear pathway for claimants
to resolve their dispute and in the event arbitration is ineffective, proceed to court.’
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claimant has not applied to a court for the determination of the dispute. Note the Second Reading
Speech:‐
‘…the Bill enables ACCS to award compensation payments for medical and like expenses up to
a maximum of $20,000 and compensation for lost earnings in the form of weekly payments for
up to 52 weeks in duration. These payments would be up to but not exceeding a statutory
maximum of double the Victorian average weekly earnings. Payments can be split between
compensation from the point of injury and for future time off work… These limits will cover the
majority of claims, noting that the $20,000 medical and like expense limit is estimated to
account for 90‐95 per cent of disputed claims seen by ACCS currently at conciliation… Disputes
over medical and like expenses make up a large portion of disputes heard at ACCS conciliation
(40 per cent). Where there is disagreement or uncertainty about medical aspects of an injury,
Conciliation Officers are currently able to refer medical questions to a Medical Panel for an
opinion, which is binding on all parties (including Courts).
The current approach to referrals at conciliation was widely supported through consultation
and so for consistency across both processes, Arbitration Officers must seek the views of each
party before referring a medical question to Medical Panels.’
New section 301G makes provision for representation by a legal practitioner in an arbitration if the
ACCS agrees. (Note the Statement of Compatibility extracted above.) New section 301H provides for
the production and disclosure of information. A party may claim privilege or immunity from producing
a document or disclosing information to the ACCS under that section. New section 301K sets out the
powers of the ACCS. The ACCS may make a binding determination, refer the dispute for further
conciliation with the consent of the parties, adjourn the dispute or dismiss the dispute. New section
301O provides the ACCS is bound by the rules of natural justice, is not bound by the rules of evidence
and may inform itself in any manner it thinks fit. The ACCS must provide written reasons for a
determination on the request of a party to the dispute.
New section 301W provides for orders in relation to costs9 and other liability for costs of an arbitration
hearing. New section 301Y provides a determination is binding and not subject to appeal or review in
the County Court or the Magistrates’ Court. New section 301Z provides a party to a dispute may appeal
a question of law to the Supreme Court. New section 301ZA provides the Minister may make guidelines
in accordance with section 611 for the purposes of ensuring procedural fairness. It substitutes
reference to the Chief Executive Officer to clarify existing powers and enable the ACCS to delegate a
power, function or duty to a Conciliation Officer or an Arbitration Officer. [42] Protection against
liability for officers applies to the Chief Executive Officer, a Conciliation Officer or an Arbitration
Officer. [43] The Minister’s power to direct ACCS does not include a power to direct as to the outcome
of specific conciliations or arbitrations. A dispute is only eligible for arbitration where an injury or onset
of illness that is the subject of the dispute occurred after the commencement date of the Act. (The
arbitration function does not apply retrospectively.) [46]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

9

6

Note the Explanatory memorandum:‐ ‘If ACCS determines a dispute referred to arbitration in favour of the claimant, it
must award the claimant an amount fixed by the Minister and published in the Government Gazette in respect of the
reasonable costs of a claimant, to be paid out of the WorkCover Authority Fund. To ensure a degree of consistency, it
is intended that, in making a decision about the costs to be fixed, the Minister will have regard to WorkCover Legal
Costs Orders and Ministerial Directions relevant to the orders as well as any relevant guidelines or advisory practice
notes issued by the Authority. The Victorian WorkCover Authority, an employer or self‐insurer is liable to bear their
own costs of an arbitration hearing, regardless of the outcome, unless ACCS determines that the claim for compensation
was fraudulent or vexatious and orders the claimant to pay costs of the other party.’
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Public Health and Wellbeing Amendment (State of Emergency Extension) Act 2021
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BAC-CO-11145

Neale Burgess MP
Acting Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002
By email: helen.mason@parliament.vic.gov.au

Dear Mr Burgess
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Thank you for your letter of 16 February 2021 on behalf of the Scrutiny of Acts and
Regulations Committee (SARC) with regard to the Public Health and Wellbeing Amendment
(State of Emergency Extension) Bill 2021 (the Bill). Please find below further information as
requested in your letter.
Whether or not proof of intent, recklessness or the absence of an honest and
reasonable mistake are required in a proceeding for the offence of refusing or failing
to comply with directions
Section 193(1) of the Public Health and Wellbeing Act 2008 (the PHW Act) makes it an
offence for a person to refuse or fail to comply with directions made in the exercise of public
health risk powers by a person authorised by the Chief Health Officer in accordance with
section 199 to make such directions. Regulation 115 and item 73 of Table 2 in Schedule 8 to
the Public Health and Wellbeing Regulations 2019 establish the infringement offence and
infringement penalty for an offence against section 193(1).
Similarly, 203(1) of the PHW Act makes it an offence for a person to refuse or fail to comply
with directions made by a person authorised by the Chief Health Officer during a state of
emergency in accordance with section 199 to make such directions. Regulation 115 and
items 74-79 of Table 2 in Schedule 8 to the Public Health and Wellbeing Regulations 2019
establish infringement offences and infringement penalties for various manners in which an
offence against section 203(1) may be constituted.
Both the offences under section 193 and 203 of the PHW Act are summary offences. There
is no mental element of either offence and, therefore, no requirement to prove that the
offence was committed intentionally or recklessly. The offence provisions are both, however,
predicated on the person having knowledge of the direction. This is evident by the plain

reading of the offences, each requiring that “a direction [be] given to the person” or
“a requirement made of the person.” Accordingly, whilst an intent to commit the offence is
not required, proof that the person had knowledge that they were required to follow the
direction is.
Whilst the prosecution does not have to prove the ‘absence’ of an honest and reasonable
mistake, sections 193(2) and 203(2) each provide that a person is not guilty of an offence
against section 193(1) or 203(1) respectively if the person had a “reasonable excuse for
refusing or failing to comply with the direction or requirement”. The PHW Act does not define
what amounts to a reasonable excuse.
The prosecution is not required to specifically negate an exception, proviso, excuse or
qualification until it is raised by the defence.1 Whilst ordinarily the prosecution carries the
legal burden of proof of a criminal offence,2 where a statutory offence provides an exemption
or a defence, it is for the accused to meet or discharge the evidential burden of that defence. 3
Evidential burdens on an accused are on the balance of probabilities, whereas the evidential
burden on the prosecution is beyond reasonable doubt. An accused only needs to raise
sufficient evidence to raise the issue.4 Once an accused has discharged their burden the
prosecution must then disprove that issue beyond reasonable doubt. 5
What constitutes a ‘reasonable excuse’ is not prescriptive and is a matter of fact to be
determined by the Court on consideration of the evidence. In order for the defence to
succeed, the Court would need to find that, on the balance of probabilities, it believed that
the excuse was held and that it was reasonable. The test is objective and depends on the
individual circumstances of the conduct and the purpose of the provision to which the
defence applies.6 As stated by Dawson J in Tiakato v R7 “a reasonable excuse is no more or
less than an excuse which would be accepted by a reasonable person”8.
It may be of considerable guidance to SARC that in Taikato v R, Brennan CJ and Toohey,
McHugh and Gummow JJ made specific reference to the process of legislating defences,
stating:
the reality is that when legislatures enact defences such as ‘reasonable excuse’ they
effectively give, and intend to give, to the courts the power to determine the content of
such defences. Defences in this form are categories of indeterminate reference that
have no content until a court makes its decision. They effectively require the courts to
prescribe the relevant rule of conduct after the fact of its occurrence… 9

1

Clause 4 of Schedule 1 to the Criminal Procedure Act 2009.
See section 141(1) of the Evidence Act 2008.
3
See Jayasena v The Queen [1970] AC 618 at 624; R v Youssef (1990) 50 A Crim R 1 at 3.
4
Momcilovic v R (2011) 245 CLR 1 242.
5
Section 72 of the Criminal Procedure Act 2009.
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Whether or not existing s. 111(a), Charter ss 32 and 38 and Parts 2A and 5A of the
Subordinate Legislation Act 1994 apply to directions made under s. 200(1)
Section 111 of the PHW Act sets out the principles applying to the management and control
of infectious diseases under Part 8, including the principle applying under paragraph (a) of
that section which is that “the spread of an infectious disease should be prevented or
minimised with the minimum restriction on the rights of any person”. Part 8 of the PHW Act
deals with the management and control of infectious diseases, micro-organisms and medical
conditions. Section 11 of the PHW Act specifically provides that the principles in section 111
apply only to Part 8 of the PHW Act: “Section 111 specifies the principles that are to apply for
the purposes of the application, operation and interpretation of Part 8”.
Despite section 111(a) of the PHW Act not directly applying to protection and enforcement
provisions under Part 10, including directions made in the exercise of powers or emergency
under section 200(1), section 9 provides an applicable similar principle of proportionality,
requiring that any decision made or action undertaken in the administration of the PHW Act
“should be proportionate to the public health risk sought to be prevented, minimised or
controlled and should not be made or taken in an arbitrary manner”.
Moreover, in making directions under section 200(1), the decision-maker must give proper
consideration to relevant human rights when making decisions and act compatibly with those
rights (section 38(1) of the Charter), recognising that a human right may be subject under law
only to reasonable limits, accounting for any less restrictive means reasonably available to
achieve the purpose that the limitation seeks to achieve (section 7(2) of the Charter).
In practice, the decision-maker giving directions under section 200(1), who is most typically
the Chief Health Officer, is provided with legal advice in order to assist proper assessment
and consideration of human rights, in order also to comply with section 32 of the Charter,
which requires that so far as it is possible to do so consistently with their purpose, all
statutory provisions must be interpreted in a way that is compatible with human rights.
Parts 2A and 5A of the Subordinate Legislation Act 1994 impose certain requirements on the
preparation and scrutiny of legislative instruments. Under the operation of regulation 5 and
items 46.1A and 46.1B of Schedule 1 to the Subordinate Legislation (Legislative Instruments)
Regulations 2011, a direction made in the exercise of any public health risk powers pursuant
to an authorisation under section 189 of the PHW Act or any public health risk powers or
emergency powers pursuant to an authorisation under section 190 of the PHW Act is
prescribed not to be a legislative instrument. Accordingly, Parts 2A and 5A of the
Subordinate Legislation Act 1994 do not directly apply to such directions.
I trust this information has been of assistance to SARC. If further information is required,
I would be pleased to assist.
Yours sincerely

Martin Foley MP
Minister for Health
Minister for Ambulance Services
01/03/2021
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Cladding Safety Victoria Act 2020
11 of 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Industrial Relations Legislation Amendment Bill 2021
3
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
North East Link Act 2020
4 of 2020, 2
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
SUBORDINATE LEGISLATION
SR No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020

3

13

Scrutiny of Acts and Regulations Committee
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
(iii)

11 of 2020
9 of 2020, 3

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
4 of 2020, 2
2, 3
8 of 2020
2, 4
11 of 2020, 3
13 of 2020, 3
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Scrutiny of Acts and Regulations Committee
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

North East Link Act 2020

Treasurer

17‐03‐20
04‐02‐2119

4 of 2020
2 of 2021

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02‐06‐20
09‐02‐2120

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16‐09‐20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14‐10‐20
23‐02‐21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20
17‐02‐21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney‐General

13‐12‐20
03‐02‐21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13‐12‐20
28‐02‐21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16‐02‐21
01‐03‐21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16‐02‐21
01‐03‐21

2 of 2021
4 of 2021

19
20

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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