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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Summary
The Bill amends the Casino Control Act 1991, the Casino (Management Agreement) Act 1993, the
Gambling Regulation Act 2003 and the Victorian Commission for Gambling and Liquor Regulation Act
2011. The Bill:

Implements recommendations of the Royal Commission into the Casino Operator and Licence1
(Royal Commission);



Strengthens the oversight and regulation of casino operators;



Establishes the Victorian Gambling and Casino Control Commission (Commission).

Note the Second Reading Speech:The Victorian Government called the Royal Commission in February 2021 to examine whether Crown
Melbourne is suitable to hold the casino licence, and if it is in the public interest for Crown to hold the
licence. The Royal Commission delivered its final report to government on 15 October 2021. The
Government accepts the findings of the Royal Commission. The Government is taking immediate action
to implement nine recommendations that will be implemented through this Bill to allow for the
appointment of the Special Manager, strengthen regulatory powers and enable the State to act on the
recommendations. The Government also supports in-principle the other 24 recommendations, subject
to further detailed analysis and consultation being undertaken, including to ensure there are no
unintended consequences from our actions…
The Royal Commission considers Crown’s program is likely to succeed, and if it does, will benefit Victoria.
For these reasons, the Royal Commission recommends that Crown be permitted to continue operating
the casino under extremely stringent oversight arrangements for two years. A new position of Special
Manager is to be created with the power to both oversee and monitor the affairs of an unsuitable casino
operator until it reaches a state of suitability.

Part 2 – Amendment of Casino Control Act 1991
It increases the maximum fine which can be imposed on a casino operator from $1 000 000 to
$100 000 000. [8] It adds new grounds for disciplinary action in respect of the casino operator including
failing to implement recommendations from the Royal Commission. [8] During the period of
appointment of the special manager the Commission2 cannot take disciplinary action consisting of
cancellation or suspension of the Melbourne Casino Licence unless the Special Manager recommends
1

2

See clause 3. Royal Commission into the Casino Operator and Licence means the inquiry conducted by the Commissioner
appointed under section 5 of the Inquiries Act 2014 by the Letters Patent dated 22 February 2021 and the amendments
to the Letters Patent dated 25 February 2021 and 10 June 2021, copies of which were published in the Government
Gazette on those dates.
Note clause 37. It establishes the Victorian Gambling and Casino Control Commission by changing the name of the
existing Victorian Commission for Gambling and Liquor Regulation.
Note the Explanatory memorandum:- ‘New section 6(3) is inserted to provide continuity for the Commission. The clause
also makes a consequential amendment to the heading of Part 2 to reflect the Commission's new name.’

1

Scrutiny of Acts and Regulations Committee

that action in writing.3 [8,9] The Commission may require a casino operator to pay the costs and
expenses of investigations. [9,17] The Commission may investigate a casino either on its own initiative
or if directed by the Minister. [11,12] A duty is imposed on a casino operator and associates to cooperate with the Commission. [13] The Commission may require by way of notice an operator to
provide information in the form of a statutory declaration or affidavit. The Commission may require a
person attending for examination in accordance with subsection (1)(c) to answer questions on oath or
affirmation. A person is not excused from complying with the notice on the ground that compliance
might tend to incriminate the person. However subsection (2A) provides that if a natural person claims
in writing that compliance might tend to incriminate the person, the information provided in
compliance with the notice is not admissible in evidence against the person in criminal proceedings
other than proceedings under that Act. [14] A casino operator must notify the Commission of
significant breaches. [16]
It inserts new Division 4 of Part 3 creating a special manager to oversee the casino. [18] It gives the
special manager the functions and powers recommended by the Royal Commission. (See new sections
36A-36R) The special manager is appointed by the Governor in Council and has all the powers, rights
and privileges of a director other than a right to vote. New section 36E provides the special manager
may give directions to the Melbourne Casino Operator if the special manager suspects
maladministration or believes that it is in the best interest of the casino operations. New section 36D
sets out the general powers of the special manager including full and free access to all the books and
records of the Melbourne Casino Operator.
New section 36I provides for cancellation of the Melbourne Casino Licence unless the Commission has
made a determination under section 36H(2) that is it clearly satisfied of various matters. New section
36K provides for the delegation by the special manager to a member of staff of the special manager
various powers other than the power of delegation and other specified powers. The Commission may
require the Melbourne Casino Operator to pay costs and expenses related to the special manager. New
section 36Q4 restricts procedural fairness. [18] Note the Statement of Compatibility:Clause 18 may engage section 24 by restricting procedural fairness. New section 36Q exempts the
special manager from giving notice or providing someone with the opportunity to be heard. To the
extent that this right is engaged, given that section 36Q may not be considered a civil proceeding, this
limitation represents a reasonable and proportionate response. It acts on issues identified by the Royal
Commission into the Casino Operator and Licence, which included the casino operator: providing
incorrect or inaccurate information to the regulator when it was investigating potential misconduct,
engaging in obstructionist and aggressive behaviour to the regulator and making submissions that had
little or no evidentiary support.

It inserts new section 81AAD which prohibits a casino operator from dealing in junkets. [23] Clause 28
inserts new section 174 into the Casino Control Act 1991. This is a transitional provision. It ensures that
the maximum fine that can be imposed on a casino operator is $100 000 000. [Note the amendment
made by clause 8(2) changes the definition of disciplinary action from $1 000 000 to
$100 000 000.] [28]

3

4

2

Note the Explanatory memorandum:- ‘This prohibition does not preclude the Commission from taking other forms of
disciplinary action during this period such as imposing a fine or issuing a letter of censure or cancelling or suspending
the licence where the ground for taking action is not based on the findings of the Royal Commission… New section
20(15) ensures that the Commission may use information in the report of the Royal Commission or any other publicly
available information despite section 40 of the Inquiries Act 2014 (which might otherwise preclude the use of that
information).’
See new section 36Q Procedural fairness inserted by clause 18:
Other than as expressly provided for in this Division, the special manager is not required to give the Melbourne Casino
Operator or any other person notice or an opportunity to be heard before performing or exercising, or in relation to
the performance or exercise of, any function or power of the special manager under this Act.
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Part 3 – Amendment of Casino (Management Agreement) Act 1993
Note the Explanatory memorandum provides:- ‘This Part of the Bill removes the regulatory certainty
provisions from the Casino Management Agreement so that the State may effectively address issues
raised by the Royal Commission.’ It exempts the special manager provisions introduced by new Division
4 of Part 3 from the operation of section 7 of the Casino (Management Agreement) Act 1993 so that
the special manager provisions override the Management Agreement.5 [30] Clause 31 inserts new
sections 7A and 7B into that Act. New section 7A provides that Part 5A and Annexure 1 of the
Management Agreement are taken to be repealed on 15 October 2021. New section 7B(1) provides
that the State has no liability for losses following the enactment of the amendments in the Bill. [31]
Note the Statement of Compatibility:New section 7B provides that the State is not liable to compensate any person for losses incurred as a
result of these amendments. However, as this provision changes the substantive right and does not
affect the procedure by which the court is to determine the right, the right to a fair hearing is not
engaged.

Note the Second Reading Speech:In addition, the Bill repeals Clause 24A.2 of the Casino Management Agreement Act, known as the
‘regulatory certainty’ provisions, that were introduced in 2014. These provisions limit the actions the
State can take in relation to the casino without the consent of Crown. The ‘regulatory certainty’
provisions hamper the State from giving effect to the recommendations of the Royal Commission and
holding Crown to account including by cancelling the casino licence, imposing any form of tax as well as
the State’s ability to make future amendments to legislation to introduce stronger responsible gambling
measures at the casino. Significantly the final report finds the conditions imposed by these provisions
are contrary to the settled principle that a person should not be entitled to recover damages caused by
their own wrongful conduct. It recommends that the provisions be repealed where actions taken are
response to the conduct of Crown. This Bill goes further. The Government considers that it should not
be hindered in its future pursuit of regulatory reforms that are in the interests of the Victorian
community, particularly those undertaken to minimise gambling harm. This Bill therefore varies the
Management Agreement to completely repeal the regulatory certainty provisions through overriding
provisions in the Casino Management Agreement Act.

Part 4 – Amendment of Gambling Regulation Act 2003 – Part 5 – Amendment of Victorian Commission
for Gambling and Liquor Regulation Act 2011 and consequential amendment of other Acts
Part 4 makes consequential and technical amendments to the Gambling Regulation Act 2003. It
ensures that the special manager and members of staff are covered by existing provisions around
confidentiality and the permitted disclosure of protected information. [32] Part 5 make consequential
and technical amendments to a number of Acts to update names and references to the newly
established Victorian Gambling and Casino Control Commission (formerly the Victorian Commission
for Gambling and Liquor Regulation). [34-42]

5

See Casino (Management Agreement) Act 1993, s. 4, the Agreement means the management agreement for the
Melbourne Casino, a copy of which is set out in Schedule 1, and includes the Agreement as varied by the first Deed of
Variation and the second Deed of Variation and the third Deed of Variation and the fourth Deed of Variation and the
fifth Deed of Variation and the sixth Deed of Variation and the seventh Deed of Variation and the eighth Deed of
Variation and the ninth Deed of Variation and the tenth Deed of Variation. See 24A of the Casino (Management
Agreement) Act 1993.
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Comments under the PCA
Legal professional privilege – Rights and freedoms – (Section 17(a)(i), PCA)
Clause 18 inserts new Division 4 of Part 3 into the Casino Control Act 1991 creating a special manager
to oversee the casino. [18] New section 36F provides for the power to require information. The special
manager may by written notice require the Melbourne Casino Operator or an officer, employee or
agent of the Operator to give the special manager any information the special manger requires to
perform the special manager’s functions. A person is not excused from providing information where
that information is the subject of legal professional privilege. New section 36F subsections (4) to (8)
are set out.
(4)

A person must comply with a notice despite any duty of confidentiality and, for that purpose, any
provision of another enactment or any rule of law that imposes a duty of confidentiality in relation
to the disclosure of information does not apply to the giving of information to the special manager.

(5)

A person is not excused from complying with a notice on the ground that compliance might tend
to incriminate the person.

(6)

If a natural person, before complying with the notice, claims in writing to the special manager that
compliance might tend to incriminate the person, information provided in compliance with the
notice is not admissible in evidence against the person in criminal proceedings other than—
(a)

proceedings under this Act; or

(b)

proceedings for an offence against section 10.5.16(1) of the Gambling Regulation Act 2003 in
relation to the giving of information under this section.

(7)

A person is not excused from complying with a notice on the ground that the information is the
subject of legal professional privilege, but providing information in compliance with a notice does
not constitute a waiver of any such privilege.

(8)

If a person does not comply with a notice, a court of competent jurisdiction, on the application of
the special manager, may order the person to comply.

Note the Statement of Compatibility:Clause 18 engages both sections 24 and 25(2) of the charter by excluding the privilege against selfincrimination and legal professional privilege. New section 36F(5) provides that a person is not exempt
from the requirement to provide information to the special manager where that information might tend
to incriminate them. Similarly, new section 36F(6) provides that a person is not excused from providing
information where that information is the subject of legal professional privilege.
The limitation introduced by clause 18 is reasonable and demonstrably justified. Firstly, new section
36F(5) provides a use immunity, which ensures that material given to the special manager is inadmissible
in any criminal proceedings against the person. New section 36F(6) confirms that providing privileged
information to the special manager does not waive legal privilege. Secondly, it is accompanied by new
section 36F(2) that gives the person an ability to notify the special manager about the potential for selfincrimination. The amendment is proportionate and justified because it gives the special manager the
information gathering powers it needs to enable it to effectively discharge its functions and duties while
making the right to protection from self-incrimination clear.

The Committee notes the operation of the provisions with respect to legal professional privilege and
the statement of compatibility. The Committee refers to the Charter report.

4
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Repeal, alteration or variation of section 856 of the Constitution Act 1975 (unlimited jurisdiction of
the Supreme Court)7 – (Section 17(b)(i)(ii)(iii), PCA)
Clause [26] inserts new section 157 to 159 in the Casino Control Act 1991. New sections 157 to 158 are
set out:157 No liability for implementing Royal Commission recommendations
(1)

(2)

On and after the commencement of this section, the State or a Minister has, and can have, no
liability to any person, whether under clause 48 or 24A of the Agreement9 or otherwise, that is or
would be in respect of any cost, loss or damage incurred directly or indirectly as a result of, or
arising out of—
(a)

the implementation or purported implementation of any recommendation made in the
report of the Royal Commission into the Casino Operator and Licence; or

(b)

the preparation and introduction into Parliament of the Bill for the Casino and Gambling
Legislation Amendment Act 2021.

Any liability of the State or a Minister of the type described in subsection (1) that may have arisen
before the commencement of this section is extinguished.

158 Certain actions not open to challenge
(1)

This section applies to—
(a)

(b)

6

7

8

9

any decision or purported decision made or purportedly made by or on behalf of the State or
a Minister in, or in relation to—
(i)

the implementation or purported implementation of any recommendation made in the
report of the Royal Commission into the Casino Operator and Licence; or

(ii)

the preparation and introduction into Parliament of the Bill for the Casino and Gambling
Legislation Amendment Act 2021; or

the making or purported making of, or the failure to make, a determination by the
Commission under section 36H(2).

(2)

A decision, purported decision, determination, purported determination or failure to which this
section applies is not liable to be challenged, appealed against, reviewed, quashed or called in
question in any court or tribunal on any account or before any person acting judicially within the
meaning of the Evidence (Miscellaneous Provisions) Act 1958.

(3)

Without limiting subsection (2), no proceedings—
(a)

seeking the grant of any relief or remedy in the nature of certiorari, prohibition, mandamus
or quo warranto, or the grant of a declaration or an injunction; or

(b)

seeking any order under the Administrative Law Act 1978—

Section 85 of the Constitution Act 1975 provides that the Supreme Court is created the superior court of Victoria with
unlimited jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly, these
procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the
Bill (the declaratory provision) and also requires the member of Parliament introducing the Bill to make a statement of
the reasons for seeking to limit the court’s jurisdiction. See section 18A(2). A provision of a Bill by which section 85 may
be repealed, altered or varied is void if the third reading of the Bill is not passed with the concurrence of an absolute
majority of the whole number of the members of the Council and of the Assembly respectively.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
Clause 4 sets out the meaning of associate. In section 4(1) of the Casino Control Act 1991 for ’28 and 28A’ substitute
‘25A, 27A, 28, 28AA, 28A and 28B and Division 4 of Part 3.’
See fn 5.
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may be brought against the State, a Minister or the Commission in respect of a decision, purported
decision, determination, purported determination or failure to which this section applies.
(4)

(5)

Subsection (2) or (3) does not apply to a matter or thing to the extent (if any) that is necessary to
avoid that subsection or any part of it—
(a)

applying to the matter or thing inconsistently with a law of the Commonwealth; or

(b)

not being valid for any other reason.

If, despite subsection (4), any part of subsection (2) or (3) is not valid for any reason, the rest of
subsections (2) and (3) is to be regarded as divisible from, and capable of operating independently
of the part that is not valid.

Clause [26] inserts new section 159 which declares it is the intention of section 158 to alter or vary section 85 of
the Constitution Act 1975. Clause [4] referred to above in new section 157 sets out the meaning of

associate. This refers to and means section 25A,10 27A,11 28,12 28AA,13 28A14 and 28B15 and Division 4
of Part 3.16

New section 157 provides the State or Minister has and can have no liability to any person under clause
4 or 24A of the Agreement for implementing Royal Commission recommendations, the preparation
and introduction into Parliament of the Bill for the Casino and Gambling Legislation Amendment Act
2021. Any liability of the State or Minister that have may have arisen before the commencement of
the section is extinguished.
New section 158 as inserted by clause [26] provides that any decision or purported decision made or
purportedly made by or on behalf of the State or a Minister in relation to the implementation or
purported implementation of any recommendation made in the report of the Royal Commission into
the Casino Operator and Licence, or the preparation and introduction into Parliament of the Bill for
the Casino and Gambling Legislation Amendment Act 2021, the exercise or failure to exercise the
Commission’s discretion under new section 36H(2)17 cannot be challenged.
The Committee notes that in considering the ‘Transformation to suitability’ the Royal Commission
specifically made the following comments and recommendation:Conclusion
100 The decision about what should happen has not been easy to reach. There are powerful voices that
say Crown Melbourne’s conduct has been so grievous that it has forfeited the right to operate a casino.
They say that to allow it to continue to run the casino would undermine the integrity of the licensing
system. It would also undermine the public’s faith in that system.
101 This is a view that cannot be criticised. It is fairly based and reasonable. But it represents only one
view.
102 Equally important is the view that if there is a path to suitability Crown Melbourne should be
permitted to take that path. The reasons for that have been explained.
103 In weighing the competing views, the Commission was mindful that its Terms of Reference require
it to have regard to the most practical, effective and efficient way to address the matters arising out of

10
11
12
13
14
15

16

17

6

See new section 25A inserted by clause 13 – Operator’s duty to co-operate.
See new section 27A inserted by clause 16 – Operator must notify Commission of significant breaches.
See section 28 of the Casino Control Act 1991 – change in situation of casino operator (major and minor change).
See section 28AA of the Casino Control Act 1991 – change in situation of associate.
See section 28A of the Casino Control Act 1991 – 28A On-going monitoring of associates and others.
See new section 28B inserted by clause 17 which enables the Commission to recoup the costs of investigating and
monitoring associates and likely associates of the casino operator.
See new Division 4 of Part 3 inserted by clause 18 which creates a special manager to oversee the casino. New Division
4 of Part 3 gives the special manager the functions and powers recommended by the Royal Commission.
Insert new section 36H(1)-(2) inserted by clause 18.
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this inquiry. The Terms of Reference also require the Commission to have regard to the financial impact
its recommendations would have on the State.
104 Each of these considerations pointed to Crown Melbourne being given one, and only one,
opportunity to reform itself.
105 It is reasonable to assume that if Crown Melbourne stays the course of its reform program, and
implements in full the reform recommendations made in this Report, all the while monitored and
controlled by a Special Manager, it will become a suitable licensee; and potentially a model one.
106 The scrutiny applied by the various inquiries, the ‘blazing platform’, the appointment of a number
of reform-oriented senior managers, each point to Crown Melbourne substantially reforming, if not remaking, itself.
107 As that process has already begun in earnest, the most practical, effective and efficient way to
address Crown Melbourne’s current unsuitability is to set a deadline of two years by which time reform
must be achieved. If Crown Melbourne has not reformed itself by the deadline, it will lose its licence. If
it has, it will be permitted to continue to operate its casino business.
112. Finally, if the recommendations made in this Report are adopted, it may be appropriate (though
not necessary) to prevent action being taken against the State by any dissatisfied person or any person
who may have suffered any loss.
RECOMMENDATION 31: ACTIONS AGAINST THE STATE
It is recommended that legislation be enacted to the effect that:
•

no action claim or demand whatsoever may be made or allowed against the State of Victoria or
any responsible Minister of the State in respect of any damage, loss or injury alleged to have been
sustained as a result of the implementation of any recommendation made in this Report

•

no decision made to implement any recommendation in this Report may be subject to any appeal
or any order in the nature of certiorari, prohibition or mandamus or the grant of any declaration
or injunction.

The Committee draws attention to the broad nature of the removal of the Supreme Court’s jurisdiction
and its retrospective application. It extinguishes any liability of the Minister prior to the
commencement of the provisions in respect of remedies made in relation to the implementation of
any recommendation of the Royal Commission or the introduction into Parliament of the Bill. It applies
in respect to all individuals and remedies in respect of all matters referred to clause [4] and 24A of the
Agreement.
Commissioner Finkelstein commented that ‘if the recommendations in this Report are adopted, it may
be appropriate (though not necessary) to prevent action being taken against the State by any
dissatisfied person or any person who may have suffered any loss.’ The matter of the limitation or
removal of the Supreme Court’s jurisdiction was the subject of comment by Parker J in the case of
Collingwood v State of Victoria.18 In considering19 the particular facts of that case and associated public
policy matters in relation to the removal of certain disputes20 from the jurisdiction of the Court, Parker
J commented that:-

18

19

20

City of Collingwood v State of Victoria and Another, Harper J, 27 October 1992. [1993] 2 VR 66.
<https://victorianreports.com.au/judgment/view/1993-2-VR-66>;
<http://classic.austlii.edu.au/au/cases/vic/VicRp/1993/58.html>
See Monash University Law Review [Vol 20, No 1 ‘94], ‘Section 85 Victorian Constitution Act 1975: Constitutionally
Entrenched Right ... or Wrong?’, Carol A Foley, p 138, fn 205. [1993] 2 VR 66.
Ibid – p. 148, ‘It is often highly desirable on public policy grounds or in the interest of expediency and expertise to enact
legislation to curtail judicial power, as in the Collingwood cases or under the new Accident Compensation (WorkCover)
Act 1992 (Vic),[fn 280] or to set up specialist tribunals in particular areas.’
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legislation which removes certain disputes from the jurisdiction of the Courts is not necessarily
repugnant to the principles which ought to obtain in a Parliamentary democ[r]acy under the rule of
law21

The Committee made earlier comments in respect of its obligation to examine Section 85 provisions.
8.2 The Committee’s Obligations
The Committee has particular obligations imposed on it under Section 4D(b)(i)(ii) and (iii) of the
Parliamentary Committees Act 1968. The Act was amended in 1992 to require the Committee to
examine each Section 85 provision on its merits and form a view as to whether the provision “is in all
the circumstances desirable and appropriate”. In a sense, the Committee is being asked to assess
whether the policy as to the insertion of a particular Section 85 clause is “appropriate and desirable”. In
that context, there will always be differences of opinion as to what may be considered “appropriate and
desirable” in the circumstances. The Committee acknowledges the difficulty of the task and accepts that
at the end of the day it is up to the Parliament to determine whether the use of a Section 85 clauses in
a particular instance is justified.22
…
8.8
The entrenchment procedure is a two-edged sword. The beauty of the entrenchment procedure is the
loud warning bell which echoes throughout the Parliament when a piece of legislation embarks on its
passage through the Houses. There is much merit in a procedure which informs the Parliament of the
seriousness of the task with which it is confronted. Conversely, its pitfall is that it may be used
inappropriately on particular occasions and remove from the Supreme Court its ability to give citizens
care, protection and justice, the very purpose for which it was established; its raison d’etre.23

Note the Section 85 statement:Section 85 of the Constitution Act 1975 vests the judicial power of Victoria in the Supreme Court and
requires a statement to be made when legislation that directly or indirectly repeals, alters or varies the
court’s jurisdiction is introduced. Clause 26 of the Bill inserts a new section 159 into the Casino Control
Act 1991 to provide that it is the intention of section 158 of that Act (as also inserted by clause 26) to
alter or vary section 85 of the Constitution Act 1975. The Bill implements recommendations of the
Finkelstein Royal Commission into the Casino Operator and Licence. This will affect the way Crown
Melbourne conducts its future operations and, in turn, will have significant financial consequences for
Crown and others involved with, or connected to, the operations of the casino. As a consequence, there
is a risk that there will be legal challenges to actions arising from the provisions of the Bill. Such
challenges would undermine the implementation of the Royal Commission recommendations.
To address this risk the Royal Commission recommended that legislation be enacted to the effect that
decisions made or not made in relation to the implementation or purported implementation of any
recommendation in its report not be subject to any appeal or any order in the nature of certiorari,
prohibition or mandamus or the grant of any declaration or injunction. Accordingly, to ensure that the
jurisdiction of the Supreme Court is limited in relation to the adoption and implementation of the
recommendations of the Finkelstein Royal Commission, it is necessary to provide that it is the intention
of this Bill that the jurisdiction of the Supreme Court be altered or varied. The reason for doing this is to
prevent decisions and actions by the State or any responsible Minister of the State from being frustrated
or delayed by court proceedings. The limitation is essential to protect public confidence in the
framework regulating the operation of the casino in Victoria.

The Committee notes the width of the application of clause [26] and its retrospective application.
The Committee notes the recommendations of the Royal Commission and the particular matters
arising out of its review of the Casino Operator and Licence. The Committee has reviewed the Section
21
22

23

8

See fn 18.
Scrutiny of Acts and Regulations Committee, Discussion Paper No 1 on the Operation of Section 85 of the Constitution
Act 1975, May 1995, p. 136.
Ibid., p. 138.
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85 statement and the Second Reading Speech. The Committee is of the view that the amendments
made by clause [26] which alter or limit the jurisdiction of the Supreme Court are appropriate and
desirable in all the circumstances.

Charter Issues
Fair hearing – Self-incrimination – Practice note
Summary: The effect of clauses 14 and 18 may be that a person may be required to reveal information
to the Gambling and Casino Control Commission or the Special Manager that may be used to obtain
evidence to prosecute the person. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 14(2), amending existing s. 26 of the Casino Control Act 1991,
provides, in relation to an existing power of the Gambling and Casino Control Commission to require
an associate or former associate of the Casino Operator to attend for examination:
(2)

A person is not excused from complying with a notice under this section on the ground that
compliance might tend to incriminate the person.

(2A) If a natural person, before complying with the notice, claims in writing to the Commission that
compliance might tend to incriminate the person, information provided in compliance with the
notice is not admissible in evidence against the person in criminal proceedings other than—
(a)

proceedings under this Act; or

(b)

proceedings for an offence against section 10.5.16(1) of the Gambling Regulation Act 2003
in relation to the giving of information under this section.

The Explanatory Memorandum explains:
Subclause (2) re-enacts current section 26(2), which ensures that information is provided despite the
possibility that it might incriminate the person providing it, but for ease of reading splits that subsection
into 2 by creating a new subsection (2A).

The Committee also notes that clause 18, inserting a new section 36F into the Casino Control Act 1991,
provides that in relation to the Special Manager’s power to require any officer, employee or agent of
the Casino Operator to provide any information the Special Manger requires to perform its functions:
(5)

A person is not excused from complying with a notice on the ground that compliance might tend
to incriminate the person.

(6)

If a natural person, before complying with the notice, claims in writing to the special manager that
compliance might tend to incriminate the person, information provided in compliance with the
notice is not admissible in evidence against the person in criminal proceedings other than—

(7)

(a)

proceedings under this Act; or

(b)

proceedings for an offence against section 10.5.16(1) of the Gambling Regulation Act 2003 in
relation to the giving of information under this section.

A person is not excused from complying with a notice on the ground that the information is the
subject of legal professional privilege, but providing information in compliance with a notice does
not constitute a waiver of any such privilege.

The Committee further notes that amended section 26 and new section 36P may not expressly bar the
admission or use against a person of evidence obtained as a direct or indirect consequence of the
person providing information to the Gambling and Casino Control Commission or the Special Manager.

9
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The Committee observes that the effect of clauses 14 and 18 may be that a person may be required
to reveal information to the Gambling and Casino Control Commission or the Special Manager
(including confidential communications with that person’s lawyer) that may be used to obtain
evidence to prosecute the person for any offence.
Charter analysis
The Statement of Compatibility remarks:
Clause 18 engages both sections 24 and 25(2) of the charter by excluding the privilege against selfincrimination and legal professional privilege. New section 36F(5) provides that a person is not exempt
from the requirement to provide information to the special manager where that information might tend
to incriminate them. Similarly, new section 36F(6) provides that a person is not excused from providing
information where that information is the subject of legal professional privilege.
The limitation introduced by clause 18 is reasonable and demonstrably justified. Firstly, new section
36F(5) provides a use immunity, which ensures that material given to the special manager is inadmissible
in any criminal proceedings against the person. New section 36F(6) confirms that providing privileged
information to the special manager does not waive legal privilege. Secondly, it is accompanied by new
section 36F(2) that gives the person an ability to notify the special manager about the potential for selfincrimination. The amendment is proportionate and justified because it gives the special manager the
information gathering powers it needs to enable it to effectively discharge its functions and duties while
making the right to protection from self-incrimination clear.

The Committee’s Practice Note provides:24
The Statement of Compatibility for a provision of any Bill that provides that a human being must answer
questions or provide information or documents that may tend to incriminate that person (or creates
new powers or extends existing ones that are subject to such a provision) should state whether and how
that provision satisfies the test for reasonable limits on rights in Charter s. 7(2). The Committee would
prefer that the analysis of reasonable limits set out the demonstrable justification for: the coercive
power itself; any removal of the privilege against self-incrimination; any permission to use the answers
or information derived from them in later proceedings; and any preconditions on the availability of
protections against self-incrimination. The Statement's discussion of less restrictive alternatives
reasonably available to achieve the purpose of the provision may address whether the privilege against
self-incrimination could be abrogated in a narrower way

Relevant comparisons
The Committee notes that:


New South Wales’s and Western Australia’s casino statutes have a similar provision to amended
section 26.25



Queensland’s and Tasmania’s casino statutes expressly permit employees and other individuals
to refuse to provide self-incriminatory information to the regulator or an inspector.26

Conclusion
The Committee will write to the Minister seeking further information as to whether or not evidence
obtained as a direct or indirect consequence of person providing self-incriminatory information
under amended section 26 and new section 36P (including confidential communications with the
person’s lawyer) can be used to prosecute that person for any offence.

24
25
26
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Scrutiny of Acts and Regulations Committee, Practice Note of 26 May 2014, b. ii.
Casino Control Act 1992 (NSW), s. 33; Gaming and Wagering Commission Act 1987 (WA), s. 30.
Casino Control Act 1982 (Qld), ss. 41B(6) & 88A; Gaming Control Act 1993 (Tas), s. 133(5). See also Legislation Act 2001
(ACT), s. 170.
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Operation of the Charter – State actions not open to challenge – Practice Note
Summary: The effect of clause 26 may be to bar a person seeking a declaration, relief or remedy in
respect of decisions made in respect of the implementation of any recommendation of the Royal
Commission or the introduction of the Bill. The Committee will write to the Minister seeking further
information
Relevant provisions
The Committee notes that clause 26, inserting a new section 158, provides that ‘any decision or
purported decision made or purportedly made by or on behalf of the State or a Minister in, or in
relation to:
(i)

the implementation or purported implementation of any recommendation made in the report of
the Royal Commission into the Casino Operator and Licence; or

(ii)

the preparation and introduction into Parliament of the Bill for the Casino and Gambling
Legislation Amendment Act 2021

…is not liable to be challenged, …reviewed… or called in question in any court or tribunal on any
account’ and ‘no proceedings… seeking the grant of any relief or remedy… can be brought against the
State, a Minister or the [Gambling and Casino Control] Commission in respect of’ such a decision.
The Committee observes that the effect of clause 26 may be to bar an individual seeking a
declaration, relief or remedy in respect of decisions made in respect of the implementation of any
recommendation of the Royal Commission into the Casino Operator and Licence or the introduction
into Parliament of the Bill.
The Committee notes that new section 158 may apply to the enactment of the Bill by the Parliament
and powers exercised under provisions amended or inserted by the Bill, including actions by the
Gambling and Casino Control Commission under amended section 26 and the Special Manager under
new section 36P.
Charter analysis
The Statement of Compatibility does not address new section 158.
The Committee notes that Charter s. 36(2) provides:
Subject to any relevant override declaration, if in a proceeding the Supreme Court is of the opinion that
a statutory provision cannot be interpreted consistently with a human right, the Court may make a
declaration to that effect in accordance with this section.

The Bill does not contain an override declaration.27
The Committee also notes that Charter s. 39(1) provides:
If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of an act
or decision of a public authority on the ground that the act or decision was unlawful, that person may
seek that relief or remedy on a ground of unlawfulness arising because of this Charter.

27

See Charter s. 31.
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The Committee’s Practice Note states that, ‘[w]here there is insufficient information… describing the…
effect of provisions in a Bill that may… affect an operative provision of the Charter the Committee
may… write to the relevant Minister seeking a further explanation’.28
Conclusion
The Committee will write to the Minister seeking further information as to whether or not new
section 158 prevents the Supreme Court of Victoria from:
•

making a declaration of inconsistent interpretation under Charter s. 36 in relation to a provision
amended or inserted by the Bill.

•

granting a relief or remedy under Charter s. 39 in respect of the exercise of powers under
provisions amended or inserted by the Bill, including amended s. 26 and new section 36P.

28

Scrutiny of Acts and Regulations Committee, Practice Note of 26 May 2014, B.
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Circular Economy (Waste Reduction and Recycling) Bill 2021
Member
Portfolio

Hon Lily D’Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

27 October 2021
28 October 2021

Summary
The Bill:

Introduces a circular economy in Victoria that maximises the continued use of products and
waste material over their life cycle and accounts for their environmental impacts;



Provides for the Head, Recycling Victoria;



Requires councils and Alpine Resort Management Boards to provide municipal residual waste
and municipal recycling services;



Supports best practice procurement and contract management of waste and recycling services
by councils and Alpine Resort Management Boards and facilitates strategic procurement for
councils and Alpine Resort Management Boards;



Provides for service standards;



Establishes a container deposit scheme;



Provides for data collection and reporting;



Provides for a system of criminal and civil penalties and makes other related, consequential
amendments.

Part 1 – Part 2 – Head, Recycling Victoria – Part 3 – Data collection – Part 4 – procurement
Clause 2 is the commencement provision. [2] Subclause (2) states that if a provision of the Act does
not come into operation before 1 December 2023, it comes into operation on that day. In relation to
the delayed commencement provision note the Explanatory memorandum:- ‘A default
commencement date later than 12 months from the introduction of this Bill is necessary due to the
timeframe required to prepare for further implementation of and transition to key reforms (including
necessary appointments and entry into contractual arrangements), in particular the establishment of
the container deposit scheme.’ It outlines the circular economy hierarchy. [8] It provides for the Head,
Recycling Victoria (Head). Functions include administering the container deposit scheme. [15,16] It
provides a power of delegation to any person or class of person employed under Part 3 of the Public
Administration Act 2004. [20] A strategic plan must be submitted to the Minister every 3 years and an
annual report tabled in Parliament. [21,22] The Head may grant an exemption to a person or class of
persons from any provision of the regulations under the Act or a service standard. [23] Provision is
made for review by VCAT of the Head’s decision. [178]
The Head may hold inquiries. [30] The Head may declare regions for the purposes of the Act by notice
published in the Government Gazette and must prepare a Charter of Engagement and establish
advisory committees. [36,37] Part 3 sets out reporting requirements of regular reporting entities and
the provision of prescribed information to the Head. The Head may issue exemptions. [38,48] The
Head may issue guidelines. [43] It makes provision for information sharing and reporting and the
establishment of a centralised data and information system. [50,51] It prohibits the disclosure of
confidential or commercially sensitive information with specified exceptions. [55]
Part 4 makes provision for agreements between the Head, councils and Alpine Management
Boards. [56] The Head, may enter into a written agreement with a council (or Alpine Resort
13
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Management Board) that intends to procure a waste, recycling or resource recovery service for the
municipal district of the council or as the case may be for land within the alpine resort. Procurement
guidelines may be issued. [58]
Part 5 – Waste and recycling services – Part 6 – Container deposit scheme – Part 7 – General offences
Part 5 requires councils and Alpine Resort management boards to provide mandatory waste and
recycling services to households in accordance with regulations from a prescribed date and comply
with prescribed sorting requirements. [60-62] A service standard report must be submitted to the
Minister for approval. [62] Part 6 introduces a container deposit scheme in Victoria. [75,76] Note the
Explanatory memorandum:The Part establishes a tripartite legal framework for the container deposit scheme with a principal
statutory framework supported by regulations as well as agreements and other contractual
arrangements. The Part establishes the Scheme Coordinator appointed by the Governor in Council and
one or more network operators appointed by the Minister as key participants in the container deposit
scheme. A Scheme Coordinator agreement and a network operator agreement, respectively, aim to
achieve the objectives of the container deposit scheme, and those of the Bill more broadly. The Divisions
contained within Part 6 provide for different aspects to ensure the administration and operation of the
container deposit scheme.

The Head is responsible for the oversight and administrative direction of the container deposit
scheme. [76] It provides for a power of delegation by the Head to the Scheme Coordinator in relation
to specified powers. [78] Division 3 provides for the Scheme Coordinator who is appointed by the
Governor in Council for a period of up to 7 years. [79] The Minister may enter into a Scheme
Coordinator agreement with a person after consulting with the Head. [80] The Scheme Coordinator
must submit an annual report to the Minister which must be published. [87] Division 4 makes provision
for the functions of network operators and network operator agreements. Ministerial directions given
to network operators must be published. [88,89,94] Division 5 provides for the process for determining
a first supplier for the purposes of the container deposit scheme. [98] Division 6 sets out the process
for first suppliers applying for approval of containers. [99] Division 7 governs the disposal of suitable
eligible containers. [100] Division 8 sets out container deposit scheme protocols. [103] It is an offence
not to have refund markings on suitable containers. (Division 9) [105]
Division 10 provides for enforcement and offences. [106] Division 11 contains miscellaneous
provisions. [112] Part 7 contains general offences. [114] The Head may serve an information gathering
notice. [117] The Head may apply to the Magistrates’ Court for an order compelling a person to comply
with an information gathering notice. [120] The Head may issue a show cause notice, an improvement
notice or a prohibition notice (which includes information on how a person may seek review of the
decision to issue a notice). [121,125,127] Division 6 provides for the making of court orders to ensure
compliance with a prohibition notice or an improvement notice. [129] The Head may accept
enforceable undertakings with application to the Magistrates’ Court for an enforcement order. [130]
Division 8 makes provision for adverse publicity orders. [136]
Division 9 makes provision for civil penalties. [137] Division 10 makes provision for infringement
notices. [148] Division 11 makes provision for authorised officers. [149] Division 12 makes provision
for powers of entry and inspection.29 [158]

29
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The Bill gives power to authorised officers to enter a place or premises and inspect, take samples, carry out testing,
document, bring equipment or material to the place or premises and to seize documents and things in certain
circumstances (Division 12 of Part 7). These powers may interfere with the right to privacy by permitting authorised
officers to enter premises, except residential premises which requires consent or a warrant, and exercise a range of
powers to gather and document information… Authorised officers may only exercise powers to enter premises and
seize property for the purposes of performing a function or duty or exercising a power under the Bill. Authorised officers
may only enter places or premises at reasonable times (unless in circumstances of certain immediate risks), take
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Division 12 provides authorised officers may apply to the Magistrates’ Court for search
warrants.30 [165] Division 14 makes provision for the return and forfeiture of seized things. [170] It
provides for the appointment of an auditor. [172] Part 8 provides for review of decisions by VCAT and
sets out a table.31 [178] It provides for the Minister’s power of delegation to any person or class of
persons employed under Part 3 of the Public Administration Act 2004. [180] The Minister may issue
guidelines for administration, compliance and enforcement. [181] A review of the operation of the Act
must be conducted after the first 5 years of operation. [182] It provides a general regulation making
power. [183] Part 9 contains transitional and savings provisions. [184] Part 10 makes consequential
repeals and amendments. [192]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Rights of criminal defendants – Double jeopardy – Civil penalties – Practice Note
Summary: The effect of clauses 137 to 141 may be that a person can, for a single course of conduct,
both be proceeded against for a contravention of a civil penalty provision and prosecuted for a criminal
offence, and have a penalty imposed in either or both proceedings. The Committee will write to the
Minister seeking further information.
Relevant provisions
The Committee notes that clause 137 provides that the Head, Recycling Victoria may apply to a court
for a civil penalty order in relation to a person’s contravention of a civil penalty provision ‘in addition,
or as an alternative, to a criminal proceeding’ where the person (or a body the person is an officer of)
contravenes the civil penalty provision in the course of operating a waste, recycling or resource
recovery service. Clause 138 provides for a court to impose a pecuniary penalty on a person for a
contravention of a civil penalty provision.
The Bill provides for twenty ‘civil penalty provisions’, including sixteen that are also criminal offences.
Clauses 139 and 140 permit a proceeding for a civil penalty order to occur (or resume) after a person
has been unsuccessfully prosecuted for a criminal offence for the same conduct. Clause 141 permits a
criminal prosecution to be commenced even if a person has been proceeded against or has had a civil
penalty order imposed for the same conduct.
The Committee observes that the effect of clauses 137 to 141 may be that a person can, for a single
course of conduct (in the course of operating a waste, recycling or resource recovery service) be both
proceeded against for a contravention of a civil penalty provision and prosecuted for a criminal

30

31

reasonable steps to announce or give notice of their entry, and must not remain on premises any longer than reasonably
necessary.
Note the Statement of Compatibility:- ‘The Bill also permits the search of premises if authorised by a search warrant
(Division 13 of Part 7). Such provisions are considered compatible with privacy on the basis that such searches can only
occur with prior authorisation in the form of a valid warrant issued by a judicial officer, and require the existence of
reasonably grounds that an offence has been committed and that there is evidence to be found at the place of the
search.’
Note the Statement of Compatibility:- ‘The Bill provides for review of certain decisions set out in Part 8 of the Bill. While
the provision set out the review rights to particular reviewable decisions set out in that Part, I consider that the right to
a fair hearing will not be limited, as an eligible person may still have the decision reviewed by Victorian Civil and
Administrative Tribunal (VCAT) on the grounds set out in Part 8 of the Bill, or may seek judicial review of the decision.
Therefore these persons still has access to VCAT and the courts.’
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offence, and have a penalty imposed in either or both proceedings (except where the person was
found guilty of the criminal offence before the conclusion of the civil penalty proceedings.)
Charter analysis
The Statement of Compatibility does not address clauses 137 to 141.
The Committee’s Practice Note remarks:32
The Statement of Compatibility for provisions that may impose penalties, fines or other burdens on a
person who is found to have breached a rule or standard should state whether or not it is a criminal
penalty for the purposes of the Charter. The Committee notes that such a penalty may be a criminal
penalty for the purposes of the Charter, even if Victorian law characterises it otherwise, e.g. as a civil,
disciplinary or regulatory penalty. The explanatory material may address whether or not the penalty is
equivalent in effect to a criminal penalty having regard to its nature or severity. Where a penalty is a
criminal penalty for the purposes of the Charter, the explanatory material may address whether or not
the legislation that imposes it is compatible with the criminal process rights set out in Charter ss. 21(5)
and 22-27.

The Committee notes that clause 138(4) provides that ‘Proceedings under this section are civil
proceedings for all purposes.’ The Committee also notes that the table in clause 138(1) sets out
maximum pecuniary penalties for civil penalty provisions that are, in the case of the sixteen provisions
that are also criminal offences, the same as the maximum punishments for those offences.
The Committee observes that, to the extent that pecuniary penalties are criminal penalties for the
purposes of the Charter, clauses 139 to 141 may engage a person’s Charter right against being ‘tried
or punished more than once for an offence in respect of which he or she has already been finally
convicted or acquitted in accordance with law’.33
Relevant comparisons
The Committee notes that:


an identical regime for civil penalties applies under the Environment Protection Act 2017.34



a very similar regime for civil penalties generally applies under federal law.35

Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 137 to 141 with the Charter rights of criminal defendants, including the right not to be tried
or punished more than once for an offence.

32

33
34
35
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Scrutiny of Acts and Regulations Committee, Practice Note of 26 May 2014, B. i. See also Parliamentary Joint Committee
on Human Rights, Guidance Note 2 – Offence Provisions, Civil Penalties and Human Rights, pp. 4-5.
Charter s. 26.
Part 11.5. By contrast, see Labour Hire Licensing Act 2018, s. 101.
Regulatory Powers (Standard Provisions) Act 2014 (Cth), Part 4, Division 4. See Parliamentary Joint Committee on
Human Rights, Tenth Report of 2013, [3.131].
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Constitution Amendment (State of Emergency and State of
Disaster) Bill 2021
Member
Hon David Davis MP
Private Member’s Bill

Introduction Date
Second Reading Date

26 October 2021
27 October 2021

Summary
The Bill amends the Constitution Act 1975 to provide for Parliamentary approval by a special majority
for an extension of declaration of a state of emergency or a state of disaster. Note the Second Reading
Speech:This Bill seeks to make a change to the Constitution Act 1975, to provide for Parliamentary approval by
a special majority for an extension of a declaration of a state of emergency or a state of disaster or
determination of a pandemic. Under our Bill, extension of a State of Emergency or State of Disaster
requires approval of a special majority of Parliament. Implicit is the requirement of Parliament to sit at
least once a month for this very purpose. A special majority of both houses – that is 3 out of 5 votes –
must be in favour of a State of Emergency or State of Disaster to be renewed for no more than 30 days.

Section 18 of the Constitution Act 1975 sets out the power of the Parliament to alter that Act. Pursuant
to section 18 specified provisions and various Parts of the Constitution Act 1975 are unlawful unless
they are passed by a special majority. A special majority is defined in section 18(1A) to mean ‘3/5th of
the whole number of the members of the Assembly and of the Council respectively.
It inserts new subsection ‘(fac) Part IX; or’ after section 18(2)(fab) so that new Part IX as inserted by
clause [4] must be passed by a special majority. New Part IX sets out the requirements relating to
extensions to declarations of a state of emergency or a state of disaster. New section 100 provides
that an extension to a declaration of state of emergency or state of disaster does not come into effect
without approval by a special majority of Parliament. [3,4] Note that this entrenchment procedure
with approval required by a special majority of Parliament differs from the entrenchment procedure
set out in section 18(2AA)36 which requires the third reading of the Bill to be passed by an absolute
majority.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

36

See Constitution Act 1975, section 18(2AA):
It shall not be lawful to present to the Governor for Her Majesty’s assent any Bill by which—
(a) this subsection or subsection (2A) or (5); or
(b) Part III (other than section 75(1) or 85); or
(c) any provision substituted for any provision specified in paragraph (a) or (b)—
may be repealed, altered or varied unless the third reading of the Bill is passed by an absolute majority.
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Charter Issues
Participation in public life – Extensions of declarations – Special majority
Summary: It may be unclear whether or not the effect of new Part IX is that a statute that has the effect
of extending a previous declaration is of no force or effect unless approved by a special majority. The
Committee will write to the member seeking further information.
Relevant provisions
The Committee notes that clause 3, amending existing sub-s. 18(2), provides that it is not lawful to
present for assent any Bill by which new Part IX may be repealed, altered or varied unless the Bill’s
third reading is passed by a special majority of 3/5ths of the Legislative Council and the Legislative
Assembly.
New Part IX provides that ‘an extension (however described) of a previous declaration’ under existing
s. 198(1) of the Public Health and Wellbeing Act 2008 or existing s. 23(1) of the Emergency
Management Act 1986 is ‘of no force and effect until it is approved by each House of the Parliament
by’ a special majority of 3/5ths of the Legislative Council and the Legislative Assembly.
Existing s. 198(1) of the Public Health and Wellbeing Act 2008 provides that the Minister for Health
may ‘declare a state of emergency arising out of any circumstances causing a serious risk to public
health’, while existing s. 198(7)(c) provides that such a declaration ‘may be extended by another
declaration for further periods not exceeding 4 weeks’. Existing s. 23(1) of the Emergency Management
Act 1986 provides that ‘If there is an emergency which the Premier of Victoria… is satisfied constitutes
or is likely to constitute a significant and widespread danger to life or property in Victoria, the Premier
may declare a state of disaster to exist in the whole or in any part or parts of Victoria’, while existing
s. 23(6) provides that ‘A declaration under this section remains in force for not more than one month,
but another declaration may be made before, at or after the end of that period.’37
The Second Reading Speech remarks:
This bill seeks to make a change to the Constitution Act of Victoria to provide for parliamentary approval
by a special majority for an extension of a declaration of a state of emergency or a state of disaster or
determination of a pandemic. Under our bill, extension of a state of emergency or state of disaster
requires approval of a special majority of Parliament. Implicit is the requirement of Parliament to sit at
least once a month for this very purpose. A special majority of both houses—that is, three out of five
votes—must be in favour of a state of emergency or state of disaster to be renewed for no more than
30 days. A three-fifths majority is far more representative of our citizens, who have entrusted their
freedoms and democratic rights to us, their elected representatives.

The Committee observes it may be unclear whether or not the effect of new Part IX is that a statute
(rather than an executive declaration) that has the effect of extending a previous declaration (of a
state of emergency or a state of disaster) is of no force or effect unless approved by a special majority
of 3/5ths of the Legislative Council and Legislative Assembly.

37
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Existing s. 16(a) of the Interpretation of Legislation Act 1984 provides that ‘Where an Act or a provision of an Act is
repealed and re-enacted (with or without modification) then, unless the contrary intention expressly appears… any
reference in any Act… to the repealed Act or provision shall be construed as a reference to the re-enacted Act or
provision’. The Committee notes that existing s. 16(a) may not apply to the provisions for the Premier to make pandemic
declarations (including extensions of those declarations) proposed by the Public Health and Wellbeing Amendment
(Pandemic Management) Bill 2021 (see proposed new sections 165AB and 165AE), as that Bill does not propose to
repeal existing s. 198(1) of the Public Health and Wellbeing Act 2008.

Alert Digest No. 15 of 2021

Charter analysis
The Statement of Compatibility remarks:
In my opinion, the Bill, as introduced to the Legislative Council, is compatible with the human rights
protected by the Charter.

The Committee notes that clause 3, to the extent that it bars a majority of elected members of each
house of parliament from enacting laws, may engage the Charter right of eligible persons ‘to vote… at
periodic State… elections that guarantee the free expression of the will of the electors’.38
Conclusion
The Committee will write to the member seeking further information as to whether or not new Part
IX requires a special majority for a statute (rather than an executive declaration) that has the effect
of extending an existing declaration of a state of emergency or state of disaster.

38

Charter s. 18(2)(a). See Scrutiny of Acts and Regulations Committee, Alert Digest No. 5 of 2020, pp. 5-7.
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Equal Opportunity (Religious Exceptions) Amendment Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

27 October 2021
28 October 2021

Summary
The purposes of the Bill are to amend the Equal Opportunity Act 2010 (EO Act):

Limit the exceptions in relation to employments matters in respect of religious bodies and
educational institutions that are, or are to be, conducted in accordance with religious doctrines,
beliefs or principles;



Limit the exceptions in relation to the provision of government funded goods and services by
religious bodies;



Limit the exceptions that apply in the course of establishing, directing, controlling or
administering educational institutions that are, or are to be, conducted in accordance with
religious doctrines, beliefs or principles;



Remove the general exception on religious grounds in respect of discrimination by individuals.

By way of general overview the EO Act prohibits discrimination on the basis of specified personal
attributes in certain areas of public life, such as employment, education and the provision of goods
and services. The EO Act also sets out exceptions to discrimination protections which recognise that
discrimination may occur in certain circumstances.
Limit exceptions in relation to employment matters in respect of religious bodies and educational
institutions
Clause [2] is the commencement provision.39 It amends section 82(2)40 of the EO Act which contains
an exception for discrimination for religious bodies. It narrows the test for the discrimination on the
basis of religious belief in relation to employment. It inserts new section 82A which provides that a
person may discriminate against another person in relation to employment of the other person by a
religious body in accordance with three specified elements. The test is known as the ‘inherent
requirement test’41 The inherent requirement test has three elements. Note the Second Reading
Speech:Religious bodies and schools that wish to discriminate in employment will still be able to do so in
appropriate circumstances based on a person’s religious beliefs or activities. The Bill creates a new test
for employment by religious bodies and schools, which only allows discrimination if the following three
elements are all satisfied:

39

40

41
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Note the Second Reading Speech:- ‘The Bill has two separate commencement dates: 1. For all aspects other than
government funded goods and services the bill will commence six months after Royal Assent. 2. For the amendments
relating to government funded goods and services, the bill will commence one year after royal assent, unless proclaimed
earlier. The commencement for the aspects other than government funded goods and services is set at six months as
the potential for the proposed changes have been publicly known since the government made its commitments in 2014
and again in 2018.’
See the Equal Opportunity Act 2010. Part 5 contains general exceptions to and exemptions from the prohibition of
discrimination. Section 82 contains an exception to discrimination for religious bodies.
Note the Second Reading Speech:- ‘The first element requires that conformity with the doctrines, beliefs or principles
of the religion be an inherent requirement of the job. The inherent requirement test (sometimes called the “genuine
occupational requirement” test) is a well-understood concept used in almost all discrimination legislation across
Australia, as well as internationally. All employers in Victoria, including religious bodies and schools, already need to
apply an inherent requirements test for employment in relation to disability discrimination.’
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1.

Conformity with the doctrines, beliefs or principles of the religion is an inherent requirement of
the job;

2.

A person cannot meet that inherent requirement because of their religious belief or activity; and

3.

The discriminatory action proposed to be taken against the person is reasonable and proportionate
based on the circumstances of the case

Existing section 83 provides an exception to discrimination available for religious educational
institutions (schools). Clause 8 amends section 83 and inserts a new section 83A which provides an
exception to discrimination that is available to religious educational institutions in the area of
employment. [8] New section 83A provides that a person may discriminate against another person in
relation to the employment of the other person in a particular position by a religious body in
accordance with three specified provisions (the inherent requirement test) [8] Note the Explanatory
memorandum:- ‘New subsection (3) of section 83A of the Principal Act makes it clear that this exception
only allows discrimination on the basis of a person's religious belief or activity, and not on the basis of
other protected attributes such as sexual orientation, lawful sexual activity, marital status, parental
status or gender identity.’
Clause 9 repeals section 84. [9] Existing section 84 provides a general exception to discrimination for
individuals on the basis of listed attributes where the discrimination is reasonably necessary for the
person to comply with the doctrines, beliefs or principles of their religion. Existing section 84 provides:84 Religious beliefs or principles
Nothing in Part 4 applies to discrimination by a person against another person on the basis of that
person's religious belief or activity, sex, sexual orientation, lawful sexual activity, marital status, parental
status or gender identity if the discrimination is reasonably necessary for the first person to comply with
the doctrines, beliefs or principles of their religion.

Note the Second Reading Speech:…the Bill removes section 84, which allows individuals to discriminate against another person on the
basis of that person's religious belief or activity, sex, sexual orientation, lawful sexual activity, marital
status, parental status or gender identity, if the discrimination is reasonably necessary for the individual
to comply with the doctrines, beliefs or principles of their religion.
The removal of this exception is justified in order to protect the right to equality. Victoria is the only
state in Australia to have such a provision. This provision has limited practical effect due to the operation
of section 109 of the EO Act, which allows for vicarious liability. Therefore, complaints are most likely to
be brought against organisations (to which other exceptions are available) rather than individuals.
The removal of this exception may limit the rights of some individuals who provide goods or services
outside of an organisation. For example, doctors may be prevented from relying on this exception to
refuse to provide medical treatment on religious grounds based on a person’s personal attributes.
However, Australian law allows for conscientious objections through specific, legislated provisions in
special circumstances, such as for medical professionals in relation to abortion and voluntary assisted
dying, as well as laws relating to religious marriage celebrants who do not wish to perform same-sex
marriages. These laws are carefully tailored to the specific circumstances and generally include
protections for those impacted, such as requirements to refer a patient to another medical practitioner.
It is more reasonable and proportionate to allow for particular religious exceptions for individuals in
specific circumstances, rather than a broad exception such as section 84, which does not consider the
rights of, or provide protections for, those subject to discrimination.
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Limit exceptions – Government funded goods and services
It amends section 8242 and inserts new section 82B43 which provides an exception to discrimination for
religious bodies in the provision of government funded goods and services. It narrows the operation
of religious exceptions available to religious bodies who provide government funded goods and
services. Note the Statement of Compatibility:The Bill also narrows the operation of the religious exception available for religious bodies in the
provision of government-funded goods and services, so that discrimination is only allowed on the basis
of a person’s religious belief or activity (and not their sex, sexual orientation, lawful sexual activity,
marital status, parental status or gender identity); and where it is reasonable and proportionate based
on the circumstances of the case.
The exception is only proposed to be narrowed in relation to government funded goods and services,
not services generally.
In Christian Youth Camps Ltd v Cobaw Community Health Services Ltd (2014) 50 VR 256, 365 the Victorian
Court of Appeal noted that, under international law, restrictions on commercial activities, such as the
provision of goods and services, are less likely to unjustifiably interfere with the right to demonstrate a
religious belief than other activities which form part of the core element of the right, such as religious
worship.
This amendment removes the ability of religious bodies to discriminate in the provision of governmentfunded goods and services on the basis of other attributes, including sexual orientation or gender
identity. This will mean, for example, that a religious body that receives government funding to provide
counselling services could not refuse to provide counselling services to people based on their sex, sexual
orientation, and other protected attributes (only on the basis of the would-be recipient’s religious belief
or activity).
This amendment will ensure that Victorians can access government funded goods and services, including
essential services provided by faith-based charities, without discrimination, promoting and protecting
the right to equality. As the Victorian government cannot rely on any exceptions in its provision of goods
and services it is reasonable that organisations that provide goods and services on the government’s
behalf be held to similar standards.
Religious organisations will continue to be able to discriminate in the provision of government-funded
goods and services on the basis of belief, so the amendments will not require organisations to provide
services to people of other religious […] if it conforms with the religious doctrines, beliefs or principles
or is reasonable necessary to avoid injury to religious sensitivities and it is reasonable and proportionate
in the circumstances.

42

43
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See the Equal Opportunity Act 2010. Part 5 contains general exceptions to and exemptions from the prohibition of
discrimination. Section 82 contains an exception to discrimination for religious bodies.
See new section 82B:
82B Religious bodies—provision of government funded services
(1) A person may discriminate against another person if the discrimination is constituted by, or relates to, one of the
following—
(a) a religious body refusing to provide government funded goods or services to a person on the basis of the
person’s religious belief or activity;
(b) a religious body determining the terms on which government funded goods or services are provided to a person
on the basis of the person’s religious belief or activity;
(c) a religious body subjecting a person to any detriment, in connection with the body’s provision of government
funded goods or services to the person, on the basis of the person’s religious belief or activity;
where—
(d) the refusal, the terms or subjecting the person to the detriment, as the case requires, is in conformity with the
doctrines, beliefs or principles of the religious body’s religion or is reasonably necessary to avoid injury to the
religious sensitivities of adherents of the religion; and
(e) the discrimination is reasonable and proportionate in the circumstances.
(2) This section does not permit discrimination on the basis of any attribute other than as specified in subsection (1).
(3) Subsection (1) applies whether or not the government funded goods or services are provided for payment.
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Comments under the PCA
The Committee makes no comments with respect to its terms of reference under section 17 of the
Parliamentary Committees Act.

Charter Issues
Privacy – Belief – Expression – Discrimination in services
Summary: The effect of clause 9 may be to prohibit an individual from discriminating against another
person when providing services in ways that are reasonably necessary to conform with the doctrines,
beliefs or principles of his or her religion. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clause 9 repeals existing s. 84, which provides:
Nothing in Part 4 applies to discrimination by a person against another person on the basis of that
person’s religious belief or activity, sex, sexual orientation, lawful sexual activity, marital status, parental
status or gender identity if the discrimination is reasonably necessary for the first person to comply with
the doctrines, beliefs or principles of their religion.

The Committee observes that Part 4 prohibits discrimination in a variety of areas of activity, which are
mainly either only group or commercial activities or are subject to exceptions for private or expressive
actions.44
Existing s. 44 provides:
(1)

(2)

A person must not discriminate against another person—
(a)

by refusing to provide goods or services to the other person; or

(b)

in the terms on which goods or services are provided to the other person; or

(c)

by subjecting the other person to any other detriment in connection with the provision of
goods or services to him or her.

Subsection (1) applies whether or not the goods or services are provided for payment.

The Committee notes that existing s. 44 may:


apply to services provided by individuals, including free services



include personal services (such as advice or counselling), expressive services (such as art or
writing) and religious services (such as rituals or prayer.)



be subject to limited exceptions relating to insurance services, credit services and services for
children.

The Committee observes that the effect of clause 9 (when read with existing s. 44) may be to prohibit
an individual from discriminating against another person by refusing to provide, or imposing terms
on, services (including private, expressive or religious services, whether or not they are provided for

44

Compare existing s. 16 on employment (which is subject to exceptions for domestic, personal services and artistic
services), s. 30 on employment-related areas (which only applies to firms), s. 38 on education (which only applies to
institutions), s. 52 on accommodation (which is subject to an exception for shared accommodation) and s. 64 (which
only applies to clubs of 30 persons or more that hold a liquor licence and provide their own facilities.)
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payment) in ways that are reasonably necessary to conform with the doctrines, beliefs or principles
of his or her religion.
Charter analysis
The Statement of Compatibility remarks:
The removal of this exception is justified in order to protect the right to equality. Victoria is the only
state in Australia to have such a provision. This provision has limited practical effect due to the operation
of section 109 of the EO Act, which allows for vicarious liability. Therefore, complaints are most likely to
be brought against organisations (to which other exceptions are available) rather than individuals.
The removal of this exception may limit the rights of some individuals who provide goods or services
outside of an organisation. For example, doctors may be prevented from relying on this exception to
refuse to provide medical treatment on religious grounds based on a person’s personal attributes.
However, Australian law allows for conscientious objections through specific, legislated provisions in
special circumstances, such as for medical professionals in relation to abortion and voluntary assisted
dying, as well as laws relating to religious marriage celebrants who do not wish to perform same-sex
marriages. These laws are carefully tailored to the specific circumstances and generally include
protections for those impacted, such as requirements to refer a patient to another medical practitioner.
It is more reasonable and proportionate to allow for particular religious exceptions for individuals in
specific circumstances, rather than a broad exception such as section 84, which does not consider the
rights of, or provide protections for, those subject to discrimination.
Section 84 is very rarely relied upon as most forms of discrimination occur in relation to people who
work for religious bodies or schools, who will be able to continue relying on the amended sections 82
and 83. Nonetheless, it is important to remove this section, which provides a broad exception to
discrimination on a number of attributes to ensure that the law is in line with community standards.

However, the Committee notes that people who provide services as individuals may not be able to rely
on exceptions for acts done by religious bodies or on conscientious objection laws that are specific to
certain professional services.
The Committee observes that clause 9 may engage an individual service provider’s Charter rights to
privacy (to the extent that the provision of services is an aspect of an individual’s private life), belief
(specifically, ‘the freedom to demonstrate his or her religion or belief in… practice, … individually’) or
expression (for expressive services.)45
The Statement of Compatibility does not discuss these rights in relation to clause 9.
Relevant comparisons
The Committee notes that no other Australian jurisdiction has an equivalent to existing s. 84.
The Committee observes that:


the Australian Capital Territory, the Northern Territory and Queensland prohibitions on
discrimination in the provision of services do not apply to services provided by non-profit
associations.46



South Australia’s prohibition on discrimination in the provision is limited to a list of services that
may not include private or religious services and some expressive services (such as art.)47

45

Charter ss. 13(a), 14(1)(b) & 15(2).
Discrimination Act 1991 (ACT), s. 31(b); Anti-discrimination Act 1992 (NT), s. 41(2); Anti-discrimination Act 1991 (Qld),
s. 46(2).
Equal Opportunity Act 1984 (SA), s. 39(1)(b) (and see s. 5(1), defining ‘services to which this Act applies’.)

46

47
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Tasmania’s exception permitting discrimination on the ground of religious belief, affiliation or
activity in relation to participation in religious observance may extend to services provided by an
individual.48

Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause 9
is compatible with an individual service provider’s Charter rights to privacy; freedom to demonstrate
a belief in practice on an individual basis; and freedom of expression.

48

Anti-discrimination Act 1998 (Tas), s. 52 (and see especially para (d).)
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Justice Legislation Amendment (Criminal Procedure Disclosure
and Other Matters) Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

26 October 2021
27 October 2021

Summary
The Bill:

Amends the Criminal Procedure Act 2009 to implement recommendations made by the Royal
Commission into the Management of Police Informants (Royal Commission) regarding the
disclosure obligations of informants in criminal proceedings;



Amends the Magistrates’ Court Act 1989, Judicial Entitlements Act 2015, County Court Act 1958
and the Supreme Court Act 1986 to provide for the Chief Magistrate to be a dual commission
holder with the Supreme Court;



Further amends the Criminal Procedure Act 2009 and other Acts to broaden sentence indications
in the higher courts, enable electronic applications for personal safety intervention orders,
validate electronic applications for personal safety intervention orders; and



Makes provision for the Children’s Court of Victoria to make rules in relation to the exercise of
family law jurisdiction and to allow evidence to be given remotely in proceedings relating to
family violence.

Part 2 – Criminal procedure disclosure – Part 3 – Dual commission holders – Part 4 – Sentence
indications in higher courts – Part 5 – Personal safety intervention orders – Part 6 – Exercise of
jurisdiction conferred under the Family Law Act 1975 of the Commonwealth – Part 7 – Giving evidence
remotely
It amends the Criminal Procedure Act 2009 to further provide for the disclosure obligations of
informants. It requires informants in certain proceedings to identify relevant information, documents
or other things that are not contained in the brief and disclose the reasons to the DPP as to why they
are not in the brief. This includes a document or thing that is subject to a claim of privilege or immunity
or to a statutory immunity on restriction of disclosure.49 This implements recommendations of the
Royal Commission. [4] It provides for officers to provide a disclosure certificate in a full brief and hand
up brief which sets out the evidence the prosecution intends to rely on at the hearing of a charge. [5,6]
It inserts a statutory mechanism for parties to a proceedings or other prescribed persons to apply for
a non-disclosure order relevant to the alleged offence. It provides for procedural aspects of
applications to a court for orders relating to non-disclosure. It clarifies that evidence that relates to the
credibility of a witness for the prosecution is relevant to the criminal proceeding and must be
disclosed. [9] The Governor in Council may make regulations prescribing the form of a disclosure
certificate. [12]
Part 3 amends the Magistrates’ Court Act 1989, the Supreme Court Act 1986, Judicial Entitlements Act
2015, County Court Act 1958 and the Constitution Act 1975 to provide for a person to hold a dual
commission as the Chief Magistrate and a Judge of the Supreme Court. Provision is made for appeals
to the Supreme Court from a final order of the Magistrates’ Court under section 109 of the Magistrates’

49
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Note the Explanatory memorandum:- ‘New section 415A(2) is consistent with the common law exception to the duty
of disclosure if material or information is subject to a public interest immunity or another form of privilege or immunity
(see for example Sankey v Whitlam (1978) 142 CLR 1; Pyneboard Pty Ltd v Trade Practices Commission (1983) 152 CLR
328).’
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Court Act 1989. In the case of the Court constituted by the Chief Magistrate who is a dual commission
holder, appeal is to the Court of Appeal.50 In the case of the Court constituted other than by the Chief
Magistrate who is a dual commission holder, the appeal is to the Supreme Court. It makes provision
for salaries, allowances and pension entitlements. A Chief Magistrate who is or has been a dual
commission holder as a Judge of the Supreme Court is entitled to a salary equivalent to that of a
Supreme Court Judge. [20] It makes consequential amendments to the Sentencing Act 1991,the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997 and the Catchment and Land Protection Act
1994 and other Acts.
Part 4 amends the Criminal Procedure Act 2009 to broaden sentence indications by enabling the higher
courts to provide an indication of the type of sentence and maximum total effective sentence. It also
removes the current requirements for the prosecution to consent before a sentence indication or
subsequent sentence indication can be provided. A review of the reforms will take place within 2
years. [114] It also amends the Victims’ Charter Act 2006 to impose an obligation on the DPP to seek
the views of the victim before a decision is made whether to oppose an application for a sentence
indication and to give a victim information about the matters taken into account in deciding whether
to oppose an application for a sentence indication. [111-115] Part 5 enables applications for personal
safety intervention orders by electronic communications with a declaration of truth. It is an offence to
knowingly make a false statement. [118-119] Part 6 clarifies that the Children’s Court of Victoria has
the same jurisdiction to make Family Law Act 1975 (Commonwealth) parenting orders as the
Magistrates’ Court of Victoria. This implements Recommendation 133 of the Royal Commission. [122123] Part 7 enables family violence victims in criminal proceedings to give evidence remotely. This
implements Recommendation 71 of the Royal Commission. [124-126]

Comments under the PCA
Repeal, alteration or variation of section 8551 of the Constitution Act 1975 (unlimited jurisdiction of
the Supreme Court)52 – (Section 17(b)(i)(ii)(iii), PCA)
Clause [61] expressly makes provision for the limitation of the jurisdiction of the Supreme Court.
Clause [61] inserts subsections (3) to (7) after section 599(2) of the Children, Youth and Families Act
2005 to declare the intention of various sections of that Act as amended by sections 41, 56, 57, 58 and
59 of the Justice Legislation Amendment Criminal Procedure Disclosure and Other Matters Act 2021, to
alter or vary section 85 of the Constitution Act 1975.
The amendments made by clauses53 [41,56,57,58 and 59] are set out.

50

51

52

53

Note the Second Reading Speech:- ‘Appeals from hearings in the Magistrates Court constituted by the Chief Magistrate
with a Supreme Court dual commission would proceed to the Court of Appeal. This would ensure those appeals are
heard by members of a court that is superior in the judicial hierarchy to the judicial officer who originally heard the
matter. This is broadly consistent with the arrangements for other Heads of Jurisdiction, namely the Chief Judge and
the President of VCAT.’
Section 85 of the Constitution Act 1975 provides that the Supreme Court is created the superior court of Victoria with
unlimited jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly, these
procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the
Bill (the declaratory provision) and also requires the member of Parliament introducing the Bill to make a statement of
the reasons for seeking to limit the court’s jurisdiction. See section 18A(2). A provision of a Bill by which section 85 may
be repealed, altered or varied is void if the third reading of the Bill is not passed with the concurrence of an absolute
majority of the whole number of the members of the Council and of the Assembly respectively.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
Note that ‘clauses’ become ‘sections’ once the Bill is enacted.
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Clause [41] provides that appeals under section 328 of the Children, Youth and Families Act 2005
are to the Court of Appeal, if the Children’s Court is constituted by the Chief Magistrate who is a
dual commission holder.



Clause [56] amends section 430Q54 of the Children, Youth and Families Act 2005 to provide that
if a person appeals under that Part to the Court of Appeal in the Supreme Court on a question of
law, this precludes appeals to the County Court or the trial division of the Supreme Court.



Clause [57] inserts new subsection (3) into section 430R of the Children, Youth and Families Act
2005 to provide that a person sentenced to a term of detention by an appellate court under
sections 426, 429 or 429C would not be able to appeal under section 430R, if in the proceeding
that is the subject of the appeal, the Children’s Court is constituted by the Chief Magistrate who
is a dual commission holder.



Clause [58] amends section 430VA of the Children, Youth and Families Act 2005 to provide that
questions of law arising on a hearing of an appeal from a decision of the Chief Magistrate who is
a dual commission holder would no longer be reserved for determination by the Court of Appeal.



Clause [59] amends section 430W to clarify that the DPP would not be able to refer a point of
law that has arisen on appeal, from a decision of the Chief Magistrate who is a dual commission
holder to the Court of Appeal.

Clause [78] expressly makes provision for limitation of the jurisdiction of the Supreme Court.
Clause [78] inserts subsections (2) to (5) at the end of section 418 of the Criminal Procedure Act 2009
to declare the intention of various sections of that Act as amended by sections 72, 73, 74 and 75 and
of the Justice Legislation Amendment Criminal Procedure Disclosure and Other Matters Act 2021, to
alter or vary section 85 of the Constitution Act 1975.
The amendments made by clauses55 [72,73,74 and 75] are set out.


Clause [72] inserts subsection (3) after section 283(2)56 of the Criminal Procedure Act 2009. A
person sentenced to a term of imprisonment under section 256, 259 or 262 is not able to appeal
under section 283 if in the proceeding, the subject of the appeal, the Magistrates’ Court was
constituted by the Chief Magistrate who is a dual commission holder.



Clause [73] inserts subsection (3) after section 290A(2) of the Criminal Procedure Act 2009. The
DPP is not able to appeal against a sentence referred to in subsection (1) if in the proceeding, the
subject of the appeal, the Magistrates’ Court was constituted by the Chief Magistrate who is a
dual commission holder.

54

55
56
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See section 430Q of the Children, Youth and Families Act 2005:
430Q Appeal on question of law precludes other appeals
If a person appeals under this Division to the Supreme Court on a question of law, that person abandons finally and
conclusively any right under this or any other Act to appeal to the County Court or the Trial Division of the Supreme
Court in relation to that proceeding.
Note that the ‘clauses’ become ‘sections’ once the Bill is enacted.
See section 283 of the Criminal Procedure Act 2009:
283 Right of appeal against sentence of imprisonment imposed by County Court on appeal from Magistrates’ Court
(1) In this section—
imprisonment includes detention in a youth justice centre or youth residential centre but does not include
imprisonment in default of payment of a fine.
(2) A person sentenced to a term of imprisonment by the County Court or the Supreme Court, as the case requires
under section 256, 259 or 262 may appeal to the Court of Appeal against the sentence if—
(a) in the proceeding that is the subject of the appeal, the Magistrates' Court had not ordered that the person be
imprisoned; and
(b) the Court of Appeal gives the person leave to appeal.
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Clause [74] amends section 302A of the Criminal Procedure Act 2009 to provide that questions
of law arising on the hearing of an appeal from a decision of the Chief Magistrate who is a dual
commission holder are no longer reserved for determination by the Court of Appeal.



Clause [75] inserts new subsection (1A) into section 308 of the Criminal Procedure Act 2009. It
makes a consequential amendment to clarify that the DPP is not able to refer a point of law that
has arisen on appeal, from a decision of the Chief Magistrate who is a dual commission holder to
the Court of Appeal if the Magistrates’ Court was constituted by the Chief Magistrate who is a
dual commission holder.

It is convenient to refer to the Section 85 statement in part as it relates to the various clauses. In
relation to clauses [57,72 and 73] note the Section 85 statement:I make the following statement under section 85(5) of the Constitution Act 1975 of the reasons why it is
the intention of clauses 41, 56, 57, 58, 59, 72, 73, 74 and 75 to alter or vary section 85 of the Constitution
Act 1975.
Clause 57 of the Bill inserts new subsection (3) in section 430R of the Children, Youth and Families Act 2005,
clause 72 of the Bill inserts new subsection (3) in section 283 of the Criminal Procedure Act 2009 and clause
73 inserts new subsection (3) in section 290A of the Criminal Procedure Act 2009, to provide there would
be no further right of appeal on an error of law against the sentence imposed by the Court of Appeal on
appeal from a decision of the Chief Magistrate with Supreme Court dual commission. This restriction will
limit the jurisdiction of the Supreme Court and engage section 85 of the Constitution Act 1975.
Section 430R of the Children, Youth and Families Act 2005, and sections 283 and 290A of the Criminal
Procedure Act 2009 currently provide for limited further appeal rights, including where a person is
sentenced to detention or imprisonment by the Trial Division of the Supreme Court on appeal from a
decision of the Chief Magistrate, where detention or imprisonment was not imposed in the original
hearing. In relation to criminal summary proceedings, the reforms in this Bill provide for appeals from
the decision of the Chief Magistrate with Supreme Court dual commission to be made to the Court of
Appeal de novo. Currently, criminal summary appeals are heard de novo and this Bill maintains that
right. If the limited further appeal right continues to be available, it would require the Court of Appeal
to review its own decision for an error. This would be an unusual appellate process. In addition, the
Children, Youth and Families Act 2005 and the Criminal Procedure Act 2009 require the appellate court
to warn the appellant that they face the possibility of a more severe sentence than what was imposed
in the original summary hearing, which helps to safeguard against the need for the further appeal rights
as on receiving that warning, the appellant would usually abandon their appeal.

The Committee has reviewed the Section 85 statement and the Second Reading Speech. The
Committee is of the view that the amendments made by clauses [57,72 and 73] which alter or limit
the jurisdiction of the Supreme Court are appropriate and desirable in all the circumstances.
In relation to clauses [58,59,74 and 75] note the Section 85 statement:Clause 58 of the Bill inserts new subsection (2) into section 430VA of the Children, Youth and Families
Act 2005, clause 59 of the Bill inserts new subsection (1A) into section 430W of the Children, Youth and
Families Act 2005, clause 74 of the Bill amends section 302A of the Criminal Procedure Act 2009 and
clause 75 of the Bill inserts new subsection (1A) into section 308 of the Criminal Procedure Act 2009, to
provide that questions of law arising on the hearing of an appeal from a decision of the Chief Magistrate
with Supreme Court dual commission would no longer be reserved for determination by the Court of
Appeal, and any point of law arising on appeal from a decision of the Chief Magistrate with Supreme
Court dual commission would no longer be referred to the Court of Appeal. This restriction will limit the
jurisdiction of the Supreme Court and engage section 85 of the Constitution Act 1975.
Section 430W of the Children, Youth and Families Act 2005 and section 308 of the Criminal Procedure
Act 2009 currently allow the DPP to refer a point of law that has arisen on appeal to the Trial Division of
the Supreme Court, from a decision of the Magistrates’ Court or Children’s Court constituted by the
Chief Magistrate, to the Court of Appeal. The DPP’s referral of a question of law under these provisions
does not affect the appellant’s case outcome. Section 430VA of the Children, Youth and Families Act
2005 and section 302A of the Criminal Procedure Act 2009 currently provide for questions of law arising
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on the hearing of an appeal to the Trial Division of the Supreme Court, from a decision of the
Magistrates’ Court or Children’s Court constituted by the Chief Magistrate, to be reserved by the Trial
Division of the Supreme Court for determination by the Court of Appeal.
The reforms in this Bill provide for appeals under Part 6.1 of the Criminal Procedure Act 2009 and Division
1, 2 and 2A of the Children, Youth and Families Act 2005 from the Magistrates’ Court or Children’s Court
to be heard by the Court of Appeal, if the decision being appealed was from the Chief Magistrate who
is a Supreme Court dual commission holder, instead of the Trial Division of the Supreme Court.
Accordingly, if the DPP continues to be able to refer a point of law, or if questions of law continue to be
able to be reserved for determination by the Court of Appeal, it would require the Court of Appeal to
review its own decision, or consider a question of law in a proceeding it is already hearing on appeal.
This would be an unusual appellate process.

The Committee has reviewed the Section 85 statement and the Second Reading Speech. The
Committee is of the view that the amendments made by clauses [58,59,74 and 75] which alter or
limit the jurisdiction of the Supreme Court are appropriate and desirable in all the circumstances.
In relation to clause [56] note the Second 85 statement:Clause 56 of the Bill amends section 430Q of the Children, Youth and Families Act 2005 which provides
that if a person appeals under Division 5 of Part 5.4 to the Supreme Court on a question of law, that
person abandons finally and conclusively any right to appeal to the County Court or the Supreme Court
in relation to that proceeding. Reference to the Supreme Court in section 430Q, as amended by clause
56, will include the Court of Appeal. This restriction will limit the jurisdiction of the Supreme Court and
engage section 85 of the Constitution Act 1975.
There are multiple avenues for appeals for criminal summary proceedings under Part 5.4 of the Children,
Youth and Families Act 2005. One avenue provides a fresh hearing of all the evidence, one avenue
provides for appeals in relation to a failure to fulfil an undertaking, and another avenue involves an
appeal on a question of law. Clause 56 of the Bill provides that where a person chooses to appeal on a
question of law from a final order of the Criminal Division of the Children’s Court constituted by the
Chief Magistrate with Supreme Court dual commission, they abandon any right to appeal to the Court
of Appeal as provided for in the other avenues of appeal in relation to that proceeding. This ensures
that there is appropriate finality to proceedings and prevents the proliferation of proceedings in relation
to decisions of the Children’s Court.

The Committee has reviewed the Section 85 statement and the Second Reading Speech. The
Committee is of the view that the amendments made by clause [56] which alter or limit the
jurisdiction of the Supreme Court are appropriate and desirable in all the circumstances.
In relation to clause [41] note the Section 85 statement:Clause 41 of the Bill relates to the rights of appeal against various decisions of the Children’s Court in
relation to child protection matters and provides that if a person appeals to the Supreme Court on a
question of law the person is deemed to have abandoned any right under the section to appeal to the
Trial Division of the Supreme Court or the Court of Appeal, as the case requires. The reason for limiting
the jurisdiction of the Supreme Court is to prevent a proliferation of lengthy proceedings in relation to
decisions of the Children’s Court.

The Committee has reviewed the Section 85 statement and the Second Reading Speech. The
Committee is of the view that the amendments made by clause [41] which alter or limit the
jurisdiction of the Supreme Court are appropriate and desirable in all the circumstances.
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Charter Issues
Fair hearing – Sentence indication
Summary: The effect of clause 113(3) may be that an accused may be tried and sentenced, without his
or her agreement, by a judge whom the accused had previously asked to indicate the likely sentence he
or she would give if the accused pled guilty before the trial. The Committee will write to the AttorneyGeneral seeking further information.
Relevant provisions
The Committee notes that clause 113(3) repeals existing s. 209(2) of the Criminal Procedure Act 2009,
which provides:
If—
(a)

the court gives a sentence indication under section 207; and

(b)

the accused does not plead guilty to the charge for the offence at the first available opportunity—

at trial the court must be constituted by a different judge, unless all the parties otherwise agree.

Substituted section 207 permits a judge to indicate, before a trial commences, the type or maximum
total sentence that he or she is likely to give the accused if he or she pleads guilty at that time. Existing
s. 208 provides that an indication under s. 207 ‘may be given only on the application of the accused’.
The Explanatory Memorandum explains:
The current section 209(2) requires that if the accused does not plead guilty in response to the indication
at the first available opportunity but instead chooses to proceed with a trial, the trial must be conducted
before a different judge. The trial can be listed before the same judge with the consent of both parties.
Section 209(2) is repealed as judicial allocations will be managed by the court, taking into account
relevant principles.

The Committee observes that the effect of clause 113(3) may be that an accused may be tried and
sentenced, without his or her agreement, by a judge whom the accused had previously asked to
indicate the likely sentence he or she would give if the accused pled guilty before the trial.
Charter analysis
The Statement of Compatibility remarks:
Section 24(1) of the Charter provides the right to a fair hearing. The decision by the higher courts
whether to grant a sentence indication does not infringe this right, as it does not limit the information
that may be presented to the court in a sentence indication hearing, and there is no prejudice to the
accused person’s later proceedings if they are not given, or do not accept, the indication. If a decision
not to grant an indication has been made, the proceeding will continue to trial or later plea.

However, the Statement of Compatibility does not address clause 113(3).
Conclusion
The Committee will write to the Attorney-General seeking further information as to the
compatibility of clause 113(3) with an accused’s Charter right to a fair hearing.
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Public Health and Wellbeing Amendment (Pandemic
Management) Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

26 October 2021
27 October 2021

Summary
The Bill:

Amends the Public Health and Wellbeing Act 2008 (PHW Act) in relation to the effective
management of pandemics;



Amends the PHW Act in relation to fees for detention of persons in quarantine during the COVID19 pandemic;



Amends the Infringements Act 2006 to broaden the scope of what constitutes special
circumstances in that Act and the Fines Reform Act 2014 and make amendments to those Acts
for the purposes of the concessional infringement scheme in the PHW Act;



Makes consequential amendments to other Acts.

Part 1 – Part 2 – Amendments relating to pandemic declaration
Clause [2] is the commencement provision. Division 2 of Part 4 comes into operation on 16
December 2021. Subclause (4) provides that if a provision does not come into operation before the
day that is 12 months after the day on which the Act receives the Royal Assent, it comes into operation
on that day.57
Overview of orders, powers and definitions
For convenience the varying types of orders, powers and definitions are set out here.


A pandemic declaration58 may be made by the Premier pursuant to section 165AB(1). A pandemic
declaration must specify the pandemic management area.



A serious risk to public health is defined as a pandemic disease or a disease of pandemic potential
that may pose a material risk of substantial injury or prejudice to the health of human beings
even when (a) the rate of community transmission of the disease in Victoria is low or (b) there
have been no cases of the disease in Victoria for a period of time. [4] Note that an infectious
disease is a pandemic disease at a particular time, if at that time there is a pandemic outbreak of
that infectious disease. An infectious disease is disease of pandemic potential at a particular time,
if that time the infectious disease has the potential to give rise to a pandemic disease but is not
yet a pandemic disease.59 (See new subsections (5) and (6) inserted by clause 4 after section 3(4)
of the PHW Act. [4]

57

58

59
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Note the Explanatory memorandum:- ‘The forced commencement date is primarily intended to ensure adequate time
is available to implement the concessional infringement scheme, including necessary operational and IT changes to be
made to enable applications to be processed and reduced penalty amounts applied to relevant fines.’
Note the Explanatory memorandum:- ‘The word “pandemic” is not itself defined in the Principal Act. It is intended to
have its ordinary meaning and is generally understood (as a noun) to mean an outbreak or epidemic of a disease
occurring over a very large area (such as an entire country, or continent, or worldwide), typically affecting a large
number of people. Similarly, when used as an adjective in relation to a disease, “pandemic” can be understood to refer
to a widespread (or global) outbreak of that disease.’
See clause 4:
(6) After section 3(4) of the Principal Act insert—
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60



A pandemic management area is an area specified in a pandemic declaration to be an area to
which the pandemic declaration applies.



A pandemic order may be made by the Minister pursuant to section 165AI(1). Pandemic orders
are the key instruments which may be made by the Minister when a pandemic declaration is in
force to impose measures the Minister considers reasonably necessary to protect public health
arising from a pandemic disease or a disease of pandemic potential. Note the Statement of
Compatibility:- ‘Pandemic orders may include a wide range of restrictions on individuals, including
detention, restrictions on movement and gatherings, requirements to use personal protective
equipment, the prohibition or regulation of activities, the requirement to provide information, the
requirement to be medically examined or tested and to destroy or manage disease vectors.’



A pandemic management power means a pandemic management general power or a pandemic
management order power. (The Chief Health Officer (CHO) may authorise the exercise of certain
powers. The CHO may authorise authorised officers or a specified class of authorised officers
appointed by the Secretary to exercise any of the public health risk powers and the pandemic
management powers. (See new section 165AW)) The authorisation must specify the period of
time for which the authorisation continues in force. (See new section 165AX)



A pandemic management general power means a power under section 165BA(1)(a) or (b). These
powers are generally available to authorised officers who are authorised to exercise the
pandemic management powers, and may be exercised independently of there being a relevant
pandemic order.60 Authorised officers exercising pandemic management general powers may
issue directions which restrict movement, prevent or limit entry and other matters listed from
subsection 165BA(2)(a) to (i). Note the Explanatory memorandum:- ‘New section 165BA sets out
the pandemic management general powers, which generally are residual powers to be exercised
by an authorised officer complementary to the scope of directions given, and regulation of activity
achieved, through pandemic orders made by the Minister. The first pandemic management
general power is the power to take action or give a direction, other than to detain a person, that
an authorised officer believes is reasonably necessary to protect public health. The second
pandemic management general power is the power to detain a person in a pandemic
management area if for the period the authorised officer believes it is reasonably necessary to
eliminate or reduce a serious risk to public health for the purpose of that detention. This power
allows an authorised officer to detain a person in a pandemic management area for the period
reasonably necessary to eliminate or reduce a serious risk to public health in circumstances that
are not covered or contemplated by a pandemic order by the Minister.’



A pandemic management order power means a power under section 165B(1)(a) or (b). These
powers may be exercised by authorised officers in relation to pandemic orders. These powers
generally give effect to a pandemic order. Note the Explanatory memorandum:- ‘The first
pandemic management order power is the power to take action or give a direction, other than to
detain a person, that the authorised officer believes is reasonably necessary to implement or give
effect to a pandemic order. This power reflects a key role authorised officers have in implementing

"(5) For the purposes of this Act, an infectious disease is a pandemic disease at a particular time if, at that time,
there is a pandemic outbreak of that infectious disease.
(6) For the purposes of this Act, an infectious disease is a disease of pandemic potential at a particular time if—
(a) at that time, the infectious disease has the potential to give rise to a pandemic, but is not yet a pandemic
disease; or
(b) all of the following apply—
(i) before that time, the infectious disease was a pandemic disease;
(ii) at that time, the infectious disease is no longer a pandemic disease;
(iii) at that time, the infectious disease has the ongoing potential to give rise to a pandemic.”
Note the Explanatory memorandum:- ‘These powers that are generally available to authorised officers who are
authorised to exercise the pandemic management powers, and may be exercised independently of there being a
relevant pandemic order.’
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pandemic orders, including by limiting non compliance with pandemic orders of wide application
made by the Minister. The second pandemic management order power is the power to detain a
person in accordance with a pandemic order that requires the detention or extension of detention
of a person.‘
It amends section 19 which enables the Secretary to delegate powers, duties and functions to ‘any
prescribed senior officer’. ‘Prescribed senior officer’ is amended to include employees of health
services.61 [5] It amends section 22 which provides for the CHO’s power of delegation. New section
22(1A) enables the CHO to delegate powers, duties or function of the CHO to an executive62 or a
prescribed senior officer.63 [8] It provides for the existing special powers that may be exercised by the
Secretary to direct councils and council officers during a pandemic as well as for a state of
emergency. [9] The Secretary may appoint an employee of a health service to be an authorised
officer.64 [10]
Part 8A – Protection of life and public health during pandemics
It inserts new Part 8A into the PHW Act which establishes a framework for the protection of life and
public health during pandemics. It establishes a range of mechanisms, powers, duties and protections
as part of the framework. [12]
Pandemic declarations made by the Premier – reporting requirements
In respect of a pandemic declaration made by the Premier a summary of relevant provisions is set out
for convenience:

The Premier may make a declaration in writing if satisfied there is a serious risk to public health
arising from a pandemic disease or a disease of pandemic potential; (See section 165AB, section
165AC)



The Premier must consult with and consider the advice of the Minister and the CHO before
making a pandemic declaration; (See section 165AB)



The Premier must consult with and consider the advice of the Minister and the CHO before
varying, extending or revoking a pandemic declaration; (See section 165AE)



The Premier must provide notification as soon as practicable of the making, variation, extension
or revocation of a pandemic declaration. This includes publication in the Government Gazette
and broadcasting; (See section 165AF)



The Premier must prepare a report to Parliament on the making, variation, extension or
revocation of a declaration. The report must include a statement of reasons, a copy of the advice

61

62
63

64
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Note the Explanatory memorandum:- ‘The effect of these amendments is therefore to enable the Secretary to delegate
powers, duties and functions to employees of health services. This will ensure the Secretary is able to delegate to this
skilled workforce where appropriate, including to utilise this surge capacity to assist in responding to a pandemic.’
Note an executive within the meaning of section 4(1) of the Public Administration Act 2004.
Note the Explanatory memorandum:- ‘These sections relate to authorisation of authorised officers to exercise public
health risk powers, emergency powers and pandemic management powers… powers, duties and functions may be
delegated under section 22(1A) whether or not the person to whom they are delegated is a registered medical
practitioner. This amendment recognises that a large number of authorised officers may need to be authorised to
effectively respond to a pandemic, including broader classes of authorised officers permitted to be appointed under
Part 13 of the Principal Act currently, and new section 165CN to be inserted by the Bill, such as police officers, protective
services officers, Worksafe inspectors, public sector employees of other States and territories and designated health
service providers. Expanding the ability to delegate the power to authorise these persons assists with efficiently
operationalising a pandemic response, if the Chief Health Officer considers it appropriate to delegate this power.’
Note the Explanatory memorandum:- ‘…amends section 30 of the Principal Act to enable the Secretary, by instrument,
to appoint an employee of a health service to be an authorised officer. This amendment ensures there is flexibility to
draw on the skills and expertise of this workforce to assist in dealing with public health risks, including (but not limited
to) responding to pandemics.’
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of the Minister and the CHO and a summary of the pandemic orders made, the public health risk
powers and the pandemic management powers exercised. If Parliament is sitting on the day after
the declaration is made, the report must be tabled that day. If Parliament is not sitting the
Premier must give a copy of the report to the Clerk within 3 business days who must give a copy
to each member as soon as practicable and arrange for tabling when Parliament on the next
sitting day; (See section 165AG, 165AH)


A pandemic declaration is not a legislative instrument within the meaning of Subordinate
Legislation Act 1994; (See section 165CR)



A report on the operation of Part 8A must be undertaken within 2 years. (See new section 165CX)

Pandemic orders made by the Minister – reporting requirements – Pandemic Order Register – advice
of the CHO – a statement of reasons – an explanation of the human rights that are protected by the
Charter and how any such limitations are demonstrably justified
In respect of pandemic orders made by the Minister a summary of relevant provisions is set out for
convenience:-

65



The Minister may make at any time after the making of a pandemic declaration any order the
Minister believes is reasonably necessary to protect public health. The order may include matters
such as the detention of persons in a pandemic management area; the restriction of movement
in a pandemic management area; the prevention or limitation of entry into a pandemic
management area; the prohibition or regulation of public and private gatherings; the use of
personal protective equipment; the prohibition or regulation of activities, businesses or
undertakings; the testing of persons in a pandemic management area or a condition of entry to
a pandemic management area; the quarantining or destruction or other management of disease
vectors. (See new section 165AI)



A pandemic order may be expressed to apply to all persons, specified classes of persons and
specified persons (not a single named individual). (See new section 165AK). It may differentiate
persons identified by their presence in a pandemic management area or particular location; their
participation in or presence at an event; an activity that they have undertaken or are undertaking
or their characteristics, attributes or circumstances. (See new section 165AK)



The Minister must request the advice of the CHO and must have regard to the advice before
making a pandemic order. The Minister may have regard to any other matter including but not
limited to social and economic matters and may consult any other person the Minister considers
appropriate. (See new section 165AL)



The Minister may vary, extend or revoke a pandemic order but must request the advice of the
CHO and have regard to that advice. (See section 165AO)



A pandemic order must be in writing (See new section 165AM) and published on the Pandemic
Order Register (See section 165AP) before it comes into force and published in the Government
Gazette. (See new section 165AR)



Within 14 days of publication on the Pandemic Order Register,65 a written record of the CHO
health advice, a statement of reasons for the making, variation, extension or revocation of the
pandemic order must be published on an Internet site maintained by the Department. In
addition, an explanation of the human rights that are protected by the Charter and how any such
limitations are demonstrably justified. (See new section 165AP)



A pandemic order and documents required under section 165AP must be tabled in Parliament
within 6 sitting days after a pandemic order comes into force. (See new section 165AQ)

New section 165CS provide the Minister must establish and maintain a Pandemic Order Register.
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Scrutiny, suspension and disallowance of pandemic orders – Scrutiny of Acts and Regulations
Committee (Committee)
New Division 4 provides an oversight role for the Committee.
It provides that the Committee may report to the Parliament if it considers that a pandemic order or
an instrument that extends, varies or revokes a pandemic order laid before Parliament under section
1654AQ(1)(a):(a)

does not appear to be within the powers conferred by this Act; or

(b)

without clear and express authority being conferred by this Act—
(i)

has a retrospective effect; or

(ii)

imposes any tax, fee, fine, imprisonment or other penalty; or

(iii) purports to shift the legal burden of proof to a person accused of an offence; or
(iv) provides for the subdelegation of powers delegated by this Act; or
(c)

is incompatible with the human rights set out in the Charter of Human Rights and Responsibilities.

The Committee’s report may contain recommendations as it considers appropriate that a pandemic
order or pandemic instrument be disallowed, amended or suspended in whole or in part. Note the
Statement of compatibility:Another critical safeguard is the ability for the Scrutiny of Acts and Regulation Committee (SARC) to
review pandemic orders and make recommendations to Parliament for amendment, suspension or
disallowance, including on the basis of any incompatibility with the rights set out in the Charter. If SARC
recommends a pandemic order be disallowed in whole, or in part, or there is a failure to comply with
the tabling requirements imposed by proposed section 165AQ, the Parliament may consider
disallowance of a pandemic order. These safeguards also apply to instruments that extend, vary or
revoke pandemic orders. This ensures that Parliament has oversight of pandemic orders, including for
compatibility with Charter rights.

Suspension


If the Committee proposes suspension it must send a copy of the report to the responsible
Minister, Governor in Council and the maker of the pandemic order or pandemic instrument. The
suspension comes into effect 7 days after the report is sent to the Governor in Council until the
end of the period during which the pandemic order or part of the pandemic order or pandemic
instrument could be disallowed under section 165AU. (See new section 165AT(2)(b))



However, the Governor in Council on the recommendation of the Minister within 7 days (after
the report is sent to the Governor in Council) may by Order published in the Government Gazette
declare that the operation of the pandemic order or pandemic instrument is not suspended. (See
new section 165AT(3))



From the date the Order is published in the Government Gazette declaring that the operation of
the pandemic order or pandemic instrument is not suspended, the provision in the Committee’s
report providing for the suspension ceases to have any force or effect. (See new section
165AT(4))

Disallowance
New section 165AU provides for the disallowance of a pandemic order or pandemic instrument by a
resolution passed by both Houses of Parliament.
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Disallowance only applies if the Committee has either reported to the Parliament under section
165AS recommending disallowance or if there was a failure to comply with section 165AQ66 and
the Committee has reported that failure to each House of Parliament. Section 165AQ makes
provision for the timing and tabling in Parliament in relation to pandemic orders. Relevant
documents67 must be tabled within 6 sitting days after a pandemic order, variation, extension or
revocation comes into force.



Note section 165AQ(2) provides that a failure to comply with the requirements of that section
does not affect the validity of the pandemic order or the variation, extension or revocation as
the case requires.



A notice of resolution to disallow a pandemic order or pandemic instrument must be given in
each House of Parliament on or before the 18th sitting day if the pandemic order or pandemic
instrument and associated documents are laid before the House in accordance with section
165AQ ie: within 6 sitting days after the pandemic order or pandemic instrument comes into
force.



Alternately, a notice of resolution to disallow a pandemic order or pandemic instrument must be
given in each House of Parliament on or before the 24th sitting day, after the pandemic order or
pandemic instrument is published in the Government Gazette in accordance with section 165AR,
if the pandemic order or pandemic instrument and associated documents were not laid in each
House of Parliament in accordance with section 165AQ.



A notice of resolution for disallowance must be passed by each House of Parliament on or before
the 12th sitting day of each House after the giving of the notice of the resolution. (See new section
165AU(2)(b))

Certain instruments are not legislative instruments
New section 165CR expressly provides that the following instruments are not legislative instruments
within the meaning of the Subordinate Legislation Act 1994:(a)

A pandemic declaration;

(b)

An instrument of variation, extension or revocation of a pandemic declaration;

(c)

A pandemic order;

(d)

An instrument of variation, extension or revocation of a pandemic order;

(e)

A standard or guidelines made under section 165BM;

(f)

A pandemic information determination;

(g)

A variation or revocation of a pandemic determination.

Accordingly, the provisions of the Subordinate Legislation Act 1994 and any particular tabling,
publication or other requirements imposed in respect of instruments or statutory rules under that Act
do not apply to these specified instruments. Note the Explanatory memorandum:New section 165CR provides that pandemic declarations, pandemic orders, the exercise of pandemic
management powers, pandemic information determinations and detention standards or guidelines are
not legislative instruments for the purposes of the Subordinate Legislation Act 1994. New Part 8A does,
however, provide for procedural and review requirements similar to the tabling and publication
requirements under Part 3A and scrutiny, suspension and disallowance measures under Part 5A of the
Subordinate Legislation Act 1994.

66
67

See section 165AQ tabling in Parliament of documents relating to a pandemic order.
See section 165AP – A copy of the CHO advice, a statement of reasons, an explanation of the human rights protected
under the Charter and how any such limitations are demonstrably justified.
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The Committee notes that Section 15A of the Subordinate Legislation Act 1994 requires where a
statutory rule is made the responsible Minister must ensure that a copy of any applicable documents
relating to the statutory rule must be given to the Committee within 10 working days after the making
of the statutory rule. Similarly section 16C requires that the responsible Minister must ensure a copy
of the legislative instrument and accompanying documents are sent to the Committee within 10
working days after the making of the legislative instrument.
The Committee notes that specified timeframes are imposed for recommendations for disallowance
in respect of pandemic orders and pandemic instrument under new Division 4. However insofar as the
Subordinate Legislation Act 1994 is comparable, the Committee notes there are no equivalent
provisions with respect to the mandatory provision of material by the responsible Minister to it within
a specified period either in relation to pandemic orders or pandemic instruments under the provisions
in new Division 4.
Pandemic Management Powers
Pandemic orders made by the Minister may be of general or wide application or otherwise apply to
classes of persons. The CHO may authorise the exercise of certain powers to authorised officers or
classes of authorised officers if a pandemic is in force and the CHO believes it is reasonably necessary
to grant an authorisation to eliminate or reduce a serious risk to public health. (See new section
165AW)68
New section 165B sets out the pandemic management order powers which are generally powers
related to giving effect to a pandemic order. Note the Explanatory memorandum:The first pandemic management order power is the power to take action or give a direction, other than
to detain a person, that the authorised officer believes is reasonably necessary to implement or give
effect to a pandemic order. This power reflects a key role authorised officers have in implementing
pandemic orders, including by limiting non compliance with pandemic orders of wide application made
by the Minister. The second pandemic management order power is the power to detain a person in
accordance with a pandemic order that requires the detention or extension of detention of a person.
…In exercising this power an authorised officer does not have to separately reach a requisite state of
mind to detain a person (provided the detention is in accordance with the pandemic order), reflecting
the necessary role "on the ground" role that authorised officers have in detaining persons, which in
certain circumstances may involve detention of groups of people required to be detained under a
pandemic order.

New section 165BA sets out the pandemic management general powers. Note the Explanatory
memorandum:New section 165BA sets out the pandemic management general powers, which generally are residual
powers to be exercised by an authorised officer complementary to the scope of directions given, and
regulation of activity achieved, through pandemic orders made by the Minister. The first pandemic
management general power is the power to take action or give a direction, other than to detain a
person, that an authorised officer believes is reasonably necessary to protect public health. The second
pandemic management general power is the power to detain a person in a pandemic management area
if for the period the authorised officer believes it is reasonably necessary to eliminate or reduce a serious
risk to public health for the purpose of that detention. This power allows an authorised officer to detain
a person in a pandemic management area for the period reasonably necessary to eliminate or reduce a
serious risk to public health in circumstances that are not covered or contemplated by a pandemic order
by the Minister… Noting pandemic orders made by the Minister may be of general or wide application
(such as applying to all persons in metropolitan Melbourne or all person in Victoria) or otherwise may

68
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Note the Explanatory memorandum:- ‘This new section 165AW is in contrast to new section 165CO, which limits the
public health risk powers that authorised officers appointed under section 165CN may be authorised by the Chief Health
Officer to exercise. These authorised officers include, among others, police officers and Worksafe inspectors within the
meaning of the Occupational Health and Safety Act 2004.’
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apply to classes of persons, in contrast there are limitations in respect of to whom pandemic
management general powers exercised by authorised officer may apply. In the exercise of a pandemic
management general power to take any action or give any direction, other than to detain a person, an
authorised officer is only permitted to give a direction that applies to more than one person where the
directed person—
• is participating or present at an event at a particular location; or
• is undertaking a particular activity at a particular location; or
• is located in the immediate vicinity of the authorised officer or present at a particular premises and
the direction relates to restricting movement, requiring movement or to limiting entry.
In each of these circumstances, it may be necessary, in an authorised officer's belief that it is reasonably
necessary to protect health, to give a direction to multiple people, including groups or crowds of people.
Directions may be necessary due to a confirmed outbreak of a pandemic disease or the presence of a
disease vector or the emergence of some other threat.

New section 165BC69 provides that an authorised officer may be assisted by any person in exercising a
public health risk power or a pandemic management power authorised under new Part 8A. New
Division 6 makes provision for special protections in respect of powers of detention. (See new sections
165BD to 165BI)70 Application for review of decisions may be made to the Secretary for review by a
Detention Review Officer. The CHO may review an application from the Detention Review Officer.71
(See new section 165BI) Note the Statement of Compatibility:- ‘The bill provides a mechanism for the
merits of detention decisions to be internally reviewed and does not limit the ability of the Supreme
Court to review the lawfulness of detention by way of its habeas corpus jurisdiction.’ The Minister may
make and publish guidelines and standards. (See new section 165BM)
Offences, Penalties, Information sharing – Pandemic information determinations – Independent
Pandemic Management Advisory Committee – Part 4 – Consequential amendments
It inserts new offences and penalties for breaches of pandemic orders. Note the Second Reading
Speech:- ‘Among the key features of the new Part are… including an aggravated offence to deter the
most serious conduct recognising the serious risks to public health that may result from noncompliance.’ It is an offence to refuse or fail to comply with a pandemic order or a direction given to a
person or a requirement made of the person in the exercise of a pandemic management power. A
person is not guilty if the person had a reasonable excuse for refusing or failing to comply.72 (See new
section 165BO) New section 165BO inserts a new aggravated offence if a person fails to comply with a
pandemic order or a direction and the person knows or ought to know that the failure to comply is

69

70

71
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Note the Explanatory memorandum:- ‘New section 165BC provides that an authorised officer may be assisted by any
person in exercising a public health risk power or a pandemic management power authorised under new Part 8A. A
request for assistance to be provided by a police officer must be made to the Chief Commissioner of Police or a delegate
of the Chief Commissioner of Police. Provisions relating to requests for assistance for this new section 165BC and
current sections 192 and 202 of the Principal Act are in new section 227A to be inserted by clause 17 of the Bill.’
Note the Explanatory memorandum: ‘In either case, detention commences only after the exercise of a pandemic
management power by an authorised officer. There are a range of circumstances in which persons may be detained,
for example detention in hotel quarantine, or detention of a group of persons within a defined geographical location
or area. Detention may or may not involve a person being taken into physical custody.’
Note the Explanatory memorandum:- ‘New section 165BI enables a person detained or whose detention is extended
to make an application to the Secretary for a review of their detention by a Detention Review Officer.
The Public Health and Wellbeing Amendment (State of Emergency Extension) Act 2021 introduced a mechanism for
persons subject to detention under the exercise of the emergency power in section 200(1)(a) of the Principal Act to
apply for a review of a detention decision by a Detention Review Officer. Detention Review Officers are appointed under
section 32A of the Principal Act and must be lawyers of 10 years' experience and employed under Part 3 of the Public
Administration Act 2004. The new detention review mechanism for the purposes of new Part 8A will operate similarly
to the current detention review mechanism in Division 3 of Part 10 of the Principal Act.’
The maximum penalty in the case of a corporation is 600 penalty units ($109,044) and 120 penalty units ($21,808) in
the case of a natural person.
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likely to cause a serious risk to the health of another individual.73 (See new section 165BO) Proceedings
for an aggravated offence must not be brought unless approved by the Secretary or the Chief
Commissioner of Police. [16] It inserts new Division 4A which contains general provisions relating to
requests for assistance powers. Where requests relate generally to the exercise of powers they must
be made by the Secretary. All other requests for assistance may be made by an authorised officer. [17]
Division 7 clarifies provisions for authorised information sharing by the Secretary and the CHO and
pandemic information determinations by the Information Commissioner. (See new section 165BR and
section 165BU) It makes provision for the protection of information obtained with contact tracing.
Note the Statement of Compatibility:In order to facilitate time critical sharing and use of information during a pandemic, the Bill introduces
a power for the Minister to apply to the Victorian Information Commissioner for a Pandemic Information
Determination. A Pandemic Information Determination allows for sharing information in circumstances
that would not be permitted by the Information Privacy Principles in the Privacy Data Protection Act
2014 and the Health Privacy Principles in the Health Records Act 2001. A Pandemic Information
Determination can be made if Victoria’s Information Commissioner is satisfied that the public interest
in sharing or using personal or health information outweighs compliance with the Information Privacy
Principles and Health Privacy Principles. This reform strikes an important balance between enabling
urgent and time critical information sharing and use, while ensuring that this can only occur in line with
a decision of the Information Commissioner.

It makes provision for the protection of information obtained with contact tracing. (See new sections
165CB, 165CC and 165CD) It establishes an Independent Pandemic Management Advisory Committee
for the purposes of providing advice in relation to managing the pandemic. (See new section 165CE)
Reports prepared by the Pandemic Management Advisory Committee must be tabled in the
Parliament. It makes provision for matters relating to the interaction between a state of emergency
and a pandemic. New section 165CN provides for the appointment of authorised officers. New section
165CO sets out the limitations on the powers that may be conferred on authorised officers permitted
by section 165CN.74
Part 3 makes amendments for a new concessional infringement penalty scheme for pandemic related
infringement offences. [20,21] It amends section 17(1) of the Parliamentary Committees Act 2003 to
refer to the functions conferred on the Committee by Division 4 of new Part 8A. [31] It substitutes new
section 238D which disapplies requirements for consultation under sections 6 and 7 of the Subordinate
Legislation Act 1994 for the first statutory rule made under section 238A, 238B or 238C. [42] It provides
for the current quarantine fee scheme to continue past its repeal date of 31 December 2021 to recover
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The maximum penalty in the case of a natural person is 500 penalty units ($90,870) or imprisonment for 2 years. In the
case of a body corporate, 2500 penalty units($454,350) or a fine determined in accordance with section 165BH.
Note the Explanatory memorandum:- ‘New section 165CN provides that, in addition to the persons who may be
appointed under section 30(1) of the Principal Act, the Secretary by instrument may appoint certain other persons when
a pandemic declaration is in force. The additional persons that may be appointed as authorised officers for the purpose
of the Principal Act include any person the Secretary considers appropriate for appointment based on the person's
skills, attributes or experience; police officers; protective services officers; Worksafe inspectors; public sector
employees of any other State or any territory; and designated health service providers. This new section 165CN
continues the effect of section 250 of the Principal Act introduced by the COVID-19 Omnibus (Emergency Measures)
and Other Acts Amendment Act 2020, which empowers the Secretary to appoint a wider range of persons as authorised
officers. This temporary provision is to be repealed on 16 December 2021 and the replication and extension of this
power under new section 165CN reflects the need for the availability of a power to appoint specified types of persons
as authorised officers to exercise limited powers to assist with the response to, and management of, the widespread
serious risk to health posed by a pandemic disease or disease of pandemic potential. New section 165CO provides for
the authorisation of powers of authorised officers appointed under new section 165CN, which are limited depending
on that category of person appointed as an authorised officer. Subsection (1) retains the limitations on the powers that
may be conferred on authorised officers contained in section 250A of the Principal Act (which was also inserted by the
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020 and otherwise is repealed on
16 December 2021).’
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unpaid quarantine fees.75 It makes amendments to the Infringements Act 2006 and the Fines Reform
Act 2014.

Comments under the PCA
Pandemic declarations – Pandemic orders – Rights and freedoms – (Section 17(a)(i), PCA)
Pandemic declarations
New section 165AB as inserted by clause [12] provides the Premier may make a pandemic declaration
if satisfied there is a serious risk to public health arising from a pandemic disease or a disease of
pandemic potential. (A ‘serious risk to public health’ is defined as a pandemic disease or a disease of
pandemic potential that may pose a material risk of substantial injury or prejudice to the health of
human beings even when (a) the rate of community transmission of the disease in Victoria is low, or
(b) there have been no cases of the disease in Victoria for a period of time.) The Premier must consult
with and consider the advice of the Minister and the CHO before making a pandemic declaration. A
declaration must be in writing. The Premier must revoke a pandemic declaration if satisfied that there
is no longer a serious risk to public health.
Extension of a declaration
A declaration may be extended if the Premier is satisfied there continues to be a serious risk to public
health. (See new section 165AE) Pursuant to new section 165AE(5) there is no limit on the number of
times a pandemic declaration may be extended under subsection (1) but the period of extension must
not be longer than 3 months. Note the Second Reading Speech:A pandemic declaration will activate the pandemic powers.
The powers provided by the new regulatory framework are only available under controlled
circumstances: when the Premier has made a pandemic declaration. The Premier can only make a
declaration if satisfied that there is a serious risk to public health arising from a pandemic disease, or a
disease with the potential to become a pandemic.
Importantly, the Premier must consult with the Chief Health Officer and the Minister and consider their
advice before making the declaration. This requirement ensures that public health considerations
remain front and centre in any decision to declare a pandemic and enliven the pandemic powers in the
new Part, and that declarations are made only where necessary on public health grounds.
The Premier’s pivotal role is a crucial policy element of the new model. It recognises that the most senior
elected government official should make the significant decision to make a pandemic declaration.
Providing for a pandemic declaration to be made by the Premier is similar to the Premier’s power to
declare a state of disaster under Victoria’s emergency management legislation.
A pandemic declaration must specify the disease to which it relates and the pandemic management
area, which may be throughout Victoria or in a specified area or areas. The declaration may be in force
for an initial period of up to four weeks. A declaration may then be renewed for up to three months at
a time, with no limit on the number of renewals or the total time period. This recognises that pandemics
may continue for long periods of time and may require the retention of crucial public health measures
for as long as is reasonably necessary to protect public health and lives generally. It acknowledges that
pandemics do not have a neat “start” and “finish” and that a serious threat may remain even as the
severity of pandemic conditions reduces globally.
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Note the Second Reading Speech:- ‘The mandatory quarantine regime in Victoria is undergoing significant change,
including the introduction of home-based quarantine and the operationalisation of the Victorian Quarantine Hub. It is
intended the fee scheme will be repealed by a future Parliament when the scheme is no longer considered a necessary
measure in response to the COVID-19 pandemic. This means that the first set of regulations made after the passage of
the Bill will be excluded from the formal consultation and regulatory impact assessment processes under the
Subordinate Legislation Act 1994.’
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Balanced against this is the requirement that the Premier must revoke the declaration as soon as they
are satisfied that the circumstances giving rise to the declaration are no longer a serious risk to public
health. This obligation is an important check in the new regulatory system which seeks to ensure that
restrictions – and access to pandemic powers – are not maintained beyond what is required to respond
to the serious risk to public health. The Bill promotes transparency and accountability by requiring the
Premier to report to Parliament on the pandemic each time a declaration is made, varied or renewed.

The Committee notes the Statement of Compatibility:Unlike a state of emergency declaration, a pandemic declaration can extend for as long as the pandemic
lasts – there is no predetermined maximum period of operation. This is consistent with the position in
a number of other Australian jurisdictions. Although the existence of a legislative limit on how long a
state of emergency could continue for was envisaged as being rights protective, in practice it has
imposed an arbitrary time limit on the length of the state of emergency and, in the case of the COVID19 pandemic, the relevant threat to public health has continued for well beyond that maximum. The
pandemic powers will be available to protect public health for so long as, but not longer than, they are
necessary.

Reporting requirements
The Committee refers to earlier comments in respect of reporting requirements. In summary the
Premier must be satisfied there is a serious risk to public health76; must consult with and consider the
advice of the CHO and the Minister77 and must report to Parliament78 including a statement of reasons,
a copy of the advice of the CHO and the Minister, a summary of the pandemic orders made, the public
health risk powers and the pandemic management powers exercised.
The Committee notes that the effect of the Premier making such a declaration is that orders made
and powers exercised under Part 8A may curtail individual and collective rights and freedoms in
respect of prohibitions, the regulation of public and private gatherings, the use of masks, the carrying
on of activities and businesses and the restriction of movement and other specified matters may be
for lengthy periods of time, namely as long as a pandemic lasts. The Committee notes that such a
declaration is made for the purposes of managing a pandemic, protecting public health and
wellbeing and preventing and managing serious risk to life. The Committee notes the reporting
requirements to Parliament in respect of a declaration. The Committee refers the matter to
Parliament.
Pandemic orders – broad
New section 165AI provides the Minister may make broad pandemic orders that the Minister believes
are reasonably necessary to protect public health including but not limited to the matters listed in
subsection 2(a) to (j). New section 165AK provides that a pandemic order may be expressed to apply
to all persons, specified classes of persons and specified persons. (Note that subsection (2) provides
that a pandemic order must not be expressed to apply to a single named individual.) Subsections (3)
and (4) provide:(3) Without limiting subsection (1), a pandemic order may apply to, differentiate between or vary in its
application to persons or classes of person identified by one or more of the following—

76
77
78
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(a)

their presence in a pandemic management area or in a particular location in a pandemic
management area;

(b)

their participation in or presence at an event;

(c)

an activity that they have undertaken or are undertaking;

See section 165AC.
See section 165AB and 165AE.
See section 165AG and 165AH.
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(d)
(4)

their characteristics, attributes or circumstances.

Without limiting the meaning of the expression attribute in subsection (3)—
(a)

a pandemic order may apply to, differentiate between or vary in its application to persons or
classes of person identified by reference to an attribute within the meaning of the Equal
Opportunity Act 2010; and

(b)

to avoid doubt, a pandemic order is an enactment for the purposes of section 75(1)(b) of that
Act.

The Committee notes the Statement of Compatibility:Proposed section 165AK provides that pandemic orders made by the Minister can apply to specified
classes of person, and the class can be identified by a characteristic attributable to them, or by other
circumstances relevant to the protection of public health. Some of the characteristics may be attributes
protected under the EO Act, such as age and pre-existing medical conditions. It is also possible that
vaccination status could be found to be relevantly linked to another protected attribute, so that
distinguishing on that basis may discriminate on the basis of an attribute. When using similar powers
under the current emergency provisions, exceptions are being made to vaccination requirements, for
example where people have medical contraindications that prevent vaccination. Proposed subsection
(4) of this section specifies that a pandemic order may differentiate between people on the basis of
attributes protected under the EO Act and that a pandemic order is an enactment for the purposes of
section 75(1)(b) of the EO Act.
To the extent that the differentiation made in an order would otherwise constitute unlawful
discrimination under the EO Act, this provision will limit the right to equality in the Charter. In terms of
the nature and extent of any limitation, it is important to note the intention in proposed section 165A(2)
that pandemic orders should be demonstrably justified in accordance with section 7(2) of the Charter…
These new powers could be used to limit the size of gatherings and the use of places of worship, which
would place limits on the freedom to demonstrate one’s religion or belief as part of a community. They
may also be used to impose vaccination requirements in order to enjoy certain activities in groups,
including religious worship.

New section 156AM provides amongst other matters that a pandemic order may confer powers or
impose duties in connection with the pandemic order on a specified class or class of persons. Note the
Explanatory memorandum:These provisions provide for flexibility and clarity in how pandemic orders may apply or be expressed,
and in how they are operationalised noting pandemic orders may regulate a wide range of matters. For
example, a pandemic order could—
•

leave certain matters to be decided by the Chief Health Officer;

•

enable authorised officers or other persons to determine exemptions from pandemic orders;

•

establish a permit system for the purposes of entry into a pandemic management area;

•

confer powers or impose duties on the Service Victoria CEO in relation to the collection of
information for the purposes of a pandemic order.

Reporting requirements – Oversight role of the Committee – Scrutiny, suspension and disallowance of
pandemic orders
The Committee refers to earlier comments in respect of its additional oversight role. In summary these
relate to the making, varying, extending or revoking a pandemic order which the Minister believes is
reasonably necessary to protect health79, the Minister must request and have regard to the advice of
the CHO80, must ensure the publication of a pandemic order and associated documents on the
Pandemic Order Register.81 Associated documents include a copy of or a written record of the advice
79
80
81

See new Section 165AI.
See new Section 165AL.
See new Section 165AP.
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given by the CHO, a statement of reasons for the making of the order and an explanation of the human
rights protected by the Charter that may be limited by the order and how any such limitations are
demonstrably justified.82 New Division 4 makes provision for the scrutiny of pandemic orders or
pandemic instruments. Provision is made for disallowance of pandemic orders or pandemic
instruments by the Parliament in accordance with the provisions set out in Division 4.
The Committee notes that broad Ministerial pandemic orders may be made which are expressed to
apply to all persons, specified classes of persons and specified persons for the purposes of the
protection of public health. Ministerial pandemic orders may differentiate or vary their application
to a person or class of person identified by reference to an attribute within the meaning of the Equal
Opportunity Act 2010 for the purposes of the protection of public health.
The orders made under Part 8A may curtail individual and collective rights and freedoms in respect
of prohibitions, the regulation of public and private gatherings, the use of masks, the carrying on of
activities and businesses and the restriction of movement and other specified matters may be made
for a lengthy period of time for the specific purposes of managing a pandemic, protecting public
health and wellbeing and preventing and managing serious risk to life. The Committee notes the
publishing and reporting requirements and the establishment of the Pandemic Order Register. The
Committee notes its oversight role with respect to the scrutiny, suspension and disallowance of
pandemic orders. The Committee refers the matter to Parliament.
Entry to premises – Warrantless entry – Rights and freedoms – (Section 17(a)(i), PCA)
It inserts new Division 4A which contains general provisions relating to requests for assistance powers.
Where requests relate generally to the exercise of powers they must be made by the Secretary. All
other requests for assistance may be made by an authorised officer. [17]
New section 227A provides additional details relating to requests for assistance provided to authorised
officers under section 165BC, section 192 or section 202. New section 227B provides that assistance
can be provided by a police officer where it is reasonably necessary to assist the authorised officer in
exercising a power under the PHW Act if requested by an authorised officer or the Secretary.
The powers may relate to the exercise of powers in relation to a particular pandemic or emergency or
in relation to the exercise of particular public health risk powers, emergency powers or pandemic
management powers. [17] Police officers may provide assistance by:
(a)

effecting warrantless entry into premises pursuant to a specific request from an authorised officer;

(b)

compelling a person to provide the person’s name, address and any other information;

(c)

using reasonable force.

Note subsection (3) provides that these subsections do not permit a police officer to exercise
reasonable force to assist in the exercise of a power to require a person to undertake an examination,
test or pharmacological treatment or prophylaxis. Note the Statement of Compatibility:Proposed section 227B provides for police officers to, upon request, assist authorised officers in relation
to the exercise of the authorised officer’s powers under the Act. Where reasonably necessary, this
assistance may take the form of: compelling the provision of information, including identity; and using
reasonable force. Police may also provide assistance by effecting warrantless entry into premises, but
only where reasonably necessary and where an authorised officer has specifically requested this form
of assistance. Given their training and functions, there are circumstances in which it will be preferable
and necessary for police officers, rather than authorised officers, to exercise these powers. The exercise
of these powers could limit the rights to privacy and home in section 13(a) of the Charter, the right to
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See new section 165AP.
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freedom of movement in section 12 of the Charter, and the right to liberty and security in section 21 of
the Charter.
I do not consider the right to humane treatment in section 22(1) of the Charter would be limited by the
use of ‘reasonable force’, because by definition force of this kind must be proportionate and necessary
in the circumstances. Further, proposed section 227B(3) expressly prevents police from using
reasonable force to require a person to undertake an examination, test, pharmacological treatment or
prophylaxis. This prevents the use of force by police in circumstances that could potentially deteriorate
into a breach of the right to humane treatment when deprived of liberty in section 22(1), or into a
breach of the right not to be treated in a cruel, inhuman or degrading way in section 10(b) of the Charter
or of the medical treatment right in section 10(c). I consider that these assistance powers are
appropriately circumscribed to ensure that rights will not be limited unreasonably, including because
existing safeguards are maintained.

The Committee notes the above and that the powers may be used where it is reasonably necessary
to assist an authorised officer upon request in exercising a power under the Act for the purposes of
the protection of public health and wellbeing and managing a pandemic. The Committee refers the
matter to Parliament.

Charter Issues
Reasonable limits – Pandemic orders – Pandemic management powers
Summary: The effect of new sub-sections 165AB(1), 165AI(1) and 165AW(2)(a) may be that, if the
Premier makes a declaration concerning a serious risk to public health in specified areas relating to
specified diseases, the Minister for Health and officers authorised by the Chief Health Officer may make
any order, action or direction believed to be reasonably necessary to protect public health. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 12, inserting a new sub-section 165AB(1), provides that the Premier
may make a declaration if he or she ‘is satisfied that there is a serious risk to public health arising from
a pandemic disease or a disease of pandemic potential’. New sub-section 165AC(1) provides that the
declaration must specify the areas to which the declaration applies and the diseases to which the
declaration relates. New sub-section 165AI(1) provides:
The Minister may, at any time on or after the making of a pandemic declaration, make any order (a
pandemic order) that the Minister believes is reasonably necessary to protect public health.

The Explanatory Memorandum explains:
New section 165AI(1) is a broad and general power, recognising that the public health responses
required to effectively respond to pandemic diseases and diseases of pandemic potential may be
difficult to specify precisely and exhaustively, as pandemics by their nature are unpredictable and often
unprecedented. Importantly, however, the power to make pandemic orders is subject to the
requirement that the Minister must believe that the order is reasonably necessary to protect public
health

The Committee also notes that new sub-section 165AW(2)(a) provides that, if ‘a pandemic declaration
is in force’, ‘[t]he Chief Health Officer may, for the purpose of eliminating or reducing the serious risk
to public health, authorise… authorised officers… appointed by the Secretary to exercise’ various
powers. New sub-section 165AX(3)(b) provides that the authorisation ‘must… describe in general
terms the serious risk to public health to which it relates’. New sub-section 165B(1)(a) provides that
one such power is ‘to take any action or give any direction, other than to detain a person, that the
authorised officer believes is reasonably necessary to protect public health’.
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The Committee observes that the effect of new sub-sections 165AB(1), 165AI(1) and 165AW(2)(a)
may be that, if the Premier makes a declaration concerning a serious risk to public health in specified
areas relating to specified diseases, the Minister for Health and officers authorised by the Chief
Health Officer may make any order, action or direction (except for actions by authorised officers to
detain a person) believed to be reasonably necessary to protect public health.
The Committee notes that, except for non-exhaustive examples of orders, actions or directions, the
pandemic orders and pandemic management powers ‘reasonably necessary to protect public health’
may not be expressly limited to the areas where the pandemic declaration applies or to public health
risks arising from the disease to which the direction relates.
Charter analysis
The Statement of Compatibility remarks:
Both the Minister’s powers in proposed section 165AI and authorised officers’ powers in proposed
sections 165B and 165BA will impact rights in similar ways… The use of these powers is likely to engage
the following rights: equality (section 8); protection from medical treatment without full, free and
informed consent (section 10); freedom from forced work (section 11); freedom of movement (section
12); rights to privacy, family and home (section 13); freedom of thought, conscience, religion and belief
(section 14); freedom of expression (section 15); peaceful assembly and freedom of association (section
16); protection of families and children (section 17); cultural rights (section 19); property rights (section
20); right to liberty and security of person (section 21); right to humane treatment when deprived of
liberty (section 22).
…
Powers of a similar kind already exist in the Act, and I do not consider that Charter rights will be limited
to a greater extent than is already allowed for under the existing provisions. This new Part tailors the
powers to what is necessary to manage a pandemic and provides greater detail about how they can be
used. This promotes the requirement in section 7(2) of the Charter that any limits on rights must be
“under law” and that it should be foreseeable how the law will and can limit rights.
To the extent that only the Minister will be able to exercise the pandemic powers in respect of large
groups (such as the entire State) the new Part will provide greater safeguards than the existing
emergency provisions which allow all powers to be exercised by authorised officers…
The new powers have been designed to ensure that any limitations on Charter rights are no more
restrictive than is reasonably necessary to address the specific pandemic response needed at the time.
Existing safeguards that apply to the equivalent powers already in the Act have been carried over and
additional safeguards have also been built into the use of the powers. This will ensure that any limits on
rights are minimised when the powers are used. The legislative intent for the powers to be exercised
compatibly with the Charter is also made expressly clear in proposed section 165A, which states
Parliament’s intention that in the administration of the new Part any limits on Charter rights should be
demonstrably justified under section 7(2) of the Charter. This will guide decision makers when exercising
the powers.
Additional, overarching, safeguards have also been introduced, such as the establishment of the
Independent Pandemic Management Advisory Committee, which will provide advice to the Minister
about the exercise of powers under this new Part. The Committee, taken as a whole, will have a range
of skills, knowledge and experience encompassing public health, infectious diseases, primary care,
emergency care, critical care, law, human rights, the interests and needs of traditional owners and
Aboriginal Victorians, and the interests and needs of vulnerable communities. Proposed section 165CF
provides that the Committee can make non-binding recommendations to the Minister and report to the
Minister, and proposed section 165CG requires that these reports are tabled in Parliament. This will
allow for transparency and public debate with respect to the performance of functions and the exercise
of powers under this new Part.

The Committee notes that new sub-section 165A(2) provides:
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The Parliament intends that in the administration of this Part any limitations on the human rights that
are protected by the Charter of Human Rights and Responsibilities should be demonstrably justified in
accordance with section 7(2) of that Charter.

and that new sub-section 165AP(1)(2)(c) provides that pandemic orders must be followed by an
explanation of how any human rights that are limited by the order are demonstrably justified.
However, the Committee observes that it may be unclear whether or not:


pandemic orders must, so far as is possible to do so consistently with their or new sub-section
165A(1)’s purpose, be interpreted in a way that is compatible with Charter rights.83



it is unlawful for the Minister for Health to make pandemic orders in a way that is incompatible
with a Charter right or fails to give proper consideration to a Charter right.84



a person may seek a relief or remedy in respect of a good faith authorisation or exercise of
pandemic management powers under new sub-sections 165AW(2)(a) and 165BA(1)(a) on a
ground of unlawfulness arising out of the Charter.85



the Independent Pandemic Management Advisory Committee is a public authority for the
purposes of the Charter, especially when it is acting on its own initiative.86

Relevant comparisons
The Committee notes that existing sub-s. 200(1) provides for an officer authorised by the Chief Health
Officer, after the Minister of Health has declared a state of emergency arising out of any circumstances
causing a serious risk to public health that specifies ‘an emergency area in which the state of
emergency exists’, to detain people or restrict movement ‘in the emergency area’ and to ‘give any
other direction that the authorised officer considers is reasonably necessary to protect public health.’

83

84

85

86

Charter s. 32(1) provides: ‘So far as it is possible to do so consistently with their purpose, all statutory provisions must
be interpreted in a way that is compatible with human rights.’ Charter s. 3(1) provides that ‘statutory provisions means
an Act… or a subordinate instrument’. Section 38 of the Interpretation of Legislation Act 1984 provides that ‘subordinate
instrument’ means ‘an instrument made under an Act’ that is a ‘statutory rule’, ‘contains regulations, rules, by‑laws,
proclamations, Orders in Council, orders or schemes’ or ‘is of a legislative character’. The Committee notes that new
sub-section 165CR(c) provides that pandemic orders ‘are not legislative instruments within the meaning of the
Subordinate Legislation Act 1994’.
Charter s. 38(1) provides: ‘Subject to this section, it is unlawful for a public authority to act in a way that is incompatible
with a human right or, in making a decision, to fail to give proper consideration to a relevant human right.’ The
Committee notes that, while it is clear that the Minister for Health is a public authority under the Charter, the Full Court
of the Federal Court has ruled that ‘the making of a subordinate instrument by a public authority is not comprehended
by the phrase “to act in a way” in s 38(1).’: Kerrison v Melbourne City Council [2014] FCAFC 130, [199]. See also Charter
s. 38(2).
Charter s. 39(1) provides: ‘If, otherwise than because of this Charter, a person may seek any relief or remedy in respect
of an act or decision of a public authority on the ground that the act or decision was unlawful, that person may seek
that relief or remedy on a ground of unlawfulness arising because of this Charter.’ The Committee notes that, while the
Chief Health Officer and authorised officers are public authority, new section 165CU(2) provides that those officers are
‘not personally liable for anything done or omitted to be done in good faith’ in the exercise (or in a reasonable belief in
the exercise) of those powers (and see Bare v IBAC [2015] VSCA 197); however, new section 165CU(3) provides that any
liability ‘attaches instead to the Crown’.
Charter s. 4(1) provides that a ‘public authority’ includes ‘an entity established by a statutory provision that has
functions of a public nature’ and ‘an entity whose functions are or include functions of a public nature, when it is
exercising those functions on behalf of the State or a public authority’. The Committee notes that, while it is clear that
the Independent Pandemic Management Advisory Committee has functions of a public nature, it may be unclear
whether or not it is either ‘established by a statutory provision’ (see new section 165CE, providing for the Minister to
establish the committee ‘by Order’) or ‘exercises those functions on behalf of the State or a public authority’ (at least
when it is acting on its own initiative: see new section 165CF.)
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The Committee observes that, in a letter responding to this Committee’s report on a previous Act that
provided for an extension of the state of emergency arising from SARS-CoV 2, the Minister for Health
remarked:87
[I]n making directions under section 200(1), the decision-maker must give proper consideration to
relevant human rights when making decisions and act compatibly with those rights (section 38(1) of the
Charter), recognising that a human right may be subject under law only to reasonable limits, accounting
for any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve (section 7(2) of the Charter).
In practice, the decision-maker giving directions under section 200(1), who is most typically the Chief
Health Officer, is provided with legal advice in order to assist proper assessment and consideration of
human rights, in order also to comply with section 32 of the Charter, which requires that so far as it is
possible to do so consistently with their purpose, all statutory provisions must be interpreted in a way
that is compatible with human rights.

Conclusion
The Committee will write to the Minister seeking further information as to whether or not:
•

the pandemic orders and pandemic management powers that may be made or exercised after
the Premier makes a pandemic declaration under new sub-section 165AB(1) are limited to the
areas where the pandemic declaration applies and to public health risks arising from the disease
to which the direction relates.

•

pandemic orders made under new sub-section 165AI(1) must, so far as is possible to do so
consistently with their or that sub-section’s purpose, be interpreted in a way that is compatible
with Charter rights.

•

it is unlawful for the Minister for Health to make pandemic orders under new sub-section
165A(1) in a way that is incompatible with a Charter right or fails to give proper consideration
to a Charter right.

•

a person may seek a relief or remedy in respect of a good faith authorisation or exercise of
pandemic management powers under new sub-sections 165AW(2)(a) and 165BA(1)(a) on a
ground of unlawfulness arising out of the Charter.

•

the Independent Pandemic Management Advisory Committee is a public authority for the
purposes of the Charter, including when it is acting at its own initiative.

Self-incrimination – Contact tracing information
Summary: The effect of clause 15 may be that a person can be required to reveal information to contact
tracers that may, where authorised by new section 165CD, be used to obtain evidence to prosecute the
person. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 15, inserting a new section 212A(1), provides:
A person is not excused from complying with a requirement under or for the purposes of Part 8A to
provide information on the ground that the information… might incriminate the person; or … may make
the person liable to a penalty.

The Explanatory Memorandum explains:
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This provision allows for the abrogation of the privilege against self-incrimination, to facilitate and
support the provision of information important to the prevention and management of the outbreak or
spread of pandemic diseases and diseases of pandemic potential. In responding to the serious risk to
public health posed by a pandemic disease or disease of pandemic potential, access to information is
often time-critical and requires access to full and accurate information, particularly in relation to
information used for contact tracing purposes. Although it is recognised that compelling the provision
of information engages consideration of a person's right to privacy, from the perspective of prioritising
the public interest in reducing or eliminating the serious risk to public health posed by a pandemic
disease or disease of pandemic potential, it is intended that an authorised officer should be empowered
to compel a person to provide the requested information, without that person being in fear of being
penalised or prosecuted in direct reliance on that information (except if the person provided false or
misleading information). If the person provides contact tracing information, Division 8 of new Part 8A
applies to that information.

New section 165CC prohibits the use or disclosure of contact tracing information unless that use or
disclosure is authorised by new section 165CD.
New sub-section 212A(2) provides that ‘information provided by a person in compliance with… a
requirement under or for the purposes of Part 8A to provide information’:
(a)

is not admissible in evidence against the natural person in a criminal proceeding, other than a
proceeding in respect of the provision of false or misleading information; and

(b) must not be used in any action, proceeding or process that may make the person liable to a criminal
penalty, other than a proceeding in respect of the provision of false or misleading information.

The Committee notes that new sub-section 212A(2) may not expressly bar the admission or use against
a person of evidence obtained as a direct or indirect consequence of the person providing information
in compliance with a requirement under new Part 8A.
The Committee observes that the effect of clause 15 may be that a person can be required to reveal
information to contact tracers that may, where authorised by new section 165CD, be used to obtain
evidence to prosecute the person.
Charter analysis
The Statement of Compatibility remarks:
The central aspect of the privilege against self-incrimination is protected by the direct use immunity
provided in proposed section 212A and is therefore not disturbed by the bill. Further, in the Major
Crimes case the Supreme Court recognised that the derivative use of answers given in an examination
could be abrogated by statute (at [43]) and that some limitation on this right could be justified under
the Charter (at [144]).
Providing a derivative use immunity would undermine the ability to prosecute persons responsible for
offences that have serious life-threatening public health implications, where they have initially come to
attention through the contact tracing process, for example where it is identified through the contact
tracing process that a person caught an infectious disease from another person as a result of them
breaching a pandemic order. This is the primary way in which most infringements of pandemic orders
and directions given by authorised officers will be uncovered and would effectively preclude any
prosecution of these offences, no matter how egregious the behaviour. This would rob this vitally
important regulatory scheme of the important deterrent effects that high profile prosecutions can have.
I consider that allowing derivative evidence to be used is necessary to ensure breaches of pandemic
orders and directions given by authorised officers can be investigated and prosecuted. The admission of
derivative evidence obtained as a consequence of answers given under Part 8A would not result in an
unfair trial. The law has long recognised that the privilege against self-incrimination may be limited by
statute and the admission of such evidence does not render a trial unfair and I consider the same will
apply under section 24(1) of the Charter.
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The Committee observes that new section 165CD may, in some circumstances, permit a use or
disclosure of contact tracing information for the investigation of offences other than breaches of
pandemic orders or directions, where doing so is either:


‘for a public health purpose’: new sub-para 165C(1)(a)



‘for the purpose of addressing an imminent threat to life, health, safety or welfare of one or
more individuals in circumstances where an individual… poses, or is reasonably suspected of
posing, an imminent threat to the life, health, safety or welfare of others’: new sub-para
165C(2)(b)(ii)

potentially including other offences under the Public Health and Wellbeing Act 2008, or offences
against the person under the Crimes Act 1958 and other statutes.
The Committee notes that the Supreme Court of Victoria has held that the Charter’s provision on
interpreting statutory provisions required that a provision in similar terms to new section 212(2)(a)
must be read as prohibiting the admission of evidence ‘elicited’ from a compelled examination in a
later prosecution of the examined person that ‘could not have been obtained, or the significance of
which could not have been appreciated, but for the’ examination.88
Relevant comparisons
The Committee notes that public health statutes in:


the Australian Capital Territory, the Northern Territory and Tasmania, similarly to existing Part 8,
do not expressly require people to disclose self-incriminatory information.89



New South Wales, South Australia and Western Australia, similarly to new section 212(2)(a),
expressly prohibit the admission of self-incriminatory information in most proceedings against
the person who provided the information but do not expressly prohibit the use of evidence
elicited from that information.90



Queensland, expressly prohibits the use in nearly all civil and criminal proceedings of information
obtained as a direct or indirect result of the provision of self-incriminatory information.91

Conclusion
The Committee will write to the Minister seeking further information as to whether or not
information obtained from an individual during contact tracing may be used to obtain further
evidence for use in prosecutions of that individual for offences other than breaches of pandemic
orders or authorised officers’ directions, including offences against the person under the Crimes Act
1958.

88

89

90

91
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Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [177], discussing then s. 39 of
the Major Crimes (Investigative Powers) Act 2004. The Committee notes that then s. 39 was later expressly amended
to reverse the Supreme Court’s ruling: see Criminal Organisations Control and Other Acts Amendment Act 2014,
s. 162(2).
Public Health Act 1997 (ACT), s. 120; Public and Environmental Health Act 2011 (NT), s. 86 (and see s. 112); Emergency
Management Act 1986 (Tas), ss. 40 & 60.
Public Health Act 2010 (NSW), s. 114 (and see s. 130.); South Australian Public Health Act 2011 (SA), s. 147 (and see
s. 100.); Public Health Act 2016 (WA), s. 244 (and see Protection of Information (Entry Registration Information Relating
to COVID-19 and Other Infectious Diseases) Act 2021 (WA), s. 6.)
Public Health Act 2005 (Qld), s. 100 (and see Division 3 of Part 3.)

House Amendment
Terrorism (Community Protection) Amendment Act 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date
Royal Assent

Amendment moved and passed
Moved by

14 September 2021
15 September 2021
3 November 2021

28 October 2021
Hon Jaclyn Symes MP

Summary
Note: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The Committee reported on the Bill as originally introduced in Alert Digest No. 12 of 2021 tabled on
5 October 2021. The Committee now provides a further report on the House amendments. The
amendments were passed in the Legislative Assembly and the Legislative Council on 28 October 2021.

Charter Issues
Equality – Public participation – Fair hearing – Exemption of class of persons from jury summons
Summary: The effect of new sub-section 27(4) may be that the Juries Commissioner may exempt a class
of persons who are qualified, liable and randomly selected to serve as jurors from being summoned to
serve if there is good cause to do so based on health, safety or welfare concerns. The Committee will
write to the Attorney-General seeking further information.
Relevant provisions
The Committee notes that new section 30B, which amended existing s. 27 of the Juries Act 2000,
inserted a new sub-section 27(4), which provides:
The Juries Commissioner, in the Commissioner’s discretion, may exempt a person or class of persons
from being summoned if, in the Commissioner’s opinion, there is good cause to do so based on health,
safety or welfare concerns relating to the person, that class of persons or the community.

New sub-section 27(4) will be repealed on 26 October 2022.
The existing Act provides that the Juries Commissioner:


must periodically ask the Victorian Electoral Commission to prepare a roll of electors over 18 in
each jury district who are apparently qualified and liable for jury service



must prepare a list of persons randomly selected from that roll in sufficient numbers to constitute
a panel or pool for random selection for striking juries for trials



must issue a summons to people randomly selected from that list
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may, if a person applies, excuse him or her from jury service if satisfied that there is a good reason
to do so (including illness or poor health; incapacity; substantial inconvenience to the public; or
any other matter of special urgency or importance.)

The Committee observes that the effect of new sub-section 27(4) may be that, until 26 October 2022,
the Juries Commissioner may exempt a class of persons who are qualified, liable and randomly
selected to serve as jurors (and who did not apply to be excused from service) from being
summoned, if there is good cause to do so based on health, safety or welfare concerns.
At the committee stage for the bill, the Attorney-General remarked:
I would like to put on record that the courts already have a range of public health measures in place to
help safeguard jurors, court users and the staff and that these are amendments about giving additional
discretion to address public health concerns related to COVID-19 in the context of jury trials. Currently
the juries commissioner cannot prevent persons who pose a health and safety or welfare risk from being
summoned for jury service, and this may present, as I have discussed, risks to other jurors or potential
jurors and indeed court staff and court users.
The amendments will allow the juries commissioner the discretion to exempt a person or class of
persons from being summoned for jury service if there is a good cause to do so based on health, safety
or welfare considerations to the person, that class of persons or the community. The power will be
discretionary, and the juries commissioner will need to determine whether an exemption is warranted
based on the particular facts and circumstances. For example, the commissioner may decide that
persons who are not fully vaccinated against COVID-19 may pose a particular health risk based on
relevant advice at the time. The juries commissioner may consult with the chief health officer to enable
their decision-making to be based on current relevant health advice. These amendments are based on
similar provisions in New South Wales which have operated effectively since March 2020.

The Committee notes that, when new sub-section 27(4) commenced, nearly one in five adult Victorians
were not full vaccinated against COVID-19.92
Charter analysis
The Attorney-General’s letter93 to the Committee remarked:
The Juries Commissioner’s ability to exempt a person or a class of persons under the proposed new
provisions may limit the right to equality before the law under section 8(3) and the right to participate
in public life without discrimination under section 18 of the Charter by leading to indirect discrimination.
For example, if the Juries Commissioner exempted persons who are not vaccinated against COVID-19, it
could result in indirect discrimination on the basis of religious activity if vaccination is incompatible with
a person’s religious beliefs, or where a medical condition prevents the person from being vaccinated.
Whether a decision to exempt a person amounts to indirect discrimination will depend on whether any
disadvantage imposed is unreasonable, based on consideration of (amongst other things) whether the
disadvantage is proportionate to the result sought.
Given the importance of the purpose of the reforms, which is to protect the health, safety and welfare
of jurors and other court users, I am satisfied that the potential limitations on the rights to equality and
participation in public life are reasonable and justified. Allowing unvaccinated jurors to serve on juries
may expose other persons in the court environment to a real risk of acquiring COVID-19, given the
prevalence of the disease in the community and the transmissibility of the disease, particularly when
people are confined indoors together for long periods of time. While other persons may be vaccinated,
this does not provide complete protection against disease, particularly for persons in at-risk groups
(including older persons and immunocompromised persons).

92

93
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See <https://www.health.gov.au/sites/default/files/documents/2021/11/covid-19-vaccine-rollout-update-3november-2021.pdf>, stating that 81.8% of Victorians aged 16 or over have received a second dose on the day the Act
received royal assent.
See page 56.

Alert Digest No. 15 of 2021
I am satisfied that these reforms are a less restrictive means than other options (such as prohibiting any
unvaccinated person from serving on a jury). It is important to note that whether a person or class of
persons is exempted will be determined on a case-by-case basis, based on an assessment of the health,
safety or welfare risks posed in the particular circumstances. The Juries Commissioner will be able to
consider a range of matters when assessing the level of risk posed and determining whether an
exemption is warranted, and can consult with the courts in this regard.
The reforms ensure accountability and procedural fairness by enabling the Commissioner to consult
with the Chief Health Officer. An exempted person may also seek judicial review of the decision. Further,
as a public authority, the Juries Commissioner will need to give proper consideration to relevant human
rights when making their decision, as required by section 38(1) of the Charter.
…
The exclusion of persons from serving on juries has the potential to result in jury bias, which has been
found to violate the right to a fair hearing. However, I consider that the proposed amendments do not
limit this right, as the power to exclude jurors is confined to specific public health reasons unrelated to
the content of the trial, which would not result in a jury being ‘biased’. The criteria for exclusion are also
sufficiently defined, and subject to appropriate safeguards, to ensure that this power could not be
exercised to exclude persons inappropriately for reasons unrelated to public health. Conversely, the
amendments promote the right to a fair hearing and the right to be tried without unreasonable delay in
section 25(2)(c) by reducing unnecessary adjournments to, and termination or re-litigation of, jury trials.

The Committee notes that new sub-section 27(4) does not expressly:


require that exemptions ‘be determined on a case-by-case basis, based on an assessment of the
health, safety or welfare risks posed in the particular circumstances’, and may permit blanket
exemptions of classes of persons, potentially including classes with an attribute listed in s. 6 of
the Equal Opportunity Act 2010.94



confine the Commissioner’s exclusion power to ‘specific public health reasons unrelated to the
content of the trial’ and may permit an exemption of a person or class of persons based on a
concern, e.g. a safety concern, related to the content of a particular trial or trials.



provide for a litigant to be informed of a decision made under new sub-section 27(4).95

Relevant comparisons
The Committee notes that provisions in New South Wales permit the sheriff to exempt ‘a person’ from
selection to be summoned for trials or inquests for ‘good cause’, including ‘safety or welfare
considerations relating to the person or the community at large’.96 Those provisions will be repealed
on 22 March 2022.
Conclusion
The Committee will write to the Attorney-General seeking further information as to whether or not
the Juries Commissioner:
•

may exempt classes of persons from all jury service (e.g. for the remainder of the pandemic)
under new sub-section 27(4)

94

Section 16 of the Equal Opportunity Act 2010 provides that an employer may not discriminate in determining who
should be offered employment. However, s. 75 permits discrimination authorised under an Act and s. 86(1) permits
discrimination on the basis of disability or physical features if reasonably necessary to protect health or safety.
New sub-section 27(6) provides: ‘If the Juries Commissioner exempts a person or a class of persons under subsection
(4), the Commissioner must notify the person or any person who belongs to that class of persons about the exemption’.
The Committee notes that a litigant may challenge ‘the array’ on the basis of a ‘deliberate contriving’ by the
Commissioner: see Victorian Law Reform Commission, Jury Empanelment (2014), [3.23].
Jury Act 1977 (NSW), s. 25(4) & (5). The Committee notes that the NSW provision does not expressly provide for
exemption of a ‘class of persons’.

95
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•

may exempt a person under new sub-section 27(4) for a reason other than a public health
reason, including a safety concern related to the content of a trial

•

will inform litigants of decisions made under new sub-section 27(4).
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Ministerial Correspondence
The Committee received a response on the Act listed below.
The response is reproduced here – please refer to Appendix 3 for additional information.

Terrorism (Community Protection) Amendment Act 2021
[House Amendment]
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Our ref: 21106421

Ms Helen Mason
Executive Officer
Scrutiny of Acts and Regulations Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002
Dear Ms Mason
Juries Act reforms in the Terrorism (Community Protection) Amendment Bill 2021
I write to advise the Committee of proposed reforms to the Juries Act 2000. These reforms
will be included as House amendments to the above Bill, as they require urgent passage to
help facilitate the safe resumption of jury trials as soon as possible.
The amendments will allow the Juries Commissioner to exempt a person or a class of persons
from being summoned for jury service if there is good cause to do so based on health, safety
or welfare concerns. In deciding whether to make an exemption, the Juries Commissioner
may consult with the Chief Health Officer. As a decision to exempt under this proposed
legislation will be an administrative decision by a public official, judicial review will be
available.
The reforms engage several rights under the Charter of Human Rights and Responsibilities Act
2006 (the Charter), including:
the right to equality before the law (section 8)
the right to life (section 9)
the right to privacy (section 13)
the right to take part in public life (section 18), and
the rights to a fair hearing (section 24) and in criminal proceedings (section 25).
While this expedited process is not subject to the usual process, including a formal Statement
of Compatibility, the government has carefully considered the Charter implications of the
reforms, as discussed below. To the extent that the reforms limit those rights, I am satisfied
that the limitations are reasonable and demonstrably justified having regard to the factors in
section 7(2) of the Charter.

.

Right to equality (section 8) and right to participate in public life (section 18)
Section 8 of the Charter provides that every person has the right to equality and protection
from discrimination. 'Discrimination' under the Charter is defined by reference to the Equal
Opportunity Act 2010, which includes both direct discrimination (where a person treats
another person unfavourably because of that protected attribute) and indirect discrimination
(where a requirement, condition or practice unreasonably disadvantages a particular cohort
with a protected attribute).
Section 18 of the Charter provide that every person in Victoria has the right, and is to have
the opportunity, without discrimination, to participate in the conduct of public affairs,
directly or through chosen representatives. Section 18(2)(b) of the Charter provides that
every eligible person has the right, and is to have the opportunity without discrimination, to
have access, on general terms of equality, to the Victorian public service and public office.
The Juries Commissioner’s ability to exempt a person or a class of persons under the
proposed new provisions may limit the right to equality before the law under section 8(3)
and the right to participate in public life without discrimination under section 18 of the
Charter by leading to indirect discrimination. For example, if the Juries Commissioner
exempted persons who are not vaccinated against COVID-19, it could result in indirect
discrimination on the basis of religious activity if vaccination is incompatible with a person’s
religious beliefs, or where a medical condition prevents the person from being vaccinated.
Whether a decision to exempt a person amounts to indirect discrimination will depend on
whether any disadvantage imposed is unreasonable, based on consideration of (amongst
other things) whether the disadvantage is proportionate to the result sought.
Given the importance of the purpose of the reforms, which is to protect the health, safety
and welfare of jurors and other court users, I am satisfied that the potential limitations on the
rights to equality and participation in public life are reasonable and justified. Allowing
unvaccinated jurors to serve on juries may expose other persons in the court environment to
a real risk of acquiring COVID-19, given the prevalence of the disease in the community and
the transmissibility of the disease, particularly when people are confined indoors together for
long periods of time. While other persons may be vaccinated, this does not provide complete
protection against disease, particularly for persons in at-risk groups (including older persons
and immunocompromised persons).
I am satisfied that these reforms are a less restrictive means than other options (such as
prohibiting any unvaccinated person from serving on a jury). It is important to note that
whether a person or class of persons is exempted will be determined on a case-by-case basis,
based on an assessment of the health, safety or welfare risks posed in the particular
circumstances. The Juries Commissioner will be able to consider a range of matters when
assessing the level of risk posed and determining whether an exemption is warranted, and
can consult with the courts in this regard.

.

The reforms ensure accountability and procedural fairness by enabling the Commissioner to
consult with the Chief Health Officer. An exempted person may also seek judicial review of
the decision. Further, as a public authority, the Juries Commissioner will need to give proper
consideration to relevant human rights when making their decision, as required by section
38(1) of the Charter.
Right to life (section 9)
Section 9 of the Charter provides that every person has the right to life and has the right not
to be arbitrarily deprived of life.
The amendments promote this right by providing a mechanism to ensure jurors, judicial
officers, court staff and other members of the public attending or otherwise involved in court
proceedings are protected from risks to their health, safety and welfare. If the Juries
Commissioner were to exempt unvaccinated persons from jury service while COVID-19
remains a significant public health concern, this would promote the right to life by reducing
infection risk for jurors and other court users as well as to their family members and other
close contacts.
Right to a fair hearing (section 24) and rights in criminal proceedings (section 25)
Section 24 of the Charter provides that a person charged with a criminal offence or a party to
a civil proceeding has the right to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and public hearing. This right is
complemented by section 25, which sets out certain minimum guarantees for individuals
subject to criminal proceedings, including the right to be tried without unreasonable delay.
The exclusion of persons from serving on juries has the potential to result in jury bias, which
has been found to violate the right to a fair hearing. However, I consider that the proposed
amendments do not limit this right, as the power to exclude jurors is confined to specific
public health reasons unrelated to the content of the trial, which would not result in a jury
being ‘biased’. The criteria for exclusion are also sufficiently defined, and subject to
appropriate safeguards, to ensure that this power could not be exercised to exclude persons
inappropriately for reasons unrelated to public health.
Conversely, the amendments promote the right to a fair hearing and the right to be tried
without unreasonable delay in section 25(2)(c) by reducing unnecessary adjournments to, and
termination or re-litigation of, jury trials.
Right to privacy (section 13)
Section 13(a) of the Charter provides that every person has the right not to have their
privacy unlawfully or arbitrarily interfered with. The right to privacy is a right of broad
application, which relevantly includes the right to bodily privacy and information privacy.

.

The amendments engage the right to privacy by allowing the Juries Commissioner to collect
information to determine whether the person may be exempted based on health, safety or
welfare concerns.
I am satisfied that any limitation on the right to privacy is reasonable and proportionate.
Interference with privacy will only limit the right if they are unlawful or arbitrary. An
interference will be lawful it is permitted by a law which is precise and appropriately
circumscribed, and will be arbitrary only if it is capricious, unpredictable, unjust or
unreasonable, in the sense of being disproportionate to the legitimate aim sought. In this
case, the interference with privacy will be authorised under the Juries Act and will be
subject to clear criteria. To the extent that this involves the collection of health information,
such as a person’s vaccination status, this information will also be subject to the protections
in the Health Records Act 2001.
I trust that the Committee will find the advice provided in this letter helpful when considering
the amendments to the Juries Act included in the Bill. If you require any additional
information, please contact David Atkinson, Executive Director, Justice Policy and Legislation,
in the Department of Justice and Community Safety at david.atkinson@justice.vic.gov.au.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Emergency Services
28
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Assisted Reproductive Treatment Amendment Bill 2021
11
Bail Amendment (Reducing Pre-trial Imprisonment of Women, Aboriginal, and Vulnerable
Persons) Bill 2021
12
Building Amendment (Registration and Other Matters) Bill 2021
10
Casino and Gambling Legislation Amendment Bill 2021
15
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Children, Youth and Families Amendment (Child Protection) Bill 2021
13
Circular Economy (Waste Reduction and Recycling) Bill 2021
15
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Domestic Animals Amendment (Reuniting Pets and Other Matters) Bill 2021
14
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Senior Secondary Pathways Reforms and Other
Matters) Bill 2021
12
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Energy Legislation Amendment Bill 2021
8, 9
Equal Opportunity (Religious Exceptions) Amendment Bill 2021
15
Essential Services Commission (Compliance and Enforcement Powers) Amendment Bill 2021
12
Firearms and Other Acts Amendment Bill 2021
12
Forests Amendment (Forest Firefighters Presumptive Rights Compensation) Bill 2021
12
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Great Ocean Road and Environs Protection Amendment Bill 2021
11
Health Legislation Amendment (Information Sharing) Bill 2021
13
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters) Bill 2021
15
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Local Government Amendment (Rates and Charges) Bill 2021
14
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Members of Parliament (Standards) Amendment Bill 2021
10
Mental Health Amendment (Counsellors) Bill 2021
13
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
14
Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
15
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
Sex Work Decriminalisation Bill 2021
14
Social Services Regulation Bill 2021
10
Special Investigator Bill 2021
14
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Suburban Rail Loop Bill 2021
11, 13
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Terrorism (Community Protection) Amendment Bill 2021
12, 14
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15
Transport Legislation Amendment (Transport Plan) Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Victorian Collaborative Centre for Mental Health and Wellbeing Bill 2021
14
Water and Catchment Legislation Amendment Bill 2021
12, 14
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
Order in Council – Revision of Animal Welfare Codes of Practice
Order to Declare a Class of Entities as Specified Entities
SR No 13 – Sale of Land (Exemption) Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
SR No 47 – Environment Protection Regulations 2021
SR No. 92 – Environment Protection Amendment (Wind Turbine Noise) Regulations 2021
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Special Investigator Bill 2021
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
(ii)

11 of 2020
9 of 2020, 3
14
7, 9

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Suburban Rail Loop Bill 2021
(iii)

11, 13

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Suburban Rail Loop Bill 2021
Water and Catchment Legislation Amendment Bill 2021

9 of 2020, 3
11, 13
12, 14

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Casino and Gambling Legislation Amendment Bill 2021
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Children, Youth and Families Amendment (Child Protection) Bill 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021

15
13 of 2020, 2
13
15
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Cladding Safety Victoria Act 2020 (House Amendment)
11 of 2020
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Energy Legislation Amendment Bill 2021
8, 9
Equal Opportunity (Religious Exceptions) Amendment Bill 2021
15
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters) Bill 2021
15
Mental Health Amendment (Counsellors) Bill 2021
13
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
15
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Sex Work Decriminalisation Bill 2021
14
Special Investigator Bill 2021
14
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Terrorism (Community Protection) Amendment Bill 2021
12, 14
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14

Section 17(b)
(i), (ii) and (iii) repeals, alters or varies the jurisdiction of the Supreme Court
Terrorism (Community Protection) Amendment Bill 2021

64
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13-12-20
28-02-21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16-02-21
01-03-21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16-02-21
01-03-21

2 of 2021
4 of 2021

Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

09-06-21
07-07-21

7 of 2021
9 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

09-06-21
29.06.21

7 of 2021
9 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney-General

09-06-21
22-06-21

7 of 2021
9 of 2021

Energy Legislation Amendment Bill
2021

Energy, Environment and Climate
Change

23-06-21
02-08-21

8 of 2021
9 of 2021

Occupational Health and Safety
and Other Legislation
Amendment Bill 2021

Workplace Safety

07-09-21
18-08-21

9 of 2021
11 of 2021

Suburban Rail Loop Bill 2021

Suburban Rail Loop

14-09-21
06-10-21

11 of 2021
13 of 2021

Terrorism (Community Protection)
Amendment Bill 2021

Attorney-General

05-10-21
14-10-21

12 of 2021
14 of 2021

Water and Catchment Legislation
Amendment Bill 2021

Water

05-10-21
20-10-21

12 of 2021
14 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21

14 of 2021

Special Investigator Bill 2021

Attorney-General

27-10-21

14 of 2021

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Bill 2021

Treasurer

27-10-21

14 of 2021

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

Casino and Gambling Legislation
Amendment Bill 2021

Consumer Affairs, Gaming and
Liquor Regulation

15 of 2021

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

15 of 2021
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Equal Opportunity (Religious
Exceptions) Amendment Bill 2021

Attorney-General

15 of 2021

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Bill 2021

Health

15 of 2021
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