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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Consumer Legislation Amendment Bill 2019
Member
Portfolio

Hon Marlene Kairouz MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

11 September 2019
12 September 2019

Summary
The Bill amends several Acts in relation to the consumer law protection framework in Victoria to
improve their operation, clarify requirements and update outdated references.
In particular, the Bill:‐

1

2

3

4



amends the Australian Consumer Law and Fair Trading Act 2012. Part 2 enables the Director of
Consumer Affairs to use investigatory powers under that Act to determine whether or not to
make an application to a court under the Australian Consumer Law (Victoria)1 for a declaration
in respect of an unfair contract term. Note the Statement of Compatibility:‐‘Clarifying that the
existing investigative powers under the ACLFTA extend to the ACL (Vic) unfair contract terms
protections will allow the Director of CAV and inspectors to access material evidencing
unfairness. This … will allow the Director of CAV to properly assess the merits of taking
representative action for affected consumers and administer the legislative scheme effectively
and consistently with other ACL regulators that do not have this drafting issue.’[3,4]



substitutes new section 215 in the Australian Consumer Law and Fair Trading Act 2012 which
sets out circumstances in which findings and admissions of fact in earlier proceedings may be
used in subsequent proceedings under that Act.2[5]It amends the Domestic Building Contracts
Act 1995.3 It also amends section 45C(3) to insert an additional ground on which the chief
resolution officer can determine to reject a referral of a domestic building work dispute as not
suitable for conciliation. This is where the dispute is the subject of an application under the
Building and Construction Industry Security of Payment Act 2002, the dispute is yet to be resolved
or determined or has already been determined under that Act.[8]



generally streamlines referrals of domestic building work disputes to Domestic Building Dispute
Resolution Victoria.4[9‐15] Amended section 49 provides that a dispute resolution order may
require a builder to pay an amount of money to the building owner for completion or rectification
of the domestic building work under a contract and sets out the factors which may be taken into

Note pursuant to section 6 of Chapter 2 of the Australian Consumer Law and Fair Trading Act 2012 ‘Australian Consumer
Law’ means the text described in section 7 of that Act. Section 7 of that Act provides that: ‘The Australian Consumer
Law text consists of‐ (a) Schedule 2 to the Competition and Consumer Act 2010 of the Commonwealth and (b) the
regulations under section 139G of that Act. Section 8 provides that: ‘The Australian Consumer Law text , as in force
from time to time‐ (a) applies as a law of this jurisdiction; and (b) so applying may be referred to as the Australian
Consumer Law (Victoria).’
Note the Statement of Compatibility:‐ ‘Substituted section 215 will ease the evidentiary requirements for private
litigants by expanding the existing ‘follow‐on’ provision in local laws that apply the ACL so that private litigants may use
facts admitted by the same defendant in an earlier proceeding as evidence in a consumer action for damages or
compensation.’
Note that Part 4 of the Domestic Building Contracts Act 1995 establishes the Domestic Building Dispute Resolution
Victoria (DBDRV) and sets out a process for the conciliation of domestic building work by the DBDRV.
Note that Part 5 of the Domestic Building Contracts Act 1995 sets out the jurisdiction of VCAT in respect of domestic
building disputes. Section 56 of that Act provides that a certificate of conciliation is required to bring a proceeding in
VCAT to resolve a domestic building work dispute.

1
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consideration.[19‐21] It empowers the Director to pay money out of the Domestic Building
Dispute Resolution Victoria Trust Fund on the recommendation of the chief dispute resolution
officer.[27]


amends the Fundraising Act 1998 to provide for the recognition as fundraisers of entities
registered under the Australian Charities and Not‐for‐profits Commission Act 2012 of the
Commonwealth.[32‐40] Authorised officers may serve infringement notices for prescribed
infringement offences.[42] Note the Second Reading Speech:‐ ‘The Bill will … streamline the
process for registration … for not for profit entities that are registered under the Commonwealth
...’



amends the Residential Tenancies Act 1997 to provide for the early commencement of provisions
about keeping pets in rental properties. It insert new Division 5B into Part 2 of that Act.
Applications by landlords and tenants in respect of matters and disputes may be made to VCAT
which has a Residential Tenancies List.[47] It clarifies arrangements made by the Director of
Housing or the Secretary to the Department of Human Services to agencies and service providers
to provide residential accommodation are not tenancy agreements for the purposes of that
Act.5[53]



makes further provision for the Solar Homes Program.[91‐99] Note the Second Reading Speech:‐
‘The Bill facilitate(s) full roll‐out of the Government’s Solar Homes Program by clarifying that a
landlord and a tenant can voluntarily enter into an agreement (separate from their tenancy
agreement) under which a tenant can agree to contribute up to 50% of the amount of the loan
from Government for installation of a solar photovoltaic system that the landlord is required to
repay.’



amends the Sex Work Act 1994 to clarify what information may be obtained from the exempt
register6 under section 247 of that Act and by whom. Note the Second Reading Speech:‐
‘Guaranteed confidentiality of all information recorded on the exempt register has been
considered by the Business Licensing Authority and Victoria Police as essential to the effective
operation of the register and as fundamental to encouraging small and sole sex work operators
to register and provide their details… Inspection of the exempt register will be confined by
section 24 of the Act to the Director of Consumer Affairs, members or staff of the Business
Licensing Authority, Victoria Police and authorised local government officers under the Planning
and Environment Act 1987.’[100]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

5

6

7

2

Note the Second Reading Speech:‐ ‘It has never been intended that the Residential Tenancies Act 1997 should apply to
a lease of premises where the lessee themselves will not use those premises as residential accommodation. The
provisions of the Act that apply to tenancy agreements are clearly designed to regulate the relationship between a
landlord and a tenant where the tenant is occupying the premises as their primary place of residence.’
Note the Second Reading Speech:‐ ‘The Sex Work Act establishes a process under which certain sex workers are exempt
from the requirement to hold a licence under that Act before they may carry on the business of sex work service
provider. To qualify for that exemption, persons must, before commencing business, give certain prescribed particulars
to the Business Licensing Authority. The Act requires that the Authority enter those details into a register (known as
the register of exempt sex work service providers or ‘the exempt register’.)’
Note section 23 of the Sex Work Act 1994 has special provisions for small owner‐operated businesses. Section 24 of
the Sex Work Act 1994 makes provision for the register for small businesses to which section 23 applies. It sets out the
particulars which must be given to the Authority. (Particulars are prescribed by regulation.)
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

3
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Crimes Amendment (Trespass) Bill 2019
Member
Jeff Bourman MLC
Private Member’s Bill

Introduction Date
Second Reading Date

10 September 2019
11 September 2019

Summary
The Bill amends the Crimes Act 1958, the Sentencing Act 1991 and the Summary Offences Act 1966.
The Bill: ‐


Creates specific offences relating to trespass on land with intent to interfere with activities
involving animals.



Inserts new sections 77D into the Crimes Act 1958. New section 77D(1) makes it an offence to
trespass with intent to make audio or visual recordings of people or animals associated with an
animal enterprise or recreational activity. The penalty is 4 years imprisonment.[4] New section
77D(2) makes it an offence to operate or attempt to operate a remotely‐piloted aircraft or
helicopter in the relevant airspace without permission from the owner or the person with the
leasehold interest. The penalty is 4 years imprisonment.[3,4]



Inserts new section 77E into the Crimes Act 1958. New section 77E creates aggravated trespass
offences with intent to interfere with animal enterprise or animal recreational activity. They do
not apply to assembly for the purposes of lawful industrial action or an assembly otherwise
required or authorised by law. Penalties of up to 5 years maximum imprisonment apply.[3,4] A
custodial sentence must be imposed for aggravated trespass unless the offender is under the age
of 18 years or the court finds under section 10 of the Sentencing Act 1991 that a special reason
exists.[6]



Outlines increased penalties for new offences relating to trespass.[3,4]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Expression – Recording an animal enterprise or recreational activity – Assembling to harass or
intimidate anyone associated with an animal enterprise or recreational activity
Summary: The effect of clauses 4 and 5 is to make it a criminal offence for anyone to use a drone to
record animal farming, bee‐keeping, commercial fishing or any recreation or sport involving animals;
or to assemble nearby in order to harass or intimidate anyone associated with those activities. The
Committee will write to the member seeking further information.
Relevant provisions
The Committee notes that clauses 4, inserting new sub‐section 77D(2), makes it a criminal offence to
operate a drone intending to record a person or animal involved in or associated with an animal
enterprise or animal recreational activity either 400 feet above, in, at or near a place where that
enterprise or activity is occurring, without permission from that place’s owner or leaseholder,
punishable by a maximum of four years imprisonment. Clause 5, inserting new sub‐section 77E(6),
creates an aggravated offence if the intent is to make the recording for real‐time broadcast on a

4
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website or social media, punishable by a maximum of five years imprisonment and, for adult offenders
a minimum of six months imprisonment unless special reasons exist.
The Committee also notes that clause 5, inserting new sub‐section 77E(2), makes it a criminal offence
to ‘assemble’ near an animal enterprise or recreational activity intending to intimidate or harass
anyone involved in or associated with that enterprise or activity, unless the assembly is for lawful
industrial activity or is otherwise authorised by law, punishable by a maximum of five years
imprisonment and, for adult offenders unless special reasons exist, a minimum of six months
imprisonment
Clause 3 defines an animal enterprise to mean maintaining animals in order to sell them or their natural
products, bee‐keeping and commercial fishing (including storage of fish or fishing gear) and an animal
recreational activity to be any activity undertaken for the purpose of recreation or sport that involves
the use of animals.
The Committee observes that the effect of clauses 4 and 5 is to make it a criminal offence for anyone
to use a drone to record animal farming, bee‐keeping, commercial fishing or any recreation or sport
involving animals; or to assemble nearby in order to harass or intimidate anyone associated with
those activities. The Committee notes that some forms of lawful political protest may ‘harass’ or
‘intimidate’ some targets of that protest.
Charter analysis
The Statement of Compatibility remarks:
Freedom of association (section 16). The new offence of 'persons must not assemble on or
near an animal enterprise or animal recreational activity for the purpose of intimidating or
harassing any person involved in or associated with the specified enterprise or activity’, I
consider this to be a reasonable restriction on these rights, and one that is necessary to protect
law aiding farmers, their families, and employees from threatening and otherwise offensive
behaviour. Furthermore, to ensure lawful activities are not prohibited, the offence contains
defences that will allow conduct engaged in for the purposes of lawful industrial action or
otherwise required or authorised by law. The purpose and effect of the amendments is to
enhance existing sanction provisions whilst provide fairer protection for Victoria’s law abiding
outdoor enthusiasts and farmers engaging in lawful business practices.
However, the Committee observes that clause 3’s definitions of ‘animal enterprise’ and ‘animal
recreational activity’ are not expressly limited to ‘lawful’ enterprises or activities.
The Committee notes that the Statement of Compatibility does not address the Charter’s right to
freedom of expression, which provides:8
(2) Every person has the right to freedom of expression which includes the freedom to seek,
receive and impart information and ideas of all kinds, whether within or outside Victoria…
(3) Special duties and responsibilities are attached to the right of freedom of expression and
the right may be subject to lawful restrictions reasonably necessary—
(a) to respect the rights and reputation of other persons; or
(b)

8

for the protection of national security, public order, public health or public
morality...

Charter s. 15.
5
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The Committee observes that a ban on recordings may engage the freedom to ‘seek’ and ‘receive’
information, while prohibitions on real‐time broadcast, harassing and intimidating may engage the
freedom to ‘impart’ information. The Committee also observes that, in 2017, the High Court ruled that
laws permitting police to direct participants in collective activity who enter business premises to
prevent, hinder or obstruct a lawful activity to leave that land or face a fine were not ‘necessary’ to
protect businesses from interference.9
Conclusion
The Committee will write to the member seeking further information as to the compatibility of new
sub‐sections 77D(2), 77E(2) and 77E(6) with the Charter’s right to freedom of expression.

9

6

Brown v Tasmania [2017] HCA 43.
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Land (Revocation of Reservations) Bill 2019
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

10 September 2019
11 September 2019

Summary
The Bill:‐


Revokes the permanent reservation of land adjoining the Frankston Hospital and provides for the
temporary re‐reservation of the land for hospital purposes. This facilitates the redevelopment of
the Frankston Hospital.[3‐5]



Revokes part of the permanent reservation of land at Lower Reserve, Camberwell and provides
for the temporary re‐reservation of that land for public recreation purposes. It also facilitates the
use of the land for State school purposes.[6‐11]



Revokes the permanent reservation of part of the land on the Geelong Foreshore.10[14‐15]



Revokes the permanent reservation of related Crown grants of land at the Coleraine
Racecourse11 and provides for the permanent re‐reservation of the land.[16‐19]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

10

11

Note the Second Reading Speech:‐ ‘The Port of Geelong Authority surrendered the land to the Crown in 1996 and it was
then sold by the Victorian Government. The land has subsequently been subdivided and a marina has been constructed
on the adjoining Crown land seabed. The portion of permanent public purposes reservation has recently been identified
as still existing over the land which was sold in 1996. This needs to be rectified and the Bill will do this and provide
certainty with respect to the land’s intended status as freehold land.’
Note the Second Reading Speech:‐ ‘Part of the racecourse is subject to a permanent reservation made in the nineteenth
century. However, in respect to the other part of the reserve issued to trustees under the Coleraine Race‐course Act
1901, that Act does not expressly reserve the land for racecourse purposes. To avoid any doubt about the reservation
status of the racecourse, it is proposed [to] revoke all reservations and permanently reserve land for racecourse
purposes under the Crown Land (Reserves) Act 1978 to enable a committee of management to be appointed.’

7
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Owners Corporations and Other Acts Amendment Bill 2019
Member
Portfolio

Hon Marlene Kairouz MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

10 September 2019
11 September 2019

Summary
The Bill amends the Owners Corporations Act 2006, Retirement Villages Act 1987 and Part 5 of the
Subdivision Act 1988.
Note the Second Reading Speech:‐
‘The Bill implements the outcomes of the Victorian Government’s sweeping review of
legislation governing the operation of owners corporations in Victoria, undertaken as part of
the Consumer Property Law Review. This review examined both the conduct of owners
corporations managers, and the functions and management of owners corporations.’
The Bill amends the Owners Corporations Act 2006. It:‐

12

13

14
15

8



provides for five tiers12 of owners corporations that allow for the degree of regulation of owners
corporations to be based on the number of occupiable lots;13[5]



removes the requirement for owners corporations to have a common seal;[4,10]



allows owners corporations to levy fees to cover the premiums for reinstatement and
replacement insurance or for any excess amount on an insurance claim.[13] It clarifies insurance
requirements for lots in multi‐level developments;[31]



clarifies accounting standards required of owners corporations [17,18] and allows owners
corporations to dispose of goods abandoned on the common property. The goods must not be
disposed of if a dispute exists and an application has been made to VCAT;[29]



provides for what may be disclosed at the first meeting of an owners corporation;[34,35]



further restricts the circumstances in which a person with a criminal record may be registered as
the manager of an owners corporation;14[74‐77]



inserts new duties of managers of owners corporations relating to contracts for goods or services,
money held on behalf of owners corporations on trust and the obligation to disclose beneficial
relationships with suppliers of goods or services;[50‐54]



insert new Part 8A15 which provides for owners corporations incorporated in respect of land used
or to be used for the purposes of a retirement village.

Note the Explanatory Memorandum: ‘Tier one – More than 100 occupiable lots, and not a services only owners
corporation… Tier five A 2‐lot subdivision or a services only owners corporation.’
Note the Second Reading Speech:‐ ‘For example, a new, more logical, five‐tier system based on owners corporation size
will be introduced, establishing new thresholds for the requirements to have committees, prepare annual financial
statements and commission external audits or independent reviews, and have maintenance plans and funds. Larger
owners corporations will be subject to a greater number of requirements, whilst smaller ones will be subject to less
stringent regulation.’
Note applications to be registered as an owners corporations manager are made to the Business Licensing Authority.
Note the Second Reading Speech: ‐ ‘the Bill will improve the regulation of owners corporations in retirement villages
by providing for a clearer separation between owners corporations meetings, retirement village meetings and village
resident committees, and aligning the powers of village operators who control owners corporations in retirement
villages with the aims of the Retirement Villages Act 1986.’ Note also new Part 8A inserted by clause 61 which concerns
owners corporations incorporated in respect of land used or to be used for the purposes of a retirement village. Note
the Explanatory memorandum: ‐‘New section 143A details the application of Part 8A of the Act including that any term
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remakes and replicates existing voting requirements in new Division 6 for ease of reference;[42]



empowers VCAT to make orders that authorise lot owners to commence, prosecute, defend or
discontinue any proceedings on behalf of owners corporations or require lot owners to pay the
reasonable costs of owners corporations. VCAT may make any order it considers fair including an
order requiring an occupier to grant entry to a lot or a building on a lot to a person authorised by
an owners corporation for the purpose of carrying out repairs, maintenance or other works. VCAT
may hear a dispute or matter relating to a term of a contract of appointment of an owners
corporation, or the disposal by an owners corporation of goods abandoned on the common
property;[68,70‐3]



includes a statutory review provision16 requiring an assessment of the amendments to be
undertaken within two to five years of commencement.[84]

The Bill also:‐


amends the Retirement Villages Act 1986 to enable the residents of a retirement village to elect
a resident committee;



amends the Subdivision Act 1988 to specify how lot liability and lot entitlement must be allocated
and to require an initial owner to engage a surveyor to set out the initial allocation of lot liability
and lot entitlement.

Comments under the PCA
Delayed commencement (s.17(a)(vi), PCA)
Clause 2 is the commencement provision. It provides the amending Act will come into operation on a
day or days to be proclaimed but if not proclaimed earlier, the provisions of the amending Act will
come into operation on 1 January 2021. Note the Explanatory memorandum:‐ ‘This delayed
commencement is necessary to ensure sufficient time for implementation of the reform package,
including delivery of a training package in partnership with industry and development of any necessary
amendments to the Owners Corporations Regulations 2018.’
The Committee is of the view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

16

used in this Part that is defined in section 3(1) of the Retirement Villages Act 1986 has the same meaning given by that
subsection … This ensures consistency with current practice for retirement villages covered by the Act, where
maintenance charges are often collected as a lump sum at the end of a residency, rather than being levied on an annual
basis. For the purposes of this provision, the term maintenance charges has the same meaning as under the Retirement
Villages Act 1986 …’
See new section 210 – Review of amendments made by 2019 Act inserted by clause 84.

9
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Wildlife Amendment (Protection of Birds) Bill 2019
Member
Andy Meddick MLC
Private Member’s Bill

Introduction Date
Second Reading Date

15 August 2019
11 September 2019

Summary
The Bill amends the Wildlife Act 1975. In particular it: ‐


protects certain birds. It amends various definitions of game, open season, close season etc to
provide that ‘game’ no longer includes any kind of taxon or restricted bird.[3] It also repeals
various definitions. It inserts Schedule 1 which lists restricted birds.[29] Note the Explanatory
memorandum:‐ ‘The Bill ensures that any kind or taxon of wildlife considered to be game, will no
longer include any kind or taxon of bird. This is so no‐one will be able to acquire a licence to hunt,
take or destroy restricted birds.’



removes the Game Management Authority’s power to issue wildlife licences in respect of birds,
leaving the Secretary with that authority.17 The Game Management Authority will now only be
able to issue Game licences.[7] Existing section 7A of the Wildlife Act 1975 makes provision for
declarations by the Governor in Council in an area of Victoria. Clause 6 amends section 7A.18 Note
the Explanatory memorandum:‐ ‘Clause 6 ensures that restricted birds cannot be declared as
unprotected by the Governor in Council, ensuring they are protected from being hunted, taken
and destroyed.’[6] The same amendments are made in respect of the Governor in Council
authorisation orders made on the recommendation of the Minister to hunt, take or destroy
game. Such orders cannot be made in relation to restricted birds.[20]



prohibits the hunting, taking or destruction of those birds; it repeals various references and
provisions of the Act which pertain to duck hunting as ducks will no longer be able to be
hunted.[23‐27]



makes further provisions for other amendments including regulation making powers.[27]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Property – Birds that cause injury or damage to property – Hunting, taking or destruction pursuant
to a wildlife or game licence
Summary: The effect of clauses 4, 6 and 28 may be to prevent the hunting, taking or destruction of
restricted birds even if those birds are injuring or damaging property or if a person holds a game or

17

18

10

Note that Section 22 provides for the issue of wildlife licences generally. Amended section 22 would provide that ‘(1)
Subject to subsection (2), the Secretary may issue a license to a person to do all or any of the following‐ (a) take or
destroy wildlife (other than restricted birds); … (2) A licence under this section must not be issued by the Secretary to
breed restricted birds for the purposes of hunting.’
Section 7A provides the ‘Governor in Council may declare protected wildlife to be unprotected in any area of Victoria
(1) Whenever it appears to the Minister that a taxon or kind of protected wildlife is causing injury or damage to‐ (a) any
building, vineyard, orchard, garden or other property’ (b) any crop, grass, trees or other vegetation; or (c) any taxon or
kind of animal (including fish)‐ in any area of Victoria …’

Alert Digest No. 12 of 2019

wildlife licence permitting hunting, taking or destruction of a restricted bird. The Committee will write
to the member seeking further information.
Relevant provisions
The Committee notes that clause 6, amending existing s. 7A, excludes ‘restricted birds’ from the
Governor in Council’s power to make an order declaring a taxon or order of protected wildlife to be
unprotected wildlife in an area where it appears to the Minister for Agriculture that the ‘taxon or kind
of protected wildlife is causing injury or damage to… any building, vineyard, orchard, garden or other
property’.
The Committee also notes that clause 28, inserting new sub‐sections 108(2)(a) & (3)(a), provides that
game and wildlife licences in force before the Bill commences remain in force after commencement
‘to the extent that the licence… does not authorise the hunting, taking or destroying of restricted
birds’. Existing ss. 22 & 22A permit the Secretary of the Department of Agriculture to take or destroy
birds or hunt, take or destroy game.
Existing s. 43 makes it an offence to hunt, take or destroy protected wildlife other than game. Clauses
4(1)(b) and 4(1)(d), amending existing s. 3(1), provides that ‘game’ does not include ‘any kind or taxon
of bird’ and defines ‘restricted bird’ to mean birds listed in new schedule 1, substituted by clause 29.
The Committee observes that the effect of clauses 4, 6 and 28 may be to prevent the hunting, taking
or destruction of restricted birds even if those birds are injuring or damaging property or if a person
holds a game or wildlife licence permitting hunting, taking or destruction of a restricted bird.
Charter analysis
The Statement of Compatibility remarks:
All Victorians, subsequent to this Bill being enacted, will be able to enjoy their cultural rights:
appreciating the beauty of this country, and observing the intelligence and behaviour of birds,
enjoying time on the wetlands and experiencing the outdoors, and celebrating non‐violent
traditions with friends and family. Cultural expression is permitted insofar as that expression
does not hurt or destroy others as part of that activity. Furthermore, this Bill, drafted in order
to protect certain birds in Victoria, recognises, and is compatible with, the Universal
Declaration of Animal Rights…
The Committee observes that the Statement does not address the Charter’s right against anyone being
‘deprived of his or her property other than in accordance with law.’19
The Committee notes that the Charter’s property right may be engaged by clause 6, to the extent that
it prevents a property holder from preventing restricted birds from injuring or damaging their property,
and clause 28, to the extent that it deprives existing holders of their property in wildlife or game
licences.
Conclusion
The Committee will write to the member seeking further information as to the compatibility of
clauses 6 and 28 with the Charter’s right against deprivation of property.

19

Charter s. 20.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Health Legislation Amendment and Repeal Bill 2019
Police Legislation Amendment (Road Safety Camera Commissioner and
Other Matters) Bill 2019
Racial and Religious Tolerance Amendment Bill 2019

13

Report on Subordinate Legislation
SR No. 52 – Long Service Benefits Portability Regulations 2019
The Committee wrote to the Minister in relation to the above regulations.
The Committee thanks the Minister for the attached response.

19

Enclosures: notices of preparation of the RIS as advertised Herald-Sun, 9 May 2019, Classifieds p.44
The Age, 9 May 2019, p.34
The Weekly Times, 15 May 2019, p.41
Indian Voice, 10 May 2019, p.21
Australian Chinese News, 17 May 2019, p.5
Neos Kosmos, 16 May 2019, p.10
Il Globo, 16 May 2019, p.8
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Appropriation (2019‐2020) Bill 2019
7
Appropriation (Parliament 2019‐2020) Bill 2019
7
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Children Legislation Amendment Bill 2019
10, 11
Children’s Services Amendment Bill 2019
11
Consumer Legislation Amendment Bill 2019
12
Crimes Amendment (Trespass) Bill 2019
12
Dangerous Goods Amendment (Penalty Reform) Bill 2019
11
Disability (National Disability Insurance Scheme Transition) Amendment Bill 2019
8
Energy Legislation Amendment (Victorian Default Offer) Bill 2019
3
Environment Protection Amendment Bill 2019
9
Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019
3
Fair Work (Commonwealth Powers) Amendment Bill 2018
2
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
8, 9
Flora and Fauna Guarantee Amendment Bill 2019
9, 10
Guardianship and Administration Bill 2018
1
Health Legislation Amendment and Repeal Bill 2019
11, 12
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
1, 2
Justice Legislation Amendment (Police and Other Matters) Bill 2019
2
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
1, 5
Land (Revocation of Reservations) Bill 2019
12
Legal Profession Uniform Law Application Amendment Bill 2019
8, 9
Local Government (South Gippsland Shire Council) Act 2019
9, 11
Major Transport Projects Facilitation Amendment Bill 2019
4
Marine and Fisheries Legislation Amendment Bill 2019
11
Mineral Resources (Sustainable Development) Amendment Bill 2019
8
Open Courts and Other Acts Amendment Bill 2019
3, 4
Owner Drivers and Forestry Contractors Amendment Bill 2019
6
Owners Corporations and Other Acts Amendment Bill 2019
12
Parliamentary Committees Amendment Bill 2019
2
Police Legislation Amendment (Road Safety Camera Commissioner and
Other Matters) Bill 2019
11, 12
Primary Industries Legislation Amendment Bill 2019
4, 11
Professional Engineers Registration Bill 2019
4, 5
Public Administration Amendment Bill 2019
11
Public Health and Wellbeing Amendment Bill 2019
6
Public Holidays Amendment Bill 2019
6
Racial and Religious Tolerance Amendment Bill 2019
11, 12
Rail Safety Legislation Amendment (National Services Delivery and Related Reforms) Bill 2019
10
Renewable Energy (Jobs and Investment) Amendment Bill 2019
10
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Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
Statute Law Revision Bill 2018
Superannuation Legislation Amendment Bill 2019
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019
Water and Catchment Legislation Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
Wildlife Amendment (Protection of Birds) Bill 2019
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1
5, 6
2, 3
7, 9
3
8
2
2, 3
5
3, 5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Flora and Fauna Guarantee Amendment Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Primary Industries Legislation Amendment Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
(ii)

9, 10
1, 5
4, 11
5, 6
2, 3
7, 9
3, 5

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers;

Professional Engineers Registration Bill 2019

4, 5

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Children Legislation Amendment Bill 2019
10, 11
Crimes Amendment (Trespass) Bill 2019
12
Dangerous Goods Amendment (Penalty Reform) Bill 2019
11
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
8, 9
Health Legislation Amendment and Repeal Bill 2019
11, 12
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
1, 2
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
1, 5
Legal Profession Uniform Law Application Amendment Bill 2019
8, 9
Local Government (South Gippsland Shire Council) Act 2019
9, 11
Open Courts and Other Acts Amendment Bill 2019
3, 4
Police Legislation Amendment (Road Safety Camera Commissioner and
Other Matters) Bill 2019
11, 12
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Primary Industries Legislation Amendment Bill 2019
4, 11
Professional Engineers Registration Bill 2019
4, 5
Racial and Religious Tolerance Amendment Bill 2019
11, 12
Sale of Land Amendment Bill 2019
5, 6
Spent Convictions Bill 2019
2, 3
State Taxation Acts Amendment Bill 2019
7, 9
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
3, 5
Wildlife Amendment (Protection of Birds) Bill 2019
12

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight
and Independence) Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Justice Legislation Miscellaneous
Amendment Act 2018 (House
Amendment)

Attorney‐General

05.02.19
27.03.19

1 of 2019
5 of 2019

Spent Convictions Bill 2019

Fiona Patten MP

19.02.19
21.02.19

2 of 2019
3 of 2019

Victorian Independent
Remuneration Tribunal and
Improving Parliamentary
Standards Bill 2019

Special Minister of State

19.02.19
01.03.19

2 of 2019
3 of 2019

Open Courts and Other Acts
Amendment Bill 2019

Attorney‐General

05.03.19
18.03.19

3 of 2019
4 of 2019

West Gate Tunnel (Truck Bans and
Traffic Management) Bill 2019

Transport Infrastructure

05.03.19
28.03.19

3 of 2019
5 of 2019

Primary Industries Legislation
Amendment Bill 2019

Agriculture

19.03.19
05.09.19

4 of 2019
11 of 2019

19.03.19

4 of 2019

Bill Title

Minister/ Member

Audit Amendment Bill 2018

Fishing and Boating

Professional Engineers Registration
Bill 2019

Treasurer

19.03.19
23.04.19

4 of 2019
5 of 2019

Sale of Land Amendment Bill 2019

Consumer Affairs, Gaming and
Liquor Regulation

30.04.19
23.05.19

5 of 2019
6 of 2019

State Taxation Acts Amendment
Bill 2019

Treasurer

06.06.19
18.06.19

7 of 2019
9 of 2019

Assisted Reproductive Treatment
Amendment (Consent) Bill 2019

Health

18.06.19
09.08.19

8 of 2019
9 of 2019

Firefighters’ Presumptive Rights
Compensation and Fire Services
Legislation Amendment (Reform)
Bill 2019

Police and Emergency Services

18.06.19
20.06.19

8 of 2019
9 of 2019
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Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Attorney‐General

18.06.19
01.08.19

8 of 2019
9 of 2019

Births, Deaths and Marriages
Registration Amendment Bill
2019

Attorney‐General

13.08.19
26.08.19

9 of 2019
11 of 2019

Flora and Fauna Guarantee
Amendment Bill 2019

Energy, Environment and
Climate Change

13.08.19
28.08.19

9 of 2019
10 of 2019

Local Government (South
Gippsland Shire Council) Act 2019

Local Government

13.08.19
26.08.19

9 of 2019
11 of 2019

Children Legislation Amendment
Bill 2019

Child Protection

27.08.19
06.09.19

10 of 2019
11 of 2019

Dangerous Goods Amendment
(Penalty Reform) Bill 2019

Workplace Safety

10.09.19

11 of 2019

Health Legislation Amendment and
Repeal Bill 2019

Health

10.09.19
11.10.19

11 of 2019
12 of 2019

Police Legislation Amendment
(Road Safety Camera
Commissioner and Other
Matters) Bill 2019

Police and Emergency Services

10.09.19
26.09.19

11 of 2019
12 of 2019

Racial and Religious Tolerance
Amendment Bill 2019

Fiona Patten MP

10.09.19
12.09.19

11 of 2019
12 of 2019

Crimes Amendment (Trespass) Bill
2019

Jeff Bourman MP

14.10.19

12 of 2019

Wildlife Amendment (Protection of
Birds) Bill 2019

Andy Meddick MP

14.10.19

12 of 2019

Bill Title

Minister/ Member

Legal Profession Uniform Law
Application Amendment Bill 2019
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules were considered by the Regulation Review Subcommittee on
14 October 2019.
Statutory Rules Series 2019
SR No. 69 – County Court (Chapter I Hague Convention Amendments) Rules 2019
SR No. 70 – Subordinate Legislation (Road Safety (Drivers) Regulations 2009) Extension Regulations
2019
SR No. 71 – Occupational Health and Safety Amendment (Crystalline Silica) Regulations 2019
SR No. 72 – Residential Tenancies (Specialist Disability Accommodation) Regulations 2019
SR No. 73 – Supreme Court (Court of Appeal E‐Filing and Other Amendments) Rules 2019
SR No. 74 – Parliamentary Salaries, Allowances and Superannuation (Provision of Motor Vehicles)
Regulations 2019
SR No. 75 – Children, Youth and Families Amendment (Remission of Sentences) Regulations 2019
National Law
Rail Safety National Law National Regulations Variation Regulations 2019
Rail Safety National Law National Regulations (Fees) Variation Regulations 2019
Legislative Instruments
Professional Standards made in accordance with Part IB of the Freedom of Information Act 1982
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