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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2018 one penalty unit equals $158.57)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Building Amendment (Registration of Building Trades and Other
Matters) Bill 2018
Bill Information
Minister
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

26 July 2018
7 August 2018

Bill Summary
The Bill would amend the Building Act 1993 to:


make it an offence for a person to carry out certain types of building work without being
registered or licensed



provide for the provisional registration of certain builders who carry out certain building work
and to introduce related offences



provide a licensing scheme for building employees who carry out certain building work and
to introduce related offences



make provision in relation to certain wall cladding products



clarify the grounds for discipline of registered building practitioners in relation to breaches
of dispute resolution orders



to provide further for the regulation of swimming pools and spas



make consequential and other miscellaneous amendments.

The Bill would also make related, minor and consequential amendments to certain other Acts and
amend the Local Government Act 1989 to provide for Councils to enter into agreements to rectify
cladding on buildings, and to provide for Councils to declare and levy charges to fund such rectification.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that Part 2 of the Bill would come into operation on a day or days to be proclaimed,
with a default commencement date of 1 September 2020, which is more than 12 months from the
date of the Bill’s introduction.
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The Explanatory Memorandum states that the delayed commencement of Part 2:
…is to allow for the subordinate framework to be developed and to allow adequate time for
industry to transition to the new scheme.
The Committee is satisfied that the possible delayed commencement of Part 2 of the Bill is
reasonable and justified in the circumstances.
Clause 2 also provides that Part 3 of the Bill would come into operation on a day or days to be
proclaimed, with a default commencement date of 1 December 2019, which is more than 12 months
from the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of Part 3
of the Bill in the Explanatory Memorandum or the Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to his
attention and to request further information as to the reasons for the possible delayed
commencement date.
Right to be presumed innocent – Reversal of the onus of proof
As noted in the Charter Report below, new sections 169FA and 169FB may impose a legal onus on an
accused to prove that the excuses provided in those sections are made out, in order to avoid a penalty.
The Committee will write to the Minister seeking further information as to whether new sections
169FA and 169FB impose a legal or evidential onus of proof on an accused.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




2

NONE
Other:




Compatibility with Human Rights
Operation of the Charter
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Details
Presumption of innocence – Exceptions to offence provisions – Onus on defendant to prove the
exception applies
Summary: The new sections 169FA and 169FB may impose a burden on an accused to prove that the
excuse provided for in each of those sections is made out, in order to avoid a penalty. The Committee
will write to the Minister seeking further information.
Relevant provisions
The Committee notes that the new sections 169FA and 169FB that are inserted by the Bill each contain
a provision that provides that the prohibition in that section does not apply to a person if they ‘took
reasonable steps to ensure’ that the section was complied with.
The Explanatory Memorandum to the Bill refers to these two provisions as containing an ‘exception’,
which indicates that Parliament intends these provisions to be interpreted as exception provisions.
The Committee observes that these provisions may be interpreted as requiring an accused to prove
their innocence by either raising evidence of a reasonable excuse or actually proving that they have
a reasonable excuse, for committing the relevant acts.
Charter analysis
In a summary hearing, the accused has an evidentiary burden to establish the possible existence of
statutory exceptions, such as these. The Statement of Compatibility does not discuss the effect of s 72
of the Criminal Procedure Act 2009 or the impact of these provisions on the presumption of innocence.
The Committee’s Practice Note deals with exception provisions in Part B(iii):
In addition, the Statement of Compatibility (or explanatory material) for a provision that
introduces or significantly alters an exception to a criminal offence should state whether or
not the exception places a legal onus on the accused. Examples of such exceptions include
provisions stating that ‘It is a defence to a prosecution for an offence if…’ or ‘A person is not
liable to be prosecuted for an offence if…’ or ‘A person is not guilty of an offence if…’ or a
particular offence provision ‘does not apply if’. For exceptions to summary offences, the
explanatory material may address the effect of s.72 of the Criminal Procedure Act 2009. For
exceptions that impose a legal onus on the accused without express words to that effect, the
statement of compatibility may address whether or not the inclusion of express words would
be a less restrictive alternative reasonably available to achieve the exception’s purpose.
The Statement of Compatibility does not consider the effect of these exception provisions on the
presumption of innocence.
Conclusion
The Committee will write to the Minister seeking further information as to whether the new sections
169FA and 169FB place a legal or evidential onus of proof on the accused and if so, whether expressly
addressing that onus would be a less restrictive alternative reasonably available to achieve the
exceptions’ purposes.
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Recommendation



4

Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Gambling Regulation Amendment (Wagering and Betting) Bill 2018
Bill Information
Minister
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

7 August 2018
8 August 2018

Bill Summary
The Bill would:


introduce a wagering and betting tax to replace the current tax arrangements in Chapter 4
of the Gambling Regulation Act 2003 (which regulates wagering and betting), other than the
supervision charge on the wagering and betting licensee, which will not change



make consequential amendments to the Taxation Administration Act 1997 to bring the
wagering and betting tax within the scope of that Act



amend the Gambling Regulation Act 2003 and the Taxation Administration Act 1997 to
replace the current “place of supply” wagering tax structure with a “point of consumption”
tax, where the tax liability will be determined based on the location of the consumer rather
than the operator.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES




NONE
Other: s 85 of the Constitution Act 1975




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Repeal, alteration or variation of section 851 of the Constitution Act 1975
(unlimited jurisdiction of the Supreme Court)2
Clause 12 of the Bill would insert a new subsection (8) into section 135 of the Taxation Administration
Act 1997 (the Taxation Act) to provide that it is the intention of sections 5, 12(4), 18(1), 96(2) and
100(4) of the Taxation Act, as those sections would apply after the commencement of clause 12, to
alter or vary section 85 of the Constitution Act 1975. Those provisions would preclude the Supreme
1

2

Section 85 provides that the Supreme Court is created the superior court of Victoria with unlimited
jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly,
these procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically
identified by the Bill (the declaratory provision) and also requires the member of Parliament introducing
the Bill to make a statement of the reasons for seeking to limit the court’s jurisdiction. Section 18(2A) of
the Constitution Act 1975 further provides that a limitation amendment fails if it does not receive an
absolute majority of the members in both Houses.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the
Parliament on any provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the
Constitution Act 1975 and to consider whether such provisions are in all the circumstances appropriate and
desirable.
5

Scrutiny of Acts and Regulations Committee

Court from entertaining proceedings of a kind to which the sections apply, except as provided by those
sections.
The Committee notes the following extract from the Treasurer’s Second Reading Speech:
I draw the members’ attention specifically to clause 12 of the Bill. This clause of the Bill
proposes to limit the jurisdiction of the Supreme Court to ensure that the legislative regime
under the Taxation Administration Act 1997 applies to the Tax in the same way as it does in
relation to any other taxation law. Accordingly, I provide a statement under section 85(5) of
the Constitution Act 1975 of the reasons for altering or varying that section by this Bill.
However, the Committee notes that the Treasurer’s section 85 statement was not tabled at the time
of the Second Reading Speech on the Bill. The Committee would expect that the section 85 statement
will be tabled prior to the Third Reading of the Bill.
The Committee also notes the following extract from the Treasurer’s Statement of Compatibility:
A central purpose of this Bill is to alter current taxing arrangements in relation to wagering and
betting and to bring this tax under the Taxation Act. Section 5 of the Taxation Act defines the
meaning of a non‐reviewable decision in relation to the Taxation Act, which will apply to the
wagering and betting tax imposed under proposed Part 6A. ‘Non‐reviewable’ is referred to in
sections 12(4) and 100(4) of the Taxation Act.
The reason for limiting the jurisdiction of the Supreme Court in relation to a compromise
assessment under section 12 of the Taxation Act is that agreement has been reached between
the Commissioner of State Revenue and the taxpayer on the taxpayer’s liability, and the
purpose of the section would not be achieved if the decision were reviewable. Section 18 of
the Taxation Act establishes a procedure, the adherence to which is a condition precedent to
taking any further action for recovering refunds. The purpose of the provisions is to give the
Commissioner of State Revenue the opportunity to consider a refund application before any
collateral legal action can be taken. The purpose of these provisions would not be achieved if
the Commissioner of State Revenue’s actions were subject to judicial review.
Division 1 of Part 10 of the Taxation Act establishes an exclusive code for dealing with
objections, and this Division will also apply where the Commissioner of State Revenue issues
an assessment in relation to the wagering and betting tax. This code establishes the rights of
objectors in a statutory framework and precludes any collateral actions for judicial review of
the Commissioner of State Revenue’s assessment.
The objections and appeals provisions of Part 10 of the Taxation Act establish that review of
assessments is only to be undertaken in accordance with an exclusive code identified in that
part. The purpose of these provisions would not be achieved if any question concerning an
assessment was subject to judicial review except such judicial review as provided by Division
2, Part 10 of the Taxation Act.
A power is provided to the Commissioner of State Revenue under section 100 of the Taxation
Act, which provides that Commissioner with discretion to allow an objection to be lodged even
though out of time. This decision is non‐reviewable to ensure the efficient administration of
the Taxation Act and to enable outstanding issues relating to assessments to be concluded
expeditiously.
In this context, I am satisfied that, to the extent that limiting the jurisdiction of the Supreme
Court may limit a person’s fair hearing rights as protected under section 24(1) of the Charter,
any such limit would be demonstrably justified. The classification of certain decisions under
the Taxation Act as ‘non‐reviewable’ is directly related to the particular statutory purpose and
context of those particular decisions, and the Taxation Act provides an alternative regime for
dealing with objections, which is necessary for the efficient discharge of the Commissioner of
6
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State Revenue’s functions under the Taxation Act, which will now include the administration
of the wagering and betting tax.
At the time of writing, the Committee is unable to determine whether the limitation provision is
appropriate and desirable in the circumstances. The Committee will report further on this matter
after the section 85 statement of the Treasurer introducing the Bill has been tabled.
Right to be presumed innocent – Reversal of the onus of proof
As noted in the Charter Report below, the new section 4.6A.7 to be inserted into the Taxation
Administration Act 1997 may impose a burden on an accused to prove that the excuse provided is
made out, in order to avoid a penalty.
The Committee will write to the Treasurer seeking further information as to whether the new section
new section 4.6A.7 imposes a legal or evidential onus of proof on an accused.
Power of entry without a warrant
As noted above, the Bill would make the proposed Part 6A of Chapter 4 of the Principal Act, which
establishes the wagering and betting tax, a taxation law for the purposes of that Act. Accordingly,
section 76 of the Taxation Act would apply. Section 76 provides that an authorised officer may, at any
reasonable time, enter and search any premises, and inspect, photograph or make copies of any
document on the premises.
The Statement of Compatibility states:
In each provision that permits inspectors to exercise powers of entry and search, the powers
of inspectors and other authorised persons are clearly set out in the Taxation Act and are
strictly confined by reference to their purpose. They are also subject to appropriate legislative
safeguards.
…a warrantless search under section 76 of the Taxation Act cannot be conducted in respect of
premises used for residential purposes except with the written consent of the occupier of the
premises (section 76(6)). An authorised officer may not exercise a power under section 76
unless the officer produces, on request, his or her identity card (section 76(5));
The Committee is satisfied that the power of entry without a warrant is necessary and reasonable in
the circumstances.
The privilege against self‐incrimination
As noted above, the Bill would make the proposed Part 6A of Chapter 4 of the Principal Act, which
establishes the wagering an betting tax, a taxation law for the purposes of that Act. Accordingly,
section 86 of the Taxation Act would apply. Section 86 provides that an authorised officer may, to the
extent that it is reasonably necessary to do so for the administration or execution of a taxation law,
require a person to give information, produce or provide documents and things, and give reasonable
assistance, to the authorised officer. It is an offence to fail to comply with a requirement made or to
answer a question under the section.
In addition, section 87(1) limits the right to protection against self‐incrimination by providing that a
person is not excused from answering a question, providing information or producing a document or
thing on the ground that to do so might tend to incriminate the person or make the person liable to a
penalty. Section 87(2) provides that, if a person objects to answering a question, providing information
or producing a document or thing, the answer, information, document or thing is not admissible in any

7

Scrutiny of Acts and Regulations Committee

criminal proceeding other than proceedings for an offence against a taxation law, or proceedings for
an offence in the nature of perjury.
The Statement of Compatibility states:
In my view, section 87 of the Taxation Act is a reasonable limit on the right to protection against
self‐incrimination under section 7(2) of the Charter. The ability of an authorised officer to
require a person to give information or answer questions is necessary for the proper
administration of the proposed Part 6A. To this end, I note that the information, answers or
documents obtained are only admissible in proceedings for an offence relating to the proper
administration of Part 6A, and section 87(2) of the Taxation Act otherwise preserves both the
direct use immunity and derivative use immunity.
Further, with respect to the power of an authorised officer to require the production of
documents, I note that at common law, the protection accorded to the compelled production
of pre‐existing documents is considerably weaker than the protection accorded to oral
testimony or to documents brought into existence to comply with a request for information.
This is particularly so in the context of regulated industry, where documents or records are
required to be produced during the course of a person’s participation in that industry and exist
for the dominant purpose of demonstrating that person’s compliance with his or her relevant
duties and obligations. The duty to provide documents in this context is consistent with the
reasonable expectations of these individuals as persons who operate within a regulated
scheme.
The Committee is satisfied that the limitation of the privilege against self‐incrimination is reasonable
and justified in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



Committee to
report further

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Presumption of innocence – Exceptions to offence provisions – Onus on defendant to prove the
exception applies
Summary: The new section 4.6A.7 to be inserted into the Taxation Administration Act 1997 may impose
a burden on an accused to prove that the excuse provided is made out, in order to avoid a penalty. The
Committee will write to the Treasurer seeking further information.
Relevant provisions
The Committee notes that the new section 4.6A.7 to be inserted into the Taxation Administration Act
1997 contains a provision that appears to provide an excuse for non‐compliance.

8
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4.6A.7 Registration of wagering and betting entities
…
(2) A wagering and betting entity does not commit an offence against subsection (1) if the
entity has a reasonable excuse for not applying for registration.
The Committee observes that this provision may be interpreted as requiring an accused to prove
their innocence by either raising evidence of a reasonable excuse or actually proving that they have
a reasonable excuse, for committing the relevant acts.
Charter analysis
In a summary hearing, the accused has an evidentiary burden to establish the possible existence of
statutory exceptions, such as these. The Statement of Compatibility does not discuss the effect of s 72
of the Criminal Procedure Act 2009 or the impact of these provisions on the presumption of innocence.
The Committee’s Practice Note deals with exception provisions in Part B(iii).
Whilst it does consider the operation of other ‘reasonable excuse’ provisions to be inserted into the
Taxation Administration Act 1997, the Statement of Compatibility does not consider the effect of this
exception provision on the presumption of innocence.
Conclusion
The Committee will write to the Treasurer seeking further information as to whether the new section
4.6A.7 to be inserted into the Taxation Administration Act 1997 places a legal or evidential onus of
proof on the accused and if so, whether expressly addressing that onus would be a less restrictive
alternative reasonably available to achieve the exception’s purposes.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Mineral Resources (Sustainable Development) Amendment Bill 2018
Bill Information
Minister
Portfolio

Hon Tim Pallas MP
Resources

Introduction Date
Second Reading Date

7 August 2018
8 August 2018

Bill Summary
The Bill would amend the Mineral Resources (Sustainable Development) Act 1990 and make
consequential amendments to other Acts to:


establish the Mine Land Rehabilitation Authority and its Board



provide for the rehabilitation of declared mine land and the establishment of a declared mine
land register



establish the Declared Mine Fund.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that Divisions 1 and 3 of Part 2 of the Bill have a default commencement date of 30
June 2020, which is more than 12 months from the date of the Bill’s introduction.
The Second Reading Speech states:
The declared mine land rehabilitation framework in the Bill is enabling — detail will be in
regulations. The changes will start to come into force from 1 July 2020 giving time for full
consultation. The time frame for rehabilitation plan changes will be set following this
consultation.
The Committee is satisfied that the possible delayed commencement of Divisions 1 and 3 of Part 2
of the Bill is reasonable and justified in the circumstances.

Recommendation
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Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Mineral Resources (Sustainable Development) Amendment Bill 2018 is compatible with the rights
set out in the Charter of Human Rights and Responsibilities.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Open Courts and Other Acts Amendment Bill 2018
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

7 August 2018
8 August 2018

Bill Summary
The Bill would amend the Open Courts Act 2013, in relation to the prohibition and restriction of the
publication of information in court and tribunal proceedings.
The Bill would also amend the Children, Youth and Families Act 2005 and the Judicial Proceedings Act
1958 to make related amendments.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference under
section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Arbitrary or unlawful detention – Court or tribunal must not make order that prohibits disclosure of
information already prohibited by another provision – Order not invalid merely because it prohibits
such disclosure
Summary: The effect of clause 6(5) may be that a person can be prosecuted for a suppression order
that a court or tribunal ‘must not’ have made and, if convicted, may be exposed to a significantly larger

12
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penalty than would have been available if the court or tribunal had not made the order. The Committee
will write to the Attorney‐General seeking further information.
Relevant provision
The Committee notes that clause 6(2), amending existing s. 8 of the Open Courts Act 2013, provides
that ‘a court or tribunal must not make a suppression order that prohibits or restricts the publication
or other disclosure of information which is already prohibited or restricted by’ a provision listed in
s. 8(2). However, clause 6(5) provides that such a suppression order ‘is not invalid merely because it
covers the same prohibition, restriction or disclosure as the provision of an Act.’
The Committee also notes that contraventions of orders under the Open Courts Act 2013 are
punishable by a maximum of five years in prison. By contrast, breaches of the provisions listed in
s. 8(2)3 mostly attract lesser maximum punishments of a fine4, four months5 or one6 or two7 years in
prison. The High Court has ruled that a court, when sentencing a person for an offence, cannot take
account of the lower maximum penalty that would have been available had the prosecution charged
the person with a different offence that covers that same behaviour.8
The Committee observes that the effect of clause 6(5) may be that a person can be prosecuted for a
suppression order that a court or tribunal ‘must not’ have made and, if convicted, may be exposed
to a significantly larger penalty than would have been available if the court or tribunal had not made
the order.
Charter analysis
The Statement of Compatibility remarks:
Clause 6 amends section 8 of the OCA to prevent the inappropriate use of suppression orders
when there are other specific statutory provisions, such as under the JPRA, that could be used
to prohibit or limit the publication of information.
It does not discuss clause 6(5).
The Committee observes that exposing a person to a term of imprisonment for breach of an order that
‘must not’ have been made may engage the Charter’s rights against arbitrary or unlawful detention.9
Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 6(5), to the extent that it exposes a person to imprisonment (or a higher term

3

4

5
6

7

8
9

Exceptions are Part 4 of the Criminal Organisations Control Act 2012 and ss. 7, 43 & 48 of the Major Crimes
(Investigative Powers) Act 2004.
Public Health and Wellbeing Act 2008, s. 133 (120 penalty units); Victorian Civil and Administrative Tribunal
Act 1998, Schedule 1, clause 37 (20 penalty units.)
Judicial Proceedings Reports Act 1958, ss. 3 & 4.
Confiscation Act 1997, ss. 17 & 40H; Crimes (Mental Impairment and Unfitness to be Tried) Act 1997, s. 75;
Serious Sex Offenders (Detention and Supervision) Act 2009, ss. 182 & 186.
Adoption Act 1984, s. 121; Children, Youth and Families Act 2005, s. 534; Evidence (Miscellaneous
Provisions) Act 1958, s. 42BQ; Family Violence Protection Act 2008, s. 166; Terrorism (Community Protection)
Act 2003, s. 12; Victims of Crime Assistance Act 1996, s. 43.
Elias v The Queen; Issa v The Queen [2013] HCA 31.
Charter ss. 21(2) & (3).
13
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of imprisonment than would otherwise be available) for breach of an order that ‘must not’ be made,
with the Charter’s rights against arbitrary or unlawful detention.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Freedom of expression – Suppression order extends until expiry of any appeal period and
determination of any appeal – Certain orders need not specify purpose of the order – Order still valid
if statement of reasons not given
Summary: The effect of clause 7 is to extend, by default, every suppression order for a potentially
lengthy time that will not be specified in the terms of the order. The combined effects of clause 8 and
new sections 14A(2) and (3) may be that a person affected by certain orders may be unable to
determine whether or not they exceed their purpose or to challenge them on the basis that they do so.
The Committee will write to the Attorney‐General seeking further information.
Relevant provision
The Committee notes that clause 7, amending existing s. 12 of the Open Courts Act 2013, provides that
a suppression order ‘continues to operates until—
(a) the expiry of any appeal period in relation to the proceeding to which the order relates;
or
(b) if an appeal is made, the determination of the appeal.
unless a court or tribunal orders otherwise or the order is varied or revoked.
The Bill (and Act) does not define ‘appeal period’, ‘appeal’, ‘made’ or ‘determination’.
The Committee observes that the effect of clause 7 may be extend all suppression orders (unless the
maker of the order specifies otherwise) for the length of any period that any appeal may be brought
against the proceeding that is the subject of the order, potentially including appeals that require leave
from the appeal court, second and subsequent appeals, appeals on questions of law and appeals and
applications before the High Court of Australia.
The Committee also notes that clause 8, amending existing s. 13, removes the requirement that a
suppression order ‘must specify the purpose of the order’. The Explanatory Memorandum explains
that clause 8:
removes the requirement in section 13 of the Principal Act to state the purpose for making a
suppression order in light of the explicit duty to provide reasons for making the order inserted
by clause 9.
Clause 9, inserting a new section 14A, provides that ‘a court or tribunal which makes a suppression
order must give a statement of reasons’ for the terms, durations, grounds and scope of the information
covered by the order. However, new sub‐section 14A(2) provides exemptions for an ‘interim order’ or
‘if giving a statement of reasons would render the suppression order ineffective’ and new sub‐section
14A(3) provides that failure to comply with new section 14A ‘does not affect the validity of a
suppression order’.
The Committee observes that the effect of clause 8, combined with new sub‐sections 14A(2) and (3),
is to remove the current requirement that certain orders (an interim order or an order that would be
14
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rendered ineffective by giving a statement of reasons) ‘must specify the purpose of the order’ and to
preserve the validity of any suppression order despite it not specifying the purpose of the order.
Charter analysis
The Statement of Compatibility does not address clause 7. The Second Reading Speech remarks:
The Bill will amend the Open Courts Act so that, unless a suppression order specifies otherwise
or a court or tribunal varies or revokes the order, a suppression order made in a proceeding
will continue until the end of any appeal period or the conclusion of an appeal if one is made.
A court or tribunal hearing the appeal will be able to vary or revoke the suppression order in
the same terms as the power of the lower court to make the order. This will ensure that
sensitive information which a court or tribunal has determined must be prohibited from
publication is not publicly disclosed as a result of the period between the conclusion of a
proceeding and any appeal from that proceeding.
However, the Open Courts Act Review remarked:10
In cases where there is an appeal lodged by one of the parties, the order would continue in
effect unless set aside or varied by the appellate court. This would also address an issue raised
in relation to the disincentive to appeal in cases in which the lower court or tribunal is
conferred a broader power to make suppression orders than that available to the appellate
court.11
Recommendation 9: That, in the event of an appeal being lodged against the outcome of
proceedings in which a suppression order was made, the order would continue in effect until
the determination of the appeal or it is discharged or varied on application to the court or
tribunal hearing the appeal.
The Committee notes that the Open Courts Act Review does not refer to the need to ‘ensure that
sensitive information which a court or tribunal has determined must be prohibited from publication is
not publicly disclosed as a result of the period between the conclusion of a proceeding and any appeal
from that proceeding’ and its recommendation is limited to the situation when an appeal is lodged.
The Committee observes that the effect of clause 7 is to extend, by default, every suppression order
for a potentially lengthy time that will not be specified in the terms of the order.
In relation to clauses 8 and 9, the Statement remarks:
Clause 8 of the Bill amends section 13 of the OCA. Clause 9 of the Bill inserts a new section 14A
into the OCA. The essence of these amendments is to impose a requirement on courts and
tribunals to give reasons for a suppression order made under the OCA. This seeks to ensure
that any departure from the principle of open justice is justified, as well as to impose additional
rigour on the making of orders only where necessary. Reasons will also assist parties seeking
to challenge suppression orders.
The Statement does not discuss new sections 14A(2) or (3).
The Committee notes that existing s. 13(1)(a) & (b) provide that ‘A suppression order must specify the
information to which the order applies with sufficient particularity to ensure that… the order is limited
to achieving the purpose for which the order is made; and… the order does not apply to any more
information than is necessary to achieve the purpose for which the order is made’. This does not
10
11

His Honour Frank Vincent, Open Courts Act Review, September 2017, [437].
A footnote refers to a submission by Victoria Legal Aid observing that the Supreme Court lacks some
suppression powers (such as a power to make pseudonym orders) that VCAT has: see ibid, [300].
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provide for the validity of orders that fail to specify a purpose and appears to assume that all orders
will specify the purpose of the order.
The Committee observes that the combined effects of clause 8 and new sections 14A(2) and (3) may
be that a person affected by certain orders may be unable to determine whether or not they exceed
their purpose or to challenge them on the basis that they do so. Accordingly, clauses 7 and 8 together
with new sections 14A(2) and (3) may engage the Charter’s right to freedom of expression and, in
particular, the requirement that any restrictions on expression be ‘lawful’.12
Conclusion
The Committee will write to the Attorney‐General seeking further information as to the meaning of
‘appeal period’, ‘appeal’, ‘made’ and ‘determination’ in clause 7, and as to the compatibility of
clauses 7 and 8 (when read with new sections 14A(2) and (3)) with the Charter’s right to freedom of
expression, including the requirement in Charter s. 15(3) that any restrictions on expression must be
‘lawful’.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Presumption of innocence – Defendant must prove that publication was permitted – Practice Note
B. iii
Summary: The effect of clause 15 may be to require a person charged with publishing the identity of an
alleged sexual offence victim to prove in court on the balance of probabilities that any publication was
permitted by the court or an adult victim. The Committee will write to the Attorney‐General seeking
further information.
Relevant provision
The Committee notes that clause 15, inserting a new sub‐section 4(1CA) into the Judicial Proceedings
Act 1958, provides a defence for a person accused of publishing anything that can identify an alleged
sexual offence victim, where a proceeding for a sexual offence has concluded and resulted in the
conviction of the accused, if the person can ‘prove that the matter was published… with the permission
of’ a court or the adult victim.
The Committee observes that the effect of clause 15 may be to require a person charged with
publishing the identity of an alleged sexual offence victim to prove in court on the balance of
probabilities that any publication was permitted by the court or an adult victim. If the accused is
unable to prove that he or she had such permission, then he or she will be convicted of the offence
and liable to up to four months’ imprisonment.
Charter analysis
While the Statement of Compatibility discusses the compatibility of clause 15 with sexual assault
victims’ right to privacy, the Statement does not address the compatibility of new sub‐section 4(1CA)
with the Charter right of criminal defendants to be presumed innocent. 13

12
13

16

Charter s. 15.
Charter s. 25(1).
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The Committee’s Practice Note remarks:14
The Statement of Compatibility for any Bill that creates a provision that reduces the
prosecution’s burden to prove the accused’s guilt or requires an accused to offer evidence of
their innocence… should state whether and how that provision satisfies the Charter’s test for
reasonable limits on rights…. The Committee would prefer that the analysis of reasonable
limits assess the risk that the provision may allow an innocent person to be convicted of the
offence and set out the demonstrable justification for allowing such a risk. In the case of a
provision that places a legal onus on an accused, the analysis may address whether an
evidential onus would be a less restrictive alternative reasonably available to achieve the
provision’s purpose.
Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of new sub‐section 4(1CA) with the Charter right of criminal defendants to be
presumed innocent and, in particular, whether or not placing an evidential onus on the accused to
give or point to evidence that any publication was permitted by a court or an adult victim would be
a less restrictive alternative reasonably available to achieve the new sub‐section’s purpose.

Recommendation



14

Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Scrutiny of Acts and Regulations Committee, Practice Note of 26 May 2014, para B.iii.
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Residential Tenancies Amendment Bill 2018
Bill Information
Minister
Portfolio

Hon Marlene Kairouz MP
Introduction Date
Consumer Affairs, Gaming and Liquor Second Reading Date
Regulation

7 August 2018
9 August 2018

Bill Summary
The Bill would amend the Residential Tenancies Act 1997 to:


make further provision in relation to notices



prohibit false, misleading or deceptive conduct



make amendments relating to modifications of premises, bonds and payment of rent



provide for fixed term rooming house agreements



provide for a rental non‐compliance register



provide for further protections against unlawful discrimination and family violence



enable renters to keep pets in some circumstances



prescribe rental minimum standards



provide for compensation on park closure



provide for a civil pecuniary penalty regime



update terminology and make consequential amendments.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that the Bill would come into operation on a day or days to be proclaimed, with a
default commencement date of 1 July 2020.
The Explanatory Memorandum states:
To allow for staged commencement, clause 2 provides that the Act comes into operation on a day
or days to be proclaimed. It is intended that the clauses providing for compensation for caravan
park and Part 4A park closures will commence early. In order for this to occur, clause 235 and
Division 1 of Part 17 of the Act will be proclaimed to commence ahead of other amendments to
the Act. Once the remainder of the Act comes into operation, Division 1 of Part 17 will be repealed
(by clause 328) and the ongoing provisions relating to park closure will commence in operation
(new sections 206AZA and 207ZE of the Act).
18
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The Committee is satisfied that the possible delay in the commencement of the Bill is reasonable
and justified in the circumstances.
Power of entry without a warrant
Clause 75 would amend the current grounds for entry of rented premises in section 86 to include a
right of entry to conduct an open inspection of the premises for prospective renters or buyers.
The right of entry to conduct inspections for prospective renters would only be exercisable after a
notice to vacate or a notice of intention to vacate had been given and within 21 days before the
termination date specified in that notice.
The right of entry to conduct inspections for prospective buyers would only be exercisable 14 days
after the renter had been given a notice of intention to sell, and the residential rental provider would
be required to make all reasonable efforts to agree with the renter on days and times for the property
to be available for inspection.
The amendments to section 86 would also provide that open inspections may take place up to twice a
week and for a period of no longer than one hour unless agreed with the renter. A protected person
under an intervention order or safety notice residing at the premises would be entitled to require that
any inspections be by appointment. The Bill would also substitute section 89 to enable a renter to
apply to VCAT for an order specifying or limiting when entry to the premises may occur.
Clause 75 would also introduce a right of a residential rental provider or their agent to enter rented
premises to produce advertising images and video of the property in certain circumstances under new
section 89A. The residential rental provider would be required to give the renter seven days notice and
to make a reasonable attempt to agree with the renter on a suitable time for entry to the premises.
The residential rental provider would also be under an obligation not take or produce images or videos
if the renter gives a written objection on the basis that the image may identify a person residing at the
premises who is at risk of family or personal violence, or shows a possession that directly identifies or
reveals sensitive information about an occupant, would increase the risk of theft at the premises, or
would be unreasonable to expect the renter to remove or conceal. The renter may further request that
they review the images or video before they are advertised, in which case the images or video may not
be advertised without the renter's written consent. The residential rental provider must also obtain
written consent from the renter to use an advertising image or video that displays a possession of the
renter more than 12 months after the image or video was produced, or if the image or video was
produced for a purpose other than advertising.
The Statement of Compatibility states:
In my view, while the exercise of these powers of entry may interfere with the privacy of an
individual in some cases, any such interference will be lawful and not arbitrary. The purpose
of these entry powers is to enable residential rental providers and their agents to showcase
their properties to prospective renters and buyers through inspections and advertising,
provided that doing so does not place any occupants at risk. I consider that the safeguards
described above strike an appropriate balance between enabling a residential rental provider
to effectively advertise their property while protecting renters' right to privacy. Accordingly,
these provisions are lawful and not arbitrary, and are compatible with the right to privacy.
The Committee is satisfied that the right of entry without a warrant is reasonable and justified in the
circumstances.
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Right to be presumed innocent – Reversal of the onus of proof
As noted in the Charter Report below, new sections 142R, 206AF, 498AF may impose a burden on an
accused to prove that the excuse provided for in each of those sections is made out, in order to avoid
a penalty.
The Committee will write to the Minister seeking further information as to whether new sections
142R, 206AF, 498AF impose a legal or evidential onus of proof on an accused.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Equality – Discrimination – Notice to vacate where child under the age of 16 residing in premises
Summary: The new section 91ZT allows a rental provider to give a notice to vacate for failure to comply
with a term prohibiting children from living in the premises. The Committee will write to the Minister
seeking further information.
Relevant provision
The Committee notes that the new section 91ZT that is inserted by the Bill provides:
91ZT Permitting child to reside in premises
(1) A residential rental provider may give a renter a notice to vacate rented premises if the
renter has failed to comply with a term of the residential rental agreement prohibiting
the renter from permitting a child under the age of 16 years to reside on the rented
premises.
(2) The notice must specify a termination date that is not less than 14 days after the date on
which the notice is given.
Section 30(1) of the Residential Tenancies Act 1997 provides that a person must not refuse to let rented
premises to a person on the basis that they intend to have a child living with them. Section 30(2)
provides a number of exceptions to this prohibition including that premises are unsuitable or
inappropriate for occupation by a child. Section 30(3) allows for (but does not require) a person who
claims that premises are unsuitable or inappropriate for occupation by a child to apply to the Tribunal
for an order declaring whether or not the premises are unsuitable. A residential rental agreement may
contain a term prohibiting a child from living on the premises based solely on the assertion of the
rental provider that the premises are unsuitable or inappropriate for occupation by a child where that
provider has not sought a declaration under s 30(3).
The Committee observes that this provision may allow for a child and the renter with whom the
child is living to be exposed to eviction in circumstances where the reasonableness of the provider’s
20
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assertion about the suitability or appropriateness of the premises has not been tested or approved
by the Tribunal. Whilst the renter may presumably challenge the notice to vacate on the basis that
the premises are not unsuitable or inappropriate for occupation by a child, renters might not avail
themselves of this self‐help mechanism, which would require them to make an application to the
Tribunal.
Charter analysis
Section 17 of the Charter provides that:
(1) Families are the fundamental group unit of society and are entitled to be protected by
society and the State.
(2) Every child has the right, without discrimination, to such protection as is in his or her best
interests and is needed by him or her by reason of being a child.
The Statement of Compatibility does not consider the effect of the new section 91ZT on the rights in
section 17 of the Charter. In particular there is no consideration of whether it would give greater
protection to children and families, and limit the rights in s 17 of the Charter less, if that provision
required that a notice to vacate may only be issued where the Tribunal has made a declaration under
s 30(3) that the relevant premises are unsuitable or inappropriate for a child.
Conclusion
The Committee will write to the Minister seeking further information as to whether the new section
91ZT limits the rights in s 17 of the Charter and if so, whether requiring a provider to have obtained
a declaration from the Tribunal pursuant to s 30(3) of the Act would be a less restrictive alternative
reasonably available to achieve the purposes of the section.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Privacy – Arbitrary or unlawful interference with home – Notice to have ‘no effect’ despite inability
to challenge its validity after certain period
Summary: The effect of new sections 91ZZI, 206AZE and 207ZH may be to prevent a person challenging
certain notices, despite those notices being ‘of no effect’. The Committee will write to the Minister
seeking further information.
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Relevant provisions
The Committee notes that the new section 206AZE provides:
206AZE Notice of no effect
(1) A notice to vacate under section 206AZ, 206AZA, 206AZB and 206AZD(1) or (2) is of no
effect if it was given in response to—
(a) the exercise, or proposed exercise, by the resident of a right under this Act or the
residency right; or
(b) the resident making a report under section 173(2).
(2) A notice to vacate under section 206AS is of no effect if it was given in response to the
exercise, or proposed exercise, by the resident of a right under this Act or the residency
right.
(3) A notice to vacate given under section 206AZ, 206AZA, 206AZB and 206AZD(1) or (2) is of
no effect if the giving of the notice would constitute direct discrimination within the
meaning of the Equal Opportunity Act 2010.
(4) A person is not entitled to apply to the Tribunal challenging the validity of a notice to
vacate referred to in subsection (1), (2) or (3) after the end of 60 days after the date on
which the notice to vacate is given.
Sections 91ZZI and 207ZH operate in a similar manner in providing that certain notices are ‘of no effect’
in certain circumstances but then also providing that they cannot be challenged once a certain period
of time has elapsed.
The Committee observes that the effect of new sections 91ZZI, 206AZE and 207ZH may be to prevent
a person challenging certain notices, despite those notices being ‘of no effect’.
Charter analysis
Section 13 of the Charter provides that a person has the right:
(1) not to have his or her privacy, family, home or correspondence unlawfully or arbitrarily
interference with; …
By preventing a person from challenging the validity of certain notices to vacate, despite the fact that
those notices are ‘of no effect’, these provisions may allow for arbitrary interference with a person’s
home.
The Statement of Compatibility does not consider this issue, nor does the Explanatory Memorandum
explain what the effect of an unchallenged but otherwise ‘of no effect’ notice is intended to be.
Conclusion
The Committee will write to the Minister seeking further information as to what the effect of an
unchallenged notice is intended to be, whether these sections operate in an arbitrary manner, and
if so, whether any limit on the right to a person’s home in s 13 is a reasonable one.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Presumption of innocence – Exceptions to offence provisions – Onus on defendant to prove the
exception applies
Summary: The new sections 142R, 206AF, 498AF may impose a burden on an accused to prove that the
excuse provided for in each of those sections is made out, in order to avoid a penalty. The Committee
will write to the Minister seeking further information.
Relevant provisions
The Committee notes that the new sections 142R, 206AF, 498AF that are inserted by the Bill each
contain a provision that appears to provide an excuse for non‐compliance.
The Committee observes that these provisions may be interpreted as requiring an accused to prove
their innocence by either raising evidence of a reasonable excuse or actually proving that they have
a reasonable excuse, for committing the relevant acts.
Charter analysis
In a summary hearing, the accused has an evidentiary burden to establish the possible existence of
statutory exceptions, such as these. The Statement of Compatibility does not discuss the effect of s 72
of the Criminal Procedure Act 2009 or the impact of these provisions on the presumption of innocence.
The Committee’s Practice Note deals with exception provisions in Part B(iii).
The Statement of Compatibility does not consider the effect of these exception provisions on the
presumption of innocence.
Conclusion
The Committee will write to the Minister seeking further information as to whether the new sections
142R, 206AF, 498AF place a legal or evidential onus of proof on the accused and if so, whether
expressly addressing that onus would be a less restrictive alternative reasonably available to achieve
the exceptions’ purposes.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Transport Legislation Amendment (Better Roads Victoria and Other
Amendments) Bill 2018
Bill Information
Minister
Portfolio

Hon Jacinta Allan MP
Public Transport

Introduction Date
Second Reading Date

7 August 2018
8 August 2018

Bill Summary
The Bill would amend the Road Safety Act 1986 and a number of other Acts relating to the transport
system. It includes:


reforms aimed at reducing the burden on courts from the administration of alcohol interlock
conditions imposed on driver licences or learner permits of drink‐driving offenders



provision for the mandatory imposition of alcohol interlock conditions in certain situations



clarification of the offence of failing to stop a motor vehicle



amendment of an evidential provision concerning road safety cameras



clarification that offences relating to the driving of an automated vehicle without an
automated driving system permit or driving in breach of a condition of such a permit will
continue to be offences for which vehicle impoundment, immobilisation and forfeiture will
apply under the Road Safety Act 1986



amendments to the Transport (Compliance and Miscellaneous) Act 1983 in relation to over‐
dimensional vehicles crossing tramway and railway tracks.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Retrospective application
Clause 27 would insert new section 103ZM into the Road Safety Act 1986 to address a range of
transitional matters. A number of the changes to be made by new section 103ZM would have a
retrospective effect on affected persons:
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the application of section 31KA(1) to the offences specified in the subsection whether the
offences were committed before, on or after the commencement of clause 12



the amendments to section 50AAAC by clause 17 in relation to alcohol interlock usage data,
whether the data was collected before, on or after the commencement of clause 17



the requirement that on or after the commencement of clause 19, a person seeking the
removal of an alcohol interlock condition imposed on their driver’s licence or learner permit
must apply to VicRoads under section 50AAAB irrespective of when the alcohol interlock

Alert Digest No. 12 of 2018

condition was imposed; or whether the alcohol interlock condition was imposed by VicRoads
on the direction of the Magistrates' Court or otherwise


the requirement that, if immediately before the commencement of clause 25(2), a driver
licence or learner permit held by a person is subject to an alcohol interlock condition because
the person was, or was taken to be, disqualified from obtaining a driver licence or learner
permit under section 89A(1) of the Sentencing Act 1991: the driver licence or learner permit
would continue to be subject to the alcohol interlock condition for the term that applied
before that commencement; and while the alcohol interlock condition is in force, the person
would continue to be subject to a mandatory licence carriage requirement and a zero BAC
requirement; and when the specified period of each and every alcohol interlock condition
applying to the person has elapsed, the person may apply for the removal of the alcohol
interlock condition under section 50AAAB.

The Explanatory Memorandum states in relation to each of the above provisions that they will either
not disadvantage or will operate to the benefit of the affected person.
The Committee is satisfied that the retrospective effect of the above provisions is reasonable and
justified in the circumstances and that no persons will be adversely affected.
New section 103ZM would also provide that despite section 103ZI(5) of the Road Safety Act 1986, on
and after the date on which subclause 103ZM(5) comes into operation, if a person's driver licence or
learner permit has an alcohol interlock condition imposed in respect of an offence committed before
1 October 2014: the person is subject to the prescribed alcohol interlock usage data requirements; and
in determining compliance with those requirement, VicRoads may have regard to data collected at any
time during the period of the alcohol interlock condition, including data collected before the date on
which this provision comes into operation.
The Explanatory Memorandum states that in order to minimise negative impacts from the
retrospective application of the provision on people who had an alcohol interlock condition imposed
in respect of an offence committed before 1 October 2014, new section 103ZM(6) provides that a
person to whom subclause (5) applies may be exempted from the prescribed alcohol interlock usage
requirements in certain circumstances.
The Committee is satisfied that the retrospective effect of the above provision is reasonable and
justified in the circumstances, despite the possible negative impacts on certain persons.
Clause 31 would insert new section 165 into the Sentencing Act 1991, which would provide that, on
and after the commencement of clause 30 of the Bill, a court must not make a finding under section
89C(1) of the Sentencing Act 1991 in respect of an offence under section 89A(1) of that Act, irrespective
of when the offence was committed.
The Explanatory Memorandum states:
To the extent that the operation of this provision applies to an offence committed before the
provision's commencement, this retrospective application of the provision does not
disadvantage any person. It has the effect of ending a court process which is no longer
required.
The Committee is satisfied that the retrospective effect of the above provision is reasonable and
justified in the circumstances and that no persons will be adversely affected.
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Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018 is
compatible with the rights set out in the Charter of Human Rights and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses on the Bills listed below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

Corrections Amendment (Parole) Act 2018
Disability Service Safeguards Bill 2018
Owner Drivers and Forestry Contractors Amendment Bill 2018
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Appendix 2
Index of Bills in 2018
Alert Digest Nos.
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
5, 8
Appropriation (2018‐2019) Bill 2018
6
Appropriation (Parliament 2018‐2019) Bill 2018
6
Audit Amendment Bill 2017
1, 2, 3
Bail Amendment (Stage Two) Bill 2017
1, 2
Building Amendment (Registration of Building Trades and Other Matters) Bill 2018
12
Charities Amendment (Charitable Purpose) Bill 2018
4
Children Legislation Amendment (Information Sharing) Bill 2017
1, 2
Children, Youth and Families Amendment (Youth Offender Compliance) Bill 2018
11
Corrections Amendment (Parole) Act 2018
11, 12
Crimes Amendment (Unlicensed Drivers) Bill 2018
8, 9
Disability Service Safeguards Bill 2018
11, 12
Education Legislation Amendment (Victorian Institute of Teaching, TAFE and Other Matters)
Bill 2018
5
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
2, 3
Electoral Legislation Amendment Bill 2018
7, 8
Emergency Management Legislation Amendment Bill 2018
3
Engineers Registration Bill 2018
4, 5
Environment Protection Amendment Bill 2018
10, 11
Environment Protection Amendment (Container Deposit Scheme) Bill 2018
11
Firearms Amendment (Silencers) Bill 2018
10
Flora and Fauna Guarantee Amendment Bill 2018
8, 9
Gambling Regulation Amendment (Wagering and Betting) Bill 2018
12
Guardianship and Administration Bill 2018
4, 5
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
2, 3
Justice Legislation Amendment (Access to Justice) Bill 2018
5, 7
Justice Legislation Amendment (Family Violence Protection and Other Matters) Bill 2018
9
Justice Legislation Amendment (Terrorism) Bill 2018
7, 8
Justice Legislation Amendment (Unlawful Association and Criminal Appeals) Bill 2018
11
Justice Legislation Amendment (Victims) Bill 2017
1
Justice Legislation Miscellaneous Amendment Bill 2018
10, 11
Justice Legislation (Police and Other Matters) Bill 2018
10, 11
Labour Hire Licensing Bill 2017
1, 2
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
4, 5
Liquor and Gambling Legislation Amendment Bill 2018
5
Local Government Bill 2018
8, 9
Long Service Benefits Portability Bill 2018
5, 8
Marine and Coastal Bill 2017
1, 2
Mineral Resources (Sustainable Development) Amendment Bill 2018
12
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 7, 8
Open Courts and Other Acts Amendment Bill 2018
12
Owner Drivers and Forestry Contractors Amendment Bill 2018
11, 12
Parks Victoria Bill 2018
3, 4
Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017
1
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Prevention of Family Violence Bill 2018
10
Primary Industries Legislation Amendment Bill 2017
1
Public Administration Amendment (Public Sector Redundancies and Other Matters) Bill 2018
9
Racing Amendment (Integrity and Disciplinary Structures) Bill 2018
10, 11
Residential Tenancies Amendment Bill 2018
12
Serious Offenders Bill 2018
7, 8
State Taxation Acts Amendment Bill 2018
7, 10
Toll Fine Enforcement Bill 2018
10
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
12
Treasury and Finance Legislation Amendment Bill 2018
9
Victims and Other Legislation Amendment Bill 2018
11
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017
1
Victorian Industry Participation Policy (Local Jobs First) Amendment Bill 2018
10
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Audit Amendment Bill 2017
Building Amendment (Registration of Building Trades and Other Matters) Bill 2018
Crimes Amendment (Unlicensed Drivers) Bill 2018
Electoral Legislation Amendment Bill 2018
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Environment Protection Amendment Bill 2018
Environment Protection Amendment (Container Deposit Scheme) Bill 2018
Flora and Fauna Guarantee Amendment Bill 2018
Gambling Regulation Amendment (Wagering and Betting) Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Justice Legislation Amendment (Unlawful Association and Criminal Appeals) Bill 2018
Marine and Coastal Bill 2017
Residential Tenancies Amendment Bill 2018
(vi)

1, 2
12
8, 9
7, 8
2, 3
4, 5
10, 11
11
8, 9
12
4, 5
2, 3
11
1, 2
12

inappropriately delegates legislative power

Audit Amendment Bill 2017
Building Amendment (Registration of Building Trades and Other Matters) Bill 2018
Charities Amendment (Charitable Purpose) Bill 2018
Environment Protection Amendment Bill 2018
Guardianship and Administration Bill 2018
Justice Legislation Amendment (Access to Justice) Bill 2018
Justice Legislation Amendment (Unlawful Association and Criminal Appeals) Bill 2018
Justice Legislation Miscellaneous Amendment Bill 2018
Labour Hire Licensing Bill 2017
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Local Government Bill 2018
Long Service Benefits Portability Bill 2018
Parks Victoria Bill 2018
Victims and Other Legislation Amendment Bill 2018

1, 2
12
4
10, 11
4, 5
5, 7
11
10, 11
1, 2
4, 5
8, 9
5, 8
3, 4
11
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(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
5, 8
Audit Amendment Bill 2017
1, 2, 3
Bail Amendment (Stage Two) Bill 2017
1, 2
Building Amendment (Registration of Building Trades and Other Matters) Bill 2018
12
Charities Amendment (Charitable Purpose) Bill 2018
4
Children Legislation Amendment (Information Sharing) Bill 2017
1, 2
Corrections Amendment (Parole) Act 2018
11, 12
Crimes Amendment (Unlicensed Drivers) Bill 2018
8, 9
Disability Service Safeguards Bill 2018
11, 12
Electoral Legislation Amendment Bill 2018
7, 8
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
2, 3
Engineers Registration Bill 2018
4, 5
Environment Protection Amendment Bill 2018
10, 11
Environment Protection Amendment (Container Deposit Scheme) Bill 2018
11
Gambling Regulation Amendment (Wagering and Betting) Bill 2018
12
Guardianship and Administration Bill 2018
4, 5
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
2, 3
Justice Legislation Amendment (Terrorism) Bill 2018
7, 8
Justice Legislation Amendment (Unlawful Association and Criminal Appeals) Bill 2018
11
Justice Legislation Miscellaneous Amendment Bill 2018
10, 11
Justice Legislation (Police and Other Matters) Bill 2018
10, 11
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
4, 5
Local Government Bill 2018
8, 9
Long Service Benefits Portability Bill 2018
5, 8
National Redress Scheme for Institutional Child Sexual Abuse (Commonwealth Powers) Bill 2018 7, 8
Open Courts and Other Acts Amendment Bill 2018
12
Owner Drivers and Forestry Contractors Amendment Bill 2018
11, 12
Racing Amendment (Integrity and Disciplinary Structures) Bill 2018
10, 11
Residential Tenancies Amendment Bill 2018
12
Serious Offenders Bill 2018
7, 8
State Taxation Acts Amendment Bill 2018
7, 10
Victims and Other Legislation Amendment Bill 2018
11

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Gambling Regulation Amendment (Wagering and Betting) Bill 2018
Long Service Benefits Portability Bill 2018
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Primary Industries Legislation
Amendment Bill 2017

Agriculture

12.12.17
20.12.17

18 of 2017
1 of 2018

Audit Amendment Bill 2017

Special Minister for State

06.02.18
19.02.18

1 of 2018
2 of 2018

Attorney‐General

20.02.18
02.03.18

2 of 2018
3 of 2018

Bail Amendment (Stage Two) Bill
2017

Attorney‐General

06.02.18
19.02.18

1 of 2018
2 of 2018

Children Legislation Amendment
(Information Sharing) Bill 2017

Family and Children

06.02.18
14.02.18

1 of 2018
2 of 2018

Labour Hire Licensing Bill 2017

Industrial Relations

06.02.18
14.02.18

1 of 2018
2 of 2018

Marine and Coastal Bill 2017

Energy, Environment and Climate
Change

06.02.18
15.02.18

1 of 2018
2 of 2018

Electricity Safety Amendment
(Electrical Equipment Safety
Scheme) Bill 2018

Energy, Environment and Climate
Change

20.02.18
03.03.18

2 of 2018
3 of 2018

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight and
Independence) Bill 2018

Special Minister of State

20.02.18
05.03.18

2 of 2018
3 of 2018

Parks Victoria Bill 2018

Energy, Environment and Climate
Change

06.03.18
23.03.18

3 of 2018
4 of 2018

Charities Amendment (Charitable
Purpose) Bill 201815

Fiona Patten MP

27.03.18

4 of 2018

Engineers Registration Bill 2018

Treasurer

27.03.18
27.04.18

4 of 2018
5 of 2018

Guardianship and Administration
Bill 2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

Legal Identity of Defendants
(Organisational Child Abuse) Bill
2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

15

On 28 March 2018, the President of the Legislative Council ruled that the Bill infringed the provisions of
section 62 of the Constitution Act 1975 and ordered that the Bill be withdrawn.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Advancing the Treaty Process with
Aboriginal Victorians Bill 2018

Aboriginal Affairs

01.05.18
22.05.18

5 of 2018
8 of 2018

Justice Legislation Amendment
(Access to Justice) Bill 2018

Attorney‐General

01.05.18
21.05.18

5 of 2018
7 of 2018

Long Service Benefits Portability Bill
2018

Industrial Relations

01.05.18
21.05.18

5 of 2018
8 of 2018

Electoral Legislation Amendment
Bill 2018

Special Minister of State

22.05.18
01.06.18

7 of 2018
8 of 2018

Justice Legislation Amendment
(Terrorism) Bill 2018

Attorney‐General

22.05.18
01.06.18

7 of 2018
8 of 2018

National Redress Scheme for
Institutional Child Sexual Abuse
(Commonwealth Powers) Bill 2018

Attorney‐General

22.05.18
01.06.18

7 of 2018
8 of 2018

Serious Offenders Bill 2018

Corrections

22.05.18
04.06.18

7 of 2018
8 of 2018

State Taxation Acts Amendment
Bill 2018

Treasurer

22.05.18
12.06.18

7 of 2018
10 of 2018

Crimes Amendment (Unlicensed
Drivers) Bill 2018

Dr Rachel Carling‐Jenkins MP

05.06.18
06.06.18

8 of 2018
9 of 2018

Flora and Fauna Guarantee
Amendment Bill 2018

Energy, Environment and Climate
Change

05.06.18
15.06.18

8 of 2018
9 of 2018

Local Government Bill 2018

Local Government

05.06.18
15.06.18

8 of 2018
9 of 2018

Environment Protection
Amendment Bill 2018

Energy, Environment and Climate
Change

24.07.18
05.08.18

10 of 2018
11 of 2018

Justice Legislation Miscellaneous
Amendment Bill 2018

Attorney‐General

24.07.18
06.08.18

10 of 2018
11 of 2018

Justice Legislation (Police and
Other Matters) Bill 2018

Police

24.07.18
06.08.18

10 of 2018
11 of 2018

Racing Amendment (Integrity and
Disciplinary Structures) Bill 2018

Racing

24.07.18
03.08.18

10 of 2018
11 of 2018

Corrections Amendment (Parole)
Act2018

Corrections

07.08.18
20.08.18

11 of 2018
12 of 2018

Disability Service Safeguards Bill
2018

Housing, Disability and Ageing

07.08.18
20.08.18

11 of 2018
12 of 2018

Environment Protection
Amendment (Container Deposit
Scheme) Bill 2018

Ms Nina Springle MLC

07.08.18

11 of 2018

Justice Legislation Amendment
(Unlawful Association and Criminal
Appeals) Bill 2018

Attorney‐General

07.08.18

11 of 2018
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Alert Digest No. 12 of 2018
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Owner Drivers and Forestry
Contractors Amendment Bill 2018

Industrial Relations

07.08.18
20.08.18

11 of 2018
12 of 2018

Victims and Other Legislation
Amendment Bill 2018

Attorney‐General

07.08.18

11 of 2018

Building Amendment (Registration
of Building Trades and Other
Matters) Bill 2018

Planning

21.08.18

12 of 2018

Gambling Regulation Amendment
(Wagering and Betting) Bill 2018

Treasurer

21.08.18

12 of 2018

Open Courts and Other Acts
Amendment Bill 2018

Attorney‐General

21.08.18

12 of 2018

Residential Tenancies Amendment
Bill 2018

Consumer Affairs, Gaming and
Liquor Regulation

21.08.18

12 of 2018
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