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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Children’s Services Amendment Bill 2019
Member
Portfolio

Hon James Merlino MP
Education

Introduction Date
Second Reading Date

27 August 2019
28 August 2019

Summary


The Bill amends the Children’s Services Act 1996 to further provide for the regulation of
children’s services regulated under that Act with the National Quality Framework (NQF).
The Committee notes the Second Reading Speech:‐
‘This Bill aligns the Children’s Services Act 1996 with the National Quality Framework,
where appropriate, to ensure a consistent and contemporary regulatory framework for
all Victorian early childhood services, regardless of which regulatory regime applies to that
service. The remaining services, primarily occasional care services, are regulated under
the Victorian Children’s Services Act. Currently about 350 or 8 percent of services in
Victoria are regulated under the Children’s Services Act, or CS Act.
The main feature of these services is that children attend for short periods of time, for
example, occasional care at a Neighbourhood House or a sports and leisure centre. These
services are operated by a range of providers such as local government, not for profit, for
profit, or community organisations. … The approved associated children’s services (AACS)
is a service approval model that was devised when the NQF was introduced to overcome
the need for a provider to obtain service approvals under two regulatory regimes… The
Bill phases out AACSs in Victoria by 2022.’



It establishes a scheme that provides for the approval of persons1 who provide the services,
and for the operation of the service. It also provides for the monitoring and enforcement2 of
the scheme.[7, 8] It contains transitional provisions.[16]

Comments under the PCA
Entry to premises without search warrant (section 17(a)(i), PCA)
New section 1413 inserted by clause 8 provides that an authorised officer may enter any premises
(including residential or business premises) for the purposes of determining whether a children’s
1

2
3

New section 132 provides for internal review of decisions in the first instance by the Regulatory Authority. Pursuant to
new section 135 a person who may apply to VCAT for review of a decision.
New Part 5B provides for monitoring and enforcement (new sections 136 to 159).
141 Entry to premises without search warrant
(1) An authorised officer may enter any premises (including residential or business premises) for the purpose of
determining whether a children's service is operating without a service approval at or from the premises, if—
(a) the authorised officer reasonably believes that a person is operating a children's service in contravention of
section 99 at the premises; and
(b) the occupier of the premises has consented in writing to the entry and inspection.
(2) An authorised officer must not enter and search the premises under this section unless, before the occupier
consents to the entry, the authorised officer has—
(a) produced the authorised officer's identity card for inspection; and
(b) informed the occupier—
(i) of the purpose of the search and the powers that may be exercised; and

1
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service is operating without a service approval at or from the premises if the authorised officer
reasonably believes that a person is operating a children’s service in contravention of section 994 at
the premises and the occupier of the premises has consented in writing to the entry and inspection.
The Committee notes the Statement of Compatibility:‐ ‘the entry and search powers in sections 141
and 142 are sufficiently constrained. Section 141(2) specifies that, before entry, the authorised officer
must produce their identity card for inspection and inform the occupier of particular information,
including the purpose for the search, the powers that may be exercised, and the right of the occupier
to refuse to consent to entry or to the taking of any document of things from the premises. It is only
once these steps have been taken, and the occupier has given their informed consent, that the entry
and search powers under section 141 are enlivened.’
The Committee is of the view the provision is justified.
Entry without warrant – emergency removal of children (section 17(a)(i), PCA)
New section 1315 inserted by clause 8 provides the Regulatory Authority with the power to enter a
children’s service premises without a warrant if it reasonably considers that there is an immediate
danger to the safety or health of a child or children being educated and cared for by the children’s
service.
The Committee notes the Statement of Compatibility:‐ ‘The Regulatory Authority has the power to
remove a child or children from the premises and use reasonable force if necessary. Although these
powers are extensive, I do not consider them to constitute unlawful or arbitrary circumstances with
privacy. This provision is intended to apply in extremely limited circumstances, where entry onto the
premises, removal of a child and/or use of reasonable force is necessary to prevent or mitigate an
immediate danger to a child.’
The Committee is of the view the provision is justified.

Charter Issues
The Children’s Services Amendment Bill 2019 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities Act 2006.

4
5

2

(ii) that the occupier may refuse to consent to the entry and search or the taking of anything found during the
search; and
(iii) that the occupier may refuse to consent to the taking of any copy or extract from a document found on the
premises during the search.
Section 99 provides that it is an offence to provide a children’s service without service approval.
131 Emergency removal of children
(1) This section applies if the Regulatory Authority considers, on reasonable grounds, that there is an immediate danger
to the safety or health of a child or children being educated and cared for by a children's service.
(2) The Regulatory Authority may remove, or cause the removal of, the child or children from the children's service
premises.
(3) In exercising a power under subsection (2)—
(a) the Regulatory Authority may be given such assistance by other persons (including police officers) as is
reasonably required; and
(b) the Regulatory Authority and any person assisting the Regulatory Authority may—
(i) enter the children's service premises, without warrant; and
(ii) use reasonable force as necessary.
(4) If a child is removed from the children's service premises under subsection (2), the Regulatory Authority must
ensure that the child's parents are immediately notified of the situation and the child's current location.
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Dangerous Goods Amendment (Penalty Reform) Bill 2019
Member
Portfolio

Hon Jill Hennessy MP
Workplace Safety

Introduction Date
Second Reading Date

27 August 2019
28 August 2019

Summary
The Bill amends the Dangerous Goods Act 1985. In particular it: ‐


Increases the penalties6 of various offences to better reflect the serious natures of those
offences;7



Creates a new offence for reckless conduct in respect of dangerous goods that endangers
persons. It inserts new section 31D which makes it an offence for a person, who, without
lawful excuse, recklessly engages in the manufacture, storage, transport, transfer, sale or use
of dangerous goods that places, or may place, another person in danger of death. The penalty
for a natural person is 3800 penalty units or a maximum of 10 years of imprisonment. In the
case of a contravention by a body corporate, a maximum penalty of 40,000 penalty units
applies.[8]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Presumption of innocence – Dangerous goods offences – Defendant must disprove some reasonably
suspected or believed facts
Summary: The effect of clauses 3, 4, 5, 6, 7, 8 and 10, when read with existing s. 41(1), may be to impose
increased or new penalties on people charged with dangerous goods offences who are found guilty
because they are unable to disprove reasonably suspected or believed facts. The Committee will write
to the Minister seeking further information.
Relevant provisions
The Committee notes that clauses 3, 4, 5, 6, 7 and 10 increase the maximum penalties for the following
offences:

6

7



failing to comply with a direction to render dangerous goods harmless (existing s. 17K(3))



causing or failing to take precautions to prevent an accident involving dangerous goods
(existing s. 31)

For example, clause 4 increases the penalties in existing section 31(4) (persons required to take precautions) from 500
penalty units to 1800 penalty units in the case of a natural person and from 2550 penalty units to 9000 penalty units in
the case of a body corporate. Clause 5 increases the penalties in existing section 31A (good too dangerous to be
transported) from 500 penalty units to 1800 penalty units in the case of a natural person and 2500 penalty units to
9000 penalty units in the case of a body corporate.
Note the Second Reading Speech:‐ ‘These reforms follow the recent discovery of a number of sites across outer
Melbourne that were storing dangerous goods in contravention of the requirements under the Dangerous Goods Act
1985. There have been two significant industrial fires involving dangerous goods over the last year causing widespread
community concern… Financial penalties for individuals and body corporates … will more than double. These increases
… better reflect the serious natures of the offending conduct.’

3
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transporting goods classified as too dangerous to transport (existing s. 31A)



failing to ensure safe transport of dangerous goods (existing s. 31B)



failing to comply with the Act in circumstances that endanger safety of health (existing s. 31C)



contravening other provisions of the Act (s. 45)

Clause 8, introducing new section 31D, makes it an offence to recklessly deal with dangerous goods in
a way that may place a person in danger of death, punishable by ten years imprisonment.
Existing s. 41(1) provides that, where a court finds that it was reasonable for an inspector to:


suspect that dangerous goods were involved in an offence: dangerous goods are deemed to
have been involved in the offence: para (a)



suspect that an illegal quantity of dangerous goods were in a vehicle or container: at least
that quantity is deemed to have been in that vehicle or container: para (c)



believe that particular markings were applied to a container at manufacture, when filled or
when dangerous goods were transferred into it: the container is deemed to have had the
capacity, weight, origin, ownership, character or specification that match those markings:
para (d)

‘in any legal proceedings for an offence against’ the Act, ‘in the absence of proof to the contrary’.
The Committee observes that the effect of clauses 3, 4, 5, 6, 7, 8 and 10, when read with existing
s. 41(1), may be to impose increased or new penalties on people charged with dangerous offence
offences who are found guilty because they are unable to disprove reasonably suspected or believed
facts about the involvement or quantity of dangerous goods in an offence, or about a container or
vehicle that transported those goods.
Charter analysis
The Statement of Compatibility remarks, with respect to clauses 3, 4 and 8:
While the increased penalties do not, in and of themselves, engage human rights, some of the
existing offence provisions to which they attach do. Given that those offence provisions have
not been previously discussed in a Statement of Compatibility, I will consider their
compatibility with relevant human rights, as well as that of the new offence provision, now.
Having regard to the nature of the offence provisions, I consider that the only relevant human
right is the right to the presumption of innocence.
The Committee notes that, while the Statement of Compatibility fully addresses reverse evidential and
legal burdens in each of the particular offence provisions where penalties are increased or introduced
by the Bill, it does not address existing s. 41(1)’s general deeming provisions for all prosecutions under
the Act.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clauses
3, 4, 5, 6, 7, 8 and 10, when read with existing s. 41(1), which deems certain reasonably suspected or
believed facts to be true in any legal proceeding for an offence ‘in the absence of proof to the
contrary’, are compatible with the Charter’s right to be presumed innocent.

4
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Health Legislation Amendment and Repeal Bill 2019
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date

28 August 2019
29 August 2019

Summary
The Bill: ‐

8

9

10



Repeals the Access to Medicinal Cannabis Act 20168 and make related amendments and
remove redundant references.[3‐53]



Substitutes a new section 111 into the Health Services Act 1988 to modernise an offence for
a person to carry on a health service establishment if they, or the premises on which they
carry their establishment are not registered. The penalty is 240 penalty units in the case of
an individual and 1200 penalty units in the case of a body corporate.[54]



Amends the Health Services Act 1988 to introduce term limits (not more than 9 consecutive
years) for the appointment of members of Health Purchasing Victoria.[59] It makes further
provision in relation to the removal and resignation of directors of public hospitals where the
Minister is satisfied a director is physical or mentally unable to fulfil the role and other
specified circumstances.[58] It makes minor technical amendments to reflect name changes
to hospitals and public health services and inserts additional regulation making powers.[60‐
61]



Amends the Tobacco Act 1987 to prohibit indirect advertising by tobacco manufacturers and
e‐cigarette manufacturers.[65‐66] Note the Second Reading Speech:‐ ‘The Bill will strengthen
existing tobacco and e‐cigarette prohibitions by extending the definition of tobacco or e‐
cigarette advertisement to expressly include words and designs that are closely associated
with a manufacture[r] of tobacco or e‐cigarette products.’ It also repeals a redundant
mechanism that provides for the Governor in Council to exempt certain sporting or arts
functions from the operation of tobacco advertising prohibitions for the display of tobacco
or e‐cigarette advertisements. (The power has not been used since 2006.)[67]



Amends the Mental Health Act 2014 to facilitate the effective operation of the Mental Health
Complaints Commissioner’s functions in relation to the management, conciliation and
resolution of complaints under that Act. It allows the Mental Health Complaints
Commissioner to share relevant information, with and make recommendations to the Health
Complaints Commissioner, the Australian Health Practitioner Regulation Agency (AHPRA)
and a prescribed person or body.9[70, 72] The Mental Health Commissioner can conduct
conciliations of complaints.10[72, 76, 78‐79]



Amends the Health Complaints Act 2016 to remove the word ‘imminent’. Note the
Explanatory Memorandum:‐ ‘This ensures that the test for release of information by the
Commissioner in order to avoid a risk to life, health, safety or welfare is similar to the test in

Note the Second Reading Speech:‐ ‘the Commonwealth … in late 2016 established a comprehensive national regulatory
system for patient access, cultivation and manufacture… The current system allows any doctor to apply to prescribe
medicinal cannabis for any patient, with any condition, if they believe it could provide clinical benefit … the repeal of
the Access to Medicinal Cannabis Act will result in no change to existing processes for prescribers, patients or industry.’
Note the Second Reading Speech:‐ ‘It is envisaged that the prescribed bodies will be Safer Care Victoria and the Victorian
Agency for Health Information.’
Note the Explanatory Memorandum:‐ ‘Clause 76 repeals section 247 of the Mental Health Act 2014. This section is not
required because the other amendments made by this Bill have eliminated the distinction between the Mental Health
Complaints Commissioner and the conciliator and it is now the role of the Mental Health Complaints Commissioner to
conduct any conciliation of a complaint conducted under that Part.’

5

Scrutiny of Acts and Regulations Committee

the Health Privacy Principles (IPPs)… and the Information Privacy Principles (IPPs) pertaining
to a serious threat to life, health, safety and welfare.’[82‐84]


Inserts new Part 6B into the Health Services Act 1988 to provide for the sharing of information
for quality and safety purposes of health service entities in the Victorian health system.11[85]
It inserts new section 15C, an exemption for information sharing for quality and safety
purposes under the Health Services Act 1988 into the Privacy and Data Protection Act 2014
to ensure the effective operation of new Part 6B.[87]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Freedom of expression – Tobacco and e‐cigarette manufacturers cannot promote or publicise any
words or designs
Summary: The effect of clause 65(2) may be to bar tobacco or e‐cigarette manufacturers from
publicising or promoting any words or designs on any topic in some media. The Committee will write to
the Minister seeking further information.
Relevant provisions
The Committee notes that clause 65(1), amending existing s. 3B of the Tobacco Act 1987, extends the
definition of ‘tobacco or e‐cigarette advertisement’ to include ‘any other words or designs… that are
closely associated with’ a manufacturer of tobacco products or e‐cigarette products. Clause 65(2)
provides that this category includes any words or designs ‘if that manufacturer enters into a contract,
agreement, partnership, sponsorship, undertaking or understanding with a person for that person to
give publicity to, or otherwise promote or intend to promote’ them. Existing s. 6 prohibits anyone from
displaying or distributing tobacco or e‐cigarette advertisements in various ways; however, it exempts
some media, including books, newspapers and broadcasting, which are regulated by other legislation.
The Committee observes that clause 65(2) covers all words that a tobacco or e‐cigarette manufacturer
arranges with someone to give publicity to or promote, whether or not those words are connected to
the manufacturer or to tobacco or e‐cigarette products. Accordingly, the effect of clause 65(2) may be
to largely bar tobacco or e‐cigarette manufacturers from publicising or promoting any words or designs
on any topic in some media, including billboards and leaflets.
Charter analysis
The Statement of Compatibility remarks:
Insofar as the Bill prohibits tobacco and e‐cigarette companies from engaging in advertising,
including through sponsorship, the Charter is not engaged at all. Under the Charter,
corporations do not have human rights, only human beings have human rights. Similarly,
restrictions upon other corporations who might otherwise engage in direct advertising of
11

6

Note the Explanatory memorandum:‐ ‘This Part provides legislative authority for the sharing of identified information
in the Victorian health system for quality and safety purposes… The term confidential information relies on existing
definitions in the Health Records Act 2001 and the Privacy and Data Protection Act 2014 to define the types of
information to which this new Part applies… The term health service entity is intended to include all the entities in the
Victorian health system that may disclose confidential information for quality and safety purposes… The term special
adviser is used to describe an entity (including a person) that is appointed to provide specialist or expert advice in
relation to quality and safety.’
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tobacco or e‐cigarette products, or accept sponsorship by tobacco manufacturers and
indirectly promote such products, does not engage the Charter. However, the conduct
prohibited by the Bill is not limited to that engaged in by corporations, but extends to
individuals. Accordingly, the provisions engage the right to freedom of expression in section
15 of the Charter.
Freedom of expression is not an absolute right. In addition to the general limitations provision
in section 7(2) of the Charter which applies to all rights, section 15(3) of the Charter expressly
recognises that freedom of expression may be limited… Moreover, it is well recognised that
commercial expression, to which the provisions of the Bill are directed, is of less importance
than political expression.
…
Victoria’s tobacco laws make it a world leader in discouraging smoking, including making it less
attractive to young people. While the existing laws have so far prevented campaigns such as
Mission Winnow, the proposed amendments will provide clarification and certainty that
campaigns which employ indirect marketing are prohibited. The proposed amendments will
deter such campaigns and ensure that, unlike France, tobacco advertising laws can be enforced
without the need for litigation.
The conduct of the tobacco manufacturers, both in developing these campaigns and in
requiring governments to enforce tobacco advertising laws through the courts, demonstrates
the need to enact specific provisions to deter and prevent such advertising. The proposed
provisions are targeted at such campaigns and, given the way in which tobacco manufacturers
have sought to avoid the operation of tobacco laws, there are no less restrictive means
reasonably available to achieve the protection of public health purposes of the provisions.
The Committee notes that the effect of clause 65(2) may not be limited to indirect marketing of
tobacco or e‐cigarette products or their manufacturers, or to commercial expression more generally.
Rather, it may also prohibit individuals who manufacture tobacco or e‐cigarettes products from using
media such as billboards and leaflets to arrange for publicity for words that have no connection to
themselves or to tobacco or e‐cigarette products, for example advertising of other products
manufactured by those individuals, or media campaigns on public interest topics, potentially including
political expression.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
65(2), to the extent that it may prohibit individuals who manufacture tobacco or e‐cigarette products
from arranging to give publicity to or promote words or designs that are not connected with
themselves or their products, is compatible with the Charter’s right to freedom of expression.

7
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Marine and Fisheries Legislation Amendment Bill 2019
Member
Portfolio

Hon Melissa Horne MP
Ports and Freight

Introduction Date
Second Reading Date

27 August 2019
28 August 2019

Summary
The Bill:‐

12

13

14

8



Amends the Fisheries Act 1995 to cancel all Gippsland Lakes Fishery Access Licences and to
provide compensation in respect of the cancellation of those licences. A holder of a licence
may elect to surrender the licence early12 before 1 April 2020. A Gippsland Lakes Fishery
Access Licence that has not been cancelled by surrender in accordance with those provisions
is cancelled on 1 April 2021.[3‐7]



Amends the Marine (Drug, Alcohol and Pollution Control) Act 1998 to ensure sea pilots are
required to have a zero blood‐alcohol concentration when providing pilot services on any
classification of vessel.[9]



Amends the Marine Safety Act 2010 to remove ‘volunteers’13 from the definition of marine
safety workers. Note the Explanatory Memorandum: ‘The effect of the amendment is to align
safety duty and offences that apply to volunteers to those of analogous classes of persons
(such as recreational boaters) with appropriate (consequentially lesser) penalties attaching
to breach of those duties.’[11] It also provides for the suspension and cancellation of inactive
pilot licences where the person who holds the licence has not acted as a pilot for a period of
at least 12 months.14[12]



Amends the Transport (Safety Schemes Compliance and Enforcement) Act 2014 to extend the
scope of that Act to premises associated with the design, manufacture or supply of
recreational vessels or marine safety equipment and pilotage services provider premises.[17]
Note the Statement of Compatibility: ‘The Marine Safety Act also imposes safety duties on
persons who design, manufacture and supply certain marine vessels and safety equipment
and persons who maintain, repair or modify vessels and on pilotage service providers.
However transport safety officers do not currently have power to enter premises associated
with the design, manufacture or supply of vessels and equipment or the provision of pilotage
services for compliance and investigatory purposes. Part 5 of the Bill amends the Transport
(Safety Schemes Compliance and Enforcement) Act 2014 to enable transport safety officers
to enter those premises to conduct compliance monitoring and enforcement.’

Note the Second Reading Speech: ‐ ‘it proposed that the Fisheries Act 1995 (the Act) be amended to phase‐out the ten
Gippsland Lakes Fishery Access Licences over a two‐year period with all Gippsland Lakes Fishery Access Licences
cancelled by 1 April 2021 … compensation will be offered to licence holders on surrender or cancellation of their licence.
Compensation for the surrender of a licence by 1 April 2020 will comprise of: 1. $371,000 for the licence – which is the
market value of the licence as assessed by the Valuer‐General; and 2. An allowance of $60,000 for redundant fishing
vessel(s) and all commercial fishing equipment … and 3. Compensation for loss of income, based on three times the
average annual catch value taken under each licence over the five‐year period between 1 April 2012‐31 March 2017.
This amount will differ by licence holder as it based on their individual catch history. The Bill provides that licence
holders who wish to continue fishing until 1 April 2021 will be offered cancellation compensation in early 2021. The
cancellation package will be calculated in accordance with the same metrics as the surrender package. However, the
overall amount offered will be reduced by a factor of 20% to encourage licence holders to exist the fishery early.’
Section 3 of the Marine Safety Act 2010 provides that: ‘volunteer means a person who is acting on voluntary basis
(irrespective of whether the person receives out‐of‐pocket expenses).’
The Marine Safety Director’s decision may be reviewed by VCAT. See section 288 of the Marine Safety Act 2010.
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Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Marine and Fisheries Legislation Amendment Bill 2019 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities Act 2006.

9
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Police Legislation Amendment (Road Safety Camera
Commissioner and Other Matters) Bill 2019
Member
Portfolio

Hon Lisa Neville MP
Police and Emergency Services

Introduction Date
Second Reading Date

28 August 2019
29 August 2019

Summary
The Bill:‐


Makes various amendments to the Road Safety Camera Commissioner Act 2011 to clarify and
strengthen cooperation and information sharing between the Commissioner, the
Department and any contractor and to enable the Minister to issues guidelines.[9] The
Commissioner may request information from the Department of Justice in relation to the
road safety camera system.15



Amends the Victoria Police Act 2013 to reduce the retention period for storage of unclaimed
found property from three months to a time that is not less than one month.[13]



Amends the Magistrates’ Court Act 1989 to expand the powers of protective services officers
in executing a warrant to arrest. It provides that a warrant to arrest directed to a named
police officer or generally to all police officers may be executed by any protective services
officer. Note the Statement of Compatibility: ‐ ‘Under the Magistrates’ Court Act 1989, PSOs
have the power to execute warrant to arrest that are directed to a named police officers.
They do not currently have the power to execute warrants that are directed generally to all
police officer. In practical terms, there is little difference between these two types of
warrants… This will ensure PSOs can lawfully arrest people who are subject to either type of
warrant when PSOs come across such people in the ordinary course of their duties.’



Inserts new section 11A into the Road Safety Camera Commissioner Act 2011 which provides
the Commissioner with statutory immunity from civil liability for anything done or omitted
to be done in the exercise or performance of his or her duties.[8] The provision transfers civil
liability for acts and omissions done in good faith from the Commissioner to the State.16

Comments under the PCA
Retrospectivity (section 17(a)(1), PCA)
Clause 15 inserts new section 58 into the Magistrates’ Court Act 1989. It retrospectively validates the
execution of warrants to arrest directed generally to all police officers by PSOs prior to the operation
of the Bill.[15]
Note the Statement of Compatibility:‐
‘The Bill amends the Magistrates’ Court Act 1989 to give protective service officers (PSOs) the
power to execute warrants that are directed generally to all police officers. The Bill also
validates the prior execution of these warrants by PSOs during the period when PSOs could
only execute warrants to arrest that were directed to a named police officer… The Bill’s

15

16

10

Note the Explanatory Memorandum:‐ ‘The request for information by the Commissioner does not compel the release
of any information that would be subject to legal professional privilege.’
Note the Second Reading Speech:‐ ‘This reform implements recommendation 172 of the investigation report and
provides the Commissioner with a similar indemnity given to other office holders under Victorian legislation.’
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retrospective validation bridges a procedural gap and does not affect the basic elements of
any fair trial that might have followed the arrests.’
The Committee notes the above and the Charter report.

Charter Issues
Retrospective criminal law – Validation of past arrests – Resisting arrest
Summary: The Committee observes that the effect of clause 15 may be to make a person liable to be
found guilty and punished for resisting an arrest that was not a lawful arrest at the time the resistance
occurred. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 14, amending existing s. 63 of the Magistrates’ Court Act 1989,
provides that a warrant to arrest directed to generally all police officers may be executed by any
protective services officer. Clause 15, inserting a new clause 58 into Schedule 8, provides that the
execution by a protective services officer of a warrant to arrest directed generally to all police officers
between 28 November 2011 and the Bill’s commencement is as valid as it would have been had existing
s. 63 authorised the arrest’s execution at the time. Existing s. 63 currently only authorises protective
service officers to execute warrants for arrest directed to a named police officer.
The Committee observes that the effect of clause 15 may be to retrospectively validate some
otherwise unlawful arrests, specifically protective service officers executing arrest warrants directed
generally to all police officers.
Charter analysis
The Statement of Compatibility remarks:
Section 27 of the Charter protects against retrospective criminal laws. Although the Bill will
retrospectively validate unlawful arrests, my view is that it does not engage section 27, for the
following reasons. Section 27 provides that a person must not be found guilty of a criminal
offence because of conduct that was not a criminal offence when it was engaged in and must
not have a penalty imposed on them for an offence that is greater than the penalty that applied
at the time the offence was committed. This Bill does not seek to criminalise past activity that
was not criminal when it was committed and does not affect penalties. It simply validates the
execution of warrants to arrest that were directed generally to all police officers.
The Committee notes that existing ss. 30(a) and 31 of the Crimes Act 1958 and s. 51 of the Summary
Offences Act 1962 make it a criminal offence to threaten injury to prevent or hinder a lawful
apprehension or arrest; to assault, resist, obstruct, hinder or delay a protective services officer on duty
(including when exercising a power as an officer); or to assault a person with intent to resist or prevent
the lawful apprehension or detention of a person, punishable by up to 5 years imprisonment.17
The Committee observes that the effect of clause 15 may be to make a person liable to be found
guilty or punished for resisting an arrest that was not a lawful arrest at the time the resistance
occurred.

17

See also existing s. 29(1) of the Crimes Act 1958, which provides for an aggravated offence if a firearm is used,
punishable by up to 10 years imprisonment, and s. 10AA of the Sentencing Act 1991, which imposes presumptive
minimum sentences for various offences committed against protective service officers ‘on duty’, including ‘exercising
any power’ as an officer.
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Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
15, to the extent that it may make a person liable to be found guilty or punished for resisting an
arrest that was not a lawful arrest at the time the resistance occurred, is compatible with the
Charter’s right against retrospective criminal laws.
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Public Administration Amendment Bill 2019
Member
Hon Edward O’Donohue MP
Private Members’ Bill

Introduction Date
Second Reading Date

27 August 2019
28 August 2019

Summary
The Bill amends the Public Administration Act 200418 to clarify standards that apply to public sector
bodies for the publication of public sector communications. Part 5A of that Act provides for
communication and advertising by public sector bodies. It amends section 97C(a) of that Act to
substitute the words ‘does not’ for ‘is not designed or intended to’ in respect of public sector
communication standards.19[3]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Public Administration Amendment Bill 2019 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities Act 2006.

18

19

Section 3 sets out the objects of the Act. It provides ‘The objects of this Act are— (a) to ensure the maintenance of an
apolitical public sector; (b) … (i) to establish standards and impose requirements for communication and advertising by
public sector bodies.’ Note the Victorian Public Sector Commission was established on 1 April 2014. The current
Victorian Public Sector Commissioner was appointed in January 2018.
Amended section 97C would read:‐ ‘A public sector body that publishes or causes to be published a public sector
communication must ensure that the public sector communication– (a) does not directly or indirectly influence public
sentiment for or against– (i) a political party; or (ii) a candidate for election; or (iii) a member of Parliament; or (iv) the
current Government of the State; or (v) the current Government of the Commonwealth; and (b) is otherwise in
accordance with the prescribed public sector communications standards (if any).’
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Racial and Religious Tolerance Amendment Bill 2019
Member
Fiona Patten MP
Private Members’ Bill

Introduction Date
Second Reading Date

15 August 2019
28 August 2019

Summary
The purposes of the Bill are:‐
•

To amend the Racial and Religious Tolerance Act 2001 (the Act) to include protections from
vilification based on gender, disability, sexual orientation, gender identity and
sex characteristics. New section 3A sets out the protected attributes. The protected
attributes are race, religious belief or activity, gender, disability, sexual orientation, gender
identity and sex characteristics.[8] It amends the objects of the Act to include race,
religious belief or activity, gender, disability, sexual orientation, gender identity or sex
characteristics.[9]

•

To change the title of the ‘Racial and Religious Tolerance Act’ 2001 to the ‘Elimination of
Vilification’ Act. It also inserts additional paragraphs into the preamble of the Act.[4, 5, 6] It
amends section 7 so that a ‘person must not… engage in conduct that is likely to incite
hatred’.20

•

To insert new sections 22A TO 22E regarding the provision of information to the Victorian
Equal Opportunity and Human Rights Commission for dispute resolution. It amends section
2421 which sets out the offence of serious racial vilification. Note the
Explanatory Memorandum:‐ ‘Clause 18 amends section 24… and amends the fault
element for serious vilification to ‘intentionally or recklessly’.[18]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Freedom of expression – Vilification – Conduct that is likely to incite hatred
Summary: The effect of clauses 10(2)(a), 18(2)(c) & 18(3)(b) may be to prohibit or criminalise conduct
that is likely to incite hatred, even where no hatred was incited or the offender did not know that
incitement was likely. The Committee will write to the Member seeking further information.
Relevant provisions
The Committee notes that clause 10(2)(a), amending existing s. 7, extends the prohibition on
vilification from conduct that ‘incites’ hatred, serious contempt, revulsion or severe ridicule to conduct
that ‘is likely to incite’ those things.
The Committee also notes that clause 18(2)(c) and 18(3)(b), amending existing s. 24, extends the
criminal offence of serious vilification from ‘conduct that the offender knows is likely’ to incite hatred
and threaten harm or serious contempt, revulsion or severe ridicule to ‘conduct that is likely’ to do so.

20
21

14

Section 7 currently provides ‘a person must not engage… in conduct that incites hatred’.
Section 24 currently provides ‘a person (the offender) must not… intentionally engage in conduct that the offender
knows is likely‐ (a) to incite hatred…’
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The Committee observes that the effect of clauses 10(2)(a), 18(2)(c) & 18(3)(b) may be to prohibit or
criminalise conduct that is likely to incite hatred, even where no hatred was incited or the offender
did not know that incitement was likely.
Charter analysis
The Statement of Compatibility remarks:
The Racial and Religious Tolerance Amendment Bill 2019 imposes reasonable limitations on
section 15 of the charter, by inhibiting vilifying expression that would otherwise offend
sections 8 and 10 of the charter, respecting the rights and reputation of other persons and
protecting public order, public health or public morality. These limits can be demonstrably
justified in a free and democratic society based on human dignity, equality and freedom.
The Committee observes that the Statement of Compatibility does not address clauses 10(2)(a),
18(2)(c) and 18(3)(b).
Relevant comparisons
The Committee notes that vilification laws in the ACT, New South Wales, Queensland, South Australia
and Tasmania only prohibit or criminalise conduct that incites hatred.22 By contrast, vilification laws
in Western Australia criminalise conduct that is either intended to or is likely to incite hatred, while a
federal provision prohibits conduct that is reasonably likely to offend, insult, humiliate or intimidate
on the basis of race.23
Conclusion
The Committee will write to the Member seeking further information as to whether or not clauses
10(2)(a), 18(2)(c) and 18(3)(a), to the extent that they may prohibit or criminalise conduct that is
likely to incite hatred, but where no‐one was incited or the offender did not know incitement was
likely, is compatible with the Charter’s right to freedom of expression.

22

23

Discrimination Act 1991 (ACT), s. 67A; Crimes Act 1900 (NSW), s. 93Z; Anti‐Discrimination Act 1977 (NSW), s. 20C; Anti‐
Discrimination Act 1991 (Qld), s. 124A; Racial Vilification Act 1996 (SA), s. 4; Anti‐Discrimination Act 1998 (Tas), s. 19.
Criminal Code Compilation Act 1913 (WA), Schedule 2, ss. 77‐78; Racial Discrimination Act 1975 (Cth), s. 18C.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Births, Deaths and Marriages Registration Amendment Bill 2019
Children Legislation Amendment Bill 2019
Local Government (South Gippsland Shire Council) Act 2019
Primary Industries Legislation Amendment Bill 2019
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Appropriation (2019‐2020) Bill 2019
7
Appropriation (Parliament 2019‐2020) Bill 2019
7
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Children Legislation Amendment Bill 2019
10, 11
Children’s Services Amendment Bill 2019
11
Dangerous Goods Amendment (Penalty Reform) Bill 2019
11
Disability (National Disability Insurance Scheme Transition) Amendment Bill 2019
8
Energy Legislation Amendment (Victorian Default Offer) Bill 2019
3
Environment Protection Amendment Bill 2019
9
Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019
3
Fair Work (Commonwealth Powers) Amendment Bill 2018
2
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
8, 9
Flora and Fauna Guarantee Amendment Bill 2019
9, 10
Guardianship and Administration Bill 2018
1
Health Legislation Amendment and Repeal Bill 2019
11
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
1, 2
Justice Legislation Amendment (Police and Other Matters) Bill 2019
2
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
1, 5
Legal Profession Uniform Law Application Amendment Bill 2019
8, 9
Local Government (South Gippsland Shire Council) Act 2019
9, 11
Major Transport Projects Facilitation Amendment Bill 2019
4
Marine and Fisheries Legislation Amendment Bill 2019
11
Mineral Resources (Sustainable Development) Amendment Bill 2019
8
Open Courts and Other Acts Amendment Bill 2019
3, 4
Owner Drivers and Forestry Contractors Amendment Bill 2019
6
Parliamentary Committees Amendment Bill 2019
2
Police Legislation Amendment (Road Safety Camera Commissioner and Other Matters) Bill 2019 11
Primary Industries Legislation Amendment Bill 2019
4, 11
Professional Engineers Registration Bill 2019
4, 5
Public Administration Amendment Bill 2019
11
Public Health and Wellbeing Amendment Bill 2019
6
Public Holidays Amendment Bill 2019
6
Racial and Religious Tolerance Amendment Bill 2019
11
Rail Safety Legislation Amendment (National Services Delivery and Related Reforms) Bill 2019
10
Renewable Energy (Jobs and Investment) Amendment Bill 2019
10
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018
1
Sale of Land Amendment Bill 2019
5, 6
Spent Convictions Bill 2019
2, 3
State Taxation Acts Amendment Bill 2019
7, 9
Statute Law Revision Bill 2018
3
39
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Superannuation Legislation Amendment Bill 2019
8
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
2
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
Water and Catchment Legislation Amendment Bill 2019
5
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
3, 5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Flora and Fauna Guarantee Amendment Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Primary Industries Legislation Amendment Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
(ii)

9, 10
1, 5
4, 11
5, 6
2, 3
7, 9
3, 5

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers;

Professional Engineers Registration Bill 2019

4, 5

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Children Legislation Amendment Bill 2019
10, 11
Dangerous Goods Amendment (Penalty Reform) Bill 2019
11
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
8, 9
Health Legislation Amendment and Repeal Bill 2019
11
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
1, 2
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
1, 5
Legal Profession Uniform Law Application Amendment Bill 2019
8, 9
Local Government (South Gippsland Shire Council) Act 2019
9, 11
Open Courts and Other Acts Amendment Bill 2019
3, 4
Police Legislation Amendment (Road Safety Camera Commissioner and Other Matters) Bill 2019 11
Primary Industries Legislation Amendment Bill 2019
4, 11
Professional Engineers Registration Bill 2019
4, 5
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Racial and Religious Tolerance Amendment Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

11
5, 6
2, 3
7, 9
2, 3
3, 5

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Audit Amendment Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight
and Independence) Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Justice Legislation Miscellaneous
Amendment Act 2018 (House
Amendment)

Attorney‐General

05.02.19
27.03.19

1 of 2019
5 of 2019

Spent Convictions Bill 2019

Fiona Patten MP

19.02.19
21.02.19

2 of 2019
3 of 2019

Victorian Independent
Remuneration Tribunal and
Improving Parliamentary
Standards Bill 2019

Special Minister of State

19.02.19
01.03.19

2 of 2019
3 of 2019

Open Courts and Other Acts
Amendment Bill 2019

Attorney‐General

05.03.19
18.03.19

3 of 2019
4 of 2019

West Gate Tunnel (Truck Bans and
Traffic Management) Bill 2019

Transport Infrastructure

05.03.19
28.03.19

3 of 2019
5 of 2019

Primary Industries Legislation
Amendment Bill 2019

Agriculture

19.03.19
05.09.19

4 of 2019
11 of 2019

19.03.19

4 of 2019

Fishing and Boating

Professional Engineers Registration
Bill 2019

Treasurer

19.03.19
23.04.19

4 of 2019
5 of 2019

Sale of Land Amendment Bill 2019

Consumer Affairs, Gaming and
Liquor Regulation

30.04.19
23.05.19

5 of 2019
6 of 2019

State Taxation Acts Amendment
Bill 2019

Treasurer

06.06.19
18.06.19

7 of 2019
9 of 2019

Assisted Reproductive Treatment
Amendment (Consent) Bill 2019

Health

18.06.19
09.08.19

8 of 2019
9 of 2019

Firefighters’ Presumptive Rights
Compensation and Fire Services
Legislation Amendment (Reform)
Bill 2019

Police and Emergency Services

18.06.19
20.06.19

8 of 2019
9 of 2019
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Legal Profession Uniform Law
Application Amendment Bill 2019

Attorney‐General

18.06.19
01.08.19

8 of 2019
9 of 2019

Births, Deaths and Marriages
Registration Amendment Bill
2019

Attorney‐General

13.08.19
26.08.19

9 of 2019
11 of 2019

Flora and Fauna Guarantee
Amendment Bill 2019

Energy, Environment and
Climate Change

13.08.19
28.08.19

9 of 2019
10 of 2019

Local Government (South
Gippsland Shire Council) Act 2019

Local Government

13.08.19
26.08.19

9 of 2019
11 of 2019

Children Legislation Amendment
Bill 2019

Child Protection

27.08.19
06.09.19

10 of 2019
11 of 2019

Dangerous Goods Amendment
(Penalty Reform) Bill 2019

Workplace Safety

10.09.19

11 of 2019

Health Legislation Amendment and
Repeal Bill 2019

Health

10.09.19

11 of 2019

Police Legislation Amendment
(Road Safety Camera
Commissioner and Other
Matters) Bill 2019

Police and Emergency Services

10.09.19

11 of 2019

Racial and Religious Tolerance
Amendment Bill 2019

Fiona Patten MP

10.09.19

11 of 2019
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules were considered by the Regulation Review Subcommittee on
9 September 2019.
Statutory Rules Series 2019
SR No. 47 – Public Health and Wellbeing Amendment Regulations 2019
SR No. 48 – Mineral Resources (Sustainable Development) (Mineral Industries) Regulations 2019
SR No. 49 – Magistrates’ Court (Oaths and Affirmations Amendment) Rules 2019
SR No. 50 – Improving Cancer Outcome (Screening Reporting) Amendment Regulations 2019
SR No. 51 – Tobacco (Victorian Health Promotion Foundation) Amendment Regulations 2019
SR No. 53 – Commercial Passengers Vehicle Industry Miscellaneous Amendment Regulations 2019
SR No. 54 – Road Safety (Drivers) and (Vehicles) Amendment (Fees) Regulations 2019
SR No. 55 – Audit Regulations 2019
SR No. 56 – Audit (Public Bodies) Amendment Regulations 2019
SR No. 57 – Transport (Compliance and Miscellaneous)(Conduct of Public Transport) and (Ticketing)
Amendment Regulations 2019
SR No. 58 – Victorian Civil and Administrative Tribunal Amendment (Planning and Environment
Division) Rules 2019
SR No. 59 – Magistrates’ Court (Family Violence Protection) and (Personal Safety Intervention Orders)
Amendment Rules 2019
SR No. 60 – Child Wellbeing and Safety (Child Link) Regulations 2019
SR No. 61 – Marine Safety Amendment (Expiry Date) Interim Regulations 2019
SR No. 62 – Firefighters’ Presumptive Rights Compensation Regulations 2019
SR No. 63 – Rail Safety (Local Operations) (Accreditation and Safety) Interim Regulations 2019
SR No. 64 – Victorian Civil and Administrative Tribunal (Fees) Amendment (Planning and Environment
Division) Regulations 2019
SR No. 65 – Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards
(Prescribed Public Entities) Regulations 2019
SR No. 66 – Racing (Integrity and Disciplinary Structures) Regulations 2019
SR No. 67 – Heavy Vehicle National Law Application (Infringements) Amendment Regulations 2019
SR No. 68 – Melbourne City Link Regulations 2019
Legislative Instruments
Determination of fees – Fees for annual permissions, annual registrations and accredited drivers
Determination of fees – Bus driver accreditation
Fundraising Exemption Order 2019
Order under section 17 of the Electricity Industry Act 2000
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