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BUSINESS OF THE HOUSE
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COUNCIL

Thursday, 27 November 2003
The PRESIDENT (Hon. M. M. Gould) took the chair at
9.33 a.m. and read the prayer.

BUSINESS OF THE HOUSE
Adjournment and sessional orders
Mr LENDERS (Minister for Finance) — I move:

1871

of Victoria requesting that the Legislative Council not
support the introduction of a financial cap to the
multipurpose taxi program and that any proposed
changes be delayed until full and proper consultation has
been held with stakeholders, including the taxi industry,
to consider other options for the efficient operation of the
programs, so that the special circumstances and needs of
the elderly and disabled in rural Victoria are fully
considered (138 signatures and 1344 signatures
respectively).
Laid on table.

(a) That the Council, at its rising, adjourn until Tuesday,
2 December at 9.30 a.m.
(b) That sessional orders 2 and 5 be suspended to the extent
necessary to enable general business to take precedence
of all other business for 2 hours following members
statements, during the sitting of the Council on
Wednesday, 3 December; and
(c) That sessional orders 2, 3 and 13 be suspended to the
extent necessary to enable government business to take
precedence of all other business following members
statements, excluding questions, during the sitting of the
Council on Thursday, 4 December.

PAPERS
Laid on table by Clerk:
Alexandra District Hospital — Report, 2002–03 (two papers).
Boort District Hospital — Report, 2002–03.
Coleraine District Hospital — Report, 2002–03 (three
papers).
East Wimmera Health Service —
Minister for Health’s report of failure to submit 2002–03
report to her within the prescribed period and the reasons
therefor.

Motion agreed to.

PETITIONS
Public liability: sporting bodies
Hon. R. H. BOWDEN (South Eastern) presented petition
from certain citizens of Victoria requesting that the
Victorian government legislate to provide suitable and
affordable public liability insurance cover to help protect
community sporting bodies from excessive insurance
premiums (1960 signatures).
Laid on table.

Consumer affairs: telemarketing
Hon. A. P. OLEXANDER (Silvan) presented petition
from certain citizens of Victoria praying that the
government (i) reconsider the telemarketing provisions of
the Fair Trading (Further Amendment) Bill 2003 in view
of likely job and investment impacts; (ii) conduct a
regulatory impact review as required under the national
competition policy regulations; and (iii) consider the
negative impact on Victoria of acting unilaterally in what
is clearly a national area of responsibility (115
signatures).
Laid on table.

Taxis: multipurpose program
Hon. P. R. HALL (Gippsland) and Hon. B. W. BISHOP
(North Western) presented petitions from certain citizens

Report, 2002–03.
Freedom of Information Act 1982 — Report of the
Attorney-General on the operation of the Act, 2002–03.
Health Services Commissioner — Report, 2002–03.
Hesse Rural Health Service — Report, 2002–03.
Inglewood and District Health Service — Report,
2002–03.
Lorne Community Hospital — Report, 2002–03.
Maldon Hospital — Report, 2002–03.
Manangatang and District Hospital — Report, 2002–03.
McIvor Health and Community Services — Report,
2002–03.
Melbourne Health — Report, 2002–03.
Members of Parliament (Register of Interests) Act 1978 —
Summary of Variations Notified between 1 October 2003 and
26 November 2003.
Nathalia District Hospital — Report, 2002–03.
Omeo District Hospital — Report, 2002–03 (two papers).
Osteopaths Registration Board of Victoria — Report,
2002–03.
Otway Health and Community Services — Report,
2002–03.
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Parliamentary Committees Act 1968 —

Thursday, 27 November 2003

Physiotherapists Registration Board of Victoria — Report,
2002–03.

schools. Unfortunately, this will deny thousands of
young Victorians the opportunity of participating in
sport, culture and leadership programs. The government
is denying them those opportunities. I call on the
government to review this ill-considered decision and
to reinstate the Dukes award as a core component — —

Podiatrists Registration Board of Victoria — Report,
2002–03.

The PRESIDENT — Order! The member’s time
has expired.

Minister’s response to recommendations in Environment
and Natural Resources Committee’s Inquiry into
Veterinary Pathology Services.

Robinvale District Health Services —
Minister for Health’s report of failure to submit 2002–03
report to her within the prescribed period and the reasons
therefor.
Report, 2002–03.
South West Healthcare — Report, 2002–03.
Subordinate Legislation Act 1994 —
Minister’s exemption certificates under section 9(6) in
respect of Statutory Rule Nos. 136 and 137.
Timboon and District Healthcare Service — Report,
2002–03.
Tweddle Child and Family Health Service — Report,
2002–03 (two papers).
Victoria Grants Commission — Report for the year ended
31 August 2003.
VITS LanguageLink — Premier’s report of receipt of
2002–03 report.
Yea and District Memorial Hospital — Report, 2002–03.

MEMBERS STATEMENTS
Duke of Edinburgh awards
Hon. A. P. OLEXANDER (Silvan) — I wish to
pay tribute to an organisation operating in Victoria
known as the Duke of Edinburgh youth awards. The
Dukes, as they are affectionately called, have been
operating internationally for many years and have a
very high reputation in the youth sector. These awards
provide young people in Victoria with exposure to
training in leadership, living skills and mentorship.
They provide opportunities to be involved with sports,
arts and cultural activities. These awards are important
to the youth community. About four months ago the
state government gave the organisation three weeks
notice to vacate their premises in Victoria Street in
Melbourne where they have resided since 1996.
Recently they were informed by the state government
that they would no longer be considered to be a core
component of the Victorian youth development
program, which operates through Victorian secondary

Victorian National Parks Association: funding
Ms CARBINES (Geelong) — I rise to condemn the
federal government, and in particular the Minister for
the Environment and Heritage, David Kemp, for its
disgraceful decision to remove funding from one of
Victoria’s peak conservation bodies, the Victorian
National Parks Association. As a volunteer organisation
the VNPA has been reliant on federal government
funding for the last 50 years. Victoria has been well
served by this funding. The VNPA has been at the
forefront of environmental debate in this state for many
decades and has been integral to the establishment of
our terrestrial and marine national parks.
Entirely consistent with its record of advocacy and
achievement in Victoria, the VNPA has been a fierce
opponent of the federal government’s decision to lease
90 hectares of coastal land at Point Nepean, advocating
loudly for its creation as a national park. Defunding the
VNPA is a mean, miserable and vengeful act by
Minister Kemp that deserves the condemnation of all
members of this house.
I urge members opposite to join me and voice their
opposition to the federal government’s defunding of the
VNPA — or will they prove yet again that they are
Liberals first and Victorians second?

Hazardous waste: Pittong
Hon. D. KOCH (Western) — Last night the Leader
of the Opposition, the member for Benambra in the
other place and I attended a meeting at Linton at which
some 900 people from the community were in
attendance to voice their complete opposition to the
proposed toxic waste site at Pittong. The arrogance of
the government in not sharing any information and
doing most of its work under the cover of darkness,
with no transparency, certainly indicates the complete
contempt in which it has held this community.
I have inspected both locations at Pittong, and for the
information of the house they are both located in
pristine catchments — one being the Mount Emu
Creek, which is a habitat for platypus, and the other
being near the headwaters of the Woady Yallock Creek,
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which flows into Lake Corangamite, which is part of a
Ramsar site. There is no doubt that toxic waste should
be retired where it is created. I suggest the government
look not only at areas closer to Melbourne, such as in
the Dandenongs or Melton, but at Crown land.
I congratulate and support the community at Linton on
voicing their strong opposition to the toxic waste dump
being sited at Pittong.

Manningham: council employee
Hon. C. D. HIRSH (Silvan) — I want to talk about
the Liberal Party’s total fear of free speech. Even
George Bush believes in free speech, but not the
Victorian Liberals.
Honourable members interjecting.
The PRESIDENT — Order! There is too much
noise in the chamber. I ask honourable members to
desist and allow Hansard to record Ms Hirsh’s
contribution. As I have indicated before, when it comes
to 90-second statements members tend to raise their
voices louder than is acceptable.
Hon. C. D. HIRSH — The Liberals do not want a
discussion of the appalling behaviour of the member for
Warrandyte in the other place when he tried to get a
Manningham council employee sacked for mentioning
in a report that says — —
Hon. R. H. Bowden — On a point of order,
President, the honourable member has just commenced
her presentation, but it appears to be an attack on a
member of another place. I suggest that not be
encouraged.
The PRESIDENT — Order! There have been
rulings in the house previously on 90-second statements
where a member has raised a matter of concern. I do
not uphold the point of order.
Hon. C. D. HIRSH — I am extremely concerned at
the attempt to get a council officer sacked. Also, the
Liberals do not want their leaders-only policy
statement — —
Hon. B. N. Atkinson — On a point of order,
President, I heard what you said a moment ago, but
frankly this is a deliberate accusation against a member
in another place and it is repeated. It is a very deliberate
accusation. It is not a matter of some vagary; it is a
deliberate accusation, and it really can only be brought
about by substantive motion.

1873

Hon. T. C. Theophanous — On the point of order,
President, as you are aware the standing orders in
relation to 90-second statements give members a great
deal of leeway, and you have made rulings in relation to
that in the past. It would be very unfortunate if you
were now to reverse that position when some people
have already made a range of sometimes quite
objectionable statements in their 90-second statements,
including Mr Forwood and others on the other side, and
they have been allowed to do so.
I am not sure why the opposition wants this truncated,
because if it does then maybe it ought to be
accommodated and then no-one, including opposition
members, will be able to make those sorts of
comments. I understand the issue being raised by the
honourable member is a matter of public record. It is in
the news, and there is a factual account, to which the
member wants to refer, of Mr Honeywood having
called for the sacking of a Manningham councillor.
The PRESIDENT — Order! The member will not
debate the issue.
Hon. T. C. Theophanous — Without going into it,
President, I urge you to allow the honourable member,
in accordance with your previous rulings, to continue
with her statement.
Hon. B. N. Atkinson — Further on the point of
order, President, I hear what the Honourable Theo
Theophanous says, but surely in the context of the
rulings on these matters the 90-second statement
position should not circumvent the other standing
orders which in fact refer to the ways in which
members can bring substantive accusations or
allegations against other members of Parliament. That
ought to be the standing order that prevails in terms of
the Chair’s ruling. I would also hate to think that a
member for Silvan Province has had this opportunity in
a grubby deal to bring this matter on as a 90-second
statement today because of the circumstances last night.
The PRESIDENT — Order! On the question of
members statements, members can raise a matter of
concern; they cannot make an allegation. I warn the
Honourable Carolyn Hirsh not to make an allegation,
but she is entitled, as have been all members in the past
on both sides of the house, to raise concerns regarding
members either in this house or the other place. I call on
the Honourable Carolyn Hirsh to continue.
Hon. C. D. HIRSH — The problem with the
Liberal Party and the Mitcham–Frankston freeway is
that there is only one policy about it that has been
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announced by the Leader of the Liberal Party, which is
to use gaming licences to fund it.
Hon. B. N. Atkinson — On a point of order,
President, I seek the withdrawal of that statement by the
member for Silvan Province because it is an outright
lie. The Leader of the Opposition has made no such
statement in any forum or in any communication. It is a
lie that the member is trying to perpetrate.
Hon. T. C. Theophanous — On the point of order,
President, this is just nonsense. It is outrageous!
Whether the member for Koonung thinks the member
has lied or not, it is open to him to get up and make
comments in relation to it. Ms Hirsh is making a point
about what she thinks the policy of the Liberal Party is,
and she is entitled to do so. I understand she has
evidence to back it up, and she should be allowed to do
it.
Hon. Philip Davis — On the point of order,
President, in relation to the matter under discussion —
the members statement — you have just advised or
cautioned the member that she should not make an
allegation. I submit that in the comments she has
proceeded to make she is alleging matters in relation to
a member in another place — the Leader of the
Opposition in the other house — and it is not
appropriate that she should proceed with that. There is
absolutely no question that she has no right to allege
anything about a member in the other place, including
making allegations about statements made by the
opposition leader.
Honourable members interjecting.
Hon. C. D. HIRSH — On a point of order,
President, I take serious offence at being called a liar by
the member for Koonung, and I want him to withdraw
it. I am most offended.
The PRESIDENT — Order! I will deal with the
first — —
Hon. Philip Davis — I made no such comment.
Honourable members interjecting.
The PRESIDENT — Order! With respect to the
point of order raised by the Honourable Bruce Atkinson
at the start, the honourable member is entitled to make
comments about policy that the opposition may have
and the honourable member has not made a personal
allegation against the Leader of the Opposition, so I do
not uphold the point of order.
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On the question of the member taking offence at being
called a liar, I do not know which member Ms Hirsh is
referring to, so I cannot ask — —
Honourable members interjecting.
The PRESIDENT — Order! I will ask the member.
I do not need any assistance from my right. I ask
Ms Hirsh to identify the member; otherwise I obviously
cannot ask for a withdrawal.
Hon. C. D. HIRSH — The Honourable Bruce
Atkinson called me a liar very clearly. I take severe
offence at that, and I would like the remark withdrawn.
The PRESIDENT — Order! I ask the honourable
member to withdraw.
Hon. B. N. Atkinson — There are occasions when
fabrication might not be construed as lies. I withdraw.
Hon. Bill Forwood — I seek your clarification on a
point of order, President, in relation to this issue,
because I do not think we can allow a circumstance
where people come in here, stand up, put words into
other members’ mouths and get away with it unless
evidence is led to the fact that this has actually been
said. I have been advised that the Leader of the
Opposition has never said the words Ms Hirsh alleges
he has said.
Honourable members interjecting.
Hon. Bill Forwood — Hang on! I do not think we
can have a circumstance where members can come in
here and put words in another member’s mouth that
they know to be wrong. In circumstances such as that
90-second statements will degenerate into a farce — if
anyone can walk in here and say, ‘X has said this; X
does that’. The Chair cannot allow it. There must be
truth attached to what people say in this place.
Hon. T. C. Theophanous — On a point of order,
President, can I urge you to clearly state what you have
already stated — in this place, quite often, the truth is a
matter of opinion.
Hon. Bill Forwood — Oh, that will make good
reading!
Hon. T. C. Theophanous — Yes, because when
people speak the truth about something and it is not
liked by the opposition, it has its own version of the
truth. That is what debate is about. Debate is about
making a statement and offering others the opportunity
to rebut that statement.
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President, a personal allegation which you have
indicated is out of order, goes to the matter of the
person themself. If a member were to call another
member a liar, that would be a personal allegation
about the character of that individual, and it is out of
order. To make a statement about a policy position
another member might have is open to rebuttal in the
normal process. The member is entitled to put her point
of view as to what policy is being pursued by the
Leader of the Opposition.
Hon. Bill Forwood — Further on the point of order,
President, I believe it is entirely open for Ms Hirsh to
say, ‘I believe the Liberal Party’s policy is X’. That is
one thing. For her to say, ‘The Leader of the Opposition
said’, when it is not true, is inappropriate.
Hon. T. C. Theophanous — How do you know?
Hon. Bill Forwood — I know it is not true.
Hon. T. C. Theophanous — He might have told
her.
Hon. Bill Forwood — I know it is not true.
Hon. T. C. Theophanous — He would not tell you
even if he had said it!
Hon. Bill Forwood — I put it to you, President, that
the forms of the house cannot allow a situation where
members come in here and put words in other
members’ mouths that are incorrect.
The PRESIDENT — Order! The member has not
made a serious personal allegation about the Leader of
the Opposition. She has indicated that the leader has
made comments about a policy position, and the
member, as I cautioned her earlier, has to ensure that
she does not make allegations. It is open for members
to express opinions as to whether they support a
particular position or otherwise, and the member will
then have to stand by such issues she raised. With
respect to the Leader of the Opposition making a
statement about a policy issue, that is not a personal
allegation. I do not rule it out of order.
Hon. B. N. Atkinson — On a point of order,
President, in the context of your ruling, does it mean
that I can say to the house in a 90-second statement, ‘I
believe Minister Theophanous supports a policy
of — —
The PRESIDENT — Order! Mr Atkinson’s point
of order is out of order.
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Hon. C. D. HIRSH — I quote from a letter,
President, from a constituent, which I am happy to
make available:
I am interested to further develop your statement to the
meeting that a Liberal government would fund the freeway
from the proceeds of the auction of the licences for gambling
facilities …

The reply from the Leader of the Opposition in the
other place does not deny that statement. In fact funding
would not come in until 2012, unless there were
more — —
The PRESIDENT — Order! The member’s time
has expired.
Honourable members interjecting.
Hon. Andrew Brideson — On a point of order,
President, the member did say that she would make the
letter available, and I ask her to now make it available.
The PRESIDENT — Order! There is no
requirement of the house for the member to make it
available.
Honourable members interjecting.
Hon. C. D. Hirsh interjected.
The PRESIDENT — Order! Ms Hirsh.
Mr Smith interjected.
The PRESIDENT — Order! Mr Smith! I ruled on
the point of order that there is no requirement to make
the document referred to available. If the member wants
to do otherwise, then that is the call of the member. I
rule that there is no requirement to make the document
available.
Hon. W. A. Lovell — On a point of order,
President, I refer you to your ruling on the day
Ms Carbines called me on a point of order when I was
quoting from a letter and you instructed me to source it.
The PRESIDENT — Order! The member is correct
in her comments. The member has sourced the
document from her constituent. The member has
indicated to the house in her 90-second statement,
which concluded a little while back, that the letter was
from a constituent. At the time there was not a point of
order. With respect to the question of making it
available, there are no rules of the house requiring that
it has to be made available, but she has indicated that it
was from a constituent.
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Ballarat: growth
Ms HADDEN (Ballarat) — I join with our Premier,
Steve Bracks, in praising Ballarat as one of Victoria’s
standout regions in relation to economic and population
growth. The report State of the Regions 2003–04 was
prepared by National Economics and released by the
Australian Local Government Association (ALGA) on
23 November. This report said that Ballarat had the
potential to become the nation’s top regional centre,
based on comparative data on the economic
performance of metropolitan and rural regions.
The report said that in the five-year period between
1996 and 2001 Ballarat’s population had grown by
5.7 per cent and employment had grown by 19.7 per
cent. On top of this growth the report rated Ballarat as
the regional city in Australia with the best growth
potential for the future out of all those cities that were
examined by the ALGA. The report’s co-author and
principal economist, Craig Shepherd, said that Ballarat
had all of the deciding factors, such as a healthy
regional economy, a growing population, a low
unemployment rate of less than 10 per cent, export of
education and business services and a strong
commitment to retaining skilled people. This is great
news for Ballarat, and congratulations to Ballarat.

McCauley College, Dooboobetic: buses
Hon. D. K. DRUM (North Western) — I would like
to bring to the attention of the house the situation at
McCauley College at Dooboobetic, which is under
serious financial pressure and at this stage looks like
closing next year. The college has been in existence for
18 years and is in an area which has been one of the
hardest hit by the recent drought.
The school is unique because of its situation: it is right
in the middle of five different towns. Every student at
McCauley College travels to school on a bus, unless
they are lucky enough to have their parents drive them.
Children do not ride bikes or walk, and therefore
bussing is a huge cost for this school. Every family
pays $350 per student over and above the conveyancing
allowance which the government thankfully increased
dramatically last year. The fact that the government did
increase the conveyancing allowance is to be
applauded, but it does not absolve the government from
the fact that they are still forcing the school to pay
$50 000 per year over and above the personal payments
from each of the families, which sometimes in the case
of three children exceeds $1000.
There is also another state cost with this Catholic
school, and that is the cost of sending children to the
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vocational education and training (VET) course at the
Charlton TAFE College. That cost is $60 000, and it
effectively works out that for every student going to
Charlton TAFE the school is paying $60 a day for
contact visits for VET courses.

Rural and regional Victoria: migrants
Hon. KAYE DARVENIZA (Melbourne West) — I
want to inform the house how delighted I was to chair
the first of a series of regional working groups which
was held in Swan Hill last Monday. The aim of the
working group was to explore ways in which the
community and the state government can work together
to encourage migrants to live and work in regional
Victoria.
The Swan Hill working group brought together some
35 participants from Swan Hill, Robinvale and Mildura
with representatives from local government, the
Department of Human Services, the technical and
further education colleges, the Murray Mallee Training
Company, farmers, skilled migrants who have settled in
the area, the Ethnic Communities Council of Victoria,
representatives from the Horn of Africa Community
Group as well as government departments, the regional
development committee and the economic area
consultative committee.
The working group identified a range of regional
strengths and challenges to attracting and retaining
migrants as well as formulating some strategies for
moving forward. I want to congratulate and thank all
the participants for the valuable contribution made at
the working group on Monday, and I look forward to
attending and chairing the remaining working groups
that will be held right across the state in rural and
regional Victoria.

East Timor: friendship programs
Ms ROMANES (Melbourne) — It is a matter of
concern to me that other members of the opposition
may share the narrow views expressed by Mr Gordon
Rich-Phillips about the friendship programs that local
councils have developed with East Timor.
I am proud that 17 local governments in Victoria,
including my local council, Moreland, have responded
to the desire of their communities to show friendship
and support to many East Timorese communities. In all,
11 governments in New South Wales, 3 in Queensland,
1 in Canberra and 1 in Darwin have followed Victoria’s
lead. These are not aid and development programs, as
Mr Rich-Phillips has alleged, but examples of what
happens when local governments have been asked to
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share expertise about the things we do well in local
government in this country.
These local governments are directly accountable to
their local communities, who have worked hard to
support the friendship programs by raising funds in
their local communities. Funds raised have supported a
range of projects such as the Bacau friendship and
learning centre, similar to our neighbourhood houses,
and these responses of local communities to the needs
of people in East Timor should be encouraged rather
than discouraged.

Vietnamese community: cultural visit
Hon. S. M. NGUYEN (Melbourne West) — I wish
to acknowledge the work of the Vietnamese
community organisations and other organisations in
Melbourne in inviting Mr Lê Văn Khoa and Mrs Lê to
visit Melbourne in September this year.
Mr Lê Văn Khoa is a well-known musician in Vietnam.
He migrated to America after the fall of Saigon in 1975.
He is one of the best Vietnamese musicians in the
world. The aim of his visit was to speak at a seminar to
promote Vietnamese culture and also to explain
Vietnamese music to the Western World.
The seminar was well received by the audience, which
was attended by more than 100 people. Mr Lê Văn
Khoa and I were delighted to meet the director of the
Victorian Arts Centre and the director of the Melbourne
Symphony Orchestra. I thank them for taking the time
to speak to Mr Lê Văn Khoa and his wife.
The community intends to organise another concert and
invite Mr Lê Văn Khoa back to Melbourne. I encourage
the Victorian Arts Centre and the Melbourne
Symphony Orchestra to join in inviting him back to
Melbourne.

AUDITOR-GENERAL
State finances
Hon. BILL FORWOOD (Templestowe) — I
move:
That the Council take note of the Auditor-General’s report on
the finances of the state of Victoria, 2002–03, November
2003.

The economy has been strong in Australia for some
years now, and it has been strong in Victoria as well.
One would have thought that in times like that you get
ready for the downturn that inevitably will come. To
use a word the Minister for Finance used yesterday, you
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would behave in a prudent manner. What we have in
the Report of the Auditor-General on the Finances of
the State of Victoria, 2002–03, tabled in this place last
week, is a warning to the government.
I am interested to know today from either Mr Viney,
who I know is following me in the debate, or
Mr Hilton, who I understand will also be speaking on
this take-note motion, whether the government will
accept that the Auditor-General is running the flag up
the flagpole and saying, ‘Be careful, things do not look
good’.
What I am looking for from the government today is an
acknowledgement that the Auditor-General has brought
to the people of Victoria a warning that things are on a
knife edge. You do not just have to believe me in that;
you can look at page 3 of the Age of 21 November, the
day after the report was tabled on 20 November, headed
‘State cash flow on the wane: audit’. It states:
The Auditor-General has issued a strong warning about the
state’s finances, reporting that expenditure growth has easily
exceeded revenue growth under the Bracks government, and
budget surpluses have continued to fall despite a strong
Victorian economy.

Or even more to the point, Andrew Bolt’s comments
yesterday, when he said:
They promised us they’d changed, that they wouldn’t blow
our money or trust. But there are bad signs that Labor’s
falling into the old traps.
The Bracks government is officially in strife. Maybe even of
a lingering, fatal kind. It’s running out of both dollars and
ideological sense in that uh-oh, not-again way.

The challenge in front of the two Labor Party people
who will speak on this take-note motion today is
whether they will accept that the Auditor-General is
running the warning signs up the flagpole and that the
government’s expenditure is growing at an
unsustainable rate. As honourable members would
know if they have looked into the report, part of it is
due to the extraordinary explosion in wages and
salaries. I refer honourable members to page 65 of the
report, where the Auditor-General says:
Given that employee costs represent the most significant
driver of the unit cost of government services, one of the most
important risks faced by the government in meeting budget
forecasts is that future wage settlements may exceed
expectations.

The Auditor-General lists a series of risks that this state
faces. These risks are a result of the management of the
state’s finances by the government. What I am looking
for today, in the brief time allowed to members of the
Labor Party, is whether they accept that those risks
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exist, because to date as far as I am concerned no-one
from the government has in any sense acknowledged
that there are risks being faced.
Hon. T. C. Theophanous interjected.
Hon. BILL FORWOOD — Mr Theophanous
would know that in today’s paper the Organisation for
Economic Cooperation and Development warns about
the end of the property boom; the cycle is about to turn.
This government has been relying disproportionately,
as everybody knows, on windfall gains from stamp
duty and land tax. Everybody knows this government
each year has blown its expenditure budget by millions
and millions of dollars — in other words, under this
government the budget has been propped up by
windfall gains from property taxes at a time when the
property cycle is about to turn.
The problem for this government is that it cannot and
has not been able to look after the economy in the good
times, and now we are facing the bad times there is
nothing left in the kitty. We now have a circumstance
where the Auditor-General is warning that the state is
on an — —
The PRESIDENT — Order! The honourable
member’s time has expired.
Hon. Bill Forwood interjected.
The PRESIDENT — Order! Mr Forwood will sit
down!
Mr VINEY (Chelsea) — It is extraordinary to come
in here and listen again to Mr Forwood’s lecturing,
carping style. He comes in here full of pomposity and
decides to give warnings to the government. As
parliamentary secretary to the former Premier and a
former chair of the Public Accounts and Estimates
Committee he participated in the entire process of
attempting to nobble the Auditor-General. In fact he
was obviously the Premier’s boy in 1998 and 1999
when he undermined the capacity of the
Auditor-General to have any kind of decent look at
Victoria’s accounts. And why did members of the
Kennett government do that? Because their shameful
method of managing Victoria’s assets was to flog them
off. That is the only way they knew how to run and
manage the state of Victoria: flog it off to the highest
bidder you could find, if not a mate.
It was Mr Forwood who at that time, as chair of the
Public Accounts and Estimates Committee and the
Parliamentary Secretary to the Premier, was a part of
the executive, but he sat on and chaired the PAEC that
is meant to review the executive. It was an
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extraordinary conflict of interest for a parliamentary
secretary to be chair of the PAEC at a time when the
government was doing nothing more than flogging off
the assets of this state, sacking our nurses, getting rid of
teachers and cutting out police. These are the sorts of
things they did. And what happened? That government
overtaxed Victorians, built up these massive surpluses
and cut their services. And what has this government
come in to do?
This government has come in, restored services and
repaired the damage done by the Kennett government
in its seven years in office. We have put services back
into education and health, and we have made sure that
the taxes we raise are spent on the people of Victoria,
not hoarded away for the pet projects of the Premier of
the day. The previous Premier had grand, city-centric
plans for Melbourne and he was hoarding away the
surpluses, assuming that he would win the election in
1999 to build up a massive
expenditure — —
Hon. Bill Forwood — On a point of order,
President, like the rest of us I am enjoying the
contribution from the honourable member, but he has
already been talking for half of his allotted 5 minutes
and he is yet to mention the Auditor-General’s report. I
invite him to finish his — —
Hon. T. C. Theophanous — You don’t like it, do
you?
Hon. Bill Forwood — I am really comfortable with
it, Theo, it is not a problem for me at all. I invite the
member to finish his diatribe and move to the issue
before the house today, which is to take note of the
Auditor-General’s report for 2002–03.
The PRESIDENT — Order! The member is
halfway through his allotted time. I ask him to come
back to the motion before the house.
Mr VINEY — It is absolutely relevant to the
motion because Mr Forwood gave a harping, warning,
lecturing account of the Auditor-General’s report when
he knows full well that if it were not for this
government, we would not have a report like the one
here. If it was not for this government, we would not
have an Auditor-General who was able to deliver this
report. The previous Liberal government was flogging
off and mismanaging the state’s assets, and it was
preventing the Auditor-General from looking at that.
Hon. Bill Forwood — On a point of order,
President, I am enjoying this, but I suggest to you that
under standing orders the member is not allowed to be
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either tedious or repetitious, and he is certainly being
repetitious.
The PRESIDENT — Order! I do not uphold the
point of order, but I remind the member of my previous
ruling about coming back to the motion before the
house.
Mr VINEY — The Auditor-General has found that
the finances of the state are sound. He has indicated
that, as we all know, we are facing changes in the
economic environment, and this government is well
aware of that. It has delivered a budget surplus for four
years and maintained a AAA credit rating. The
Auditor-General quite properly notes that there may be
some issues where the government needs to pay
attention. That is the proper process of the
Auditor-General and that is what we have enshrined in
the constitution — to allow the Auditor-General to do
his job with independence, integrity, openness and
accountability. That is what the previous Liberal
government would not do.
As parliamentary secretary and chair of the Public
Accounts and Estimates Committee, Mr Forwood
participated in a process with the Premier of the day, in
1998 and 1999, to nobble the Auditor-General so that
these sorts of reports were not possible.
Mr Forwood likes to come in here with his hectoring,
lecturing style and make all sorts of allegations against
government members, and make his delightful but
nasty interjections from the other side of the chamber.
But when it comes to the things that matter in managing
government we know that he participated quite directly
with the Premier of the day in covering up the state’s
accounts and preventing the Auditor-General from
producing this kind of valuable report. It has been
appropriately presented to the government and
identifies a number of issues that the government is
aware of. It will continue to monitor the accounts and
expenditure in an appropriate way to maintain the
government’s surpluses and the AAA credit rating.
Hon. W. R. BAXTER (North Eastern) — It really
is disappointing to hear Mr Viney completely ignoring
the motion before the house. He ranted and raved about
what the former Liberal government allegedly did with
the Auditor-General, and even if it had any validity —
which of course it has not — it was completely
undermined by the actions of his own government
earlier this year when it attempted to cut the budget of
the Auditor-General, until it was sprung by the Public
Accounts and Estimates Committee. So much for all his
allegations!
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He ought to take note of what the Age said in an
editorial earlier this week — it is time for the Bracks
government to stop blaming Kennett for all the ills of
this state because four years have gone past.
It is clear from the Auditor-Generals’ report that was
tabled last week that virtually every indicator is
trending in the wrong direction. The state reported an
operating surplus of $54 million in 2002–03, some
$553 million lower than the year before. State revenues
increased by $1420 million, yet expenditure went up by
$1973 million. Over the five-year period from 1999 to
2003 revenue increased by 21 per cent and expenditure
increased by 35 per cent. The state’s operating
surpluses have continued to decline, notwithstanding
the state’s strong economic activity. Every indicator
that you look at, President, is trending the wrong way.
Yet what have we heard from Mr Viney? And what do
we hear from Mr Lenders when he is asked a question?
Evasiveness and unhelpful answers. We are hearing
slogans like, ‘AAA — here to stay’. It is demeaning for
a cabinet minister to resort to slogans. It is all right for
people of no consequence like Mr Eren and
Mr Mitchell to parrot from the backbench, ‘AAA —
here to stay’, but it is absolutely pathetic to hear a
minister of the Crown resorting to slogans.
Hon. P. R. Hall interjected.
Hon. W. R. BAXTER — Yes, what it does,
Mr Hall, is remind the people of Victoria of who lost
the AAA rating and who got it back. I do not mind if
the Labor members want to go around reinforcing in
the public’s mind what it has always feared — that is,
that Labor cannot manage money, because that is what
the public fears now and that is what an editorial in the
Herald Sun said yesterday. The fear that has been latent
in the community is now being reawakened because of
the indications they are seeing, and which the
Auditor-General’s report has alluded to so succinctly.
All honourable members know and all our electors
know there is a simple equation in this society. Every
household, business and farm knows that if you spend
more than you receive, it cannot go on. That is the
indication we get from this Auditor-General’s report.
That trend is a reminder of the days of the Cain and
Kirner governments when we saw the state completely
destroyed and demoralised by Labor Party
administration. Regrettably those are the sort of
indications that are now coming forward.
As I said last week, the government is beginning to
unravel. And here is another indication. Members of the
government seem like rabbits caught in the headlights:
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they are not sure what to do about it. We have the
Treasurer running around talking about his surplus, yet
we have hospitals in deficit and going broke. We have
had the Treasurer reported in the newspapers today as
saying of the $207 million the Department of
Infrastructure should have put back into the
consolidated fund, ‘Oh, it is only a matter of
accounting’. Here we have the Auditor-General
drawing attention to shonks and fiddles in the way the
state’s books are being kept, and the Treasurer of the
state says, ‘Oh, it is only accounting procedures’. That
is the way he brushes it off. This Auditor-General’s
report is a red light, and it is flashing brightly.
I agree with Mr Forwood: the government ought to use
this opportunity today to at least acknowledge that the
Auditor-General, to use Mr Forwood’s words, has run
up the flag, or to use my analogy, is flashing a red light.
The government ought to get hold of the economy of
the state and the state’s finances, and it ought to begin
now, not wait until it is too late like Cain and Kirner
did.
Hon. S. M. NGUYEN (Melbourne West) — I
would like to make a contribution on the report today.
The government is trying to provide services to
Victoria. What we lost in the Kennett years we want to
bring back to the Victorian people. We want to be more
accountable to the people of Victoria. After listening to
the opposition, it is apparent those speakers were trying
to undermine the government services, trying to
undermine what the government is doing to bring the
economy back in Melbourne. You can see today that
the economy of Victoria is very strong. People trust our
government. The government helps the Victorian
business community. It has many programs to help
people come to Victoria with investment. It wants more
business to come to Melbourne, with people feeling
confident.
The report highlights many important things, such as
how the government provides for education and special
needs. During the Kennett years many teachers, welfare
workers and schools were cut. The Kennett government
sacked nurses and cut down on hospital services.
Everything went to private enterprise. The report
highlights the many services and things that the public
can enjoy. Some of the highlights are funding in rural
areas, especially during the bushfires last year; we put
up money for drought relief and bushfire assistance. We
helped rural Victoria.
I am sorry that when the opposition members discuss
this, they try to turn things and be nasty. They do not
make a contribution. They do not explain to the
community what the government tries to do.
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Opposition members should give clear information to
their electorates about how good the government is,
about the funding available and about what the
government does to help rural communities. They do
not help their rural communities.
I disagree with Mr Forwood about the government
relying on stamp duty on housing. The government
does not rely on these things. It relies on other revenue,
not just on one factor. The government knows what it
relies on. I know that the housing sector is going to
slow down in the next 12 months, but because the
Victorian economy is still strong people can still spend
the money to buy houses. This is one of the positives of
our economy.
I have heard people talking about doing more business
in Victoria. Migrants want to come to Victoria for
investment from overseas. This report shows the
positive side; it shows that the government cares for the
economy and makes sure that Victoria remains a AAA
state and that the economy stays strong.
Hon. C. A. STRONG (Higinbotham) — In rising to
speak on the Auditor-General’s report, there are a
couple of things that need to be said. We need to
acknowledge that the government introduced the
legislation that allowed for this report. The report on the
finances of Victoria is extremely useful. My only
concern is that the warnings it carries should be so
cavalierly ignored by the government, based on the
contributions I have heard this morning. The report
carries very significant warnings, and if the
Auditor-General makes these reports the government
should listen to what he has to say.
I turn to some of the key issues in the report. State
revenues have increased in the year by $1.4 billion, and
listen to this: if the government had stuck to its forecast
budget Victoria would have had a surplus of
$2 billion — a massive surplus. This has been the trend
ever since the government was elected; it has not stuck
to its forecast budget. The surpluses have been eaten
away.
It is a signal of problems ahead, and I must say that I
fervently hope these problems can be dealt with. The
government has an operating surplus of $54 million,
but if it had stuck to its budget it would have an
operating surplus of some $2 billion. This is a serious
situation. The point is that the government has been
saved by the rivers of gold that have flowed in from all
sources as a result of the booming economy — which is
nothing to do with the government — but it has been
the beneficiary big time.
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All the forecasts clearly say that the economy is
slowing down. Over two years ago Access Economics
said the Victorian economy would slow down in 2003,
2004 and 2005, basically because of the world situation
and the extent to which the Victorian economy depends
on exports. It is true that there is the potential for a
pick-up in the world economy, and the recent
statistics — particularly those that came out in the last
few days in the United States of America — indicate
that that economy is starting to pick up again. I put to
the house: how prudent is it to gamble everything on
what somebody else does? It is possible that if the
government continues as it is and spends, spends and
spends, it might skate through on the basis of the world
economy picking up and that flowing through to
Australia and Victoria. But it is a big gamble to put all
your eggs, your future, in the hands of parties outside
this state and this nation.
This report is very timely, because it shows the
government’s wild spending. As I said, a potential
$2 billion surplus if it had stuck to its expenditure
budget has been reduced to $54 million. That needs to
be dealt with with great care. I earnestly urge the
government to be more responsible on the expenditure
side, because for the next two years it faces a potential
slowdown in the economy, and that will hit the revenue
and rivers of gold that have been flowing in and there
will be trouble for Victoria. I urge the government to
pay attention to the Auditor-General’s report.
Hon. J. G. HILTON (Western Port) — It is always
a great pleasure to speak on an Auditor-General’s
report. The quality of the report is always of a
uniformly high standard. I believe we are lucky in this
state to have a person of the calibre of Wayne Cameron
as the watchdog. Wayne, as members know, is from
New Zealand, and it demonstrates to me that New
Zealand is capable of producing quality auditors as well
as quality rugby players.
In response to Mr Forwood, the government accepts the
Auditor-General’s report. It believes the
Auditor-General performs a very important function in
this state, and the government will take cognisance of
his comments. The cooperation between the
Auditor-General and the government is already bearing
fruit. I quote from his comments on page 18:
Since the inaugural annual financial report in 1996–97, there
has been a focus by both DTF and my office on the
continuous improvement of the presentation and disclosures
of the report. Consistent with this focus, further minor
changes were made during 2002–03 and in my opinion the
document is of a high standard.
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I thought I had 5 minutes to make my contribution, but
I notice that the clock is now at 1 minute 30 seconds. I
will not have the chance to say what I would like to
have said, which is unfortunate, because I would have
liked to respond to some of the comments made by the
opposition.
The financial year 2002–03 was a difficult one. There
was a significant drought, the withdrawal of a major
supply of funds for our public services and a major
downturn in financial markets overseas. If that
downturn in financial markets had not happened, the
government would have had a surplus of over
$1 billion. I quote from Tim Colebatch, who wrote an
article in the Age in May in which he stated:
The main reason the surplus has fallen so much is the share
market plunge of $970 million.

He goes on to say that most of the surplus is still there.
The government is committed to a $100 million surplus
this year, next year and every year. It believes in
spending the revenue of Victoria for the benefit of
Victorians. It does not believe in squirreling money
away in the bank to be used just so it can claim to have
a large surplus. It believes in using the money for the
benefit of all Victorians.
Motion agreed to.

CRIMES (MONEY LAUNDERING) BILL
Second reading
For Hon. J. M. MADDEN (Minister for Sport and
Recreation), Hon. M. R. Thomson (Minister for Small
Business) — I move:
That the bill be now read a second time.

Second-reading speech as follows incorporated on motion
of Hon. M. R. THOMSON (Minister for Small Business):
The bill implements the government’s election commitment
to close loopholes in Australian laws which may be exploited
by organised criminals moving between jurisdictions. It will
also implement the commitment made by the Premier at the
2002 Council of Australian Governments summit on
terrorism and multijurisdictional crime to reform the laws
relating to money laundering. This is part of a national
initiative to tackle money laundering and organised criminal
networks.
Money laundering is a process of converting cash or other
property derived from criminal activity to make it appear to
be legitimately obtained. Criminals keep generating profits
but distance themselves from the criminal activity that
produces their wealth, making it harder to prosecute them and
confiscate their ill-gotten gains.
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Money laundering is a significant global problem. The
International Monetary Fund estimates that the scale of
money laundering worldwide is between 2 per cent and 5 per
cent of global gross domestic product. This is a problem that
must be addressed by governments across the world. The
Bracks government is taking action to attack this black
economy.
The bill strengthens Victoria’s laws against people who profit
from or facilitate crime. Like the recent amendments to the
Confiscation Act 1997, this bill is part of the government’s
commitment to ensuring that those who engage in criminal
activity as a business can be effectively dealt with under the
law and do not profit from that activity.
Victoria currently has money laundering offences in part 14
of the Confiscation Act 1997. These existing offences relate
to dealing with property, including money, that is derived
from criminal activity. However, money laundering is more
than just an aspect of the confiscation regime. The bill will
relocate money laundering offences to the Crimes Act 1958.
This reflects the seriousness of the offences and their
application to a broad range of criminal activity.
A person will only be liable under these new offences if he or
she is alleged to have committed an offence on or after
commencement of this bill. For money laundering offences
alleged to have been committed before the commencement of
this bill, the existing offences in part 14 of the Confiscation
Act 1997 will continue to apply.
Proceeds of crime
The bill creates four offences for dealing with proceeds of
crime — that is, property (including money) derived from
criminal activity. These offences will apply to people who
deal with property, including money, and who know or who
are reckless or criminally negligent about whether the
property is the proceeds of crime.
This series of offences is similar to the existing money
laundering offence in section 122 of the Confiscation Act
1997. The most significant change is that for the most serious
offence the prosecution will be required to prove that the
defendant intended to ‘launder’ the property, in the sense of
disguising its illegal origins. The bill will also clarify the fault
elements of the offences by creating separate offences for
each fault element.
The bill also creates a new offence comparable to the existing
offence of dealing with property that may reasonably be
suspected to be proceeds of crime.
Instruments of crime
The bill creates three offences for dealing with instruments of
crime — that is, property (including money) that is used to
facilitate or commit crimes. These offences are new in
Victoria.
In 1999 the Australian Law Reform Commission reviewed
the effectiveness of money laundering offences similar to the
current Victorian offences. The commission concluded that a
significant case had been made for extending the operation of
these offences to catch people who deal with money or other
property in preparation for criminal activity. As the
commission concluded, laws such as those we currently have
in Victoria are ineffective where a person is engaged in
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criminal activity as a business and is detected dealing with
money or property to set up an offence.
In response to the Australian Law Reform Commission’s
report, the commonwealth government recently amended its
offences to include dealing with instruments of crime.
Consistency across jurisdictions will enhance the
effectiveness of money laundering offences. The bill therefore
aligns Victoria’s laws to those at commonwealth level to
close potential loopholes.
The new offences will apply to people who deal with
property, including money, and who know or who are
reckless or criminally negligent about whether the property
will be used to commit a crime.
These new offences will apply to people who may currently
be prosecuted under the law of complicity who facilitate
crimes. However, under the law of complicity a person must
intend to facilitate a criminal offence. These new laws will
also create liability in situations where people are reckless or
criminally negligent about whether they are facilitating
criminal activity.
Although this new category of offences has been modelled on
the commonwealth’s laws, it does not go as far as the
commonwealth provisions. Notably, under the new Victorian
laws a person will only be guilty of an instruments of crime
offence if the property he or she dealt with is actually used in
criminal activity. By contrast, under the commonwealth laws
a person can be guilty even if the property does not end up
being used to commit an offence.
Extending money laundering laws to cover people dealing
with instruments of crime will ensure that people who finance
or otherwise facilitate crimes can be brought to justice.
However, the laws will not cast the net so wide as to capture
innocent Victorians. As a safeguard against the inappropriate
use of the new laws, the bill requires the Director of Public
Prosecutions to consent before a prosecution for dealing with
property which subsequently becomes an instrument of crime
can commence.
With regard to the offences of dealing with proceeds of crime
and dealing with instruments of crime, it is necessary to show
that the property was derived from or used in the commission
of some other offence. There may be circumstances in which
it is possible to prove beyond reasonable doubt that property
is derived from or used in a relevant offence, but it is not
possible to prove the precise details of that offence.
For example, if a person is apprehended in possession of a
large amount of money and the person admits that the money
is the proceeds of an armed robbery but does not say which
robbery the money was from, it may not be possible to prove
when the robbery was committed or who committed it.
The bill clarifies that, as long as it is possible to prove that the
money was derived from, or used in, an offence falling within
certain categories, it is not necessary to prove all of the details
of that offence.
In some cases, the facts may show that the property must
have been derived from one of two (or possibly more)
alternative offences, each of which is an offence referred to in
the definition of ‘proceeds of crime’. However, it may not be
possible to say which one of those offences the property was
derived from. In these cases, if it can be proved beyond
reasonable doubt that the property must have been derived
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from one of the alternative offences, should not be necessary
to prove which one. The same applies in the context of
‘instruments of crime’.
Alongside the government’s recent improvements to
Victoria’s confiscation laws, this bill is an important part of
our commitment to ensuring that those who engage in
criminal activity as a business can be effectively dealt with
under the law and do not profit from that activity.
I commend the bill to the house.

Debate adjourned for Hon. R. DALLA-RIVA (East
Yarra) on motion of Hon. E. G. Stoney.
Debate adjourned until next day.

HEALTH LEGISLATION (FURTHER
AMENDMENT) BILL
Second reading
Debate resumed from 25 November; motion of
Mr GAVIN JENNINGS (Minister for Aged Care).

Hon. D. McL. DAVIS (East Yarra) — I am pleased
to speak today on the Health Legislation (Further
Amendment) Bill and to make some comments on
behalf of my constituents and the Liberal Party. The bill
is an omnibus bill that does a number of different
things. It makes some changes with respect to Chinese
medicine registration — and I will provide detail and
make some comments on those in due course. It
amends the Health Records Act 2001 to ensure
consistency with the sovereignty of government
principle is protected and seeks to make clear that
commonwealth bodies are not required to comply. I
look forward, when the minister returns to the house, to
speaking to him about some assurances on that matter.
The bill also authorises the conduct of Health
Purchasing Victoria and public hospitals in relation to
the Trade Practices Act 1974. The bill seeks to repeal
the Pathology Services Accreditation Act 1984. The
opposition is most concerned about the repeal of the
Pathology Services Accreditation Act and the
Pathology Services Accreditation Board. The
opposition intends to move an amendment to remove
those sections of the bill to prevent the repeal of the
Pathology Services Accreditation Act and consequently
to maintain the Pathology Services Accreditation Board
in operation. I will discuss that at some length in due
course.
I note that this bill has come from the Legislative
Assembly. I was impressed with the contribution from
Mrs Shardey, the member for Caulfield in the other
place, and the points she made. I also note that the
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government refused at that time to allow the
opposition’s amendment to try to prevent the repeal of
the Pathology Services Accreditation Act 1984 and to
make the necessary changes to protect the community
with respect to pathology services.
In the first instance the issue I should discuss is the
changes to be made with respect to the Health Records
Act. This clarifies the position of commonwealth public
sector agencies. It is claimed the legislation will make it
clear, consistent with the sovereignty of government
principle, that commonwealth bodies are not intended
to be regulated by the state’s health privacy laws. It is
argued that these commonwealth bodies are already
regulated under commonwealth privacy laws.
My concern about that — and I intend to ask some
questions about it in the committee stage — is that it
invites us to the conclusion that commonwealth trading
enterprises that may be in operation in Victoria and
may compete with private sector organisations ought to
be treated differently. We have heard an announcement
in the last couple of days that Qantas will set up a
budget airline in Victoria. Given Qantas’s position and
history, I am not sure how that will apply. I am also not
sure how organisations such as Telstra will be treated.
There is a question of principle with regard to
competitive neutrality in this issue, and I am not sure
that the house would necessarily be keen to uphold the
principle that commonwealth bodies ought to meet a
lesser standard of privacy security than state bodies or
private sector organisations in Victoria. For example,
why should employees of commonwealth-owned
enterprises have less security with respect to privacy
and less clear and less direct guarantees with respect to
the behaviour of an employer in that respect than a
similar private sector organisation?
The argument on that is not clear to me. I understand
the idea of sovereignty of the different governments,
but I would have thought Victoria was quite able to
ensure that adequate standards are met in cases where
bodies are trading enterprises or enterprises that
compete with private or state bodies. I am not clear, and
I am not yet convinced, that the commonwealth privacy
laws are satisfactory in this regard. I am not clear that
they meet the same precise standards as the state Health
Records Act. For that reason I register a concern on that
issue.
Similarly with Health Purchasing Victoria, I understand
the principle that the government has put out that
Health Purchasing Victoria is a body that seeks to
conglomerate Victorian hospitals and get the benefits of
collective purchasing which are critical for the state in
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terms of the financial positions of hospitals. I can only
say that all Victorians and all members of this house are
very concerned about the financial position of our
hospitals, and the step toward collective purchasing was
supported by the opposition at the time of its
introduction. The opposition took the view that it was
appropriate for the community to get the benefits of
scale buying and the ability to get better pricing.
I understand from the briefing — and I thank the
department for its briefing, which was comprehensive
and helpful — the principle that was put out that where
collective purchasing occurs, public hospitals may well
have been regarded as bodies corporate under the Trade
Practices Act and thereby may have been brought into
the net. It is not clear to me that this has occurred, but
there is the potential for it to occur. To that extent the
opposition certainly supports the bill.
The bill brings up the issue of what can be done to
more effectively undertake collective purchasing and
what can be done to bring hospital costs under control.
We have heard some discussions in this chamber this
morning in terms of the state’s broader financial
position, but I know the Auditor-General’s Report on
Public Sector Agencies — Results of Special Reviews
and 30 June 2003 Financial Statement Audits, which
was released yesterday, is a document about which
many Victorians were deeply concerned.
Many of the bodies that would be caught by the
changes in this act and brought into the gamut safely of
Health Purchasing Victoria would include bodies like
those mentioned in the Auditor-General’s report tabled
yesterday. I take the house to page 84 and figure 3.3E,
which is titled ‘Public hospitals displaying signs of
financial difficulty at 30 June 2003’. The hospitals
listed in that first tranche of hospitals failed all four of
the Auditor-General’s tests. The tests included:
operating result prior to extraordinary items; operating
result prior to funding for capital purposes and
extraordinary items; net cash inflows (outflows) from
operating activities; and positive (negative) working
capital position. These are the four tests the
Auditor-General put out for the financial position of
Victorian public sector hospitals.
The metropolitan hospitals that failed his test included
Eastern Health and Melbourne Health. I make a
comment that I am bemused as to why Melbourne
Health did not table its annual report at the time it was
required to; it has been tabled today. I do not
understand why a major network — Melbourne Health
is a $490 million network — cannot comply with the
Financial Management Act and have its report tabled
on 31 October, as is required by the directions of the
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Minister for Finance, the very directions, of course, as
Mr Viney will know, that the finance minister tells us in
this house regularly that he is not responsible for. But
then he is not responsible for very much if we look at
the budgetary figures we are beginning to see!
Other metropolitan hospitals that failed the
Auditor-General’s test include: Mercy Private
Hospitals, Peninsula Health, Southern Health, and
Women’s and Children Health. The regional and rural
hospitals on that list of failing all four of the
Auditor-General’s financial tests of financial viability
include Bairnsdale Regional Health Service, Barwon
Health, Bass Coast Regional Health, Central Gippsland
Health Service, Dunmunkle Health Services, Latrobe
Regional Health, Northeast Health Wangaratta,
Wodonga Regional Health Service. What is significant
is that that is a very broad spread of hospitals.
Equally, at page 85 of the same report, in a table under
figure 3.3F, the Auditor-General looks at public
hospitals with unfavourable results in respect of at least
two of the indicators put out as at 30 June. Those
hospitals include, in the metropolitan group, Austin
Health and Bayside Health. The rural and regional
hospital group include: Alpine Health; Ballarat Health
Service; Colac Area Health; Coleraine District Health;
Djerriwarrh — —
Mr Viney — On a point of order, President, the bill
before the house is the Health Legislation (Further
Amendment) Bill. My understanding is that the
provisions relating to Health Purchasing Victoria are
some minor changes that are to ensure that some of its
activities are not in breach of the Trade Practices Act. I
fail to see how any of Mr Davis’s contribution so far in
relation to the funding, financial operations of the range
and raft of hospital services throughout Victoria, and in
particular his endless quoting of the Auditor-General’s
report, which we have only just debated, has anything
whatsoever to do with this bill. I ask you to bring him
back to the bill.
The PRESIDENT — Order! It is a narrow bill, but
it has always been the practice in this place that the lead
speaker is given latitude. I do not uphold the point of
order.
Hon. D. McL. DAVIS — Thank you, President, and
on your point — —
Mr Viney — It was a good point though.
Hon. D. McL. DAVIS — No, not at all. I covered it
all. Had the member for Chelsea Province been here
and listened he would have heard that I had covered in
my introduction why I was going to talk about the
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financial viability of hospitals and the fact that Health
Purchasing Victoria was an idea, or a system, that
would enable hospitals to make savings. In the light of
the financial difficulties we have heard about in the last
few days I would have thought any savings that could
be made would be very welcome.
Mr Viney — You should have spoken about it in
the debate about the Auditor-General’s report earlier
and not dragged it into this bill.
Hon. D. McL. DAVIS — We referred to it in this
house earlier, as Mr Viney knows. One of the concerns,
of course, is that the Minister for Finance refuses to
take any responsibility for the finances of the state. He
refuses to answer questions on the finances of
government institutions in Victoria. He should properly
take responsibility for their compliance with the
guidelines that he himself set down.
I continue down the list of rural and regional hospitals.
These include: Alpine Health; Ballarat Health Service;
Colac Area Health; Coleraine District Health;
Djerriwarrh Health Services; East Wimmera Health
Service; Echuca Regional Health; Goulburn Valley
Health; Heywood Rural Health; Kooweerup Regional
Health; Lorne Community Hospital; Manangatang and
District Hospital; Omeo District Hospital; Portland and
District Hospital; Rural Northwest Health; Swan Hill
District Hospital; Tallangatta Health Service; Upper
Murray Health and Community Services; Wimmera
Health Care Group; and Yarrawonga Health Service. In
total 15 hospitals are facing financial difficulties — a
significant increase on the nine considered to be in that
position at 30 June 2002.
Mr Viney — Because they are treating more
patients.
Hon. D. McL. DAVIS — They are only treating
less than 2 per cent more over what the government
expected them to treat. I am glad Mr Viney brought that
point up, because I want to place on record that the
minister has been running around with an excuse that
there are more people being treated and therefore
somehow that is a problem. Our hospitals are in
position to treat patients; that is what they are there for.
It is not clear to me whether the Minister for Health
would advocate that sick people be turned away or not
be treated properly.
This fudge is a disgrace. On radio this morning the
minister said that only 20 000-odd more people were
treated, and that is indeed less than 2 per cent over what
the government budgeted for — what it expected to be
treating. In well over 1.18 million I do not think 20 000
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is too much for the health system to cope with. The
minister should accept responsibility. She is very good
at dodging responsibility. I know she is very unhappy
with the Auditor-General’s report and the figures in it.
She has tried to twist, squirm and indicate in every way
possible that she is not responsible for the tremendously
bad financial result turned in by our hospitals.
At page 83 of the Auditor-General’s report, under
‘Aggregate financial standing of public hospitals’, the
table in figure 3.3D indicates that the operating deficit
was $121 million — a turnaround of $160-odd million
on the $48 million surplus that was recorded last year.
That is a significant deterioration in the financial
position of our public hospitals.
When looking at the financial positions of hospitals and
the obvious things that can be done under Health
Purchasing Victoria to make some reasonable — and
clearly obvious — savings, at the Public Accounts and
Estimates Committee hearing earlier this year on
15 May Mr Rich-Phillips, who is not in the chamber at
the moment but takes a close interest in the financial
position of the health sector — —
Hon. W. A. Lovell interjected.
Hon. D. McL. DAVIS — A longstanding interest,
indeed. Mr Rich-Phillips asked a series of questions in
tandem, I might add, with Mr Forwood, who also takes
a close interest in the finances of our hospitals, as he
does in other parts of the state government’s
responsibilities.
At the hearing it was interesting that the Liberal Party
members of the committee, Mr Rich-Phillips and
Mr Forwood, asked the Minister for Health very closely
about the financial position of hospitals. She was asked
whether it was the case that hospitals at that point were
heading for a financial position of between
$100 million and $120 million deficit. The minister
became very agitated. I would have to say that that
hearing of the Public Accounts and Estimates
Committee was something of a meltdown. The minister
lost her cool, as did a number of senior bureaucrats.
Mr Forwood in his own way became determined to get
to the truth of the matter and establish what the
hospitals’ situation would be. It is important for the
house to understand some of the transcript. The
minister in response to one of the questions said to
Mr Rich-Phillips:
… Mr Rich-Phillips, is [there] some sort of assumption that
the government is not providing enough resources. In fact this
was the tenor of a media release that was made available by
the shadow health minister, who said there was a shortfall of
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$122 million in state government funding for the metropolitan
hospitals in 2001–02 …That information was then given to
the media.

Later Mr Rich-Phillips asked:
Are you rejecting the bottom line, Minister? Are you rejecting
the bottom line of a loss of $120 million?

The minister said:
To do a grade 2 sum and have a little subtraction between the
state government input and the income line — not the bottom
line — really just demonstrates that you have no
understanding of the complexity of the funding within the
hospital system. Let me also refer you to your comments
regarding the financial position reported by the
Auditor-General. I think it is important that we take a little bit
of time here —

likewise, I think it is very important —
and actually go to the tables in the Auditor-General’s report;
even though they are not tables that are in the budget,
nevertheless we will take some time here.
Mr FORWOOD — What are you hiding now?

The Chair had to intervene to protect the minister, and
said:
The minister will have respect shown while she is answering
the question.
Ms PIKE — I think it is important that we actually
understand what the figures are that the Auditor-General is
reporting on, and what they consist of and what they mean in
terms of the ongoing viability of the hospital system. I will
ask Mr Solomon to go through that and talk about the things
that are included in the Auditor-General’s figures and the
things that are not and how they relate to the budget papers.

Mr Solomon then spoke for some period, and said:
The department expressed its concern to the Auditor-General
about the indicators that he was using, particularly if you look
at the second one, which is ‘operating result prior to funding
for capital purposes and extraordinary items’. What the
Auditor-General has done is left in the cost of capital — that
is, appreciation —

I think he means depreciation, perhaps he means
both —
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Mr FORWOOD — I think the people of Victoria are entitled
to accept the Auditor-General over you.

I can only agree with Mr Forwood; I accept the
Auditor-General’s view over Ms Pike and the
department. They have fundamentally not understood
what is going on with the Victorian hospital system and
their intransigent refusal to look properly at hospital
funding and depreciation issues in and around hospitals,
and to bring these things properly to book to make
hospitals focus on the long-term issues that are
important to the Victorian community is a major
mistake.
It is not as though the Auditor-General has not been
saying this for some time, because he has. He said it
with respect to medical equipment, to the report tabled
in February this year, and in this report now. He
certainly, I am sure, said it privately to the department
in conversations with it. He has certainly said it to me
and others.
The minister was so wrong, and this is indicative of her
inability to manage a large system; it is indicative of her
inability to see clearly what is required; and it is
indicative of the concerns that many Victorians are
increasingly feeling about her ability to manage our
large and complex hospital system. It is not sufficient to
try to fudge these things when the minister went on
country television the other day trying to argue that
there was no financial crisis in country hospitals. She
must be the only person in Victoria who believes that.
Maybe there are one or two others, but you would have
to look a long way to find them.
Trying to sell an implausible line like that does not do
the minister or the public health system in Victoria any
good. These things are better faced. Mr Viney will
remember when he was parliamentary secretary that
these things are much better faced and dealt with
properly. There will have to be some real hard thinking
by the minister and the government as to how they will
respond to some of these problems, because the cuts
and closures that are slowly building up in the system
will impact harshly on Victorians.

but he has taken out capital income. So that is what produced,
for instance for the Austin, quite a negative result. If we take
out both capital income and capital costs the Austin last year,
on audited results, made $2 million.

The country hospitals that the minister has targeted at
Manangatang, Warracknabeal, Hopetoun, Rushworth
and others — —

Mr FORWOOD — So you disagree with the
Auditor-General?

Mr Viney — Why don’t you come back to the bill,
David?

Mr SOLOMON — We have said that in our reply.

Hon. D. McL. DAVIS — I am right on the bill,
Mr Viney. If you do not think the financial position of
public hospitals affects a whole range of things in the
bill, then you are clearly mistaken. In the city we have

Ms PIKE — We have made that point clear.
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seen the closure of key services, such as the paediatric
intensive care unit at Monash Medical Centre. A lot has
to be explained by the Monash board and bureaucrats,
because what they have done is unacceptable. I do not
think too many Victorians support their action. This is
unfortunately the harbinger of further cuts and closures
that will be seen over the next period.
On a slightly positive note, there was grudging
acceptance by the Minister for Finance yesterday that
he would respond positively, and I took it that he would
adopt the recommendation of the Auditor-General at
page 86, recommendation 3.3.31, which states:
We recommend that the Department of Human Services, in
conjunction with the Department of Treasury and Finance,
reassess the current method of funding for public hospitals.
This reassessment should assess the need to ensure
depreciation funding is provided to hospitals to effectively
maintain existing hospital infrastructure.

That is absolutely critical. The department, with the
Department of Treasury and Finance, ought to come up
with a better system. I am sure the opposition would be
pleased to assist the government in that if it wished to
do so, but it is clearly the case that the government has
no clear way forward at this point. We cannot let this
drift indefinitely. It would be wrong for that to occur
because it will impact badly on those critical health
services around the state.
What is interesting when looking at the capital
run-down of some hospitals — the Royal Children’s
Hospital is one of the most notable in this regard — is
that there has been a massive deterioration in the equity
position of that hospital and a number of other
hospitals. That decline in equity position is something
that in the long term will make it difficult for those
services to deliver the quality of service that Victorians
expect.
I place on record my concerns in this area and urge the
government to take a series of positive steps, as laid out
by the Auditor-General, to deal with the issue of capital
and depreciation as it relates to public hospitals in
Victoria.
In the situation of Health Purchasing Victoria, the
opposition has a general level of support for the
changes being made in the bill. It would not be good if
a particular entity that was working with Health
Purchasing Victoria was found to be in breach of the
Trade Practices Act. It could force hospitals to behave
more cautiously in their measures to get good financial
results, and that would not be a good outcome for
Victoria.
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The opposition has some concern about changes to the
Chinese Medicine Registration Act and consequent
changes to the Chiropractors Registration Act 1996, the
Dental Practice Act 1999, the Medical Practice Act
1994, the Nurses Act 1993, the Optometrists
Registration Act 1996, the Osteopaths Registration Act
1996, the Pharmacists Act 1974 and the Physiotherapist
Registration Act 1998. The bill will clarify mechanisms
involved with these registration boards in registering
one of their members as a Chinese medicine
practitioner. That may see examinations set up.
I place on record some concern that there is an
important principle, in particular with medical
practitioners, that the registration boards should be in
the position to provide what is necessary for registration
through an endorsement, and not necessarily in every
case through a specific examination.
There has been a long tradition of medical boards not
only putting some responsibility back on to individual
practitioners but also laying some parameters for that
responsibility, and the principle of practitioners being
able to undertake a wide scope of practice that is not
unduly restricted.
It would concern me if a medical practitioner was
prevented from undertaking a safe practice by
unnecessary regulations that were erected as part of this
process.
Whilst this will give those boards the ability to set
examinations it may have the practical effect in some
cases of forcing medical practitioners and other
registered practitioners — in particular medical
practitioners — back to the Chinese Medicine
Registration Board to obtain, in effect, a dual
registration.
Whether that is desirable is open to debate. I am very
respectful of the work done in this area by the former
Parliamentary Secretary, now Leader of the Opposition
in the other place, the Honourable member for Malvern.
Robert Doyle did a huge amount of work in the public
consultation process that led to the Chinese Medicine
Registration Act, which was supported by both sides of
this house in 2000 and I think we were — —
Mr Viney — He could not get it through the house,
I had to do that.
Hon. D. McL. DAVIS — He would have got it
through the house, it would have happened if we had
come back in 1999. I know that because I was sitting in
those bill committee briefings back then. I remember it
being discussed and the sequence that was going to go
through. It had, I have to say, very strong support from
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the former health minister, the Honourable Rob
Knowles, too and would have occurred if we had been
back in government after 1999 — in fact I suspect it
probably would have occurred at about the same time.
Robert Doyle did a great deal of work, and I am very
happy to be generous and say that the government
picked up that work and actually put it through. We
were happy to support that, so I am not trying to be
ungenerous in that respect. I am recognising the
foundation work that was done by Robert Doyle and
some of the departmental people over that period and, I
think, also done in the broader community.
The Liberal Party has a very strong position in that we
support the registration of Chinese medicine
practitioners and giving proper signals to the
community through that registration as to who is
qualified and who is not. We also support having a
system in place that does not unduly restrict medical
practitioners from performing procedures that are safe,
that have a solid evidentiary background and which
may be desired by members of the community.
In offering the opposition’s support for the bill I flag a
concern that the Chinese Medicine Registration Board
should not act in an unduly restrictive manner and that
registration boards, and particularly a medical board,
ought to act in a way that does not unduly restrict
options in this area but focuses on the genuine
protection of community safety as its primary and
overriding goal.
In terms of the issues surrounding the Pathology
Services Accreditation Act and the attempt to repeal
this act, the Liberal Party is opposed to the
government’s steps here. We think this sends a bad
signal. It may result in a lesser form of regulation, and it
will leave a large number of practitioners unregulated.
I do not fully accept the figures that are part of the
review that was conducted. I believe there is a much
larger group of providers. I also think that there is a
whole series of other issues for Victoria in particular as
to why we ought to be prepared to be somewhat
different from other parts of Australia.
As government speakers will say, and as was pointed
out in the second-reading speech, Victoria is the only
state to have its own pathology regulatory body. The
commonwealth regulates laboratories that seek
Medicare reimbursement but does not regulate those
providers that do not bill Medicare directly or
indirectly. These include quite a range of different tests
that are undertaken — tests for research purposes, some
occupational health and safety testing, a range of

Thursday, 27 November 2003

genetic testing services, and a range of health screening
services. I also note that often tests on the way
through — that is, those being developed and going
through a process before being scheduled by
Medicare — will also be provided on a cost-recovery
basis. Those tests also will not be regulated if the
Pathology Services Accreditation Board is removed.
The government’s main argument here, it seems to me
and it certainly has been put to me, is that this body
duplicates the activities of the federal body. It is true
that providers who bill Medicare will need to seek
registration in Victoria by the two bodies. However, as
we are aware, inspections by the National Association
of Testing Authorities Australia (NATA) are conducted
only once and both bodies rely on the information that
is provided by those inspections and by the surrounding
processes.
Both bodies, whilst making their own decisions, are
guided by the basic information that is provided
through those testings and the inspections. To that
extent there is no duplication; there is a simple
duplication of the actual mechanical process of
registration but the larger part of work that goes behind
it — the inspections and the close examinations of
laboratories — is undertaken only once.
Secondly, it is also clear to me that Victoria is in an
unusual position: we are the centre of much biomedical
research. It has been put strongly to me by a number of
people involved in research that this body provides a
level of quality assurance which is valuable. I do not
think we send the right signal about Victoria’s position
as a leader in biomedical research. I think we send the
wrong signal, and this is a very narrow, short-sighted
move.
I also want to make some comments about the story
that surrounded General Diagnostic Laboratories
(GDL) a year or so ago and the process whereby tens of
thousands of women needed to have their Pap tests
repeated because of unsatisfactory testing procedures
and a lack of reliability in those tests.
Many in the chamber may not be familiar with or have
an understanding of the importance of the right level of
security in pathology testing. People in the community
have an intrinsic understanding of its importance, but
they may not have the technical understanding. Every
lab test undertaken should meet certain requirements in
terms of sensitivity, but it should also meet
requirements in terms of specificity. We know that we
do not want too many false positive tests if a testing
program is to be satisfactory; we also know that we do
not want too many negative tests. Specific tests are
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those that can rule out conditions and can give a high
level of certainty that something does not exist.
Sensitive tests are those that have a high level of ability
to pick up the presence of things and hence have more
applicability to issues that surround screening.
The point I am trying to make is that where the standard
of testing falls, the number of false positives and/or
false negatives rises, and that eventually leads to a loss
of confidence in testing procedures. The example of
GDL is an instructive one. If women cannot have their
Pap tests with a high level of confidence — although
Pap tests are not perfect, they are reliable — that is a
great concern. If false positives are being elicited, those
false positives will lead to further diagnostic and
potentially therapeutic interventions. If too many false
negatives are being given with certain tests there is a
huge risk that people who truly do have a condition will
not be detected, and those people will not get the
appropriate treatment and care. So it is very
important — I can only emphasise this to the house —
that the quality of testing be maintained.
I would hate to think I was a member of a house that
repealed these important checks and balances, that
repealed this important watchdog, without having
voiced my concerns. If in the future there are testing
programs that go astray as a result of this removal and
the government’s blind determination to repeal the
Pathology Services Accreditation Act, I will be very
sad. I have to say that if one life is lost through a test
that is not sufficiently reliable, I will be very concerned.
If one person is told that they have a condition — a
false positive — and that person is then subsequently
operated on or has diagnostic procedures that lead to
some significant reduction in their enjoyment of life or
indeed is exposed to the risks of medical procedures,
exposed to surgical risks, I will be very sad indeed. In
this respect the government has been cavalier. In this
respect the government has not been thoughtful, and the
government may be proven to be culpable if this goes
astray. I put those words on the record because I believe
the government is doing the wrong thing, and I think
the Liberal Party broadly believes that.
Cost is the main argument, aside from the fact that this
is said to be duplication. I think I have sufficiently
demolished the excessive duplication arguments. On
the argument about costs, the truth of the matter is that
the Pathology Services Accreditation Board is a very
cheap body. It costs approximately $20 000 annually to
run. That is about .04 of a cent per Victorian. It is a
trivial cost in terms of the system and it is a trivial cost
in terms of the security and the solid backing it gives
Victorians as they go in for various types of pathology
tests, non-Medicare testing in particular.
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I do not understand what has driven the government to
this. I simply do not understand why it has done this,
why it is blindly determined to do this. I want to quote
the final report of the review of the Victorian Pathology
Services Accreditation Act. The review was chaired by
Don Nardella, the member for Melton in another place.
I am very familiar with Don; he used to sit here in the
Legislative Council prior to 1999. Option 5 was the
view that was accepted in the end.
Repeal act and rely on existing regulatory and non-regulatory
mechanisms
The fifth option presented in the discussion paper proposed
the repeal of the Victorian legislation. The achievement of
appropriate levels of quality assurance and consumer
protection, including redress of complaints, would then rely
on a combination of the commonwealth accreditation scheme
and the range of other existing regulatory and non-regulatory
mechanisms.

I would contend that those other regulatory and
non-regulatory mechanisms are not strong enough. I
want to place on record some comments here.
The Australasian Association of Clinical
Biochemists — Victorian branch, argued in
submissions:
… there would be no major reduction in costs in repealing or
scaling down the PSAB, only a major reduction in the
standard of some Victorian pathology services.

This is a serious professional body. Similarly, Network
Pathology at the Austin and Repatriation Medical
Centre argued that:
… option 5 would not address the issues of concern and
potentially dangerously expose the public to unscrupulous
practice.

I cannot understand what could be clearer than that, to
be honest.
The Peter MacCallum institute said it did not favour
option 5 as there is a need to accredit laboratories
performing pathology services that are not covered by
the commonwealth scheme. It is quite extraordinary
and very serious. I note that Professor Stephen Duckett
put in a submission. I want to place on record that one
of his students was involved in this process, and I can
only think that that was perhaps not as thoughtfully
done as some of his other contributions to health policy
over the years.
I think the point has been made; I do not see the need to
go on. The medical scientists have been very active,
and have made a number of important points in respect
of this. I have been very supportive of their position
here. I think they are quite correct in this. I have to
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indicate that it is not because I support medical
scientists per se, although that may be true, it is because
I think public interest is what is at stake here.
I was very happy to address their rally outside
Parliament House just a week ago. As the Honourable
Wendy Lovell and I noted, we got a run in the Trades
Hall Council newsletter, which is probably some sort of
first for Liberal Party members. We were quite
pleased — —
Honourable members interjecting.
Hon. D. McL. DAVIS — It was a complimentary
mention. They were surprised that we were prepared to
be so supportive. In the few minutes that remain to me I
want return to a couple of key points.
One of those concerns Don Nardella, the chair of the
pathology services accreditation legislation review.
Here is a man who is so flexible he could bend himself
around a corner and up a drainpipe. After the GDL
happenings when he and others, including the
Honourable John Thwaites, spoke in this Parliament
about strengthening the Pathology Services
Accreditation Board, they were in a very different
mode. A news release from the Medical Scientists
Association of Victoria of 12 August states:
In introducing the bill, the then minister said —

this is John Thwaites —
‘It is important that our pathology services not only remain at
the cutting edge of quality control but that Victoria’s
regulation also remains at the cutting edge … the people of
Victoria must have confidence in the pathology system’.
(John Thwaites, Hansard, 16 May 2002.
… three months after the minister received the report of a
review —

the one undertaken by Don Nardella —
… by his words and actions, quite clearly rejected the
recommendation of the review to abolish the PSAB.
Importantly, Don Nardella, who headed the review that in
February 2002 recommended the repeal of the legislation, had
by May 2002 apparently changed his mind. He said in
Parliament in May 2002 in relation to a debate on the ‘GDL’
amendments to strengthen the PSAB Act
‘This bill is about protecting people in our society who
use pathology services … the legislation is needed and it
is timely. It is about protecting people and this is what
this government is all about.

That was Don Nardella, chair of the review of the
pathology services accreditation legislation. The press
release continues:
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Despite the events of 2002, Minister Pike seems to have a
short memory and is prepared to put the lives and health of
Victorians at risk for no good reason, without consultation
with the community and by stealth.
‘The MSAV does not understand this reckless pursuit of
the conservative agenda of deregulation by the Bracks
government …

I must say that I do not think it is a conservative agenda
to deregulate quality. I think every Victorian who
thinks about this would want to see that some of these
standards are maintained and that there is no weakening
or dilution of the strength of pathology services
regulation.
I also place on record some comments by the Cancer
Council of Victoria.
With respect to the Health Legislation (Further Amendment)
Bill, the only area which may concern the cancer council is
that dealing with the licensing of pathology services. The
cancer council is concerned that the proposed changes may
leave some pathology services unregulated, i.e. those that are
not regulated by the commonwealth and will no longer be
regulated by Victoria once the Pathology Services
Accreditation Act 1984 is repealed. It is the council’s view, it
is important that the size and significance of this category of
unregulated pathology services be given due consideration.

I do not believe for a moment the government’s figures
or the figures in the review. I think it is a much larger
sector and a sector that will grow as pathology testing
becomes more and more important.
I do want to restate the concerns I have with respect to
safety. I do not want to be part of a bill that is passed in
this place. I do not want to take responsibility for the
reduction of standards in this area, and the Liberal Party
will not take any share of the responsibility for this.
I put the government on notice very directly that if this
legislation, as I am concerned it will, goes astray I will
be very vociferous in explaining to the community that
this government has done the wrong thing. I do not
think the government has fully understood the
consequences of what it is doing, and I know that it is
not at this point too late to pause.
There is no urgency for this bill to go through. It could
quite happily wait until next year. The government
could re-examine this a little more closely and look at
some alternate arrangements. There are perhaps some
alternative ways we could go but not alternative ways
that would see a weakening or a reduction in standards
in this area.
In saying that I foreshadow that the Liberal Party will
move a very simple amendment to omit the relevant
clauses, and then the repeal will not proceed. In the
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committee stage I will also seek some assistance from
the minister in terms of the implementation of the
changes around Chinese medicine registration. I will
also seek clarification with respect to the Health
Records Act 1998 and the position of commonwealth
public sector agencies.
Opposition members do not oppose those sections of
the bill that do not deal with the repealing of the
Pathology Services Accreditation Act, but they strongly
oppose those sections that wish to repeal the safety net,
the watchdog, and the security that Victorians should be
entitled to expect around pathology services. We will
take the opportunity in committee to move some
specific amendments.
Hon. D. K. DRUM (North Western) — I am
pleased to rise to contribute to the debate on the Health
Legislation (Further Amendment) Bill. I would like to
thank my colleague in the other house Mr Hugh
Delahunty, who has researched this bill and sent out
various copies of it to the respective organisations to
gather the public’s opinion on the changes that are
before us.
The bill looks to amend the Chinese Medicine
Registration Act 2000. It also amends the Health
Services Act 1988, the Health Records Act 2001 and
repeals the Pathology Services Accreditation Act 1984.
In relation to the amendments to the Chinese Medicine
Registration Act, I shall go through a little bit of
background.
I refer to an article from the Age of 21 September 2002
which might give everybody a bit of an understanding
of how important such things as Chinese medicine, or
as they are called in this article, complementary
therapies, are. Although the article is over 12 months
old, it gives a bit of background as to the size of the
industry. It states:
A survey released this week by Adelaide University professor
Alistair MacLennan suggest that millions of Australians
agree.

He was talking about the use of these drugs and
treatments.
We are spending $2.3 billion on complementary medicine
and therapies.

I imagine that would be $2.3 billion a year! We need to
note at the outset that this whole industry is enormous,
and it goes on within Australia every day. The article
goes on:
Brian Tritton, the physical therapies coordinator at
Melbourne’s Southern School of Natural Therapies, said the
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main reason behind a global boom is that people want more
control over health.

I think that is very true. In this day and age people are
not necessarily happy just to accept the opinions of a
mainstream doctor. They more readily accept methods
of medicine other than conventional methods, and
certainly Chinese herbal medicine and acupuncture are
very popular and common forms of treatment. The
article continues:
‘More people are realising complementary and conventional
medicine can work very well together’, Mr Tritton said.

It also quotes Professor Marc Cohen, a general
practitioner with a PhD in Chinese medicine, who
heads the Royal Melbourne Institute of Technology’s
department of complementary medicine and who said
that there was overwhelming evidence of the benefits of
complementary medicine here and overseas. He wants
complementary techniques recognised and adopted by
mainstream medicine. He says:
People want more autonomy over their own health and to
improve their health rather than just treat disease. They want
to try to prevent cancer and diseases of ageing … They see
that as the realm of complementary medicine.

That gives some background on what the academics
and the heads of our universities are saying about
alternate, complementary and Chinese medicines.
Currently the two main types — although there could
be three — of Chinese medical practitioners are
acupuncturists and Chinese herbal medicine
practitioners, and they currently need to be qualified in
both fields to legally practice in either. My
understanding of the bill is that if you specialise in one
particular area as an acupuncturist, you will now only
need to be registered as an acupuncturist, and that will
also give you the opportunity to use the title of Chinese
medical practitioner. You will not now need to be
registered in all other areas of Chinese medicine.
Naturally practitioners will not be able to operate in
areas outside their registration. It has happened in
recent times that practitioners have been qualified in
one area but have been rorting the system by offering
services outside of the goods and services that they are
supposed to be claiming for. A story was reported in the
Herald Sun of 27 May of an illegal brothel in Farrer
House in Collins Street providing fake medical receipts
so that clients could claim the cost of sex from their
health funds, whilst claiming Medicare rebates for
Chinese medicine. That is one example of where
someone who is registered in one area has gone outside
the law to rort the system. The National Party will
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wholeheartedly support this legislation if it can fix up
that type of system abuse.
I thank the departmental advisers who are in the
chamber and who have been most helpful, firstly, for
the briefing they gave to the member for Lowan in the
other place and me some weeks ago, and secondly, for
their time this morning to make some parts of the bill
clearer for those debating the legislation today.
The amendments to the Chinese Medicine Registration
Act clarify its operation and ensure that practitioners
who are registered in either the division of
acupuncturists or the division of Chinese herbal
medical practitioners can now both use the title of
Chinese medical practitioner or oriental medical
practitioner. Persons registered only as an acupuncturist
should be entitled to use the title Chinese medical
practitioner and/or oriental medical practitioner, but
cannot use the title Chinese herbal medical practitioner.
So the definition has been drawn there, and obviously a
person registered as a Chinese herbal medicine
practitioner should not be entitled to use the title of
acupuncturist. I hope that makes clear how the
definition will be drawn and gives clarity regarding the
bill to the Chinese medical practitioner industry.
As stated earlier, this legislation amends the Health
Services Act 1988 and also the Health Records
Act 2001. Both the member for Lowan in the other
place and the people that he consulted have looked
closely at the amendments and have not shown any
concern; they are happy to agree to those two parts of
the bill.
The final part of the bill repeals the Pathology Services
Accreditation Act 1984, and that is a serious issue. I
have been looking at the discussion paper and the
Review of the Pathology Services Accreditation Act
which gives a definition of pathology services. It states:
Pathology relies upon the detection of changes in the tissues
of the body, including blood, and other body fluids to
understand the causes of illness or assist in establishing the
cause of sudden or unexpected death.

Currently pathology is divided into seven different
disciplines: anatomical, chemical, genetics,
haematology, immunology, microbiology and general
pathology. The current Victorian legislation does not
define pathology. It describes pathology as — and
again I quote from the discussion paper:
… a service in which human tissue, human fluids or human
body products are subjected to analysis for the purpose of
prevention, diagnosis or treatment of disease in human beings
and includes any premises from which a service is conducted
…
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That is a clear definition of pathology services. It is not
just about blood tests or blood screening; a whole
gamut of very special and specific activities go on.
There has been some very negative publicity in relation
to the repeal of the Pathology Services Accreditation
Act 1984, but the people the National Party has
consulted believe the current system has too much
duplication. It is too much doubling-up to make
screening laboratories seek accreditation at both state
and national levels. It forces people offering these
services to be overburdened with paperwork and the
like.
I read a strongly worded editorial in the Herald Sun of
21 October 2003 which mentioned how beneficial it is
for the state to have its own watchdog as well as the
federal Health Insurance Commission. While I looked
carefully at what the editorial said, I do not agree that
the threat is as real or prevalent as the editorial makes
out. The National Party is not of the opinion that the
state authority should be scrapped for financial reasons.
It believes that the $20 000 saved is neither here nor
there.
But we simply concur with the industry sources; we
believe we could do without the duplication under the
current system, where both state and national
accreditation bodies are using the National Association
of Testing Authorities as the screening agency and as
the overall watchdog. Therefore we have enough faith
in the federal system and the Health Insurance
Commission to agree to the repeal of the state authority.
To back up of this view, I refer to a letter to the editor
from Dr Graham Rouch, dated 1 November 2003. He
was on the expert review panel and his letter states:
As a member of the expert review panel that recommended
the repeal of the Pathology Services Accreditation Act 1984,
it is my professional opinion that public health in Victoria will
not be compromised as a result.
It became clear that there was duplication between the state
and federal bodies involved in pathology services.
The review panel recommendations, which will be
supplemented by strengthened commonwealth measures, will
adequately deal with the relatively modest risk posed by the
small number of laboratories that do not fall within in the
federal framework.
The current commonwealth system will continue to highlight
unsatisfactory pathology results and ensure patients are
provided with timely information.

Senator Kaye Patterson was clear on this issue when
she was quoted on the ABC as saying that the message
to Australian women is we have a system that is second
to none in the world. She went on to say that we have
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seen over 13 years a 40 per cent decrease in women
dying from cervical cancer. I think it is great to see that
regulations regarding Pap smear tests will be
heightened and tightened. We have looked through the
regulations, and we hope this will continue to give
Australian women more confidence that when they
have Pap smears done, the results will be accurate. We
hope that the whole pathology industry will not suffer
because of any lack of confidence shown by the fact
that we are doing away with the state issue.
The Pathology Services Accreditation Board, which is
going to be disbanded through this legislation, has had
22 complaints over a 10-year period. That is a very
small number. It is not a small matter, because every
complaint to do with people’s health needs to be
seriously addressed and treated seriously, but to have an
average of two and a half complaints per year is a very
small number. That gives us confidence that the federal
Health Insurance Commissioner is going to be able to
handle it.
Because it is such an important matter we need to be
vigilant as to the reporting and accuracy standards that
are applied here. Back in 1995 the Pathology
Accreditation and Services Board was sceptical about
its future being scrapped. It made a point which is
worth having on record. It said:
… the fact that relatively few complaints are received against
pathology services does not necessarily indicate that their
standards of operations are beyond reproach. But, rather, it is
a reflection of the weakness of the complaints process as a
weapon in detecting the practice of substandard pathology.

They are saying that the low number of complaints was
not necessarily because the pathology process was
beyond reproach but because the complaints process
was too hard for the average complainant to go through.
Therefore, complaints just did not come to the fore. We
need to be mindful that that could be the case. That
statement was recorded back in 1995. We would like to
think that the weaknesses in the complaints process
back then will have been addressed by now. We would
like to think that if they have not been addressed, the
government would then take it upon itself to make sure,
now that we are doing away with the state body, there
is an absolutely easy and fluent manner for anybody to
make complaints in relation to pathology services
within the state of Victoria, and that it would be easy
for them to access.
Hon. C. D. HIRSH (Silvan) — I rise to speak on
this bill with great interest, because the Chinese
Medicine Registration Board is very useful. Having
investigated what the Chinese Medicine Registration
Act 2000 did, I know that the Honourable Matthew
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Viney played a role in ensuring that that registration act
passed this place.
The clarification of the provisions of that act will be
beneficial, because members of eight other boards will
be able to become acupuncturists by going to their own
boards. They will have to sit for an examination, but
they will not have to go to the Chinese Medicine
Registration Board for registration as acupuncturists
within their own fields. That is a convenient and useful
amendment. I notice that psychologists are not among
the members of professions who can be registered with
the Chinese Medicine Registration Board; I suppose
their knowledge of anatomy is not adequate to enable
them to use acupuncture.
The Health Services Act 1988 will be amended because
of the need for workable and understandable laws that
reflect the spirit of cooperative federalism and to make
sure commonwealth agencies are not caught by the act
and to confirm the intended operation for state bodies.
Health Purchasing Victoria will be exempt from
commonwealth acts, particularly the Trade Practices
Act, which will enable it to undertake collective
purchasing without being caught by that act. It is
another useful amendment.
The proposed repeal of the Pathology Services
Accreditation Act 1994 has led to considerable
publicity. I have had some discussion and done some
reading about that, because when you hear and read of
problematic legislation you want to investigate it. There
is no doubt that duplication of services occurs. The act
will not be repealed for any financial reasons. The
board is not very costly, but in a federal system it is a
waste to have services duplicated. Given that the
National Association of Testing Authorities is
contracted to do the work for commonwealth and state
bodies, and given that there are only a few
non-Medicare-funded pathology services that will not
be covered by the commonwealth legislation, it does
seem to be needless duplication to continue with a state
board. Pathology is a commonwealth issue and not a
state issue.
I am most impressed with the safety of the repeal of the
act because of the nature of the expert panel that
undertook the review. I congratulate the member for
Melton in the other place on chairing the review, and I
have great regard for Professor Cordner and Dr Graham
Rouch, both of whom I know. There is no way those
people would have recommended the repeal of the act
if they were not absolutely sure the Victorian board
duplicates the work of the national body.
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It is very important that the state health minister
continue to work with the commonwealth to look at the
organisations that are not currently covered by
Medicare. More work will be done through the
Australian Health Ministers Advisory Council. This
work will make sure that the public of Victoria is very
well protected by the commonwealth overseeing
pathology services.
I commend the bill to the house, and I thank the
advisors who helped me with some of the terminology.
Hon. ANDREA COOTE (Monash) — I am
pleased to speak on the Health Legislation (Further
Amendment) Bill because it is a detailed bill containing
a number of issues that need some serious investigation.
The contribution by the Honourable David Davis was
very comprehensive and detailed, and it is important to
see what the bill actually does.
It amends the Chinese Medicine Registration Act 2000
and the schedules referring to other health registration
acts, including the Chiropractors Registration Act 1996,
the Dental Practice Act 1999, the Medical Practice Act
1994, the Nurses Act 1993, the Optometrists
Registration Act 1996, the Osteopaths Registration Act
1996, the Pharmacists Act 1974 and the
Physiotherapists Registration Act 1998. It also amends
the Health Records Act 2001 to make sure it is
consistent with the sovereignty of governments and
therefore makes clear that commonwealth bodies are
not covered by this provision. In addition the bill
amends the Health Services Act to establish Health
Purchasing Victoria and specifies that Health
Purchasing Victoria and public hospitals automatically
comply with the provisions of the Trade Practices Act.
The bill also repeals the Pathology Services
Accreditation Act 1984. Although the bill appears
straightforward, it has ramifications for a range of other
areas. It is important to get it right and to make sure that
we are dealing properly with a health issue and
providing certainty in this state and country about how
we want our health service to be. Any changes that we
make must reinforce confidence in our health system
rather than detract from it. The people of Victoria need
and deserve a strong and confident health system.
We have a lack of confidence at the moment because
huge debts are being incurred by our large public
hospitals. Many Victorians have grave concern that this
government is mishandling the finances of public
hospitals, particularly the Royal Children’s Hospital,
which has a debt of $25 million. There are some
systemic problems within the hospital, which we had
believed was using world-best practice. The opposition
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is extremely disappointed that an icon in the health area
is under such stress. In fact, the whole of the health
system is under stress, and this government is doing
very little about that. We hear the rhetoric from the
Minister for Health, but we do not see much action.
Clause 3 amends section 61 of the Chinese Medicine
Registration Act. Chinese medicine has been around for
a significant time. In fact the Chinese have been an
integral part of our community in Victoria from the
beginnings of the gold rush. They brought with them
the healing qualities of many aspects of Chinese
medicine, which in years gone by were looked at with
some scepticism but are now very much part of
mainstream medicine. Many people go to both the
doctor and a Chinese medical person. People are
concerned about being totally dependent on mainstream
drugs and believe Chinese medicine offers an enormous
amount of alternative support and health benefits.
It is important that we make certain that practitioners of
Chinese medicine are properly registered, which is
what the bill attempts to do. The concern is that in
registering Chinese medicine, the government is setting
up a dual system that will be complicated and complex,
because we will have some doctors who have been
practising successfully with both Chinese and
mainstream remedies. There will be some overlapping,
and we will see a development where we will have two
sets of registrations and people will be registered with
the Chinese Medicine Registration Board as well as the
medical board. In some respects that is not such a bad
thing, but we have to be careful that there will not be
two sets of exams, two sets of medical costs, two sets of
programs, and confusion all the way through. The
duplication of registration is a concern, and I flag that at
this time.
The bill also covers the Health Records Act and
clarifies that it is not intended that commonwealth
bodies be regulated by state privacy laws. There is
already a great deal of confusion in the whole of the
health system over commonwealth versus state issues.
We see all sorts of problems over who is responsible
for what. Indeed this government has made an absolute
art of blaming the commonwealth government for
anything it possibly can. It cost shifts and tries to push
people around, and then it turns around and blames the
federal government for lack of funding when it is its
own mismanagement that has caused the problem in the
first place.
A great deal of grey areas are promoted by this
government on a regular basis. We do not need to look
much further than at the numbers of people with
acquired brain damage, people who have diseases such
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as Parkinson’s disease, muscular dystrophy or multiple
sclerosis. Many of these people are young. The state is
responsible for their care and support. But what are we
seeing? We find that the state is not caring for these
people, and there is nowhere for them to go. They are
being inappropriately housed in aged care facilities.
The cruelty of this is that people who are frail and
elderly who go to public hospitals cannot then come
back to the aged care facilities because young people
are taking their beds. The cruelty and irony of this is
that this government is calling these aged people bed
blockers, which is an unnecessary term when in fact if
the state government was to stop blaming the federal
government and accepted its responsibility and put
those inappropriately housed young people in their own
facilities, the elderly people currently in public hospitals
could be relocated. That is what I think we should be
doing.
Another aspect of this bill deals with the Health
Services Act and Health Purchasing Victoria. The
Honourable David Davis gave a comprehensive outline
of that during his contribution.
At this point I would like to refer to the final report of
the Review of Pathology Services Accreditation Act
1984, which was set up by the former Minister for
Health in another place, the Honourable John Thwaites,
and was chaired by Mr Don Nardella, the member for
Melton in another place. One of its recommendations
on page 59 states:
Office of the Health Services Commissioner continue to be
supported in the work currently undertaken in relation to the
conciliation of complaints concerning pathology services.
Should the Health Services Commissioner advise the Minister
for Health of concerns about the pattern, number or types of
complaints received about pathology services, then the
Minister for Health should either ask the Health Services
Commissioner to investigate these concerns and report
findings and recommendations or establish an advisory
committee to oversee the investigation of these concerns and
implement appropriate action.

One of the major concerns we have with the bill is
dealing with the abolition of the Pathology Services
Accreditation Act. Fortuitously the Health Services
Commissioner has today tabled her report in the
Parliament — Health Services Commissioner 2003 —
Annual Report. If members go to page 38 they will see
in appendix 4 the number of complaints made in
various segments, and it is interesting to see where
pathology complaints fit into this process. For example,
the highest number of complaints were in the
emergency departments of hospitals with
693 complaints, compared with general surgery which
was 284; infectious diseases interestingly was only 4;
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ophthalmology was 121; patient services in the vicinity
of 39; rheumatology 6; and pathology 19.
Given the scale and the numbers of complaints, I do not
think 19 is insubstantial. It is important to see that with
19 concerns there obviously is throughout the
community some concern about pathology services in
this state. Therefore, it is a great pity that this
government has seen fit to abolish the Pathology
Services Accreditation Board. It is a major concern that
this bill abolishes the Pathology Services Accreditation
Act.
In an article in the Herald Sun of 28 October, Minister
Thwaites was reported as telling Parliament when he
was Minister for Health:
It is important that our pathology services not only remain at
the cutting edge of quality control but that Victoria’s
regulation also remains at the cutting edge.
People of Victoria must have confidence in the pathology
system.

However, I do not think people in Victoria have
confidence in the pathology service. The secretary of
the Medical Scientists Association of Victoria,
Rosemary Kelly, in an article in the Herald Sun of
13 August is reported as saying:
… scrapping the board —

that is, the Pathology Services Accreditation Board —
would add to the risk of adverse events harming patients in
Victorian hospitals.
‘It would also mean you would no longer have qualified
scientists on duty at all times when tests are being performed,’
she said.
‘The risk to Victorians is there will be false negatives
perhaps, somebody tests negative when it’s positive. If they
come up with a negative, they don’t get treatment.’

And then we have some problems.
By abolishing the act this government is abolishing
scrutiny in many pathology areas. It is important to
understand the responsibility of the commonwealth
government and the state government. The
commonwealth government regulates the laboratories
that seek reimbursement from Medicare. Although on
the whole this takes care of most of the laboratories in
Victoria, there are in the vicinity of 30 laboratories that
will not be covered by these regulations.
Some of the areas that will not be regulated are tests
awaiting Medicare scheduling; research testing;
occupational health and safety testing; health
screening — for example, cholesterol; and some
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general testing. It is important and salutary to remember
the huge scare and scandal concerning the company
General Diagnostic Laboratories, or GDL. I remind
members that the problem was the screening of Pap
tests for over 30 000 women. The Pap tests came back
with negative results. It was highlighted not only by the
Pathology Services Accreditation Board but also the
Health Insurance Commission. They found that there
was a higher level of negative responses from GDL.
This rang warning bells, and luckily it did, because they
found that GDL had some serious and significant flaws
in its testing program.
We then began to see confusion and legal wrangling.
But in the legal wrangling and the confusion, the people
of Victoria lost a lot of faith in pathology reporting. Of
those 30 000 women who were concerned, there was
confusion, anxiety, and once again a lack of confidence
in the system. When we think about how these women
would have been affected when they were told they had
negative responses, we can imagine the ramifications
for them and their families of being told they were in
the category of perhaps being pre-cancerous. That
would be an extremely anxious time for them. To go
back and retest they would have to take time off work
and go to the expense of going through the process
again. Once again, had the pathology been properly
organised and properly regulated and scrutinised at the
outset, there would not have been this problem.
The scrutiny the Pathology Services Accreditation
Board has carried out on behalf of the state of Victoria
has already proven how good it is. To allow pathology
be pushed on to the commonwealth once again as a
responsibility solely of the commonwealth and to take
away from Victoria another level of scrutiny in an area
as important as our health is short-sighted. There will
be, in time to come I am sure, a great need for this. It is
a great problem for Victorians, and it does nothing for
the confidence we have in our testing and in our health
system that this government sees fit to get rid of an
important body that has achieved some excellent
results.
The ACTING PRESIDENT (Mr Smith) —
Order! The member’s time has expired.
Hon. KAYE DARVENIZA (Melbourne West) — I
am pleased to have an opportunity to make a
contribution and speak in support of the Health
Legislation (Further Amendment) Bill. I will speak
briefly, because most of the issues have been covered
by the previous government speaker as well as
opposition members outlining issues they have
concerns with.
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The main features of the bill are that it repeals the
Pathology Services Accreditation Act 1984; it amends
the offence and endorsement provisions of the Chinese
Medicine Registration Act 2000; it amends the Health
Records Act 2001 and makes clear that the act does not
apply to commonwealth government agencies; and it
amends the Health Services Act 1988 to exempt the
conduct of Health Purchasing Victoria and the public
hospitals, staff and board members from the application
of the commonwealth Trade Practices Act 1974.
First of all I want to deal with the issue of the repeal of
the Pathology Services Accreditation Act. Victoria is
the only state to have its own regulatory framework for
pathology services. Essentially this duplicates
commonwealth legislation that requires pathology
services to be accredited in order that they be eligible
for Medicare payments. A repeal of the act was
recommended by an expert panel — a number of
previous speakers have gone into the details of the
panel — which concluded that for the overwhelming
majority of pathology services that are subject to dual
accreditation requirements this additional layer of state
regulation provided no additional protection for public
health. The panel considered it was neither justifiable in
terms of risks to public health nor practicable in terms
of cost.
The review panel drew a number of conclusions,
including that the Victorian act is likely to have had
substantial negative impacts on the supply of screening
services, and this is likely to have had a negative impact
on public health; the risk to the public posed by such
services is unlikely to be sufficient to justify the need
for accreditation at the state level; and the cost of
accreditation deters small organisations, such as
community health centres, from offering services such
as cholesterol screening.
The panel found that there is no evidence that the
quality of Victoria’s pathology services is any higher
than those of other states that do not have equivalent
legislation — that is, this extra level of legislation does
not improve the quality of our pathology services. The
overwhelming majority of pathology services will
continue to be required to be accredited by the
commonwealth in order to receive Medicare payments.
We are going to see pathology services being
accredited by the commonwealth. It is also important to
note that the commonwealth recently strengthened its
regulatory regime to ensure it is well equipped to
address any problems that may be identified in Victoria
or anywhere else in the country that may affect the
quality of pathology services.
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The bill deals with a number of other amendments and
issues. I turn to the Chinese Medicine Registration Act.
Members who were here in 2000 would remember the
making of that legislation, which registered
practitioners and legally entitled them to use specific or
reserved titles depending under which division of the
act they were registered to practise. Mr Drum from the
National Party explained much of this, so I will not go
into a lot of detail. There are a number of divisions for
acupuncture, Chinese herbal medicine practitioners and
Chinese herbal dispensers.
The Chinese Medicine Registration Act also established
a number of offences for unregistered persons who use
these protected titles as well as for registered
practitioners who might be registered with some other
board to practise within the health system who uses the
title. The bill resolves ambiguity in these provisions. It
clarifies the endorsement and notation powers of other
health practitioner registration boards. The bill makes it
explicit that each registration board has the power to
require an applicant who is applying for endorsement or
notation to sit an examination and demonstrate that they
have the capacity to carry out those functions.
Here we have provisions that will safeguard people
who want to attend and be treated by practitioners who
are covered by the Chinese Medicine Registration Act.
We cannot have practitioners holding themselves out to
be qualified and competent in these areas of medicine
when in fact they are not.
The bill also amends the Health Records Act. This
matter has arisen due to questions raised about an
inadvertent application of the Health Records Act to
commonwealth agencies. The Health Records Act of
2001 regulates the handling of health information in
Victoria by state public sector organisations and private
sector organisations. The act was not intended in any
way to apply to commonwealth public sector agencies.
The bill amends the Health Records Act to put beyond
any doubt that the commonwealth agencies are not
caught up by this legislation.
As has already been dealt with by a number of other
speakers, other amendments in the bill go to the Health
Services Act. They deal with Health Purchasing
Victoria and the purchasing of goods and services in
public hospitals. The bill will exempt the conduct of
health officials, chief executive officers or purchasing
officers from the application of the Trade Practices Act,
but that has also been covered by a number of other
speakers.
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In conclusion, this is a good bill that deserves the
support of all members of the chamber, and I commend
it to the house.
Hon. W. A. LOVELL (North Eastern) — The main
purpose of the bill is to amend the various acts relating
to the registration of health practitioners and the Health
Records Act 2001 and the Health Services Act 1988
and to repeal the Pathology Services Accreditation Act
1984. I acknowledge that the Honourable David Davis
made a significant contribution to the debate, so I will
not go over all the issues he raised. I wish to make a
brief contribution addressing the repeal of the
Pathology Services Accreditation Act 1984, which will
result in the abolition of the Pathology Services
Accreditation Board.
The PSAB administers the Victorian Pathology
Services Accreditation Act, which requires pathology
laboratories in Victoria to adhere to certain
requirements in relation to the qualifications of the
person in charge of the staff performing the tests;
equipment maintenance; facilities provided; validation
of results; quality control and quality assurance; and the
range of testing and methods of reporting results.
The history of this legislation is that in October 2000
the then health minister, John Thwaites, requested the
member for Melton, Don Nardella, to chair a panel to
review the Pathology Services Accreditation Act 1984.
The panel produced a discussion paper in 2001, and a
final report was provided to the minister in early 2002.
The current health minister, Bronwyn Pike, has now
introduced this legislation for the abolition of the
PSAB, and the government argues that the PSAB
duplicates commonwealth regulation.
Victoria is the only state to have its own pathology
regulatory body. The commonwealth regulates
laboratories that seek Medicare reimbursement, but the
commonwealth does not regulate providers who do not
bill Medicare directly or indirectly. These include
providers of new tests yet to be scheduled by Medicare,
testing undertaken for research purposes, occupational
health and safety testing, some genetic testing services,
and health screening services like cholesterol and
heavy-metal testing.
There is a strong case for maintaining the PSAB. As
Mrs Coote said, the significance of the PSAB was
demonstrated as recently as 2002, when General
Diagnostic Laboratories had its accreditation limited by
the PSAB after 30 000 women who underwent Pap
tests were urged to be retested at another laboratory.
The rescreening followed a number of checks by the
official testing authority, which found some of GDL’s

HEALTH LEGISLATION (FURTHER AMENDMENT) BILL
1898

COUNCIL

procedures to be unsatisfactory. The National
Association of Testing Authorities had been highly
critical of GDL’s laboratory procedures and found an
abnormally high number of negative results, some of
which were in fact positive. As a result the Health
Insurance Commission sought to withdraw its Medicare
accreditation for Pap tests.
This action became embroiled in legal manoeuvring
and confusion, and the company sought an order
suppressing all public comment. At the same time the
PSAB was conducting a separate inquiry into GDL.
The board determined that GDL’s Pap testing had not
met the standards and requirements under the
Pathology Services Accreditation Act, and the PSAB
was able to successfully impose a limitation on GDL by
excluding Pap testing from the list of tests it was
licensed to perform.
Having a regular Pap test has saved the lives of many
Victorian women, and a report undertaken in 1999 by
the Victorian Cancer Registry on behalf of Papscreen
Victoria reported that between 1982 and 1997 regular
Pap testing had reduced the death rate from cervical
cancer by 47 per cent. I can assure the male members of
this chamber that a Pap test is not something that we
females place high on our list of fun things to do, but
we place it high on the list of things we do for our
health. Given that it may be critical to our health,
females want to be certain that the test will be carried
out by qualified professionals and that the result of the
test will be accurate. In a media release the Medical
Scientists Association of Victoria said:
The Medical Scientists Association of Victoria secretary,
Dr Rosemary Kelly, today urged the Minister for Health, the
Honourable Bronwyn Pike, not to add to the existing risk of
adverse incidents in Victorian hospitals by abolishing the
Pathology Services Accreditation Board.

It goes on to say:
Dr Kelly said that MSAV members working in public and
private pathology laboratories are outraged by the
government’s intention to repeal the legislation and abolish
the PSAB.
‘This will allow unqualified staff to perform tests and
interpret and issue results’, she said. ‘We require qualified
professionals — doctors and nurses — to administer blood
transfusions, but the minister seems quite happy to have a
situation where unqualified persons can cross-match blood
and issue blood products, work currently done by
degree-qualified medical scientists’.
Among other adverse consequences, the repeal of the
legislation will allow new private laboratories performing
tests that are not rebateable under Medicare to open without
any regulation of their equipment, staff, facilities or quality
control.
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As Dr Kelly notes, ‘If the legislation is abolished the
Victorian government will have no capacity to deal with
future incidents involving questionable practices in pathology,
such as occurred with GDL and Pap smears in 2002. Patients
will be put at serious risk. The PSAB is a great safeguard for
the people of Victoria’.

Women who had to undergo a second Pap test in 2002
would agree with Dr Kelly that we want qualified
professionals performing the tests, want to be assured
that they are accurate and want to be assured that there
is a mechanism in place for the regulating of any
laboratory that is not carrying out the tests
appropriately.
Other organisations opposed to the abolition of the
PSAB include the Australian Association of Clinical
Biochemists; Network Pathology; the Austin and
Repatriation Medical Centre; the Victorian Healthcare
Association; the Medical Scientists Association of
Victoria; and the Peter MacCallum Cancer Centre.
On Tuesday, 18 November, the Honourable David
Davis and I attended a rally on the steps of Parliament
House. A report of the rally appears on the Victorian
Trades Hall Council’s web site. I quote from the Trades
Hall report of that rally which appeared on its web site:
Hundreds rally against pathology deregulation
Risk to public safety
Almost 200 Victorian medical scientists sent a clear message
to the Health Minister Bronwyn Pike today that the abolition
of the Pathology Services Accreditation Board (PSAB) is no
laughing matter.

I note that members on the other side of the chamber
have been having a chat and quite a laugh during most
of my contribution and seem totally disinterested
The ACTING PRESIDENT (Mr Smith) —
Order! Through the chair.
Hon. W. A. LOVELL — It continues:
The Victorian Trades Hall Council (VTHC) secretary, Leigh
Hubbard, told the rally that unions are opposed to
privatisation and deregulation, particularly in the area of
community health.
‘We do not accept the government’s decision to abolish
this board because it poses a danger to public safety. The
regulation of pathology services helps ensure accurate
pathology testing which can be a matter of life and death
for some people.’
Health professional and Victorian Greens activist, Pamela
Curr, called on the Bracks government to immediately
withdraw the legislation that will abolish the PSAB.
‘Only last year 34 000 women had to be re-screened
because of dodgy pathology tests. We need to know that
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we can trust the people conducting these tests. If
pathology services in Victoria are deregulated there is no
guarantee that tests will be reliable.’
Professor Alan Turner, Australian Medical Scientists (Vic)
chairperson, said the government’s decision to remove
regulation of pathology services was ‘unbelievable’.
‘The minister will argue that commonwealth regulations
will apply to our pathology services but these
regulations are flawed and lack the strength of the
current Act.’
…
Medical Scientists Association secretary, Dr Rosemary Kelly,
thanked the broader union movement for supporting the rally
and congratulated members on turning out in a show of
strength.
‘I think the message will be getting through to Minister
Pike today that she needs to back off on the repeal of the
Pathology Act.’
Ms Kelly said the bill had serious implications for the
community at large, not just the union members attending the
rally.
…
The rally unanimously endorsed a motion condemning the
Bracks government’s intention to abolish the PSAB.

The rally concluded with a catchy little chant that I
would like to share with members of this house:
Bronwyn Pike on your bike

That was far more imaginative than the usual tired old
rally chants I have heard. On 16 May 2002 on page
1639 of Hansard in the second-reading speech for the
Pathology Services (Amendment) Bill the then Minister
for Health, John Thwaites, says in reference to Pap
testing for cervical cancer:
The people of Victoria must have confidence in the pathology
system which underpins the program.

He goes on to say:
It is important that our pathology services not only remain at
the cutting edge of quality control but that Victoria’s
regulation also remains at the cutting edge.

Obviously the previous minister had a far better
understanding of the importance of pathology testing
than the current minister. So in the words of Trades
Hall — on your bike Bronwyn Pike!
Motion agreed to.
Read second time.
Committed.

Committee
Clause 1

1899

The CHAIR — Order! I ask Mr David Davis to
move his amendment 1, which is also a test for
amendments 2 and 3.
Hon. D. McL. DAVIS (East Yarra) — It is my
intention in talking to the purposes clause of this bill to
move an amendment. I move:
Clause 1, page 2, lines 1 and 2, omit “and to repeal the
Pathology Services Accreditation Act 1984”.

In doing so I want to add to what I said in the
second-reading debate and indicate that the opposition
is opposed to this aspect of the bill. The opposition
strongly believes the Pathology Services Accreditation
Board, which was set up under the accreditation act
performs a valuable service. We believe community
safety is most strongly secured by maintaining that
board. We are not persuaded by the government’s
argument about duplication, nor the arguments of cost.
We believe very clearly that the issues of community
safety are the ones that ought to be foremost.
As I said in the second-reading debate, I am very
concerned that some services will be entirely
unregulated, and I am not persuaded by the
government’s comments and the notes in the review of
the accreditation act undertaken by the Honourable Don
Nardella that there will be sufficient other sources of
regulation, including the Health Services Commissioner
and all the other mechanisms that are listed. None of
them sufficiently or properly replaces a clear
arrangement where a regulatory board has the power to
approve or disapprove providers and to act on
standards. I do not think the government has
sufficiently thought this issue through.
I note the arguments made by the Honourable Wendy
Lovell during her presentation about the qualifications
of medical scientists and support those statements and
support many of the arguments by the medical
scientists put to us about those issues. There will be no
ability of a regulatory authority to insist that certain
tests are undertaken by people who have proper
qualifications.
In terms of the duplication, as I said during the
second-reading debate, the effective work of
registration in examination, inspections and so forth is
undertaken by the National Association of Testing
Authorities, and that body reports to both the federal
accrediting authorities and also the Pathology Services
Accreditation Board. In that sense there is no
duplication — a minute amount to do with the stamping
of the registration — but it enables the Victorian
community to retain the ability to clearly and strongly
act where necessary to ensure the highest standards.
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Also as I said during the second-reading debate, it is
important to place on record Victoria’s leadership in
biomedical science and the fact that this would send the
wrong signal about the quality of the testing that relates
to research. The opposite signal should be sent. The
issue of the signals sent by this Parliament is a
significant aspect of what legislation can do or, in this
case where we are repealing something, can pick. I feel
very strongly that we need to send to the community
the strongest signal that Parliament, and I would have
hoped the government, is very serious about ensuring
that there is proper regulation of pathology services.
Victorians deserve the highest level of confidence in
pathology services, and they deserve to have that
reinforced by this Parliament, not reduced.
Again, as I said during the second-reading debate, the
instructive example of General Diagnostic Laboratories
is very near to hand, and I do not understand why the
government cannot see what I think to many in the
community is bleedingly obvious — that is, repealing
this piece of legislation will lead not only to a reduction
in quality but also to a reduction in the security and
certainty with which Victorians can undergo pathology
tests.
For that reason I am moving on behalf of the opposition
this amendment, which will test amendment 2 to omit
clause 14 of the bill, and also amendment 3 to
consequently amend the long title of the Health
Legislation (Further Amendment) Bill.
I wonder if the minister in speaking to this could give
me some very clear assurances or indications as to what
evidence the government has, aside from the review
that we have all seen, that he can be absolutely certain,
absolutely secure, that the government’s plans to repeal
the Pathology Services Accreditation Act will not result
in any reduction in standards.
Mr GAVIN JENNINGS (Minister for Aged
Care) — I will start my contribution to the committee
by indicating that there is some level of agreement
between the opposition and the government in
recognising the important role the scientific endeavours
of the bioscientist play in the Victorian community, the
Victorian economy and in the provision of health
services. Let me also say that the government
wholeheartedly agrees that the standards and the
regulatory regime that apply to those endeavours must
be of the highest order. It is the government’s view that
the effect of the amendments we are making in the
legislation before the committee today will have no
adverse effect upon those national standards being
applied rigorously, fulsomely and appropriately into the
future.
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Through that contribution I get to the difference
between the opposition and the government and suggest
to the committee that the government will not agree to
the amendment moved by Mr David Davis because we
do not believe that the duplication of regulatory regime
that would be continued through the ongoing existence
of the Victorian pathology board would play a net
positive role in applying those standards.
The government says that, because it has relied on a
degree of analysis and research. Clearly a very lengthy
process was embarked upon under the stewardship of
the member for Melton in the other place and
stakeholders in pathology — in fact, it was designed
not to have stakeholders but to have expertise from
within the medical science industry and knowledge of
legislative and appropriate regulatory regimes that
provided the Victorian community and the Victorian
government with a well considered analysis of where
we should go in terms of regulation into the future.
It is very important that the Parliament and the people
of Victoria understand that prevailing national
standards are established through a
commonwealth-auspiced body, and that we rely upon
those standards being established and maintained at a
national level. The evidentiary and inspectorial
activities that support those standards are undertaken by
a national body — the National Association of Testing
Authorities. The Victorian Pathology Services
Accreditation Board and the Australian Health
Insurance Commission rely upon the inspectorial
capabilities and capacities of the National Association
of Testing Authorities. The standards that are
maintained are maintained on the basis of a federal
level of agreement between the states and the
commonwealth about the way in which the standards
will be met into the future, and no other state
jurisdiction has a duplication of regulatory regime such
as the VPSAB.
One of the key factors, apart from the confidence that
the Victorian government has in accepting that advice
and complying with what is a clear expectation that we
remove the duplication of effort, is that Victorian
consumers of pathology services have demonstrated
through their own actions that there is a high degree of
confidence in the Victorian Health Services
Commissioner compared to the Victorian pathology
board. In the last few years the panel that reviewed this
matter found that the board received 22 complaints of
concerns from the Victorian community about
pathology services in Victoria whereas the Health
Services Commissioner received 10 times that number
of complaints to be considered and issues to be
examined through the auspices of the commissioner.
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We think that is a clear demonstration from the
consumers of pathology services in Victoria that they
are placing their faith in a nationally accredited scheme
through the national standards that apply through the
industry and that their preferred course of pursuing
complaints or issues within the sector has been through
the Health Services Commissioner.
So there is a cumulative effect of a national regulatory
environment. The fact that the Victorian government
has accepted advice that the highest standards can be
maintained and that consumers themselves are saying
that they are seeking an alternative course provide the
government with a degree of confidence that its
recommend path through this legislation is appropriate.
Beyond this the panel identified a number of small
areas of pathology services which may not be captured
appropriately by the commonwealth regime, and the
Victorian government has been in conversations with
the commonwealth about that.
I understand it is the intention of my colleague the
Minister for Health to pursue within the next 24-hour
period a discussion to try to ensure that those pathology
services do not fall through the gaps of any regulatory
regime. We will be pursuing that at the health ministers
conference as early as tomorrow to discuss ways in
which we can guarantee to the people of Victoria that
this matter will be on the radar for the Victorian
government and be pursued.
Hon. D. McL. Davis — I didn’t see that on the
agenda!
Mr GAVIN JENNINGS — Through interjection
Mr Davis has said that it is not on the formal agenda of
the health ministers conference. I am glad he is alive to
what is on the agenda, because there are important
issues for the state of Victoria on it. There are
opportunities available to various ministers throughout
the commonwealth to raise matters and pursue them
formally and informally and to make sure that they are
appropriately dealt with over time.
As a cumulative effect of those arguments, the
government will not be agreeing to the amendment put
by Mr Davis.
Hon. D. McL. DAVIS (East Yarra) — My concerns
have been heightened by what I have heard from the
Minister for Aged Care. In effect the minister has
indicated that if the government uses its numbers in the
house today the Minister for Health is intending to
pursue a different regulatory regime for those services
that would not be regulated when the act is repealed.
What that indicates to me is, on the first level, a
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recognition by the minister that the course being
followed here is going to leave some openings, some
cracks in the system and some serious risks for the
community. Opposition members would be very
prepared to entertain a discussion about whether this
could be more appropriately handled at the federal level
or through some other mechanism. There may be many
other mechanisms that could be used. We would be
very happy to have that discussion.
But in effect what the minister has told the house today
is that this house will repeal the act if the government is
successful in the group of divisions that will come
shortly. Then tomorrow at the health ministers
conference the Minister for Health will, through some
formal, informal or unknown mechanism try to
convince the federal authorities and perhaps the federal
minister to regulate this area. That seems to me to have
put the cart before the horse.
It seems to me that if you were to undertake some
federal regulatory step you would do that in tandem,
not after the repeal here. That admission on one level is
welcome. We have heard a significant movement from
the Minister for Health — that is, the admission that
there may need to be some federal regulation to close
the gaps in the system. I am not opposed to a model of
federal regulation, but I am opposed to Victoria
deregulating this area without any certain way forward
at the federal level or some other mechanism.
I have to register to the house my greatest concern at
what I have just heard — that is, that the Minister for
Health is now in effect conceding that there should be
some regulation in this area but is not prepared to pause
sufficiently to allow a mechanism or a regime to be
developed that would adequately protect Victorians in
this area. I seek from the Minister for Aged Care some
explanation as to how secure this mechanism will be in
tomorrow’s discussion with the federal authorities.
What assurance do Victorians have that any future
mechanism will be developed?
Mr GAVIN JENNINGS (Minister for Aged
Care) — A degree of comfort to Mr Davis and the rest
of the committee is that 19 services were identified, all
of which are accredited by the National Association of
Testing Authorities, and it would be the expectation of
the Victorian government that that would be
maintained. In a sense the concerns Mr Davis may
have — that is, that there would be no form of
accreditation or regulation — are not well founded on
the basis of the existing status. Indeed the government
would intend at all times to ensure that ongoing
accreditation.
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However, as I acknowledged, some small pathology
services that are not covered by and do not attract
Medicare payments are the areas where potentially
there could be some relaxation of NATA
accreditation — for instance, for 10 bodies that
currently undertake cholesterol screening. That would
be the nature of some services that may fall within the
category which I have identified and which Mr Davis
and I have been talking about, through the Chair.

and market forces would be a prevailing argument that
may appeal to the Liberal Party, but on this occasion
Mr Davis may be sceptical about whether the
combination of regulation and market forces will
prevail. The government believes the appropriate
national accreditation regulatory regime combined with
market forces and standing within the sector will
provide adequate protection to ensure that all those
services will be appropriately regulated.

But those types of services, as Mr Davis and other
members of the committee would understand, are very
low risk in relation both to screening procedures and
the advice that may be obtained through either a
positive or negative assessment of their cholesterol
readings. In fact the most likely result of a positive
screening or a heightened cholesterol reading would be
the appropriate referral to a medical practitioner, which
would be more likely play a positive role in making
sure that appropriate tests and treatment were
undertaken.

Amendment negatived; clause agreed to; clauses 2 to 15
agreed to.

So in terms of health risk, it is very low within those
categories of services. As I have already indicated to
the committee, at the present point in time all the
services that fall within this category are accredited by
NATA, which would be the prevailing accreditation
body across the nation.
Hon. D. McL. DAVIS (East Yarra) — I accept that
many of those 19 bodies may be NATA-accredited
now, but I must say that I do not accept that there are
only 19 bodies that will be let slip through the cracks. It
is a fact that if this legislation is repealed — that is, the
Pathology Services Accreditation Act — those
19 bodies will not be required by law to maintain their
NATA accreditation, therefore some may not choose to
maintain that status with NATA.
Mr GAVIN JENNINGS (Minister for Aged
Care) — In terms of the discretion that bodies may
actually act on, by and large the discretion will be
determined by the outcome of a number of things. In
most instances it will be a body’s standing in relation to
Medicare payments, and it will not be possible to be
maintained without that viability.
A number of the bodies in question undertake
assessments — such as risk assessments in the
workplace, for example. In terms of their professional
standing and their likelihood of being able to generate
ongoing income, the recognition those bodies have
within the sector would be diminished if they could not
demonstrate that they are appropriately accredited and
comply with national standards. Under normal
circumstances the combination of a regulatory regime

Reported to house without amendment.
Report adopted.

Third reading
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the bill be now read a third time.

In so doing, I thank all the members for their
contributions to the speedy passage of this legislation.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.
Sitting suspended 12.58 p.m. until 2.02 p.m.

QUESTIONS WITHOUT NOTICE
Human Services: output performance
reporting
Hon. R. H. BOWDEN (South Eastern) — My
question without notice is directed to the Minister for
Finance, Mr John Lenders.
Honourable members interjecting.
The PRESIDENT — Order! It is very difficult for
the Chair and Hansard, and I am sure the minister, to
hear the honourable member’s question. We need to
reduce the noise level in the chamber.
Hon. R. H. BOWDEN — Under the Financial
Management Act the minister is responsible for the
integrity of the annual reporting cycle. I draw his
attention to pages 83 to 86 of the latest annual report of
the Department of Human Services, which provides
output performance information for the disability
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services output group. In this information, on no less
than 16 separate occasions the department has provided
an estimated outcome rather than the actual result. Did
the department seek the minister’s approval to provide
estimates rather than actuals, and does he condone that
attitude towards the Parliament?

member’s secondary question as to what assurance
there is that these things are ultimately picked up, the
assurance is that once a year a report is presented to
Parliament with responses to the Auditor-General. That
is done in order to pick up the ones that may not have
been reported and to give Parliament an assurance.

Mr LENDERS (Minister for Finance) — Well, all I
can say is the leadership challenge is on! Mr Strong yet
again does not get a question on finance, and we are
shoring up the numbers by giving Mr Bowden the
question. It is good to see that it is on. We know
Mr Bowden’s role in the last leadership change and his
view of the Kennett team when he beat him in a
pre-election race. So it is clearly on!

It all comes down to this: the government has set up a
whole series of levels of probity mostly devolved to
individual departments, with accountability to
individual departments, but the assurance for the
Parliament is that there is one sweep at the end of every
year and a report to the Parliament of what has
happened with regard to recommendations from the
Auditor-General.

His question to me regarding the Financial
Management Act and the Department of Human
Services is one I have received in various guises from a
number of members opposite. The specific issue of
reporting and to whom a department or agency reports
has been addressed — that is, specifically the Minister
for Health.

Supplementary question

The additional issue he raises with me is a general
policy issue, and that is the issue I will address here.
The specifics are for the Minister for Health.
The general position that governments have taken over
a period of time is that responsibilities are delegated to
individual ministers and individual departments, as is
appropriate under the Westminster system of
government, for where accountabilities should lie. The
issue of how in a policy sense the government has an
assurance that the policy continues is a separate issue,
but one that is pertinent to my role as Minister for
Finance rather than for the individual responsibilities.
I have previously spoken in this house about the
government’s attention to improving the Audit Act and
the role of the Auditor-General in a range of areas. As a
government we do a final assurance that the
requirements of the Financial Management Act are
being met. Once a year, as an initiative of this
government and not the one before it, the Minister for
Finance actually reports to Parliament on the outcome
of all the Auditor-General’s reports that have not been
picked up or on recommendations that are outstanding.
Once a year that report is made. So the assurance to the
Parliament that the policy requirements have been met
is done by that report.
The first position of government is that it is up to
individual ministers and department heads and agencies
to exercise their responsibilities. That is directly a
question for the Minister for Health. But on the

Hon. R. H. BOWDEN (South Eastern) — Will the
minister require the actual information to be provided to
the Parliament before the end of the sitting?
Mr LENDERS (Minister for Finance) — In
response to Mr Bowden’s introductory question I
advised him the immediate responsibility in this area is
correctly, as it always has been in government,
devolved to the relevant minister and department. My
role comes in with that annual sweep to make sure all
the recommendations have been picked up. The answer
to his question is no.

Public liability: not-for-profit sector
Hon. R. G. MITCHELL (Central Highlands) —
Will the Minister for Finance indicate the results of the
action the Bracks government has taken to ensure that
there is a greater availability of public liability for
community groups, sporting groups and other
not-for-profit groups in Victoria?
Mr LENDERS (Minister for Finance) — I thank
Mr Mitchell for his question and his ongoing interest in
matters of availability of insurance, particularly in his
electorate where there have been some notable issues. I
also take the opportunity to thank him for his assistance
to me in going around to some of the far-flung parts of
his electorate to talk to people affected by insurance.
The member’s specific question was: what are the
consequences of the action of the Bracks government in
dealing with some of the issues of insurance? I have
previously reported to the house that there have been
four pieces of legislation that the government has now
put in place dealing with insurance and stabilising the
insurance market. The objective has been to make
insurance more available and more affordable.
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Periodically I have been asked questions in this place
about the community’s expectations and it is asking,
‘The government has reformed the laws, where is the
evidence on the issues of availability and
affordability?’. They are legitimate questions in a
community when always there is a balance between
changes in the law which affect people’s rights and
entitlements and the availability of insurance.
I am very pleased to advise Mr Mitchell and the house
that the Community Care Underwriting Agency, a joint
venture between insurance companies QBE, Allianz
Australia and Insurance Australia Ltd, is entering the
Victorian market following the passage last night of the
fourth piece of the government’s insurance legislation.
CCUA is a group that will provide insurance in Victoria
to various groups, whether sporting groups, community
associations or a whole range of not-for-profit
organisations that have been struggling to get insurance.
What is better still is that this adds to the
Suncorp-Metway products that came into the market
about a month ago and to the Municipal Association of
Victoria product that was reaffirmed for a further year
with no price increase in June, so the not-for-profit
sector has three choices in where it can go for its
insurance in Victoria. A year ago the government had
to intervene to try and assist the MAV to get a product
in place.
The reason CCUA is in place is because the
government has made changes, and now we have
availability, which is less of an issue than it was. This
will not cover everybody, but it extends the scope so
that rather than small organisations having a cap of
$500 000 as they have on current schemes, small
organisations can now have a $2 million cap. There is
greater choice for them, and clearly with three
organisations now in the market in addition to the other
bits and pieces that are around, the competitive edge
starts coming into place. I am confident that with more
organisations in the market there are more choices, so
we hope that prices start to stabilise and when
competition comes in, that they will hopefully go down.
The significance of this is that various organisations —
whether they be the sporting groups, the not-for-profit
groups or the iconic organisations that have struggled in
Victoria: whether it is the Thorpdale Potato Festival in
Mr Hall and Mr Philip Davis’s electorate, whether it is
the Lismore Progress Association in Mr Vogels and
Mr Koch’s electorate or the Metropolitan Rabbit
Fanciers Association, which is in the electorate of my
colleague the Minister for Sport and Recreation and
you, President — previously could not get insurance,
but they now have three choices. It is good for these
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organisations, and I thank the house and the community
for their support in making some of these difficult
decisions.

Consumer Affairs Victoria: annual report
Hon. W. A. LOVELL (North Eastern) — I direct
my question without notice to the Minister for Finance.
I refer to section 46 of the Financial Management Act,
which requires that the relevant minister of a
department must cause the annual report to be tabled in
Parliament before the end of October. What action will
the minister take against the Minister for Consumer
Affairs, given that the annual report of Consumer
Affairs Victoria was only tabled yesterday — that is,
26 days late?
Mr LENDERS (Minister for Finance) — Again, I
must note that Mr Strong clearly must be in Louise’s
camp because twice in a row he has missed out on
finance questions. Mr David Davis took them
yesterday, Mr Bowden today and now it is Ms Lovell.
We on this side will know the numbers by the end of
the day. Mr Strong is clearly in Louise’s camp, seeking
a promotion.
My response to Ms Lovell is that the facts of her case
are different, but the answer is identical to the answer I
gave to Mr Bowden.
Supplementary question
Hon. W. A. LOVELL (North Eastern) — Did the
Minister for Finance ask the Minister for Consumer
Affairs why the report was tabled late, and what reason
was given?
Mr LENDERS (Minister for Finance) — I think I
have answered the question.

Aboriginals: leadership conference
Hon. H. E. BUCKINGHAM (Koonung) — Will
the Minister for Aboriginal Affairs inform the house
about the Koori Network of the Future, Conference 21:
Positioning our future, and how it will strengthen the
capacity of indigenous communities?
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs) — I thank the member for her question and the
opportunity to outline to the house a very important
conference I attended on Tuesday of this week. The
conference has been meeting in Melbourne under the
auspices of the Koori Network of the Future. It is a
group of 200 individuals and community organisations
from around Victoria which work assiduously to
improve the leadership capacity and social capital of
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Aboriginal communities across the state, and to build
bridges with employers, the government and with all
different sections of the community to enhance social
and economic development for Aboriginal
communities in the state.
Very importantly, in the context of Conference 21 it
brings together hundreds of young Aboriginal people
from around Victoria, to get them to share issues of
development in leadership potential, to understand
issues of governance, to understand issues of leadership
within a cultural context and to understand issues of
social and economic development and to give them the
opportunity to share innovation and ideas in one
another’s company in a supportive environment.
Honourable members interjecting.
Mr GAVIN JENNINGS — It is very disappointing
for all those members of the Koori Network of the
Future that not one member of the Liberal Party in this
chamber is the slightest bit interested.
Hon. R. Dalla-Riva — I’m listening.
Mr GAVIN JENNINGS — Mr Dalla-Riva is the
single exception to the rule. Thank you for identifying
yourself, Mr Dalla-Riva, as the one member of the
Liberal Party who is interested in this issue. It is
disappointing that with this great sharing of knowledge,
information and inspiration that has been brought
together this week, there has not been a level of
support. I trust that the rest of the chamber, the
Parliament of Victoria and the people of Victoria
recognise the important role leadership in Aboriginal
communities will play in the future.
Some great talent was brought together from
Aboriginal communities around Victoria not only to try
and enhance the capacities of those individual young
people to try to teach them ways of running community
organisations but also to identify business opportunities
in the future — the way they can organise their
communities to have a more effective impact on
governments and upon their local community more
broadly.
That is a great challenge. There are some lessons that
they will be taught by some great Aboriginal leaders in
this community, such as Paul Briggs from Shepparton
who has played a very important role in his community
in relation to the Council of Australian Governments;
Daphne Yarram, an Aboriginal and Torres Strait
Islander Commission commissioner; Troy Austin, an
ATSIC commissioner, and Tim Chatfield from ATSIC,
who were in attendance. It brought together great
indigenous leaders from around the globe. International
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guests such as Moana Jackson from the Maori
Sovereignty Movement and the Assistant Grand Chief
Lloyd Phillips from Canada spoke on the development
of the Canadian government-Mohawk agreement.
Important lessons were learnt about indigenous affairs
around the globe and about empowerment within the
indigenous communities. I am confident there will be
great capacities and enhancement of community
strengthening within the Aboriginal community. In
particular, young leaders of the future will come out
through important conferences such as this one. I
appreciate any support from members of this chamber
and the enthusiasm of this Parliament to support that
endeavour within the Aboriginal community.

Wind farms: capacity
Hon. P. R. HALL (Gippsland) — My question
without notice is directed to the Minister for Energy
Industries. In question time on Tuesday the minister
confirmed that it is the government’s target, and I use
the minister’s words:
… to facilitate 1000 megawatts of wind energy in the state by
2006.

Could the minister clarify whether the 1000 megawatts
target is 1000 megawatts of actual output or
1000 megawatts of potential capacity?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the honourable member for his
question, because it is interesting. There is a lot of
misconception around about wind and its contribution
to electricity generation in this state. I am happy to
indicate to the house both the nature of these wind
turbines and also give information to the member on
their output. The government’s target is
1000 megawatts of capacity by 2006, which of course
does not mean, as the honourable member would
understand, that it is 1000 megawatts of continuous
output from wind farms, because wind farms vary in
their output depending on the wind velocity and a range
of other factors as well. On the basis of the best
information we are able to garner, the average output
over a year for 1000 megawatts of installed capacity
would probably be somewhere around 350 megawatts.
When I have said before to the house that the
government sees wind as part of a solution and it does
not see it as offering the entire solution, it is important
to put what we are talking about in context, because on
the day when we have used the most capacity that we
have ever required I think we used something like
8200 megawatts of electricity. If members compare that
to the 350 average and the 1000 maximum that wind
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can put out, they will see that wind will only be a part
of the solution to our energy issues.
I might also take the opportunity to tell the house that in
relation to wind there is increasing community support
around the state for these installations, particularly
those located inland, such as the Challicum Hills
location.
Hon. D. McL. Davis — That is away from the Great
Ocean Road, Theo; you are not so keen on that
anymore.
Hon. T. C. THEOPHANOUS — In response to the
honourable member, some have been put near the
coast, and the one at Portland is an example of that. It
has gone through an extensive process and has wide
community support. I do not know whether the
honourable member supports it. I am not sure of the
opposition’s position on Portland, but it certainly has
wide support in the area.
I might add that with the new type of wind installation,
contrary to what a lot of people think, these towers turn
at a very slow rate; they do not turn at a fast rate like the
original wind installations did. They revolve at a
constant speed of 18 revolutions a minute, or
thereabouts. As members can see, at 18 revolutions a
minute they pose very little danger to things like birds.
Something seen revolving slowly in the distance also
enhances its visual appearance. This is part of the
solution, but it is not the whole of the solution for our
energy requirements.
Supplementary question
Hon. P. R. HALL (Gippsland) — I thank the
minister for his clarification that the 1000-megawatt
target is 1000 megawatts of potential capacity. Given
also that the average capacity of every single wind
turbine is about 1.5 megawatts, and that the minister
has just confirmed that the actual capacity is about
30 per cent because of variable wind speeds — they
only generate 30 per cent capacity — is it not true that
to reach that 1000 megawatts of potential capacity,
which is the government’s target, it will require in the
order of 666 wind turbines to be erected in Victoria?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — Again I thank the member. The
member’s calculations are not correct, because most of
the new generation wind turbines are 2 megawatts.
Some turbines that have been installed are at 1.5 and
even at 1.2. The vast majority of planned installations to
come are either 2 or in some cases marginally greater
than 2. So the rule of thumb for 1000 megawatts at an
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average of 2 megawatts each would be about 500, and
that is the government’s expectation.

Information and communications technology:
applications development
Hon. KAYE DARVENIZA (Melbourne West) — I
refer my question to the Minister for Information and
Communication Technology. Software development
and interactive applications are one of the priority
clusters in the Bracks government’s information and
communications technology industry plan. Can the
minister inform the house what the government is doing
to help grow this part of the industry?
Hon. M. R. THOMSON (Minister for Information
and Communication Technology) — I thank the
honourable member for her question. Yes, software
development and interactive applications is one of the
four priority clusters that the government has identified
in its 10-year industry plan. It is an area in which the
government believes the Victorian information and
communications technology (ICT) industry can be a
world leader, which is why it is giving it such a level of
support. It is really because of the highly skilled nature
of the people who work in this sector and also because
of the graduates who are coming out of our universities,
all of whom are respected around the world for their
capabilities in this field.
It is important, though, that Victorian software
developers have the most up-to-date skills on the
world’s leading software platforms. To assist the
industry in meeting this goal, the Bracks government
has funded the creation of networks on three of the
world’s leading platforms: J2EE, DOT.NET and Open
Source. These networks help to create a critical mass of
activity and provide opportunities for Victorian
companies to share information and the benefits of
networking that come from these resources.
This type of collaboration is essential for Victorian
companies wanting to export their products and
services and to win a larger share of the global
market — and they are proving to be an overwhelming
success. Enterprise Java Victoria, which received
funding of $80 000 some 12 months ago, is now fully
self-sufficient as an industry network.
The DOT.NET cluster, which I launched in June of this
year, and made that announcement in the house as well,
has received the official endorsement of Microsoft’s
head office in Seattle. The establishment of this cluster
was a world first. Microsoft has also made a
commitment to match the government’s seed funding
of $80 000.
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The newest cluster, which I launched last week, is Open
Source Victoria. It has been received enthusiastically by
the sector, including major international exponents of
Open Source, both IBM and Sun. These networks are
an excellent opportunity for our software developers to
generate increased export revenue and attract greater
ICT investment into Victoria — and we are already
seeing the results. Since December 2001 growth in
Victorian software development and interactive
applications has risen by about 80 per cent, and it is
expected to rise by another 50 per cent in the next
12 months.
The Bracks government is working with the ICT
industry to deliver growth to Victoria and jobs for our
IT graduates.

Local government: impact statements
Hon. D. KOCH (Western) — I direct my question
without notice to the Minister for Housing. I refer to a
recommendation by the federal local government
inquiry that local government impact statements be
instituted requiring state governments to provide impact
statements to local government on the expected costs of
implementing new state legislation. My question is:
does the Bracks government support the introduction of
these impact statements?
Ms BROAD (Minister for Housing) — I welcome
this opportunity to address the question of the federal
Parliament inquiry report tabled recently in the federal
Parliament. I note that the federal minister for local
government is going to take some months to consider
before responding to the many recommendations made
in that inquiry’s report. In particular I expect he will
pay close attention to the recommendation that
responsibility for financial relations between the federal
government and local government be removed from
him and given to the federal Treasurer.
There are many interesting recommendations contained
in that report. It is also interesting to note the terms of
reference for the inquiry. Noticeably excluded from the
report’s recommendations is detailed consideration of a
whole range of matters in terms of the impact of the
commonwealth government’s actions on local
government, and very transparently and narrowly the
reference directs the inquiry to examine impacts in
relation to state governments and local government.
There are a whole range of issues as far as the state
government is concerned on the impacts of
commonwealth government actions. There is a very
noticeable campaign at the moment around the Roads
to Recovery funding program by the commonwealth
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and whether or not the commonwealth is going to
continue that. If it does not it will have a devastating
impact on the capacity of local government to deliver
on its responsibilities for local roads in Victoria, just to
give one example.
On the issue of the impacts of state legislation, as I have
indicated on many occasions to councils in Victoria, the
Bracks government takes very seriously the question of
impacts on local government in relation to any
legislation or regulations that we consider as a
government. It is a matter we examine as part of our
processes; we have done to date and will continue to do
so. It is in stark contrast to the approach taken by the
former Liberal Party-National Party government in this
state in its treatment of local government — notably,
actions like cutting rates, capping rates, leaving local
government in an unsustainable situation in terms of
their finances — one from which it is still recovering.
The Bracks government will continue to pay very
careful attention to the question of impacts on local
government of any legislative or regulatory action we
take as a government.

Housing: low-income accommodation
Ms MIKAKOS (Jika Jika) — I refer my question to
the Minister for Housing. The minister will be aware of
reports over recent months of private rooming house
closures. Will the minister inform the house what the
Bracks government is doing to address the decline of
rooming house accommodation in the inner city?
Ms BROAD (Minister for Housing) — I thank the
member for her question and interest in this important
form of accommodation for low-income Victorians.
The Bracks government is concerned about the loss of
private rooming house accommodation in the inner
city — as indeed we are at the loss of any private form
of affordable housing. Since June 2002 seven private
rooming houses in the cities of Melbourne, Yarra and
Port Phillip have closed. That is why the Bracks
government is taking action to address this decline.
Since 2001 the government has committed more than
$35 million to purchasing and redeveloping 13 rooming
house properties. Sixty-five per cent of the tenancies
created by that will be located in inner suburban
Melbourne, where the demand is highest. In addition,
$17 million has been committed to eight joint venture
rooming house projects with councils and community
organisations. We believe that these actions will deliver
around 400 tenancies.
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At the same time, since 2000 the Bracks government
has committed over $24 million through the Victorian
homelessness strategy, delivering a significant increase
in homelessness assistance. It is encouraging to see two
local councils — Boroondara and Port Phillip — with
declining low-cost housing in their areas, willing to
partner with the Bracks government to increase
affordable housing in their municipal areas. This
partnership is typified by two newly developed
rooming houses. One is the Monteath Avenue rooming
house in Hawthorn, with funding of $3 million from the
Bracks government, built on land provided at a discount
by the Boroondara council. The council is to be
congratulated on that initiative. The development will
provide 18 secure units — 3 of which have been
modified to accommodate people with disabilities —
and all will be for low-income people.
Another, the Beach House facility in Little Grey Street,
St Kilda, has been upgraded with funding of
$3.1 million. It will provide much needed
accommodation for low-income earners in that area.
The government contributed $2.3 million towards the
purchase and renovation of the house, with the balance
coming from the St Kilda Rooming House Issues
Group. The group is to be congratulated on this
initiative. These developments have been designed to
allow tenants access to secure, long-term affordable
housing in Hawthorn and St Kilda — two of the most
affected areas.
The Bracks government is getting on with the job of
addressing affordable housing issues in inner suburban
Melbourne and delivering assistance to Victorians who
need access to low-cost housing.

Victorian Automobile Chamber of Commerce:
annual dinner
Hon. B. N. ATKINSON (Koonung) — I direct my
question to the Minister for Small Business. Will the
minister advise the house on how government policy
will respond to the issues raised by Dr Keith Suter in
his address to the Victorian Automobile Chamber of
Commerce president’s annual dinner last night?
Hon. M. R. THOMSON (Minister for Small
Business) — Given that my attendance at the
president’s dinner last night was truncated by the need
to get back to the chamber, I unfortunately did not hear
the address by Dr Keith Suter last night at the dinner.
Supplementary question
Hon. B. N. ATKINSON (Koonung) — That was
my observation. Will the minister inform the house
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whether it is her judgment that the Victorian
Automobile Chamber of Commerce president’s annual
dinner has a lower priority than Labor’s Christmas
drinks?
Hon. M. R. THOMSON (Minister for Small
Business) — I am outraged by that. My return to this
chamber was for a statutory majority vote that was
required for legislation passing through the house. Had
it not been for that requirement, I would have remained
at the Victorian Automobile Chamber of Commerce
president’s dinner with pleasure, and both the
chamber’s chief executive officer and the president
were totally aware of that.

Energy: market reform
Hon. S. M. NGUYEN (Melbourne West) — I direct
my question to the Minister for Energy Industries. Can
the minister inform the house about the latest
developments on energy market reform?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the Honourable Sang Nguyen for
his question in this important area, which comes in the
absence of Mr Bill Forwood being able to get a
guernsey to ask me a question on this major topic, but
we live in hope. Maybe if you changed sides, Bill, they
might have you on the other side.
This is an important issue. On Monday I announced
that the Bracks government had taken the initiative in
trying to find a resolution to the stalemate over national
energy reform. The Victorian model has been agreed to
by the commonwealth, and it is currently being
considered by other state governments. The model
advocates the establishment of the Australian energy
regulator. This body is an important national regulator
which is to be established. The body will be a separate
legal entity but will come under the Australian
Competition and Consumer Commission umbrella, and
three of the five commissioners will be state appointees.
The government is looking for agreement to be reached
at the Perth meeting of energy ministers in two weeks
time for this model to be adopted. The proposed body
will regulate transmission and wholesale pricing from
next year and will be extended in 2006 to distribution
and retail short of the capacity of setting retail prices.
This body will have a huge impact on energy pricing
and on the regulation of the energy industry in this
country.
This is something we have been working towards as a
government since March 2002, something I have
attempted to move forward on behalf of the
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government at two successive meetings of the
ministerial council on energy. We thought we had
agreement at the last ministerial council on energy, and
indeed that was supported by the premiers at the
Council of Australian Governments meeting.
Unfortunately the federal — —
Hon. Bill Forwood — They walked out.
Hon. T. C. THEOPHANOUS — Yes, but they
issued a memorandum in which they supported the
model. Unfortunately it did not have the full support of
the federal government at that time. Rather than let the
model not get up, because of its importance I entered
into consultations with Ian McFarlane, Peter Costello,
Warwick Parer and Graeme Samuel in order to reach
what is an important compromise position.
This is a practical and sensible reform for the national
energy market. It will remove a lot of red tape and
create an environment that will secure sustainable,
long-term energy reform. It has the potential to unlock
billions of dollars of investment over the next decade.
The importance of a national regulation of energy
cannot be overestimated, and I urge all members to
support this reform, which is due to go before the
ministerial council on energy in December.

QUESTIONS ON NOTICE
Answers
Mr LENDERS (Minister for Finance) — I have
answers to the following questions on notice: 930,
1007, 1012, 1014, 1039, 1040, 1045, 1055, 1093, 1115,
1134, 1135 and 1154.

FAIR TRADING (FURTHER
AMENDMENT) BILL
Second reading
Debate resumed from 19 November; motion of
Mr LENDERS (Minister for Consumer Affairs).

Hon. A. P. OLEXANDER (Silvan) — I rise to give
the opposition’s response to the Fair Trading (Further
Amendment) Bill. In doing so I firstly place on record
my sincere thanks to the member for Bulleen in the
other place, Mr Kotsiras, for his assistance in analysing
the bill’s contents and its implications and also for the
extensive consultation process undertaken. He was
invaluable in putting together the opposition’s position
on the legislation we are debating today. My sincere
thanks to him.
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The bill amends the Fair Trading Act 1999 and broadly
implements the recommendations of the Fair Trading
Act Review Reference Panel — those dealing with
telemarketing in particular — in its report to the
Minister for Consumer Affairs, which was handed
down in June 2003. This legislation, as we understand
it, implements the recommendations of that review
reference panel. That panel was chaired by the member
for Burwood in the other place, Mr Stensholt. From all
reports it was a panel which considered weighty and
important issues affecting both consumers and
businesses in the state.
In putting its position on the record, I say, firstly, that
the opposition is supportive and will not oppose the
provisions in the legislation which relate to consumer
privacy. We believe in some cases consumers have for
a long time been subject to undue and unnecessary
intrusion on the part of some telemarketing and direct
marketing operatives to an extent that is unreasonable.
This legislation limits the number of hours and the
times available to direct marketing operators to contact
consumers over the telephone. That limitation of hours
is supported very strongly by the opposition. We
believe those are sensible moves which are generally
supported within the community. I might add that the
affected industries — the call centre and direct
marketing industries — have also supported the
restriction of hours that is part of this legislation. That
needs to be made clear at the outset.
We are very supportive of the consumer privacy
protection element of this legislation. However, other
very significant issues are contained in this legislation,
the consequences of which on their enactment and
implementation are very worrying to the Liberal Party.
They are worrying because, as I said earlier, we have
consulted extremely widely with call centre and direct
marketing workers. We have also consulted with the
organisations which represent them and with a wide
number of employers and industry organisations in this
sector which have very valid concerns not only about
the process the legislation went through before it came
here today but also about the implications and
consequences of many of its provisions. More about
that later.
As a result of that, on behalf of the opposition I will
move a reasoned amendment. I move:
That all the words after ‘That’ be omitted with the view of
inserting in place thereof ‘this house refuses to read this bill a
second time until there has been an independent cost-benefit
analysis of the bill’s impact on employment and investment in
regional Victoria and until further consultation on
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employment and investment loss is undertaken with workers
and businesses in this sector of the economy’.

We do not do this lightly. I move this reasoned
amendment because the nature of the concerns which
have been brought to us are very serious indeed. They
revolve not only around the fact that the industry
affected and workers within that industry feel they have
had an inadequate consultative process but also that
there have been very concerning predictions made by
the industry and by independent commentators and
economic analysts that have shown that the
consequences of this legislation will lead to negative
investment impacts for Victoria — loss of gross
domestic product and also the intentional and
unintentional loss of jobs.
We move this amendment in the light of giving the
government an opportunity to have another look at this
legislation and to conduct an economic impact survey
and study to understand very clearly the consequences
of this legislation on investment, GDP growth and jobs
in Victoria, particularly in rural and regional Victoria
where over recent years the growth of this industry has
been exponential. It is one of the key areas of jobs
growth now in the hubs of the Latrobe Valley, Ballarat,
Bendigo and Geelong. This is not a Melbourne
metropolitan based industry; it covers the length and
breadth of Victoria. We believe it is important enough
to protect jobs and investment in that industry by
making sure we have done our homework on this bill.
I note that other jurisdictions have placed on notice
papers in their parliaments similar amendments to
similar acts of Parliament. The Tasmanian government
recently agreed to conduct an economic impact study
on the effects of its legislation in its jurisdiction. It is
very similar to this piece of legislation. It did so in the
interests of Tasmanian jobs and Tasmanian investment.
It is currently re-working the legislation. We believe the
Victorian government should do the same.
This industry is very competitive and the flight of
investment and jobs can occur very easily. Without
having done this work, we cannot adequately
understand what impact this is going to have on the
lives of people who are employed by this industry and
upon investment in Victoria. It will become clearer to
the government in the course of my presentation why
indeed the opposition believes this needs to be looked
at in detail again.
Specifically this bill limits the hours of telemarketing
outbound or cold calls — as they are referred to; and
calls to existing customers are included in that
category — to between 9.00 a.m. and 8.00 p.m. on
weekdays and between 9.00 a.m. and 5.00 p.m. on
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weekends. Calls on public holidays are completely
prohibited and disallowed. As I said, the opposition
does not have any quarrel with this; it is quite
supportive of these restrictions. We support them
because they are supported by the community and by
the industry. No negative consequences will come from
this; protecting consumer privacy has to be a key
objective of legislation like this.
This legislation also specifically provides that a
telemarketing agreement commences on the date of the
telephone call or contact upon the consumer’s explicit
informed consent. An explicit informed consent means
that during the course of that call the caller must convey
certain information to the consumer about their rights
and responsibilities. Those called must be given a full
explanation and then asked for an explicit informed
consent. On the face of it that is a sensible move. This
legislation also requires that records of that telephone
consent are kept by the telemarketer for 12 months for
potential inspection by Consumer Affairs Victoria
(CAV) for audit purposes.
Where disputes arise we understand that the keeping of
such records, also on the face of it, appears to be a
sensible move. However, there is uncertainty and
ambiguity about the manner in which this may or may
not be done, and there is also an enormous amount of
concern within the industry. I have spoken personally
with a number of organisations which understand that
that requirement for data capture and for storage of that
data — we are talking about thousands and thousands
of calls on a daily
basis — —
Hon. D. K. Drum — Thousands of hours!
Hon. A. P. OLEXANDER — And thousands of
hours of calls on a daily basis, Mr Drum. They
understand that the sheer physical cost and implications
for the infrastructure are enormous. I have had
representations from telecommunications providers
who have assured me that their preliminary estimates
on just the data capture and record keeping on that one
area will cost them millions and millions of dollars.
One telecommunications provider gave me a figure of
$22 million just to buy and install the equipment
required to adequately capture the explicitly informed
consent and to store it for 12 months.
One of the concerns of the opposition on the specifics
of this bill is that the compliance costs to industry are
huge. When industry is required to comply with
legislation — as it is — it must be in the mind of
government how much it will cost that industry to do
so, not only in man-hours but also in dollar terms
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because the bottom line of any business relies upon
those questions being answered adequately, and the
bottom line of a business has a direct impact on jobs
and investment. The government does not seem to
understand that a simple requirement like this can lead
to enormous compliance costs.
Mr Smith interjected.
Hon. A. P. OLEXANDER — Enormous
compliance costs, Mr Smith. This bill also requires that
consumers are informed during the telephone contact
by the direct marketing organisation of their cooling-off
rights. We on the opposition side understand that there
may need to be a period of time in which a consumer is
allowed to rethink an agreement that they have made in
a telephone context, and this is perfectly reasonable.
However, what is not reasonable is the approach that
the government has taken to establish the cooling-off
provisions in this bill. A situation has occurred where
Victoria will now have a cooling-off period of 10 full
days from the time of the initial contact and the
agreement being made on the phone, and in that
10 days the consumer can come back any time and
inform the organisation that they have changed their
mind.
In a normal retail sense when people are buying
products at point of sale the only way they can return a
product or renege on a contract to get a service —
generally it applies to products — is if the product is
not of merchantable quality, which means there is
something wrong with the product, it is faulty in some
way, it does not work or do what it is supposed to do.
They can return a product when it is not fit for the
purpose for which it was designed or for which it was
sold. So if it is held out to a consumer in a shop that this
product will do this thing and they buy it and it does not
do that thing — it is not suitable for that purpose —
they are also entitled under the current law to return it
and get their money back.
In a telemarketing context it goes much further. There
is no requirement to demonstrate that it is not of
merchantable quality or that it is not fit for the purpose
for which it was purchased. The test is much higher; it
is basically at the direction of the consumer.
As I said at the outset, we do not argue that there needs
to be some cooling-off period, but a cooling-off period
twice that of New South Wales, which operates a
five-day cooling-off period; a cooling-off period that is
much higher than any other jurisdiction we can find in
Australia; and one which contradicts national
guidelines for the establishment of this type of
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legislation and regulation is, we think, unreasonable. It
will lead to enormous cost losses or liabilities accruing
to companies that are required to accept the return of
goods on day 9, for example, or even on day 10 when
some of those goods are not suitably returned within
that time. This has not been considered adequately or
thought through by the government. This is a major
concern of the opposition and of the industry.
The bill also requires that consumers be sent in the post
a prescribed cooling-off notice and terms of agreement
in writing within five days of the telephone contact or,
we are pleased to say, an agreed longer period. That
might go out from five days; they might get their
paperwork in six or seven days because of the sheer
logistics of doing that on each and every telephone
marketing agreement, particularly when products and
services are linked; and this legislation requires that you
do it for each one of them, whether it is a continuous or
non-continuous product or service. That is a huge
impost on many businesses, particularly on charities,
small to medium enterprises and small to medium-size
businesses. Sometimes it is simply not logistically
possible for that paperwork to be generated, sent out
and received by a consumer within five days.
Hon. B. N. Atkinson — They may not be the
fulfilment agency.
Hon. A. P. OLEXANDER — Indeed,
Mr Atkinson, they may not be. In fact usually in this
industry they are not the fulfilment agency. Usually an
agent is used. Again, this does not seem to have been
understood by the government and demonstrates a
profound lack of understanding of how this industry
actually and practically works in the real world. It is of
concern to us and we will raise it later in the debate. In
fact I foreshadow some amendments to be moved later
which we believe will deal with some of those
problems and correct some negative consequences
which would flow from the package of this legislation
if it were not so amended.
We also note that this legislation specifically requires
that the cooling-off period of 10 days starts from the
date the consumer receives that paperwork that I have
just spoken of. So you make an agreement on the
telephone, ‘Yes, I will have that product or service’;
you wait five days because you have to receive your
notification and cooling-off rights and a whole heap of
paperwork from the industry saying that you have made
this agreement, and then after that five days you have
another 10 days of cooling-off rights.
This presents a huge problem in terms of the efficacy of
the delivery of products and services, because for the
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organisation to send it out to you before you have to
pay them anything requires a huge leap of faith and it is
very costly, depending on the nature of the product or
service you are sending to the consumer.
We have a situation where consumers in Victoria are
now going to face delays — which they do not face
anywhere else in Australia such as in New South
Wales, Queensland or Tasmania — in the receipt of
products or services way beyond what their
counterparts in other states face. This will lead directly
to a loss of convenience and a loss of effective receipt
of products, choice and services to consumers in this
state.
Hon. B. N. Atkinson interjected.
Hon. A. P. OLEXANDER — Indeed, it will very
definitely benefit those offshore providers who do not
need to fulfil certain requirements.
We are very concerned that Victorian consumers are
going to be facing longer delays than any other
consumers in the country, and choice and convenience
will definitely be a casualty if this situation is again not
corrected during the course of debate on this bill. As I
said, we foreshadow some amendments which we
believe will deal with many of those problems, and we
do that to assist.
We also note that this legislation allows a consumer to
exercise their cooling-off rights by telephoning the
trader within the allowed period. This again sounds a
reasonable thing. You telephone and say, ‘I have
changed my mind, I do not want that product or
service’, but you need to understand that this industry
operates on the basis of third-party agencies who often
have nothing to do with the delivery of a product,
nothing to do with its quality and nothing to do with
even generating the paperwork that is required. They
are third-party agencies who operate call centres, and
their role is just to be the contact point with the
customer. What the opposition is saying is that
someone is going to have to be telephoned during that
period. What does need to be clarified is the position of
these third-party call centre agencies. If they have no
control over the product and no control over the
paperwork yet are still responsible for receiving
notifications on behalf of another supplier that is
somewhere else altogether, this is going to raise a
problem and cause enormous confusion in this sector. It
will have to be dealt with sooner or later.
Unfortunately government members have assured the
industry that they would rather deal with all these sorts
of issues later. ‘There might be further amendments’,
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the industry has been told, ‘so just set up the regime
that we believe you should be setting up now. Spend
the money. Put it all together. Follow our requirements,
and when it becomes obvious that it does not work’ —
because it will not in many respects — ‘tell us about it
and we will amend it later’. But they may have already
spent millions of dollars complying with this
legislation, and that is a key concern that the opposition
and industry have. These issues should have
legitimately been resolved before this legislation came
to this Parliament, but they have not been resolved.
Despite — —
Hon. B. N. Atkinson — Six thousand plus people
losing their jobs are not too happy either!
Hon. A. P. OLEXANDER — Indeed,
Mr Atkinson! The unintended consequences of this
legislation will be profound. It is almost unbelievable
that the consultation process which was set up by the
minister could not get this right. It is unbelievable that
that is the case, because the reason these amendments
did not come to us in the last round of debate we had on
fair trading is presumably because the government
understood that there were complex issues related to
telemarketing and direct marketing that needed further
work. And the minister bravely — I say very
bravely — gave the job to Mr Stensholt in the other
place, and Mr Stensholt has dropped the ball.
This process has been flawed from the beginning. The
industry is saying it, call centre workers are saying it,
and we in the opposition echo that because we can see
that there are serious problems that will face industry.
Those problems will cost dollars and investment and
put Victoria at a competitive disadvantage. They will
cost jobs to ordinary Victorians. Those will be the
results of these issues not having been corrected and
fixed earlier.
In addition to these core changes, recreational service
providers will be allowed to waive customers’ implied
statutory rights and warranties, which were originally
contained within the Goods Act 1958 but then went
into the Fair Trading Act. That waiver is also facilitated
by this legislation. That can be done by written
notification rather than by obtaining customer consent
by signature. We on the opposition side also note that
the last time this question came to us we were assured
by the minister that this was only the case in one
industry — the ski industry. That industry had a
specific problem, and the minister said, ‘Why don’t you
support us on this, and support my ability as minister to
waive that requirement?’ I can recall the minister telling
me, ‘I would only do it in the rarest of cases,
Mr Olexander’, and ‘It will only be the ski industry and
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only this season, and in 12 months they will fix it’. I
said, ‘Okay. Can you make it a disallowable instrument,
Minister, so we scrutinise whenever you make those
exemptions in the Parliament?’ The minister said, ‘Sure
thing, Mr Olexander, we will do that’. Well, now we
have this legislation, have we not? It is a nice little thing
that has just been popped in.
Hon. B. N. Atkinson — Acting President, I draw
your attention to the state of the house.
Quorum formed.

Hon. A. P. OLEXANDER — So the minister said,
‘Take me on trust’, and the opposition did on that
occasion. Well, not completely! We required that an
amendment be moved so that the minister’s exemption
power be made a disallowable instrument by either
chamber. But the assurances I received from this
minister at the time of the last debate on the Fair
Trading Act are now clearly laughable, because now
we are enshrining in legislation that waiver for
everybody.
It seems to me that, when it suits, this government is
very prepared to sacrifice consumers’ rights in the
interests of whatever discussions the minister has had
with whatever organisations or business sectors. We
will probably not ever really know. But what we were
told then and what we are getting now in this legislation
are two completely different things.
So when the minister gets up, as he always does, and
says, ‘We want to protect and empower consumers’,
perhaps he can remind himself of the way that he is
now just writing off consumers’ rights which have been
enshrined in legislation in this state since 1958 at least,
and he is doing it with the stroke of a pen. There will be
no parliamentary scrutiny any longer. The minister has
done it by stealth, and that is not worthy of him or any
government.
With my colleague Mr Kotsiras, the member for
Bulleen in the other place, I consulted with the
Consumer Law Centre of Victoria; the Consumer
Credit Association, Victorian branch; the Energy
Retailers Association of Australia; the Law Institute of
Victoria; the Australian Direct Marketing Association;
the Customer Contact Management Association; and a
range of other organisations. What opposition members
are hearing is that, yes, there are some good things
contained in the legislation which are worthy of
passage and will protect consumers’ rights and privacy,
and we do not quarrel with those things. But there are
other things in this legislation which are going to cause
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very large problems for Victorians and for many
businesses in Victoria.
It was beholden on the government to do a lot more to
look into this, and that is why the opposition is moving
its reasoned amendment. We are going to give you
another opportunity to do your work properly.
Government members should be supporting this
reasoned amendment, because the consequences of not
doing so will be profound. The government will reap
the results and make a rod for its own back. We will be
coming back to this place time and again as
government members realise the impact on investment
and jobs and the sheer confusion that some of these
ill-thought-through provisions are going to create for a
very important sector in this economy.
The minister may not be aware that over
44 000 Victorians are employed by this industry. Over
44 000 Victorians! It is a large number of jobs, and
many of those jobs are casual or permanent part-time,
but they are extremely important jobs for those who
hold them. The people who hold these jobs, which are
now being placed under threat, are in large part women.
Women make up the larger part of the work force in
this industry in Victoria.
Hon. D. K. Drum — Forty-four thousand in this
state?
Hon. A. P. OLEXANDER — There are
44 000 direct jobs, not to mention the indirect jobs
which flow from the direct-marketing industry,
Mr Drum.
There are at least 10 000 people involved with
outbound calling, which is the direct area impacted by
this bill. This is an industry that is worth in excess of
$2 billion to the gross domestic product of Victoria, and
probably closer to $3 billion — some estimates show
that. It is an enormous industry in terms of dollars and
jobs, and the government should have taken that into
account before it came here with such an
ill-thought-through piece of work.
It has not done its work. We understand that a
consultative process needed to take place and the
government made an attempt at that; but it was a
ham-fisted one. It was an attempt that should be taken
back to the drawing board and started again with
somebody who is prepared to listen to the people who
understand how this industry operates.
We understand that there are many other pieces of
legislation which impact on the issues of regulation for
the direct marketing industry. There is the Financial
Services Reform Act 2001; in New South Wales it is
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the Fair Trading Amendment Act. I mention that
because many of the providers and many of the jobs are
nationally based companies that operate across state
borders; so taking into account the laws in other states
is essential, and that has not been done. It is completely
out of whack with what is happening in other states,
and that in itself is going to cause problems.
The Telecommunications Act 1997 impacts on this and
the Ministerial Council on Consumer Affairs, of which
Mr Lenders is a part and which Consumer Affairs
Victoria (CAV) has a big input into, has also done
significant work, but that work has been disregarded.
Victoria seems to have gone it alone on this piece of
legislation. It has tried to tell us that we are going to be
a model for the rest of Australia, but I have a newsflash
for the government: think again! Victoria will not be a
model for the rest of Australia; the rest of Australia is
going in a distinctly different direction — —
Mr Lenders — You should talk to a few of them!
Hon. A. P. OLEXANDER — They will not take up
most of your legislation, Minister, and you know that.
The ministerial council of which the minister is a part
does not support the provisions in this legislation. The
amendments that we are proposing today bring the
minister’s legislation into line with what he agreed to at
the national level in September. The minister is
contradicting his own agreement and CAV, the
Australian Competition and Consumer Commission
and every other relevant state authority when they
issued those guidelines.
The opposition does not understand why the
government is doing it. We can only assume that there
is some ideological reason or that some very powerful
bureaucrats within CAV have convinced the minister of
the wisdom of this. But it is beholden on the minister
not to make agreements at a national level which
mislead his colleagues around Australia and then come
back to Victoria and contradict everything he said there.
The opposition does not understand why this minister
has chosen to disregard everything he agreed to at the
national level.
The minister constantly lectures us in this chamber
about the need for national consistency in so many
areas. He is on radio and in the papers talking about the
need for consistency. He says, ‘We have a process
going at the national level’. But it has become very
clear to many Victorians and to the opposition that this
minister only uses that argument when it is in his direct
political interest to do it, and that is exactly what has
happened here. He has disregarded everything that has
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happened at the national level, and we would still like
to understand precisely why that has occurred.
The review was undertaken by a working party
comprising the Australian Competition and Consumer
Commission, the Department of Treasury, CAV — the
minister’s own department — and the New South
Wales fair trading department. The code is voluntary
and not binding on the parties to the agreement, but it
has taken an enormous amount of work and effort to
put this together, and it has been completely
disregarded and contradicted by this government,
which will pay the price for that.
For example, the national guidelines on how this
industry should operate say that a seven-day cooling-off
period is optimal and that there should be six general
exemptions to the cooling-off period, which are defined
very carefully and include perishable goods, goods that
have been tampered with or are easily able to be copied,
bespoken goods or goods where there might be hygiene
issues. Cooling-off periods should not apply to those,
but that has not made its way into this legislation. I
foreshadow that the opposition will move an
amendment seeking to bring those back into this
legislation so that we do not stand out from the rest of
Australia and lose jobs and investment as a result.
The guidelines say that goods and services can be
supplied during the cooling-off period. That is
something that does not occur here.
An honourable member interjected.
Hon. A. P. OLEXANDER — Not in any practical
sense, because if a company does it, it is taking an
enormous financial risk and that is something that this
government does not understand. Businesses operate on
the basis of a profit motive, and there is nothing wrong
with that because that profit motive employs people. If
you cannot operate in that sense, and you are going to
lose money because of the cooling-off period, you are
going to lose investment in jobs: it is quite simple.
At the national level they recommend that charges
could be made for goods and services supplied during
the cooling-off period, and there is a mechanism for
doing that to protect the business from that enormous
potential for loss. That has not happened in this
legislation, so that risk is real.
In New South Wales, for example, similar legislation
only applies where the value of a product or service is
$100 or more; in Victoria it is $50. So anything over
$50 is captured in Victoria, while it is $100 in New
South Wales. I can assure members that a lot is sold

FAIR TRADING (FURTHER AMENDMENT) BILL
Thursday, 27 November 2003

COUNCIL

over the telephone at the lower end of the price point
scale.
In New South Wales calling hours are 9.00 a.m. to
8.00 p.m.; here we have more restrictive calling hours.
There is a five-day cooling-off period in New South
Wales, which is below what the national guidelines
recommend. That state has opted for a cooling-off
period because it understands the risk to business and
the difficulties that that can cause in terms of
investment. It does not want to lose investment from
New South Wales. Victoria is going for a 10-day
cooling-off period — let us just double it; or maybe we
will lose twice as many jobs as a result, and that is
probably the likely outcome! Consumers must be
informed on the telephone of their rights, which must
then be confirmed in writing. There is no charge until
the expiry of the cooling-off period.
Further regulations are being drafted. I note that the
group this minister has not been prepared to work with
is now working with Mr Carr’s government to frame
those regulations. So I wonder where the lion’s share of
the investment from that sector will go. Will it go to
New South Wales or to Victoria? I think the answer to
that is pretty obvious.
Ms Mikakos — Again you’re going on about New
South Wales! You have a fixation with the Carr
government!
Hon. A. P. OLEXANDER — The Carr
government is relevant here, because the industry we
are talking about is predominantly present in two states
of Australia — Victoria and New South Wales. This
industry will obviously go where the predominance of
consumers are. Does that make sense to Ms Mikakos?
It should, because it is a logical thing for an industry to
do. They put their operations where the customers are.
If it is the case that New South Wales is operating at a
different level where it is cheaper, easier and the
industry has a better time with higher profit margins
than in Victoria, which is clearly going to be the case,
what would you do if you were a business,
Ms Mikakos?
Ms Mikakos — You are obviously not interested.
Hon. A. P. OLEXANDER — I advise Ms Mikakos
that it is not a rhetorical question, because any rational
business is going to say, ‘We must protect our bottom
line’. The bottom line in this case does not fall in our
favour. It falls in their favour. That is why I am
discussing New South Wales. It is extremely relevant.
We are putting ourselves behind the eight ball with this
legislation, make no mistake.
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Tasmania has recognised that. That is why its Labor
government has withdrawn provisions almost identical
to these. Perhaps the minister helped his counterpart in
the Tasmanian Labor government come up with its
legislation. Well, Tasmania has withdrawn it. It is going
back to the drawing board, and we should be doing the
same.
So frustrated have the industry and the various
providers of direct marketing services, large and small,
been that they have contacted an enormous number of
people in government to try to have another go at this
legislation. The Minister for Consumer Affairs gave
them short shrift, and the department itself has been
besieged by workers and businesses in this sector. It has
had closed ears. The department told the industry, ‘We
are not prepared to discuss any further matters of policy
with you’. I think I am almost quoting word for word
from a letter that I saw from the minister.
The industry said, ‘Okay, if you do not want to discuss
matters of policy can we discuss the detail of this
legislation? Can we discuss some specific clauses?’.
The government asked the industry to send a letter, but
that letter was ignored. Industry representatives have
become so frustrated they have gone to the Department
of Innovation, Industry and Regional Development,
because they know this is going to impact jobs in
country Victoria. They went to the Minister for Small
Business, the Minister for Employment and Youth
Affairs and the Minister for Tourism and the tourism
task force. They also went to the National Competition
Council. The ears of the government have been closed
to the concerns raised. That is certainly not the way to
legislate.
At the end of the day the Victorian legislation is more
restrictive than that of any other state in Australia. It is
more restrictive than any other comparative jurisdiction
we can find in the world that has any kind of direct
marketing or telemarketing industry. It is the most
draconian legislation that has ever been enacted.
The legislation will make Victoria much less attractive
for investment. It will push investors into less restrictive
states like New South Wales. It will result in less
investment and less jobs, particularly in country
Victoria — in Geelong, the Latrobe Valley, Ballarat
and Bendigo.
What about Victorian consumers? Customers in
Victoria should get used to the fact that many national
companies will not sell their products and services into
Victoria because it is too restrictive. That will lead to a
less competitive position in this sector in Victoria, and
there will be less competition, not more. The quality of

FAIR TRADING (FURTHER AMENDMENT) BILL
1916

COUNCIL

products and services will fall and their prices will
increase, because less competition leads to that result in
almost every instance. At the end of the day this
legislation will mean less choice for consumers, and
that is a very sad thing.
I want to talk about the warnings the Bracks
government has had from the industry and call centre
workers about the loss of jobs. I mentioned before that
there are over 45 000 workers in this industry in
Victoria. It is actually closer to 62 000 workers. These
jobs include permanent part-time and casual jobs as
well as permanent full-time jobs. They are important
jobs in the places where they exist. Yes, there will be
and are already predictions of large job losses in
metropolitan Melbourne, but the key industry hubs of
Geelong, Ballarat, Bendigo and the Latrobe Valley are
also going to suffer. Recently the industry and call
centre workers were so concerned that they put together
their own advertising campaign to warn these
communities that they will be affected by the jobs being
under threat.
I am looking at the Bendigo Advertiser for Tuesday,
18 November, which has an advertisement headed
‘Mr Bracks doesn’t care about jobs in Bendigo’. It is
the same information. The work has not been done. The
government has not assessed the loss of jobs in the
Bendigo region. The same advertisement appears in the
Latrobe Valley Express and the Ballarat Courier. These
communities understand how important call centre jobs
are. They are areas of high unemployment. They are
areas where young people cannot get jobs. They are
areas where working mums cannot get jobs. Older
people — forget it! This is an industry that employs
exactly those people.
People are understandably concerned about the impact
of this legislation, but the government is not concerned
because it will not talk to the industry. It says, ‘We do
not wish to discuss any further issues of policy with
you’. It will have to take the consequences for Victoria
of this attitude coming from this minister. It is
extraordinary that the minister has rejected the advice
of the Australian Direct Marketing Association
(ADMA) and even more extraordinary that the minister
has rejected the guidelines for regulation approved by
the National Ministerial Council on Consumer Affairs,
which includes Consumer Affairs Victoria —
something the minister agreed with this year. The
opposition cannot understand that with these
consequences in the wind the government is still
prepared to ignore its own advice, but that is what is
occurring.
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During the committee stage the opposition will call on
the government to bring this legislation more into line
with national standards. The opposition will do that for
a reason. It will also ask the government — it is why I
moved the reasoned amendment — to do a proper job
of consultation and to do an economic impact study.
The government will then know what the industry
knows and what economic analysts are predicting for
this state. The government will know it and see it. If the
government still does not think these jobs are important
to Victorians, then it deserves to be condemned.
The opposition believes the government is beholden to
better meet its duty of care, particularly where jobs and
investment are concerned. It is being told that if it does
this these will be the consequences. The opposition
believes the minister has lost the plot completely with
this legislation. The opposition does not quite know
whether it is just that he does not like the portfolio or
that he does not understand how business works. We do
not know which is the case, because both may be the
case. It should not have come to this stage.
In a recent press release ADMA called upon the
government to take the bill away, do an economic
impact study and take part in further consultation. It
also said that in Geelong more than 500 jobs are at risk,
with seven telephone centres providing those jobs.
Ballarat has five centres, with more than 1000 jobs at
risk; Bendigo has five centres, with more than 700 jobs
at risk; and the Latrobe Valley has five centres, with
more than 500 jobs at risk.
I do not know how it could be made any clearer. The
consequences of the legislation will be severe. The
government says to a young person in a regional city,
‘Well, we do not care about your job. We have an
ideological agenda which we do not want to discuss
with the industry or call centre workers. We do not care
about your job’. I want the minister to explain to
working mums and young people in this industry why
their jobs have to be sacrificed on some ideological
altar, because it is beyond the opposition’s
understanding. The industry has grown in Victoria over
the years. It is important to those people and to the
economic viability of those towns and regional cities.
That is being completely underestimated.
I quote from an industry source, Rob Edwards, the chief
executive officer of ADMA:
If Victoria insists on going it alone with telemarketing
legislation it will impact adversely on call and contact service
centres because businesses will look to other ways to contact
customers.

Notably not doing it in Victoria. He further states:

FAIR TRADING (FURTHER AMENDMENT) BILL
Thursday, 27 November 2003

COUNCIL

We understand that the Victorian government has not
undertaken a proper economic impact assessment on this
legislation.
When such an assessment is done, ADMA is confident [this]
will show that the economic consequences in terms of jobs
and investment will far outweigh any perceived benefit to
consumers ...

The information the government has access to about
this proposal is huge. It cannot claim it has not been
warned by experts who understand the consequences
for this type of work. ACA Research, which is not part
of the industry but is an independent economic analyst,
says that between 6000 and 12 000 jobs will be shed
across the state. In fact it thinks the industry predictions
of job losses are conservative and that more jobs will be
lost than the industry is predicting.
Look at the call centres in Geelong: Datalink, the Life
Force Group, Express Promotions, Radiant Systems,
the Geelong Football Club and Telstra. Ballarat has the
IBM Data Centre — a call centre with 250 seats,
possibly employing 700 people on a part-time or casual
basis; Telstra; the Department of Sustainability and
Environment — the government runs a call centre from
Ballarat; the State Revenue Office, which has 300; and
Centrelink. Bendigo has Telstra, AAPT, the Bendigo
Bank and Powercor. In the Latrobe Valley there is the
Members Credit Union, the Australian Securities and
Investment Commission and Teletech. In fact a petition
with over 100 signatures from Teletech in the Latrobe
Valley was tabled in this place this morning asking the
government to take this away and have another look.
The opposition believes the legislation, apart from
introducing one or two desirable things that will protect
consumers’ privacy and rights, will lead to national
inconsistency. If adopted the proposals will be
inconsistent with existing federal legislation and the
legislation of other states that already regulate
telephone marketing. It will cause consumer confusion
because there will be a lack of clarity about the
protection offered between the states.
Business compliance will be incredibly difficult
because the rules that govern a business across the
border in Tasmania will be very different to the rules
that govern one here. It will lead to reduced consumer
choice and will eventually lead to the inability of
organisations involved in this business in Victoria to
compete. That is the bottom line. That is why jobs will
go and why investment will be lost and gross domestic
product will flee this state and probably go to New
South Wales or Tasmania. Tasmania is adopting a
much more reasonable and sensible approach in putting
its legislation together than this government has
adopted.
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In summary, the legislation will impact on charities and
small and medium business enterprises. Many large
multinational companies have ceased marketing
interstate due to the high cost of developing separate
compliance systems. Companies that operate in this
sector will now be faced with the same situation. In this
environment charities, in particular, which rely on
telephone marketing will find it is not financially viable
to continue their operations.
The legislation also requires calls to be invited. The
proposed definition of ‘uninvited’ will result in a
ridiculous situation with customer service calls and
calls by businesses to their existing customers that have
already been caught by this legislation. The effect will
be to seriously impede the supplier’s ability to deliver
the ever-rising levels of expected customer service.
Customers want to be alerted by their banks, their
telephone suppliers, their pay TV companies or their
other service providers when they are eligible to save
money and when there is a product or service that will
save them money or will be incredibly useful to them.
They want to know at least. But at the same time they
do not expect lengthy delay in the time to take up those
offers, and that is almost guaranteed under this
legislation.
This legislation will make it a requirement to record
calls and to store records, and that requirement is
extraordinary from a cost compliance perspective.
Millions upon millions of dollars will have to be spent
complying with this legislation. That will mean it is less
profitable to do business here — and that needs to be
addressed. We think our amendments address it.
The opposition encourages the government to have
another look at this legislation. Notwithstanding
consumer protection provisions which are present
within this bill, we need to ensure that industries remain
viable, that jobs are protected and that consumers and
their choice and the level of competition that they
experience in the marketplace are preserved.
Mr Lenders interjected.
Hon. A. P. OLEXANDER — Mr Lenders should
know that these things work to the benefit of
consumers, workers, young people who are working
their way through university and working mums who
are earning a bit of extra money to help pay the
family’s household bills. Mr Lenders does not seem to
understand that he is today ripping away many jobs
from those people, and he has the gall to accuse me of
betraying my principles. He has the gall to say that we
do not care.
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The opposition is standing up for jobs in Victoria.
Mr Lender’s party is killing jobs with this legislation. It
is killing jobs in country Victoria and in Melbourne. It
is killing consumer choice. It is killing competition, it is
robbing Victoria of investment, and it is making sure
that the gross domestic product that is generated by this
industry flees elsewhere. And he has the gall to say to
me that we do not care.
We cannot understand how a purported Australian
Labor Party minister can take actions like this that will
affect people at the community level. Mr Lenders
should go and explain to the young person in Bendigo
or the Latrobe Valley why their job has to be sacrificed
because of his ideologically bizarre attachments.
Mr Lenders should explain to the working mum in
Ballarat why she is not going to be able to afford to pay
the bills in the new year after Christmas. Mr Lenders
should explain those things to people and then come
back to me and lecture me on whether we care or not.
The opposition has adopted the only responsible
position on this bill. The difference between this side of
the house and the government is that we are standing up
for call centre workers, regional communities and jobs,
and the government is killing those jobs. Government
members know they are killing those jobs so they
should not come in here and lecture the opposition
about who cares about jobs and people, and they should
not talk about Alfred Deakin, who is someone they
would not even understand. Mr Lenders should not
come in here and talk to us about that. His rules,
regulations and laws will affect people, and the
government knows it.
The minister has an opportunity to do his homework
and to do the right thing. He should go back to the
drawing board and make sure he understands how
many jobs in Ballarat will go and how many jobs in the
Latrobe Valley will be sacrificed because of his
ideological pursuits with this bill, because of his
laziness, because of his lack of work, and because he
appointed a completely inappropriate person to head his
review panel — someone who was so out of their depth
it was not funny.
The consequences of what the government is doing
today will come back repeatedly. This piece of
legislation cannot be fixed on an ongoing basis and by
stealth every time we come back to Parliament with the
minister saying, ‘Here are a few more amendments’,
because he has become aware of the negative
consequences of what he is doing. Those consequences
will be severe.
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The government can accept the opposition’s reasoned
amendment, decide to do that economic impact study
and properly consult with the people it is going to throw
out of jobs. The government should not go around
Victoria masquerading and saying it cares for
consumers when it knows that the things these people
are complaining about and the things that will kill jobs
have nothing to do with consumer protection. We
support the provisions that are designed to protect
consumers. The others we believe the government has
to change.
Hon. D. K. DRUM (North Western) — I wish to
take this opportunity to put forward the position of the
Nationals on this bill and also the reasoned amendment.
We will not oppose the bill but will support the
reasoned amendment. The National Party has consulted
widely on this bill to try to get an accurate handle on
the consequences of the legislation. The response we
got from the various groups was quite mixed.
Firstly, the purpose of the bill is to amend the Fair
Trading Act 1999 and to implement recommendations
of the fair trading review reference panel. The bill will
also implement a regime of telemarketing conduct or
restrictions and bring Victoria’s telemarketing regime
in line with New South Wales, but I am not sure that is
the case.
We consulted with the Consumer Law Centre Victoria.
Apple Telemarketing was extremely helpful in giving
us a true understanding of the situation. We also
consulted the Bendigo Advertiser telemarketing
department, Telstra Country Wide and the Australian
Direct Marketing Association (ADMA).
I would like to give a genuine background to the
debate. I will read what sounds like a similar press
release to one from which Mr Olexander was quoting
from the Australian Direct Marketers Association. It
helps us understand how important this industry is in
Victoria and Australia but specifically how important it
is to regional Victoria.
I was unaware of the fact that 44 000 people are
employed in this industry statewide. It does not surprise
when we see the numbers who are employed in this
industry in the regional centres. In the regional centres
of Geelong, Ballarat, Bendigo and the Latrobe Valley
there are more than 2700 jobs in this industry. Members
in the chamber who represent regional provinces will
realise that an amazing number of jobs are supplied by
this sector. In Bendigo alone more than 700 jobs are
tied up in the telemarketing industry.
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That means we have to get a true handle on this
industry and not think of it as those pests who
occasionally ring us when we would rather they would
not. It is a legitimate aspect of our business world, and
we have to understand that they are helping businesses
make decisions relating to the marketing and sale of
their products that are vital for the wellbeing and
continued health of those businesses.
I refer to a press release from the ADMA which was
released last month. It is from the chief executive
officer, Rod Edwards, who states:
If Victoria insists on going it alone with telemarketing
legislation it will impact adversely on call and contact service
centres because businesses will look to other ways to contact
consumers.
We understand that the Victorian government has not
undertaken a proper economic impact assessment on this
legislation.
When such an assessment is done, ADMA is confident [this]
will show that the economic consequences in terms of jobs
and investment will far outweigh any perceived benefit to
consumers …

Again, backing up what Mr Olexander is saying, in this
instance the government has not completed an
economic impact study nor has it consulted as widely as
maybe it should have. It is another example of where
the government has had very strong rules, thoughts and
ideas, yet it has been unable to take the peak body of
the industry along with it. It is rather concerning when
you have such a damning response to the government
from the peak body.
It is very much a doomsayer’s response in that it is
forecasting the loss of thousands of jobs. For the peak
body to be doing that sends alarm bells through me, and
it should definitely send alarm bells through the
government. We are not to know whether or not this is
an overreaction to the tightening of the regulations, and
we will not find that out until the market forces have a
chance to see how the legislation impacts on the
industry.
We would expect the Minister for Consumer Affairs to
guarantee that he will at least closely monitor the job
situation in this industry in regional Victoria. If this
legislation has anywhere near the dire consequences
portrayed in the press release by the ADMA, then I
would like to think the minister would be acutely aware
of any damage caused by the bill.
When I was researching the bill I could not help but
think of the smoking bans that were placed in gaming
venues 12 months ago and their impact on jobs in
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regional areas and on the productivity and profitability
of many clubs and pubs up around the border regions.
When the jobs started to go missing we went to the
government and asked if it had possibly underestimated
the impact the smoking bans would have on jobs and
profitability along the river — after all, it was an
occupational health and safety regulation move that
prompted these decisions. At the time I think all of us
applauded the government for taking that stance on
smoking in gaming venues, but we simply were not to
understand how far-reaching the effects were going to
be.
However, along the river regions we did not achieve
anything by stopping smokers from playing the gaming
machines; the smokers simply drove an extra 3 or
4 kilometres over the river and deposited their profits in
New South Wales.
Mr Smith — And their cigarette butts!
Hon. D. K. DRUM — Exactly. One interesting
aspect is that when the golf clubs and the services clubs
came down to Parliament House to talk to the
government and to ask it to reconsider the
regulations — in the light now of the very clear damage
they were having — they were stonewalled and told,
‘There is nothing we can do about it’.
After the event, when the jobs were starting to leave the
regions and leave Victoria — when the profits were
leaving Victoria and going across the river, along with
the smokers and their gambling money — the
government was asked if it was in a position to
reconsider, but it would not do that.
We have to at least hope that the Minister for Consumer
Affairs, having implemented these changes to the
telemarketing regime, will take note of the warnings
that are coming from the industry that there are going to
be severe job losses. If he is prepared to at least
acknowledge that there is a danger — or a risk —
involved in this legislation having an adverse effect on
jobs, at least we can be assured that he is going to be
able to monitor the job situation not only in regional
Victoria but through the whole telemarketing sector. I
would like to think the minister could give the house
that assurance when he closes the debate today.
Part of the bill relates to telemarketers having to gain
explicit informed consent prior to entering into any
agreement. In some respects it seems that this is quite a
serious overkill. Surely people who enter into
agreements have to come up with some sense of
responsibility to fulfil their part of that agreement. We
are adults who have the ability to purchase these goods
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and services. Surely, having made that agreement it is
incumbent on us to go ahead and fulfil our part of the
agreement. The whole concept is that we are asking
telemarketers to give explicit and informed consent,
and to have the onus put on them; that is, in my
opinion, quite an overkill.
I refer to clause 7, which inserts a new division into
part 4 of the Fair Trading Act. Proposed section 67D
provides that a purchaser must give explicit informed
consent. Proposed subsection (4) reads:
For the purposes of this section, “explicit informed consent”
in relation to a telephone marketing agreement means the
consent to make the agreement —
(a) must be given by the purchaser directly to the supplier or
a person acting on behalf of the supplier —
(i)

in writing signed by the purchaser; or

(ii) orally; and
(b) if given orally, must be recorded in accordance with
subsection (5); …

Proposed subsection (5)(b) states:
with the prior consent of the purchaser, by means of a
recording device.

In practical terms the supplier will have to ask, ‘Is it
okay if we record this conversation?’. The next
question will have to be, ‘Do we have your explicit
informed consent to go ahead with the sale?’. They will
then be told that it is okay to record the conversation
and that they can go ahead and purchase the goods or
services. Then it seems that once the recorder is going it
will have to be done all over again.
If there is a dispute later on, the telemarketer will have
to supply the voice recording of the explicit informed
consent. That is why the consent will have to be done
all over again once permission is given to record. If the
consumer answers yes to the recording, it will be turned
on and the next question again will be, ‘Is it okay if we
record this conversation?’. The next question asked will
be, ‘Do we have your explicit informed consent to
move ahead with this agreement?’, and the answer will
be yes again.
There will be an enormous amount of doubling up to
satisfy the regulations in the bill. We are asking not
only that people go through an enormous amount of
duplication to get it all on tape but also that records be
stored for 12 months as a form of proof that consent
was given for both recording of the consent and that the
agreement can go ahead.
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Not only will the conversations be stored but they must
be stored at the call centre. Another dispute looms on
the horizon of who owns the information. It should be
owned by the company that contracts the call centre to
make the telephone calls — the company that is paying
for the information. The information belongs to the
company, not the call centre. However, the bill expects
the call centre to store the information. The impost on
the company will make this type of information seeking
expensive.
Hon. A. P. Olexander — They don’t understand it,
do they!
Hon. D. K. DRUM — Not the practicalities of it. It
certainly does not seem to have been covered properly.
This legislation is making it extremely cumbersome for
businesses to operate profitably.
I have had some excellent help from John Appleton,
managing director of Apple Telemarketing. He pointed
out that about 99.58 per cent of charity sales through
telemarketing are equal to or under $50. Now storage
capabilities will have to be implemented. Therefore call
centres will have to pass on the capital cost to
businesses which will make the smaller type purchases
extremely expensive. Most, if not all, charity phone
calls are under $50, yet capital expenditure will add
about $5 to the telephone call.
Ms Mikakos interjected.
Hon. D. K. DRUM — Capital costs will have to be
incurred by the call centres. The infrastructure has to be
put in place. Once in a blue moon there will be sales
over $50, and that is when you have to have the
technology available. It must be put in as a standard
feature in the call centres.
Business interrupted pursuant to sessional orders

BUSINESS OF THE HOUSE
Program
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That pursuant to sessional order 23(a) the sitting be extended
to complete the unfinished government business program
determined on 25 November 2003.

Motion agreed to.
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FAIR TRADING (FURTHER
AMENDMENT) BILL
Second reading
Debate resumed.

Hon. D. K. DRUM (North Western) — The
expense has to be recouped. There was a strong cry
from some companies that deal with charities that they
be exempt from the legislation. A letter was written to
the minister on 22 August outlining that because the
vast majority of charity goods are well under $50 they
should be exempt. The response from the minister was:
It is also important to note that the terms of reference for the
panel extended only to the telemarketing of goods and
services, not to the seeking of donations over the telephone,
which is the main point in your letter.

It is clear from the response that it may not have been
part of the panel reference but it is part of the bill. The
panel reference did not deal with telemarketing services
seeking donations over the telephone, but it has been
captured by the bill. That has caused some angst in the
community, especially the charitable sector where
people rely on large amounts of small donations to
enable their charities to function.
Ms Mikakos interjected.
Hon. D. K. DRUM — Sometimes that happens. A
couple of raffle tickets could be just on $50, and we are
not far away from that. Most raffles are for twenty $2
tickets or ten $2 tickets. We are under the $50, but often
raffle books for charities reach the $50 limit. Clearly it
will happen in the near future, if it has not happened
already.
The Apple Telemarketing group has an interesting
aspect about where it stands with the legislation. John
Appleton of Apple Telemarketing in his letter to me of
27 October states:
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This is something the government has obviously
checked through.
The limit of $50 for a merchandise or service sale is
unrealistically low when compared with the cost of
implementing the technology to voice record explicit
informed consent. Here it is estimated that this could
cost in the vicinity of $5 per transaction. Mr Appleton
goes on to say:
That fixing the amount at anything over $50 for a
merchandise/service sale means that over time, as inflation
erodes the value of our dollar, the amount of $50 will
represent increasingly smaller purchases and eventually
destroy the telemarketing industry …

He says that could be at a cost of thousands of jobs.
The company believe further that technology
implications of integrating voice-recording technology
with existing systems is complex. They have the
existing systems at the moment and trying to integrate
technology that has voice recording is certainly going to
be a very complex issue. It is not just a matter of putting
in new voice recorders. To get the two to marry up is
going to be quite complex. Mr Appleton is asking that a
period of grace be allowed the industry to enable new
equipment and technology to be incorporated into and
integrated with the existing facilities that it has, and he
says the industry should be looking for a minimum
12 months introductory period to enable the existing
facilities to integrate the new equipment that will be
necessary.
Mr Appleton goes on about the fact that the new act
will require telemarketers to gain the consent of a
consumer to a voice-recorded, explicit informed
consent to a transaction prior to recording that explicit
informed consent to the transaction, which is something
that I mentioned earlier:
If we are unable to record this prior consent (because until
such consent is given we cannot record) we will be unable to
prove that such prior consent was requested and given and
therefore be unable to defend ourselves in the event a
consumer denies being asked for this ‘prior consent’.

The onus on a telemarketer to prove they have complied with
the provisions of the act will require the recording of entire
conversations or at least parts of conversations. Without such
records we will be unable to defend ourselves against ‘he said
she said’ disputes. This may well contravene the
Telecommunications Act.

It goes on to be a bit of a dog’s breakfast when you are
actually trying to do business, and we are absolutely
hamstrung by so much red tape and regulation.

The other aspect is that when companies say
immediately you answer the phone, ‘We need to tape
this phone call for legal purposes and we need to ask
your consent to our putting this on audio tape’, a certain
amount of angst and anxiety is generated just by that
request. The telemarketing industry quite clearly and
rightly believes that one’s initial response to that phone
call is a terrible way to have to start a conversation.

The bill goes on to talk about the cooling-off period and
the cancellation period, and in this instance I would like
to talk about the amendments that are going to be
moved later on, when I will speak in support of some of
these issues. It is the commonsense in the amendment
that I would mention here, since I have had an
opportunity to read it, and some of the issues were
raised after the opposition discussed indivisible
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goods — that is, goods that cannot be divided. It is
impossible for these goods to be just handed back
because the consumer feels he no longer needs them.
With an agreement concerning securities on fluctuating
markets, if someone is going to supply goods that have
been made to measure, it would be inappropriate for
those to be handed back even within the 10-day period.
If you have ordered something made to measure, there
has to be an expectation you are going to go ahead and
fulfil your end of the agreement.
The situation when you have goods that can be
immediately copied and then sent back is an interesting
one. It is also inappropriate that we are allowing this to
happen — that within a 10-day cooling-off period you
just send them back and cancel the original agreement.
I think it is important that we look at all aspects of
goods that involve personal health and hygiene and
which will, by their very nature, be prone to
deterioration. It seems to me that the bill does not
capture many aspects.
As parliamentarians we need to be very smart in the
way we frame legislation so that we not only look at the
present but can also clearly see that trends are pushing a
particular industry, such as the IT industry, in a certain
way. We are all very aware now of how easy it is for
people to acquire compact disc (CD) burners so that
they can burn their own copies of CDs and send the
originals back. This is the type of technology trend
pushing the whole of society so that we are able to
easily make copies of video cassette recorder tapes and
CDs. It is very commonplace technology. We need to
be able to understand that this is the way IT is going
and we need to be able to frame legislation that is going
to capture it, not only today but also in the future.
The ability of new technology to copy legitimate
products and to produce cheaper, pirate copies is
growing by the day and the amendment to be moved by
Mr Olexander will go a long way to catching some of
these newer products. We will be supporting that
amendment.
In relation to the restrictions to the telemarketing calling
hours — 9.00 a.m. to 8.00 p.m. on weekdays, 9.00 a.m.
to 5.00 p.m. on weekends, with it being prohibited on
public holidays — the sources we have contacted have
no issue with these restrictions at all, and they think
they already work well within these guidelines.
I would like to express my personal attitude on how to
deal with telemarketers: if you do not have time to talk
to these people, just say so; if you do not wish to buy
what they are selling, just say so. The bill seems to be
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an overkill. If you are not interested in anything they
are offering you, let them know. These people are very
professional and very polite. We have to understand the
only thing these people can sometimes be guilty of is
ringing at dinner time in the knowledge they will
probably get a hit or that at least someone will be home
to answer the phone.
At the end of the day we need to understand that we are
all grown-up people and we do not have to hold the
phone in our hand. If we do not like what is on the other
end, we can simply put it back on the cradle. We do not
necessarily need to have this overkill of legislation to
protect a minority within the community that does not
know how to get off the phone when someone is trying
to sell them something.
Ms Mikakos interjected.
Hon. D. K. DRUM — The minority who do not
know how to hang up their phone, Ms Mikakos.
Somewhere along the line we have to take
responsibility for ourselves, and if people are on the
phone trying to sell us something that we do not want
or when we are too busy to talk to them, we have to
understand that we have the phone in our hand. We can
hang it up! We do not have to listen to these people if
we are so worried by them. As I said, these people
operate in a very professional manner. We have to be
careful about over-legislating because too many people
out there are too silly to understand that their lives are
under their own control.
The final part of the bill I wish to talk about goes to the
recreational service providers. We were told during the
last parliamentary sitting that we needed to expedite
proceedings so we could allow the ski industry to
operate without the logistical nightmare, as it was
described. Obviously the ski industry did a good job in
pushing forward its own argument that it could not go
down the normal track of requiring indemnity forms to
be signed, so it was granted an exemption.
I have personal doubts about the authenticity of this. It
is not that hard and it does not take that long to sign an
indemnity form. If you line up to get your ski ticket, to
hire your equipment and to get into your
accommodation, it is not that hard to sign an indemnity
form that would make it very clear as to where the
responsibilities for any accidents may rest. It happens
all the time in other areas, and it takes very little time to
fill out the form.
It now seems that these recreational service providers
will again be exempt from having their indemnity
forms filled out. They will now have to provide
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adequate warnings to people, which will take the place
of the simple indemnity form. When I asked at the
briefing what would be a definition of ‘an adequate
warning’ the response was, ‘The courts will have to sort
this out’.
We will have ongoing accidents. It is nobody’s fault, it
is just part of it. Accidents happen. We can just see the
companies saying, ‘Well, we had signs up around the
place to adequately warn people that this is a risky or
dangerous pursuit, that they are doing this at their own
risk’. Obviously you will have the consumer with the
busted leg saying, ‘I did not see the signs; I was not
aware it was so dangerous; I did not realise I was on a
grade 4 slope, I thought I was on a grade 2 slope; the
signs should have been bigger and clearer’. We are
leaving that situation effectively unaided.
By the very nature of that response, it is still very much
a grey area. If we are going to continue to argue over
the rights of who will be sued and who will be doing
the suing, I just wish we could have tidied this up,
which is what we were told should happen when we
were granted the exemption back in the previous sitting
of Parliament. As it turned out then, we were told it
would not happen again, but it has happened again. We
just hope that down the track the government can work
with these recreational service providers and get a
better outcome for both the consumer and the industry,
so this does not happen again.
Ms MIKAKOS (Jika Jika) — Protecting consumer
rights makes Victoria a fairer place for both consumers
and business. The Bracks government is interested in
achieving an appropriate balance between the interests
of both of those groups. If we are clear about rights and
obligations, then consumers can be confident that the
goods and services they purchase will be of sound
quality and fair price, and they know what to do if they
are unhappy. Businesses also benefit from consumer
protection because they do not have to compete against
rogue traders who might flout the rules for a trading
advantage.
The 2001–02 Consumer Affairs Victoria annual report
was tabled yesterday. It provides clear evidence of the
need for continued protection of the rights of
consumers and of the need to inform businesses about
their responsibilities. It shows the government’s success
in offering a range of avenues for consumers,
particularly vulnerable consumers, to seek redress
against suppliers of goods and services who do not
follow the rules.
The demand for dispute resolution services offered by
Consumer Affairs Victoria has increased by 11 per

1923

cent. There were 12 500 written complaints and more
than 3 million advice and service transactions
undertaken including those relating to residential
tenancy. More than $1.28 million was involved in
consumer disputes, and I take this opportunity to
congratulate the staff at Consumer Affairs Victoria and
in local agencies such as the one based in my
electorate — Consumer and Tenancy Advice Service
Northern — for their work on advocating on behalf of
and assisting vulnerable consumers.
This bill will amend the Fair Trading Act 1999 to
enhance consumer rights in relation to telemarketing.
The bill will also respond to the needs of recreational
service providers by introducing requirements for
waivers in simplified terms. A range of other
amendments will ensure consistency between
commonwealth and state legislation with regard to
exclusions and implied conditions, and warranties in
certain circumstances. It will also make minor technical
changes to ensure that the Fair Trading Act continues to
operate effectively.
I was disappointed to hear the two previous speakers —
the Liberal Party and National Party spokespersons for
consumer affairs — indicate that they are not interested
in protecting vulnerable consumers. I have had
vulnerable consumers — the elderly and people from
non-English-speaking backgrounds — come to my
electorate office; they were absolutely devastated about
the hard-sell tactics of either door-to-door salespersons
or telemarketing persons, where they have got
themselves caught up in harsh contracts and have
eventually signed up for goods and services that they
felt they did not need at an extraordinary price.
We have to remember what this legislation is about: it
is about fair trading. It is about putting businesses on an
equal playing level and making sure that rogue traders
are not advantaged over respectable businesses that care
about their customers. It is about protecting vulnerable
consumers, and I have been very disappointed to hear
the contributions of the two previous speakers.
I will turn to the key provisions of the legislation and
speak firstly about the telemarketing provisions. Since
the opening of the United States of America’s national
‘Do not call’ registry in July this year, tens of millions
of Americans have registered their telephone numbers
to prevent unwanted telemarketing phone calls. More
than 27 million numbers were registered in the first
three weeks after the register opened. This reaction
from ordinary people against the intrusion of
telemarketers on ever-diminishing private family time
was extraordinary. As telemarketing expands in our
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own country, it is probably inevitable that support for
such a registry may build.
Hon. A. P. Olexander — We already have such a
registry in our own country. Don’t you know about it?
Ms MIKAKOS — It is a voluntary one. There is no
question that telemarketing can give consumers a
convenient alternative option. Purchasing services over
the telephone from reputable companies doing the right
thing can save the consumer time and money. There
are, however, those who pressure often vulnerable
consumers into buying goods and services of
questionable quality that do not fit the description the
buyer was given and at too high a price; also, they are
bought on terms that limit their rights. The nature of
telemarketing scams is often that no goods or services
are delivered at all.
The financial damage wrought by rogue telemarketers
can be enormous. A report by the Australian Securities
and Investment Commission on international
cold-calling investment scams released in June last year
states that between 1999 and 2001, Australian investors
were cheated of an estimated $400 million by
unlicensed overseas telemarketing firms. The global
cost to consumers of this scam was expected to be in
the billions of dollars. While investment scams fall
within the commonwealth jurisdiction, it is an
instructive example of what can occur in a deregulated
environment.
A statutory telemarketing regime was amongst the
issues considered by a general review of the Fair
Trading Act 1999 which reported in 2002. The review
was conducted by a panel comprising industry,
consumer and legal representatives, and it was ably
chaired by the member for Burwood in another place.
The government accepted the panel’s
recommendations, and the result was a bill that was
introduced in the spring 2002 session, but the bill
lapsed on the calling of the 2002 state election.
The member for Burwood subsequently chaired a
second review panel this year to consider an optimal
telemarketing regime and the issues that had been
raised. This second panel included the Australian Direct
Marketing Association and the Energy Retailers
Association. The panel reported in June 2003, and the
provisions of this bill incorporate the panel’s
recommendations. It is for that reason that the
government does not support the amendment moved by
the opposition. There already has been considerable
consultation with industry, therefore there is no reason
to delay the passage of this legislation. The
amendments contained in this bill will apply to
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contracts made over the telephone worth more than
$50. I note that there must be consideration involved.
Hon. D. K. Drum interjected.
Ms MIKAKOS — Despite the claims made by the
Honourable Damian Drum, the soliciting of donations
by charities will be excluded. There are provisions for a
10-day cooling-off right, in line with door-to-door sale
regulation under the act, which must be advised to
consumers in the telephone conversation. The bill also
limits the hours of telemarketing from 9.00 a.m. to 8.00
p.m. on weekdays and 9.00 a.m. to 5.00 p.m. on
Saturdays and Sundays, and it prohibits it altogether on
public holidays.
The bill requires the agreement to be reduced to writing
and given to the consumer with a cooling-off notice and
cancellation form, which is line with door-to-door
regulation. It also requires telemarketers to inform
consumers of all relevant matters before their consent
will be valid and to record the consumer’s explicit
informed consent in writing or, with the consumer’s
consent, by taping.
I note in this respect that many call centres have already
introduced tape-recording facilities, and the bill
legitimises these practices to make their record keeping
much simpler.
Hon. D. K. Drum interjected.
Ms MIKAKOS — Despite the claims of the
Honourable Damian Drum, it is not compulsory that
they voice record a consumer’s consent. That is an
option they have. If a charity is unable to institute such
practices or cannot afford to do so, it can do it the
old-fashioned way, Mr Drum, and that is to take some
notes of the written consent on the rare occasion when
they have a transaction of over $50. When I have had
phone calls from charities trying to sell me Christmas
cards, most of them are way under the $50 mark.
Honourable members interjecting.
Ms MIKAKOS — Contracts for the supply of
essential services will not attract the cooling-off
right — —
The DEPUTY PRESIDENT — Order!
Ms Mikakos has the right to be heard. The honourable
members who are interjecting have had an opportunity
to have a say, and it is Ms Mikakos’s turn to speak to
the house.
Honourable members interjecting.
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The DEPUTY PRESIDENT — Order! I remind
the house that interjections are disorderly.
Ms MIKAKOS — Thank you, Deputy President.
As I was saying, contracts for the supply of essential
services will not attract the cooling-off right, as these
are services generally required as soon as the contract
for connection is made. These contracts are already
covered by specialised procedures in the energy
legislation and the energy retail codes, which have
specific provisions for the protection of those
consumers. A power to exempt by regulation certain
agreements from all or some of the requirements of the
telemarketing provisions is also included in the bill.
I note that in the other chamber the opposition sought to
move certain amendments in relation to the cooling-off
period, and I anticipate that this chamber may well see
a repeat performance of that. But I note in respect of the
specific exemptions from the cooling-off right that the
notion that an exemption should be provided from the
cooling-off right where there is an existing relationship
with a customer is flawed for two reasons. Firstly, there
is an assumption that goods and services from a
supplier one has a relationship with will be better than
those from a new supplier. Secondly, existing suppliers
are given an unfair competitive advantage over new
suppliers, which is something I am sure the opposition
would not want to be seen supporting.
In any case, the concept of an existing customer is
vague and imprecise — for example, if I buy a carton
of milk from a supermarket, am I then an existing
customer if it subsequently sells me goods over the
phone? I think the amendments that were moved by the
opposition in the other house — which as I said I am
anticipating will be moved again in the committee
stage, and I hope I will be proven wrong — are not well
thought out and are completely unnecessary.
In regard to the specific classes of contracts the
amendment proposes to exempt, the second review
panel, which I indicated was chaired by Mr Stensholt,
specifically considered goods such as perishables that
could not be returned to the seller. The panel concluded
that traders supply such goods before the expiration of
the cooling-off period at their own risk.
I want to turn briefly to the other key provision
contained in this bill which relates to exclusions from
implied terms. The bill relocates the provisions in part
IV of the Goods Act that deal with implied conditions
and warranties in relation to contracts for goods and
services in the Fair Trading Act. Under the
Commonwealth Trade Practices Act 1974, which
contains similar implied conditions and warranties,
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some contracts are excluded from some or all of the
warranties in relation to services. The bill replicates
those federal provisions. Whilst the commonwealth
legislation is not meant to cover the field in relation to
consumer protection laws, it is desirable that the
application of the state and commonwealth laws in this
area are consistent in their treatment of persons who
may be subject to both acts. Therefore the replication of
the Trade Practices Act exclusions in the Fair Trading
Act will ensure greater consistency between the implied
term provisions of the commonwealth and Victoria.
Contracts for services of a professional nature provided
by a qualified architect or engineer are excluded from
the implied warranty that the services are fit for the
particular purpose which the consumer has made
known to the service provider. The reason for the
introduction of this exclusion in the Trade Practices Act
is that, while architects or engineers prepare plans and
specifications, a third party — that is, the builder —
carries out those plans and specifications. The provider
of professional services should not be liable where the
building or structure is not fit for the disclosed purpose.
In addition, contracts for the transport or storage of
goods for the purposes of a business, trade, profession
or occupation carried on or engaged in by the customer
and contracts of insurance are also excluded from both
the warranties that the services are to be rendered with
due care and skill and that the service will be fit for the
purpose. The basis for these exclusions in the Trade
Practices Act is that there is substantial body of law —
both common-law rules and statute — together with
longstanding commercial arrangements that clearly
establish a set of rules as to what terms and conditions
are to be included in these types of contracts.
The final provision I want to turn to is the removal of
waiver requirements for recreational service provision
contracts. The bill will remove the requirement that
recreational service providers obtain a customer’s
signature if they want to include a waiver of certain
rights in a contract for the supply of their services.
Tourism and sporting bodies have represented that the
impracticality of obtaining a signed prescribed form
from every participant outweighs the certainty which
the use of signed forms would give, particularly for
those activities which have large numbers of
participants on a daily basis, such as the ski industry.
The requirement to comply with a prescribed form will
be replaced with a requirement that whatever form of
waiver is used, whether a notice, form or sign, it must
contain certain prescribed particulars. Regulations will
be developed by Consumer Affairs Victoria in
consultation with government, industry and consumer
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bodies to prescribe the important information to
consumers that will ensure consumers make fully
informed decisions.
In conclusion, this is a very important piece of
legislation. It is about protecting consumers, equating
the door-to-door sales regime with telemarketing and
ensuring that vulnerable consumers are protected but
also providing greater certainty and convenience for
businesses where they can choose, if they so wish, to
have consent voice recorded.
Hon. A. P. Olexander interjected.
Ms MIKAKOS — But of course that is an option,
Mr Olexander. This is a well-considered piece of
legislation that will protect the rights of consumers. It
will also provide greater convenience to the recreational
service industry, and for that reason I commend the bill
and oppose the amendment put forward by the
opposition.
Hon. B. N. ATKINSON (Koonung) — I have some
major concerns with this legislation; it is not so much
the legislation itself but the intent behind it. This
government frequently talks about cutting red tape for
small business. The Minister for Small Business
consistently claims that the government is all about
cutting red tape; and yet every new piece of legislation
that comes before this house seeks to tie up small
businesses in more and more red tape. It seeks to
introduce compliance regimes and rights of entry in a
wide range of legislation that throttles business
opportunities.
In the context of this legislation we again see further
red tape and further refinements on what is a very
vibrant, growing and successful small business sector
providing a significant number of jobs, particularly in
regional Victoria in areas like Geelong, Ballarat,
Bendigo and the Latrobe Valley. I wonder if we will
hear the members who represent those areas defending
the call centre industry, which has provided so many
jobs and has been the subject of quite a range of
government press releases announcing the
establishment of centres; indeed it was part of a call
centre policy this government took to the election. This
legislation flies in the face of all those commitments
and all the rhetoric by introducing legislation which
brings in a lot more red tape to tie up this industry and
to reduce its competitiveness in a national sense, and
given the impact of the Internet as an alternative source
of distribution of goods and services, perhaps even in
an international context.
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This legislation might well be appropriate if it were not
for the fact that this government has participated in the
process of establishing a code of conduct for the
industry in conjunction with other consumer affairs
ministers. It is not simply a voluntary code of conduct;
it is administered under the Australian Competition and
Consumer Commission (ACCC) and is therefore
anchored in the provisions of the Trade Practices Act. It
is a significant code that has teeth and has been the
subject of extensive consultation with the industry,
consumer groups and with every state and territory in
Australia and the federal government.
The code of practice was released in September as this
legislation was coming to this house. One of the
signatories to the code of practice is the Victorian
government. Why would the Victorian government
persist with this legislation when it also has a code of
practice in place that can be related back to the Trade
Practices Act and administered by the ACCC.
If that is not a good authority for this government, then
why did the minister, on an occasion in this sitting of
Parliament, rely on the fact that the ACCC was
pursuing Mr Kaye and his wealth creation scheme as a
method of protecting consumers, while he did nothing
through the machinery of the Victorian government. He
did nothing to pursue Mr Kaye who has swindled
thousands of consumers. He stood idly by, but he was
happy to see the ACCC pursue Mr Kaye. So if it is
good enough for the minister to rely on it to pursue that
swindler Mr Kaye — and indeed the Australian
Security and Investments Commission — then why is
not good enough for it to also administer this code of
practice to which the Victorian government is a
signatory?
This code of practice is in place and is appropriate; it is
accepted and endorsed by the Victorian government. So
why do we persist in tying up small businesses — an
entire industry — for the sake of a few rogue players
who can already be dealt with under existing legislative
provisions and under the Trade Practices Act anchored
back to the code of practice? Why do we persist in
having legislation that simply throttles an industry with
red tape?
This government is full of rhetoric about its support for
small business, but when it comes to every single
hurdle and every single issue that tests its resolve on
small business issues, this government is found
wanting. I wonder whether the Minister for Small
Business had anything to say about this legislation. I
dare say not, because this minister is never an advocate
for small business at the cabinet table. The minister is
never across the issues that impact on small business.
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Many of the call centres are small and medium-size
enterprises. Many of them provide essential services.
We are talking about an industry that is not simply
about selling individual products in an amateurish way
or products that the government or even consumers
might find to be inappropriate in terms of their intrusion
on people’s lives. Make no mistake, the opposition is
very concerned about the intrusiveness of this
marketing at times and certainly believes consumers
ought to have the opportunity, firstly, to opt out;
secondly, to say no; and thirdly, to indicate to people
that they are not interested in being contacted again by
any other people in this industry. And there is
mechanism in place to give that effect.
The opposition is concerned that this legislation does
not take into account the needs of an industry that is
delivering important goods and services to people.
Many government agencies use the call centre industry.
Banks, legitimate finance companies and credit card
providers use the call centre industry to advise
consumers of new products and services or variations to
existing products and services — information that is
quite important to people.
In many cases the calls are designed to interact with
printed material so that they can bring people’s
attention to issues in the material and allow people to
ask questions. It is a very important industry, and it is
not just Victorian based in terms of penetration of the
Victorian market. I had occasion to ring a call centre for
the American Express organisation, and I ended up
talking to somebody in Mumbai, India, because indeed
this industry is international.
This government fails to understand — and
Mr Olexander and Mr Drum were at pains to express
this, and both were absolutely correct — that if this sort
of onerous legislation and red tape is going in a
different direction with different provisions and
requirements to legislation in other states and if this
government takes a unilateral position on this
legislation, it will be at the peril of jobs in Victoria. We
will see those jobs going interstate and overseas. The
industry association itself has already estimated that this
legislation could well mean 6000 to 12 000 jobs will be
lost in Victoria. It is inconsistent with the legislative
framework in other states and certainly inconsistent
with the model code of practice which has been
accepted by all of the other states and which would be
policed by the Australian Competition and Consumer
Commission.
It begs the question: if this government is not prepared
to accept this code of practice approach on this
legislative area, what is the future of codes of practice
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in other industries? Many industry groups and small
businesses will be keen to understand the government’s
position. The Australian Competition and Consumer
Commission and most governments around Australia
are keen to establish codes of conduct as opportunities
to address a range of issues for industry.
This government has already talked about that position
in terms of motor car repairers who are dealing with
large insurance companies and have issues about the
payment and allocation of work from insurance
companies. Are we to understand that the government
will legislate for that rather than rely on a code of
conduct? If not, where is the consistency? This
government ties up one industry in red tape and tries to
seek to resolve issues in another industry in another
way. Certainly the codes of conduct approach is
supported by the Liberal party. It is a more appropriate
way.
As the honourable Andrew Olexander said, this
legislation has many inconsistencies. The opposition is
concerned, because inconsistency in legislation from
state to state costs money. Inevitably it means mistakes
are made. This industry operates on a global not just a
state basis. It is possible that you can have callers based
in Melbourne calling Sydney, Adelaide, Queensland or
London for that matter. People in New South Wales
can be operating into Victoria. On that basis, how are
they to cope with different regulations, different
cooling-off areas and so forth in its state? One of the
real attractions of the call centre industry is the timely
delivery of products.
People who use this industry and use the Internet do so
because they can get products quickly. Often they can
get them at a discounted price; often they can get a
range of offers and opportunities that are not available
in conventional retail distribution. Yet this legislation
takes all the timeliness out of the industry. It renders
much of the advantage and convenience of buying by
this method totally out of the picture.
Many consumers will be disappointed in this
legislation. I do not think the protections provided to
them are sufficient offsets for what they are losing in
legislation that is inconsistent with what has been
adopted in other states and what consumers have been
looking for.
This industry is not a rogue industry. Yes, people have
been involved in scams in the past. But I wonder how
interested the minister is in those sorts of people
anyway. This is a significant debate on his legislation,
and he is not even here. It is outrageous. Scandals exist,
but the question is: will this legislation make one
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difference to those people? The answer is no. Is there
already ample opportunity to pursue those people
involved in scams and illegal activity? The answer is
yes.
By taking this legislative route, this government has
introduced a lot of red tape to tie up legitimate
businesses that are in many cases even providing
services for government such as advice and call centre
services. It is tying them up in red tape and reducing the
prospect of future investment in this industry in
Victoria. It is conceding jobs in Victoria and perhaps
internationally, and consumers will not be any better
off. This legislation is inconsistent with other states, and
I think it is totally inappropriate that this government
should have introduced it at this time when there was
already a process in place with other governments
around Australia to develop a model code of practice
for the industry, which has been acceptable for other
states. It will work in the best interests of consumers
and certainly of the industry itself. It is supported by the
industry. It has been subject to much better consultation
with the industry in terms of the pragmatic issues than
the legislation has, and that is the way to go. The
government ought to have given the code of practice a
chance to succeed. The opposition does not support this
legislation.
Hon. W. A. LOVELL (North Eastern) — I rise to
speak on the Fair Trading (Amendment) Bill, and in
doing so I acknowledge the extensive contribution of
the Honourable Andrew Olexander. I also acknowledge
the extensive consultation Mr Olexander undertook
with the telemarketing industry, which is more than the
government did.
The purpose of the bill is to amend the Fair Trading Act
1999 to implement the recommendations of the report
of the Fair Trading Act review reference panel on
telemarketing to the Minister for Consumer Affairs in
June 2003. Specifically the bill limits the hours of
telemarketing outbound cold calling and calls to
existing customers from 9.00 a.m. to 8.00 p.m. on
weekdays and 9.00 a.m. to 5.00 p.m. on weekends and
disallows calls on public holidays.
The bill also provides that a telemarketing agreement
commences on the date of the telephone contact upon
the consumer’s explicit informed consent. It requires
that records of telephone consent are kept by the
telemarketer for 12 months for potential inspection by
Consumer Affairs Victoria. It requires that consumers
are informed during the telephone contact of their
cooling-off rights. It requires that consumers be sent a
prescribed cooling-off notice and terms of agreement in
writing within five days of the telephone contact or an
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agreed longer period. It provides that a cooling-off
period of 10 days starts from the date the consumer
receives their paperwork and allows a consumer to
exercise their cooling-off rights by telephoning the
trader within the allowed period.
In addition to these core changes, the bill allows
engineers, architects, insurance services, goods
transport services and recreational service providers to
waive customers implied statutory rights and
warranties, which were originally designated in the
Goods Act 1958, by written notification rather than
obtaining customer consent by signature.
The bill introduces some provisions that are welcomed
by consumers, such as calling-time restrictions, and
these are not opposed by any of the stakeholders,
including the direct marketing industry. These
provisions are not opposed by the Liberal Party. I guess
we have all received calls from telemarketing
organisations at very inconvenient times, usually while
you are trying to make the dinner, so they can be quite
annoying. Last Saturday morning I was unpacking my
case after being at Parliament when the phone rang and
in my rush to get there I tripped over the case and cut
my foot. The person on the phone was a telemarketer,
and I was really annoyed. I hated it, in fact. Although
there have been times when they have rung me and I
have bought something from them because it was
something I needed.
Other provisions are opposed strongly by the industry
on the basis that they unreasonably restrict
seller-customer contact; that they impose significant
administrative compliance burdens; and that they do not
reflect nationally agreed guidelines and other state
legislation. The Australian Direct Marketing
Association has projected that investment loss and job
shedding will be a result of this legislation. In the
committee state Mr Olexander will move amendments I
support which will address those concerns. The
amendments are based on commonsense and address
goods where a cooling-off period should not be applied.
I refer to perishable goods, goods that have been
tampered with, goods that can be easily copied or
bespoke goods and goods that cannot be returned for
hygiene reasons.
The bill has caused grave concern about job losses in
regional Victoria. The telemarketing industry employs
more than 500 people in Geelong, 1000 people in
Ballarat, 700 people in Bendigo and 500 people in the
Latrobe Valley. I wonder what Ms Carbines and
Mr Eren have said about the loss of 500 jobs in
Geelong or what Mr McQuilten or Ms Hadden — who
are not here to contribute to the debate — are doing
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about the loss of 1000 jobs in Ballarat. The Minister for
Employment and Youth Affairs, Ms Allan, and the
Minister for Agriculture, Mr Cameron, in the other
place are not doing anything about the loss of 700 jobs
in Bendigo. The member for Morwell in another place,
Brendan Jenkins, should be looking after the people in
the Latrobe Valley, but he is not. The people who have
elected Labor members are being let down.
Regional jobs contribute greatly in regional
communities, and they are jobs that are taken up mainly
by women and young people. In fact 75 per cent of
people employed in the telemarketing industry are
women, and of those about 60 per cent are younger
than 30 years of age. Of the men who make up the
other 25 per cent of the work force, 85 per cent are
young adults, so obviously many would be students.
Bendigo is a university town, and these jobs are
important to these people.
I refer to an advertisement that appeared in the Bendigo
Advertiser on Tuesday, 18 November, which was
placed by the Asia-Pacific Call Centre Network. It
states:
Mr Bracks doesn’t care about jobs in Bendigo.

Obviously neither do the Minister for Employment and
Youth Affairs, Ms Allan, or the Minister for
Agriculture in the other place, Mr Cameron, or the
Minister for Consumer Affairs, Mr Lenders. Bendigo
has five call centres, with Telstra employing
200 people; Bendigo Bank, 50 people; Centrelink, 18;
AAPT, 340; and Powercor, 40. I think Mr Lenders has
a set against Bendigo because not only is he closing
down 710 jobs, he is closing St Luke’s consumer
support agency as well. The disadvantaged people of
Bendigo are being pursued by stealth by the minister.
Hon. A. P. Olexander — He is empowering them.
Hon. W. A. LOVELL — No, he hates them. He is
picking on them. Bendigo is also represented by
Mr Drum and is close to my own hometown of
Shepparton. Hopefully if I am a re-elected in 2006 it
will be part of my new region. I care about Bendigo and
the 710 people who will be unemployed in that city. In
June 2003 Bendigo had 3065 citizens who were
unemployed. That is just over 6 per cent of its labour
force. This legislation will put at risk the staff employed
at all five call centres in Bendigo — 710 jobs! If you
add the 710 jobs to the 3065 people who are already
unemployed, there will be 3775 people or 7.5 per cent
of the labour force in Bendigo unemployed. The
Minister for Employment and Youth Affairs, Jacinta
Allan, and the Minister for Agriculture, Bob Cameron,
should have used their influence at the cabinet table to
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prevent this legislation impacting on Bendigo. The
people of Bendigo have the right to ask them why they
did not speak up against this bill to prevent the loss of
the 710 jobs.
The Bracks government rhetoric of open, accountable
and consultative government has been shot to pieces. I
have a letter written to the Minister for Consumer
Affairs on 3 October from the Australian Direct
Marketing Association. I will read the last paragraph of
the letter. It states:
ADMA has many years experience in working with
legislators both with the drafting and enforcement of
legislation and regulations, the writer having had 10 years of
such exposure across a wide spectrum of government. I
would like to go on the record as saying that the process
leading up to the formation of the legislation and its
promulgation is without doubt the most obscure and
one-sided approach I have encountered.
The basis for seeking to legislate is either to address market
failure, which does not apply in this case, or to achieve a
social policy objective. If the latter is true in respect of this
legislation, then the objective is unclear at best or has been
deliberately withheld from the consultative process. Surely
the way ahead is to bring industry along in the process, thus
ensuring cooperation from the outset, rather than the blunt
instrument approach now being considered, which will result
in confrontation and non-compliance.

I think that sums up the government in total: it does not
consult, it does not care about country Victoria and this
legislation will cost jobs.
House divided on omission (members in favour vote no):

Ayes, 23
Argondizzo, Ms
Broad, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr (Teller)
Hadden, Ms (Teller)
Hilton, Mr
Hirsh, Ms
Lenders, Mr
McQuilten, Mr
Madden, Mr

Mikakos, Ms
Mitchell, Mr
Nguyen, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hall, Mr
Koch, Mr
Lovell, Ms
Olexander, Mr (Teller)
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr (Teller)
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Pair
Jennings, Mr

Vogels, Mr

Amendment negatived.
Motion agreed to.
Read second time.
Committed.

Committee
Clause 1

Hon. B. N. ATKINSON (Koonung) — I wish to
ask the minister what his attitude is to industry codes of
conduct. I will wrap this up so he can answer it in one
belt in the interests of saving time. I notice there has
been a move nationally towards the Australian
Competition and Consumer Commission establishing
codes of conduct as a means of regulating various
business activities. I wonder what the minister’s support
for those codes of conduct is or whether he proposes to
continue to take legislative options, as he has here with
the direct marketing industry, rather than supporting
codes of conduct established under a national regime
with the Australian Competition and Consumer
Commission.
Mr LENDERS (Minister for Consumer Affairs) —
From my perspective you need a mix of tools in
consumer affairs. Some of those are codes of conduct in
industry, and they can work in some cases and work
well. In other cases you need legislation. Certainly you
have that eternal balance between regulation, and how
much of it you need, and a free market. Often the entire
industry is not covered by the codes of conduct. We
have an open mind as a government, and on a
case-by-case basis you look at the mix between the two.
Clause agreed to; clauses 2 to 6 agreed to.
Clause 7

The CHAIR — Order! Mr Olexander to speak to
his amendment 1, which also tests amendment 2.
Hon. A. P. OLEXANDER (Silvan) — The Liberal
Party’s proposed amendments to this clause of the bill
are very clear. They are clear because we have
canvassed them thoroughly during the second-reading
debate. I move:
1. Clause 7, page 6, after line 31 insert —
“(d) an agreement where the purchaser is an existing
customer of the supplier at the time the agreement is
made;”.
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The amendment would have the effect of ensuring that
where an organisation that supplies goods or services,
being a telemarketing or direct marketing organisation,
has an existing relationship with a customer, that
relationship and subsequent transactions are not subject
to the same requirements under the bill as would apply
to all other transactions. In other words, when a new
relationship with a new customer is established on the
basis of a cold call or random selection from the
marketplace, that would attract all of the requirements
of the bill — the cooling-off period, the notice
provisions, the informed consent provisions and the rest
of the administrative processes proposed to apply to a
new customer.
The amendment would have the effect of exempting the
business organisations and existing customers from
those requirements. There are some sensible reasons
why we would seek to amend the bill in this way. One
of those reasons is that in this marketplace there are
many goods that can be defined as indivisible or
continuously supplied, and in that circumstance under
the legislation as it is currently drafted and in the
absence of this amendment the administrative
arrangements involving sending out agreements and
cooling-off notices, recording express, explicit and
informed consent and maintaining those records for
12 months would impose millions of dollars of costs on
the industry. Under this amendment where an existing
customer has already given that express consent, seen
an agreement and is already aware of the cooling-off
rights, they would be exempted.
We believe, and we know the industry agrees with us,
that such an exemption would have the effect of
lessening the financial pressure and the cost of
compliance with this legislation on the industry. That is
a very important thing to be trying to do for the
industry, because as we outlined in the substantive
debate on this bill, we value investment and we value
jobs. The amendment is predominantly designed to
ensure that we protect that investment and those jobs,
that we minimise the inconvenience to both the
customer and the supplier and that we try to minimise
the compliance costs of this legislation. One way we
can do that is through the first of our amendments,
which is the exemption of existing customers from
those requirements under the bill.
We have chosen the existing customer group because
we understand that when a new customer relationship is
developed there needs to be specific informed consent.
Of course a new customer would need to be made
aware of their cooling-off rights. Of course we would
have to have a situation where that paperwork was
exchanged and those rights were explained. However,
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with existing customers of a particular supplier that is
not an imperative, because those existing customers
have already gone through that process and already
understand those rights. They have already received
their agreements at the outset of their relationship with
the supplier, so there is no need to duplicate. There is
no need to go through the process each and every time
you augment a product or service, change a phone plan,
sell another complementary product to a consumer or
replace a supply of an existing product that they have
been buying in this fashion for a long time.
We believe it is a sensible exemption for existing
customers. We know it is an exemption that will go a
very long way towards reducing the compliance costs
on industry; we know it will serve the convenience of
those existing customers and existing customer bases
well. That is the opposition’s position, and we
encourage the government to adopt the amendment.
Mr LENDERS (Minister for Consumer Affairs) —
The government will not support Mr Olexander’s
amendment. He puts a persuasive argument for
exempting existing purchasers, but there are a range of
reasons why the government will not accept the
amendment.
The first concerns the definition of what is an existing
customer. If we use the example of a very large
company — and there are some that probably cover
60 per cent of the Australian market — under the
amendment, in effect, that company would have
different rights from any other company in Australia to
have access to consumers. I mention a very admirable,
grand Australian company — Telstra. Under this
amendment Telstra, because it is the largest company in
Australia, or arguably Coles Myer or other very large
companies, would not have these consumer laws
applying to them whereas the laws would apply to
every small business. They would not be competitive.
We are interested — and that is why the bill has the
capacity to make some variations by regulation — in
trying to distinguish between cases where there is an
ongoing, existing vibrant company-to-consumer
relationship and a blanket exemption which would
mean that the largest corporations in the country would
not have consumer laws applying to them by the nature
of their existing relationships. The type of relationship
is critical to the government not the fact that it is a
relationship. The regulatory authority in this bill would
let the government make that distinction. For those
reasons the government does not support the
amendment.
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Hon. A. P. OLEXANDER (Silvan) — I thank the
minister for his advice that the government will not be
supporting the amendment the industry is calling for. I
understand his argument that if we were to exempt
companies with existing customer bases for their
existing customers, a competitive issue would be raised.
I understand that argument and the argument that
certain companies would not have the extremely
onerous compliance burdens and costs on their
shoulders. The minister seems to be acknowledging that
there are significant competitive issues with those costs
being placed on some industry’s shoulders but not on
others because they have existing customer bases.
I understand that in the other place the government
amended the bill and provided for exactly this type of
exemption power, but instead of enshrining it in
legislation it has provided that the minister can
determine when such an exemption takes place. The
minister can pick and choose the industry or the
circumstances when existing customers may or may not
be exempted.
The opposition would rather see a consistent,
transparent and fair situation where all existing
customers of all supplying agencies are exempted and
that this is known and understood by the marketplace
rather than one where the minister decides in his office
depending on discussions he has with various
organisations about which existing customers will be
exempted.
Exactly the same arguments about competition apply to
the minister’s preferred mechanism of his own
discretion being the arbiter and not legislation. If the
minister chooses to exempt, using the amendment that
was made in the lower house, he is changing the
competitive balance anyway. This amendment says that
everybody understands that existing customers are
exempted. The opposition’s concern is that the minister
has amended the bill to put power into his own hands
and to save chosen businesses millions of dollars at his
discretion.
That could lead to all kinds of situations and pressure
being applied to the minister or future ministers of
various colours. Future ministers will have that same
pressure and will have to make decisions which will
impact on competitive issues. We do not respond as
favourably to the competition argument that the
minister makes in opposition to this amendment as he
seems to think. The way he has amended the bill is that
he makes the decision on which existing customers are
exempted, and that is much worse than what the
amendment calls for. Will the minister clarify the exact
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effect of his exemption power by regulation? When and
where would he seek to use it?
Mr LENDERS (Minister for Consumer Affairs) —
There is some similarity between the government and
the opposition in the sense that there is an
acknowledgment that there needs to be some
recognition of existing customers and the special
relationships that exist. There is agreement. Where
there is disagreement is whether something as blunt as
the proposed paragraph (d) is the best vehicle for doing
that.
We need to look at the environment we are operating
in. The new New South Wales legislation deviated
from the national model that was referred to several
times in the second-reading debate. It does not have
regulations in place yet that apply to that.
It would be using a blunt instrument to simply deal with
this clause rather than have the flexibility of a
regulation that will let a minister not on a case-by-case
basis but on a type-of-industry-by-type-of-industry
basis assess what parts of the customer-client
relationship are not in conflict with the door-to-door
sales legislation, which is the underpinning issue where
we tried to replicate telemarketing provisions with the
act on door-to-door sales.
Under that policy framework, if the door-to-door sales
legislation does not logically apply to telemarketing,
how can we on a sector-by-sector basis make it more
workable? That is the purpose of the regulation — also
in conjunction with other jurisdictions. This chamber
could wait months on end to see what other
jurisdictions are doing, and we could do a lot of these
things. This legislation was already before the house
last year, and then the election was held. This part, as
Mr Olexander identified in the second-reading debate,
was excised.
Governments can leave this forever and consult forever
or governments can put a mechanism in place to apply
the principles to the door-to-door sales legislation as a
logical part of telemarketing. That is why we prefer the
vehicle of regulation. In the end this chamber is the
master of its own destiny, because in the end it is a
disallowable instrument. In a sense, the government
comes to Parliament with a proposition, the Parliament
says yes or no on legislation, or if the government
regulates the Parliament can disallow.
Hon. A. P. OLEXANDER (Silvan) — I thank the
minister for his response. There is an acknowledgment
that the case of existing customer bases is an important
issue. It is important not only from a cost issue for the
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industry but the convenience with which existing
customers can deal with an existing supplier. I am glad
there is an acknowledgment from the government that it
is also concerned about the circumstances of existing
customers. Our amendment is a mechanism for
exempting those customers. We see the mechanism in
the amendment as being open, transparent and applying
to all supplying telemarketing operations. We see this
as a very open, transparent and fair way of determining
the relationship of existing customers with a
telemarketing organisation.
The minister’s preferred mechanism, as I understand it
from his response, is to regulate upon consideration of
the circumstances of various businesses and determine
individually which businesses and which existing
customer bases are to be exempted. This is a much less
transparent situation. It is one which, notwithstanding
the integrity of any government that comes to office in
Victoria and notwithstanding the integrity of any
consumer affairs minister administering this bill who is
appointed by a Premier now or in the future, would
bring enormous pressure on to a minister from industry
which would obviously prize such an exemption.
These exemptions would enable companies to save
millions of dollars. These exemptions are prized. To
have one person negotiating with businesses and
exercising discretion upon information that is never
shared or required to be shared with the Parliament or
the community is a retrograde step. We do not see that
the government’s mechanism of regulating and
exempting existing customer bases in that way is the
best way to do it.
We prefer a transparent process where all companies
understand that the same rules apply to all — existing
customers are exempted and those rules apply fairly to
all. We believe that is a more appropriate mechanism.
Will the minister outline what guidelines would be put
in place for a future minister, using his preferred
mechanism through regulation, in making a decision? If
he cannot speak about general guidelines, what is his
approach when industry comes to him and says, ‘Please
exempt our existing customer bases.’? What factors
will he take into account in making that decision and
exempting them by regulation, which is his preferred
mechanism?
Mr LENDERS (Minister for Consumer Affairs) —
If I recall Mr Olexander’s question, it really was in the
nature of what guarantees there are that the regulation,
by not accepting this amendment, is open and
transparent.

FAIR TRADING (FURTHER AMENDMENT) BILL
Thursday, 27 November 2003

COUNCIL

First, in general terms, I would say that this bill will not
be proclaimed, assuming it is passed, until the
regulations are in place. They will all come into effect
at the same time so there will be certainty as to what the
environment is before the law changes. That will
certainly be the case, and this will not be an issue of
exemptions for companies being granted in the dark of
a ministerial office, because in the end the openness and
transparency of this is in the regulation, and it will be
one that either house of the Parliament can disallow.
In one sense, the argument applies almost equally to the
question of why would the government bring in this or
any clause? The transparency and openness will be the
regulation; it will be open; people will see what it is;
they will know the environment they are dealing with.
Hopefully we will get agreement between jurisdictions
over the next few years ahead, and then this can all be
clarified into a single piece of legislation. But that is a
long way away.
As we move in an area that is changing rapidly, New
South Wales moved away from what we thought was
an agreed position and went out on its own.
Jurisdictions are breaking out everywhere because the
pace has been too slow. People want to protect the
consumers who are calling out loud and clear. They do
not want to be pressured by telemarketing at all sorts of
hours and all sorts of times; they want some certainty.
So this is a starting part of a process where we can deal
with this. We have flexibility, and in the end the
Parliament is its own master and can review any of
these regulations.
Hon. A. P. OLEXANDER (Silvan) — I thank the
minister for his reply. I understand the minister is
saying — I ask him to correct me if I misunderstood —
yes, exemptions will be granted by regulation from time
to time and will follow a process. I think the minister
put it in these terms: it is not a case of exemptions being
granted in the dark of a minister’s office, and I am not
suggesting that the minister’s office is dark.
Mr Lenders — It is quite airy.
Hon. A. P. OLEXANDER — It may be. I am
curious: if I were the director of a large organisation
with significant telemarketing operations and had a
significant existing customer base, had done my sums
as to the cost of compliance with this legislation, had
worked out that it was going to be prohibitive and felt I
wanted the exemption for my existing customers, what
process would I follow as a businessperson to obtain
that exemption from the minister and the government?
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Mr LENDERS (Minister for Consumer Affairs) —
The process, in a sense, is that the government, like the
opposition, does listen to industry and does listen to
industry groups. We might not always agree with them,
but the cases are always put. Most members of this
house have had put to them the case from Australian
Direct Marketing Association (ADMA), a very strong
and at times hysterical, alarmist case. We have also had
things put by other organisations which are more
measured as to the effects of this legislation. Some of it
is uncertainty because the legislation has moved from
the bill before the Parliament last time to the bill that
was introduced in an amended form. So there is often
uncertainty.
People involved in this debate look at the federal
financial law, at the New South Wales law, and at the
existing Victorian law. They would have looked at the
bill that was before the Parliament last year, and they
look at the bill before Parliament now, they look at the
bill after amendment, they look at the energy codes,
they look at New South Wales and they look at the
ADMA codes. So taking into account all those things,
let alone the ministerial council guidelines, there are
about eight or nine things out there in the ether that
people are reacting to in different ways. It has been a
very interesting community debate. Some of it has been
very informed and specific; some of it has been quite
alarmist and uninformed. Out of all of that, how does
someone come forward?
As I said earlier, my intention, if this bill is passed, is to
look first to how the door-to-door sales legislation
applies — that is, the principles that apply — and how
the regulation power gives a capacity to vary those
principles. So if an industry has a view that a regulatory
impact statement is obviously an option, another option
is that we could have a further community consultation.
Certainly we would be looking at an industry sector
view rather than negotiations with individual
companies. As Mr Olexander correctly says, you
should not devise a regulation to suit an individual
company but an industry sector.
Committee divided on amendment:

Ayes, 17
Atkinson, Mr
Baxter, Mr
Bishop, Mr (Teller)
Bowden, Mr
Brideson, Mr (Teller)
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hall, Mr
Koch, Mr
Lovell, Ms
Olexander, Mr
Stoney, Mr
Strong, Mr
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Noes, 21
Argondizzo, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hadden, Ms
Hilton, Mr
Hirsh, Ms
Lenders, Mr
McQuilten, Mr (Teller)
Madden, Mr

Mikakos, Ms (Teller)
Mitchell, Mr
Nguyen, Mr
Pullen, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Pairs
Rich-Phillips, Mr
Vogels, Mr

Jennings, Mr
Broad, Ms

Amendment negatived.

Hon. A. P. OLEXANDER (Silvan) — I move:
3.

Clause 7, page 14, after line 34 insert —
“(7) This section and sections 67I to 67L do not apply
to the following telephone marketing
agreements —
(a) an agreement for the supply of indivisible
goods or services where those services have
started to be provided;
(b) an agreement for the supply of divisible goods
or services to the extent that it applies to
services which have already been performed;
(c) an agreement concerning securities and other
goods and services whose price is dependent
on financial market fluctuations, which
cannot be controlled by the supplier;
(d) an agreement for the supply of made to
measure goods or clearly personalised goods;
(e) an agreement for the supply of goods that can
be immediately copied such as books,
magazines, computer software, cassettes,
videos, compact discs, digital video discs and
other products with or without wrapping or
seal, unless the immediate wrapping or seal is
unbroken;
(f)

an agreement for personal health or hygiene
products where any wrappings or seals have
been broken or tampered with;

(g) an agreement for goods, which by reason of
their nature, cannot be returned or are likely to
deteriorate rapidly.”.

I understand my amendment 3 will test amendment 4.
This amendment is also very simple and has been well
canvassed in the general debate, so I do not need to
enter into the details of what we have already done
other than to reiterate the reasons.

Thursday, 27 November 2003

The amendment is very clear in that we do not want the
application of sections 67I and 67L to apply to the
following types of telephone marketing agreements —
and there are seven general types which are very simply
described as: the supply of indivisible goods or services
where they have already started to be provided — that
is sensible, we would have thought; the supply of
divisible goods or services where they have already
been supplied or performed — again, we would have
thought that to be sensible; an agreement concerning
securities and others goods and services whose price is
dependent on market fluctuation — again, that is
sensible because the terms of the whole agreement
change upon the fluctuation; an agreement for the
supply of made-to-measure goods, personalised
goods — these are things which cannot easily be resold;
an agreement for things that can be copied very easily
or duplicated very easily — again, we believe this is
sensible; and an agreement for personal health or
hygiene products or goods which, by reason of their
nature, would deteriorate rapidly.
I have moved this amendment because its effect would
be to save an enormous amount of compliance cost to
industry. It is sensible. The amendment exactly reflects
the position agreed to by Consumer Affairs Victoria
and the minister at the national level during the meeting
of the Ministerial Council on Consumer Affairs. We
believe the original agreement was a good one; that is
why we are trying to bring this legislation into closer
alignment with national standards.
Mr LENDERS (Minister for Consumer Affairs) —
The government does not accept the amendment.
Generally we are seeking to match as much as possible
the door-to-door sales legislation with the regulatory
power to make variations where necessary because of
the unique nature of telemarketing.
Many of these provisions move the onus from the
trader onto the consumers — a lot of them change
onuses — which is not the case under the door-to-door
sales legislation. Mr Olexander said there was a
national position in place, but already one-third of the
country — that is, New South Wales — has walked
away from that in its own legislation. I think the
national code that the states signed up to has lost a lot of
its relevance.
The main point here is that the amendment makes the
provision inflexible; it reverses onuses, and it moves it
away from the principles of the door-to-door sales
legislation. We think the regulation power deals with
any anomalies that are necessary.
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Hon. A. P. OLEXANDER (Silvan) — Will the
minister explain to the chamber why Consumer Affairs
Victoria, in agreement with him and with the Australian
Competition and Consumer Commission, supported
exemptions at the national level but that he now rejects
them in his own jurisdiction?

the onus in a number of areas. I am happy to look, but
my starting point is to try to replicate the door-to-door
sales legislation.

Mr LENDERS (Minister for Consumer Affairs) —
I think the most relevant part of this is that as part of a
long dialogue between jurisdictions to get a national
position in place, some jurisdictions would move
earlier. Often when setting a national jurisdiction in
place one state might start and others might copy it.

Atkinson, Mr (Teller)
Baxter, Mr
Bishop, Mr
Bowden, Mr (Teller)
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.

These are a series of goals, but as I said to
Mr Olexander earlier in this committee stage, there are
many areas ranging from federal finance legislation,
energy regulations, New South Wales legislation,
existing Victorian legislation, the bill before the
Parliament last year, the proposed bill which was
excised earlier this year and the amendments to this
bill — there have been so many forms — but the law is
moving along rapidly between jurisdictions. Some are
breaking out on their own.
At the time we had a series of principles that
jurisdictions could sign up to, but events change things.
The world moves along and jurisdictions move along,
so Victoria is now bringing what we think is the most
appropriate form of telemarketing regulation into place.
In where we have come from to where we are going we
are acknowledging the changed circumstances and the
new circumstances that often come to people’s
attention, particularly with some of the new areas in
retail contestability and constant variations to codes in
other jurisdictions.
Hon. A. P. OLEXANDER (Silvan) — A final
question, because I really do not think we will get
anywhere with this. If the minister is not supporting the
amendment he supported at the national level and seeks
to use a regulatory power, will he give an assurance that
he will regulate to exempt these classifications of
telemarketing agreements when the bill passes?
Mr LENDERS (Minister for Consumer Affairs) —
As I responded earlier on in dealing with the criteria on
which I envisage the regulation would be used,
primarily they are to deal with the obvious anomalies
that would exist where you could not apply the
door-to-door sales legislation holus-bolus to areas of
telemarketing. It is to keep the principles in place, so I
am happy to receive submissions from industry about
what should be included in here. My main concern is
that in this current environment the government is
trying to link it to door-to-door sales, as it does reverse

Committee divided on amendment:

Ayes, 16
Davis, Mr P. R.
Drum, Mr
Forwood, Mr
Lovell, Ms
Olexander, Mr
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr

Noes, 20
Argondizzo, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hadden, Ms
Hilton, Mr
Hirsh, Ms
Lenders, Mr
McQuilten, Mr

Mikakos, Ms
Mitchell, Mr (Teller)
Nguyen, Mr (Teller)
Pullen, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Pairs
Hall, Mr
Koch, Mr
Vogels, Mr

Madden, Mr
Jennings, Mr
Broad, Ms

Amendment negatived.
Clause agreed to; clauses 8 to 29 agreed to.
Reported to house without amendment.

Remaining stages
Passed remaining stages.

GAMBLING REGULATION BILL
Introduction and first reading
Received from Assembly.
Read first time for Hon. J. M. MADDEN (Minister for
Sport and Recreation) on motion of Mr Lenders.

PARLIAMENTARY COMMITTEES BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS (Minister for
Finance).
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BUSINESS OF THE HOUSE
Sessional orders
Mr LENDERS (Minister for Finance) — By leave,
I move:
That sessional order 23(a) be suspended as necessary to
enable the sitting of the Council to continue beyond
10.00 p.m. this day to enable the completion of the
government business program determined on 25 November.

Motion agreed to.

ANIMALS LEGISLATION (ANIMAL
WELFARE) BILL
Second reading
Debate resumed from 6 November; motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

Hon. Philip Davis — On a point of order, President,
before we proceed I want to draw your attention to the
fact that certain protocols observed by tradition in this
house out of respect for the Chair seem to be falling
into a state of extreme disrepair. You have just been on
your feet a number of times concentrating on the
business at hand, which is dealing with the passage of
some legislation. Members have been ignoring the
traditions of the house, which is to pay respect to the
Chair and not move around the chamber but indeed
resume their seats when you are on your feet.
I remind members that there are good reasons for
this — that is, the civility and courtesy that should be
afforded in terms of respect for the Chair, and the
control of the Parliament by the Chair. My point of
order, President, is to ask you to remind members of
their obligations to respect the Chair.
The PRESIDENT — Order! When the President is
on her feet not only should there not be any movement
in the house, there should not be any sort of
conversation either. I thank the Leader of the
Opposition for drawing the house’s attention to the
practice of the house that when the President, the
Deputy President or any of the acting presidents are on
their feet, there be no conversation or movement in the
house.
Hon. PHILIP DAVIS (Gippsland) — The Animals
Legislation (Animal Welfare) Bill is an important bill to
a whole range of stakeholders, in particular the people
who devote their lives to the care and welfare of
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animals, either for domestic or for agricultural
purposes.
A number of stakeholders have an interest in this bill,
and I will go to the detail of that later, but the central
elements to the community’s interest in the bill are
obviously the farming community, the veterinary
profession, representatives of animal welfare groups
and industry associations representing livestock
producers. But there is another group which has a great
sensitivity about particular aspects of this bill, being
those who are particularly interested in dogs, and I will
come back to that shortly.
This is an omnibus bill in that it involves a large
number of amendments to a range of different acts. It
deals with amendments to the Domestic (Feral and
Nuisance) Animals Act, the Prevention of Cruelty to
Animals Act, the Ombudsman Act, the Meat Industry
Act and the Veterinary Practice Act. When there is an
omnibus bill with a large number of significant changes
it is possible for that bill to proceed without the sort of
clarity of scrutiny which is available when legislation is
amended in its own right — in other words, the bill is in
a way fairly complex and matters can be easily
overlooked in the general descriptors.
I was interested to find that even in the bill itself, in the
purposes clause, and in particular in the references in
that clause to amendments to the Prevention of Cruelty
to Animals Act, the most controversial amendment to
legislation contained in this omnibus bill went
unremarked. I am sure that during the committee stage
we will come back to that, but I note that there is no
specific recital of the fact that new regulatory powers
are to be introduced by this bill in the Prevention of
Cruelty to Animals Act which will extend the almost
arbitrary power of the Minister for Agriculture to create
regulations without reference to Parliament by way of
disallowance or scrutiny, which is of great concern not
just to the farming community but also to those who are
engaged in the care of dogs particularly, because some
key stakeholders have expressed concern about the bill.
I should briefly recite the principal purposes of the bill.
It introduces a number of amendments relating to the
management and welfare of cats and dogs, the
prevention of cruelty to animals and scientific research
on animals. It introduces a number of administrative
improvements in the operation of the Veterinary
Practices Administration Board. It implements a
commitment given by the government to address the
slaughter of cats and dogs for human consumption. The
bill provides general regulation-making powers to
regulate methods of transport, capture or veterinary
procedures that cause animals injury or hardship. It
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makes amendments to the Veterinary Practice Act 1997
to provide more power to the board established under
the act to deal with disciplinary issues and issues
relating to fitness to practise. It brings the act into
alignment with the Medical Practice Act 1994 and the
Dental Practice Act 1999.
There are some specific issues which include
accountability of owners to ensure pets can be easily
traced to their owner and not be euthanised
unnecessarily; increases in the accountability of officers
of the Royal Society for the Prevention of Cruelty to
Animals, as they will be reportable to the Ombudsman;
increases in penalties for cruelty to animals; and
increases in local government power to be able to fine
pet owners and utilise the Magistrates Court to order
owners to make sure animals cannot continually escape.
The bill allows the minister to send in veterinarians or
other qualified inspectors to check on an animal’s
health and where a specific treatment is for the purpose
of promoting the animal’s health. It makes it a
requirement to provide your name and address to an
inspector if you are on a premises which is suspected of
baiting, trapshooting or luring.
This bill provides wide-ranging powers to the
government — that is, the minister — to prohibit and
regulate animal husbandry practices and the use of
implements and devices on animals. That of course is
what a great deal of the discussion this evening will
turn on, I suspect. The Liberal Party has consulted very
widely on this bill and unerringly has found a wide
cohort of opinion that is very alarmed at particular
proposals. However, I would like to say at the outset
that the Liberal Party supports the amendments which
will ban the slaughter of cats and dogs for human
consumption.
It also supports a ban on the cosmetic or
non-therapeutic tail docking of dogs. But I make the
point that that policy proposal is able to be
implemented under this legislation by the introduction
of regulations, so we do not know how the government
intends to proceed — that is, we do not know how the
minister intends to implement that ban. There are
concerns about how that might be achieved, because
the regulations will not be coming back to the
Parliament for scrutiny or disallowance. It gives a very
significant, wide-sweeping power to the Minister for
Agriculture.
The Liberal Party has called on the Minister for
Agriculture to redraft the bill and amend it by removing
the unilateral power of the Minister for Agriculture to
create regulations, and I will come to some particular
concerns about those issues.
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In dealing with the amendments to the Domestic (Feral
and Nuisance) Animals Act 1994, the bill requires
minimum standards for microchips by making them
part of an integrated data retrieval system that will
make animals more easily traced back to their owners.
Whilst in principle that is a fairly sensible proposal,
there are some questions that are outstanding. For
example, is the minister proposing that microchipping
become compulsory? What will happen to pets that do
not have microchips? Part of the minimum standards
mentioned is that people who implant microchips must
have approved qualifications and be supervised by a
registered veterinarian. What does that do to the costs?
Will microchipping be affordable and an option
available to the general community?
There is more power for local government with scope
for fines. Local government contractors will be able to
issue basic infringement notices. Local government can
also seek an order from a Magistrates Court requiring
an owner of a cat or dog to carry out works on their
property to prevent an animal from escaping. All of that
begs the question: are we putting too much extra
responsibility on local government, and what will the
cost on it be? We heard earlier today some discussion
about impact statements of government legislation on
local government. I suspect this proposal has not
necessarily been well thought through. I might say that
it is apparent that there has not been significant
consultation with local government on this aspect of the
bill according to the responses I have received from
local government.
It is apparent that the other amendments throughout the
bill raise some concerns, but I want to spend most of
the time available in this abridged speech on dealing
specifically with the regulation-making power, and I
might necessarily go to the way this proposal has come
forward. It is evident that there has been a lot of
discussion about the need to introduce controls on tail
docking. There was a Primary Industries Ministerial
Council meeting on 2 October at which it was agreed
that a national ban on tail docking of dogs would
proceed. I will quote from the communiqué that sets out
the position:
Ministers reaffirmed their commitment to implement a
nationally coordinated ban on the routine tail docking of dogs
for non-therapeutic (cosmetic) purposes. The key elements of
the ban, to be implemented no later than 1 April 2004, will be
that non-therapeutic tail docking of dogs will be prohibited
and therapeutic tail docking of dogs will only be able to be
carried out by a veterinarian.

That is an agreement in principle at a national forum.
While the Liberal Party has articulated that it supports a
ban on the cosmetic or non-therapeutic tail docking of
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dogs, it has not yet had set out how these arrangements
will be implemented and what the details will be.
That in itself might not be a problem were it not for the
way that the minister has introduced this legislation.
His public comments on the legislation were pretty
narrow, limited to a media release of 15 October 2003
when the Minister for Agriculture said, and I quote:
The Bracks government has introduced legislation to ban the
eating of cats and dogs and implement a national agreement
to stop the routine tail docking of puppies.

That was the lead paragraph, which was factually
incorrect. What the legislation actually does is create a
regulation-making regime. It creates a capacity for the
Minister for Agriculture to make a regulation which
could itself ban the tail docking of puppies, but it does
not actually legislate to enable that. Apart from the fact
that the minister has been misleading in his public
statements, our concern is that the process of deriving
the regulations according to the proposed amendments
in this bill would not enable stakeholders to have any
confidence that if they were uncomfortable with the
regulations they could have anything done about it. The
regulation-making power will not enable the Parliament
to take any action if it is not satisfied with the
regulations.
I have to note that the Australian Veterinary
Association has endorsed the announcement of the ban
on the docking of dogs’ tails; it has been strong in its
support. However, many representative organisations of
dog owners have corresponded with me and spoken to
me by phone or in person to raise their concerns about
the proposed ban. I have had extensive representations
from the Dog Body, an organisation representing dog
owners from around Australia. I have had
representations from individuals whom I will not
necessarily name — there is no purpose in that if I am
not quoting from the correspondence. I have had
representations from the Victorian Canine Association,
and in particular I want to acknowledge Ron Jensen, the
chairperson of the VCA committee which is
coordinating the various dog owner associations in
making representations on this issue.
The point is that the concerns of the representatives of
dog owners like Mr Jensen cannot be addressed by the
Parliament at this stage. I understand there have been
proposals put to the Minister for Agriculture about
various ways of proceeding with this ban that might
accommodate the concerns of dog owners, but as I
understand it the minister has as yet been
unsympathetic to those issues. It gives the dog owners’
representatives no comfort that the detail of these
proposals will not come before the Parliament in a way
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that representatives of the community — that is,
parliamentarians — can have effective input on the
development of those regulations.
It does not profit us to speculate on what the
government will propose by way of regulation and
what will then be included in the regulatory impact
statement process that presumably will flow from that.
Suffice it to say that we are disappointed. Whether or
not we agree with the docking of puppies’ tails is
irrelevant. As parliamentarians we will have effectively
no input into that process. The officers that bring those
regulations forward on behalf of the minister will
understand that the Parliament does not get the
opportunity to disallow those regulations.
Therefore I intend to develop more widely this
discussion of the concerns of various stakeholders
about this regulation-making power in clause 44 of the
bill. I have had ongoing discussions with a range of
farmer organisations, which I will come to in a
moment. Many of us would take the view that if we
were to seek an opinion about the welfare of animals
the logical source would be people who are trained
professionally in matters to do with animal welfare,
animal health and so forth. I have had ongoing
discussions with the Australian Veterinary Association.
Whilst the AVA supports the ban on the cosmetic and
non-therapeutic tail docking of dogs, it equally — and
more vehemently I suggest — is concerned about
ministerial abuse of power. It was said in a press release
of Thursday, 6 November, and to me in person that:
The Australian Veterinarian Association … says that new
legislation introduced by the Victorian government gives the
Minister for Agriculture excessive personal power to prohibit
animal procedures. This ignores the right of the public and
their elected parliamentary representatives to engage in debate
about these issues.
AVA Victorian division president, Dr Matt Makin, says that
the new Animals Legislation (Animal Welfare) Bill creates a
head of power that effectively allows the Minister for
Agriculture to make a law based on a whim without public
consultation.

The media release quotes Dr Makin as saying:
The legislation allows the Minister for Agriculture to have
unlimited power that will go unchecked. The bill as it
currently stands does not allow for free and open debate and
this is un-Australian …

The story goes on and he recites concerns about the
creation of this power. The media release concludes:
It is not appropriate that one person has the power to ban
specific proceedings. It leaves the process open to
manipulation and persuasion that is not scientific or
evidence-based ….
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At this stage the AVA does not support the government and
requests that the suggested amendments be immediately
incorporated into the bill.

The suggested amendments essentially remove the
regulation-making power in the form set out in the bill
and include a disallowance provision so that Parliament
can bring these regulations under particular scrutiny.
The farmer organisations that have made
representations to me include the Australian Sheep
Breeders Association. Jock MacRae, who is presently
the president of ASBA says:
We are, however, very concerned at the implications of the
bill overall and would oppose legislation that seeks to control,
suppress or otherwise regulate normal husbandry practices
carried out as an integral part of livestock production without
the need for due parliamentary process. Normal husbandry
practices such as mulesing, surgical castration, tail docking of
lambs could all be implicated and under the jurisdiction of the
minister alone if this bill were passed.
Many of these practices are misunderstood by the urban
community —

that is particularly relevant and it struck home with
me —
and any review of them must be carried out by a panel of
suitably skilled personnel, not implemented on the decision of
a single person with carte blanche powers.
Animal welfare issues are extremely emotive and sensitive
community issues and need to be handled by people with the
skills and knowledge to make well-informed decisions. Any
empowerment to leave such decisions to one person (in this
case the minister of the day) is fraught with danger and should
be avoided at all costs.

I am interested in those comments because they
particularly raise the issue we have seen in the last
week or 10 days of the campaign by Animal Liberation
to disrupt the live sheep export trade out of Portland,
and the horrendous tale, which we now know about
because it has been well reported in the media, of a
deliberate attempt to sabotage — it has been described
elsewhere as an action of bioterrorism — and
contaminate sheep feed with pork meat products so that
the animals themselves would have to be quarantined
and not exported from Australia.
This has caused such a significant problem that, as I
understand it, even as we speak the sheep that were
destined for Kuwait still have not been cleared because
until there is confirmation by the Kuwait government
that they will be accepted, the commonwealth
government will not provide an export licence. So
75 000-odd sheep are standing in feedlots at Portland
but should be on a ship on their way to the Middle East.
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Whether people like it or not, the live sheep export
industry, along with live cattle, is a major contributor to
the viability of Victoria’s and Australia’s agriculture,
contributing a couple of billion dollars a year in total to
Australia. What has been missed in the debate over the
last week is the significance of this industry not just to
the people involved in the export trade but to the
farmers and the communities that depend on those
farmers for their economic and social welfare.
It is disappointing that the Animal Liberation
campaigners have deliberately set out to subvert this
great industry, but it demonstrates the political risk for
the government of inviting these sorts of actions to be
launched against a minister for agriculture with such
significant power that he would be almost in a state of
being victimised by radical Animal Liberation elements
in order to coerce him into taking pre-emptory action in
a policy sense by regulating or prohibiting certain
animal husbandry practices which that particular lobby
group thought was inappropriate.
One of the reasons we have parliamentary legislative
and regulatory processes is because, as they say, there is
greater wisdom with greater numbers of people.
Notwithstanding the fact that from time to time we have
an element of difference of opinion in this chamber,
and vigorously so, at the end of the day the governance
of the state gains a great deal from the fact that we have
multiple members of Parliament, we have a bicameral
system, and we are able to have a contest of ideas.
From all that — maybe not immediately — good
governance grows over time.
What I am concerned about is the risk that the
government is creating with this legislation where a
Minister for Agriculture could become almost isolated
in terms of the decision-making process without any
recourse to a defence from these frankly lunatic
lobbyists who would take such action as to not just
threaten an export trade but obviously be completely
inconsiderate to the welfare of the sheep whose feed
they have obviously been determined to contaminate.
I have had representations from Australian Pork Ltd
(APL), which obviously represents the pork industry. It
has expressed concern about the lack of consultation in
relation to this legislation. It says:
APL’s concerns in relation to the bill are threefold:
the lack of consultation undertaken by the Victorian
government with farming organisations and livestock
industry groups in the development of this bill;
the resultant inapplicability of certain clauses to the pig
industry; and
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you as minister to prohibit or regulate any practice or
device that may cause injury, suffering or distress to
animals.
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So the VFF is very concerned about PINs and about
lack of consultation; but it is particularly concerned
about the regulation-making powers and says:
The VFF is strongly opposed to the POCTA act being
amended by the bill to provide broad regulation-making
powers to either prohibit or control practices viewed by
government to be harmful or for the control of certain
implements.

It goes on to say that the first notification that
Australian Pork Limited had of this bill was in the
Weekly Times of 8 October, which I found fascinating
because I would have thought with such a significant
omnibus bill the Minister for Agriculture would be out
there in the marketplace consulting with affected
stakeholders, and the pork industry is certainly one of
those. It is, after all, an intensive industry and will
always be significantly affected by any regulations
associated with the welfare of animals made under the
Prevention of Cruelty to Animals Act.

It goes on to make an argument about the VFF’s
concern and says:

The letter talks about a lack of meaningful consultation
and draws attention to various defects. It recites again
concern about the minister’s ability to regulate. That is
one more sign of discontent from a significant
stakeholder group.

That has been the practice in this place for all the
prohibitions to be available under the current
legislation. The VFF has identified this issue, and urges
Parliament and the government to consider that. The
letter also points out that:

Of course it is not alone. I have an extensive and
detailed letter from the Victorian Farmers Federation
(VFF), dated 29 October, setting out its concerns in
relation to this bill. I quote from the letter:
We are concerned that the government has allowed too little
time for the consideration of proposals.

It goes on to say:
… features of the bill are controversial and are opposed by the
Victorian Farmers Federation …

The matters it takes issue with include the introduction
of infringement notices. I further quote from the letter:
The VFF is strongly opposed to the provisions empowering
authorised officers to serve penalty infringement notices
(PINs) for offences against regulations or in relation to dogs
not secured in moving trailers or vehicle trays …
Contrary to advice provided by the Department of Primary
Industries during a bill briefing on 22 October ... that the only
PINs proposed to be introduced are for offences relating to
unrestrained dogs in trailers, the bill specifically provides for
PINs to be served for offences under the regulations. Other
sections of the bill provide wide regulation-making powers
and potentially a wide range of areas for which PINs could be
imposed.
...
The use of PINs for the enforcement of animal welfare
legislation is very poor policy. The introduction of PINs will
relieve inspectors of the requirement to prove that a person
has undertaken an activity or practice that is cruel as is
required by the POCTA act and will reverse the onus of
proof.

It remains the VFF’s strongly preferred position that any
prohibitions applied to animal-handling practices, or
introduction of further restrictions on the grounds of cruelty to
animals, be adopted by legislation approved by the Victorian
Parliament.

The POCTA act does not provide for members of Parliament
to initiate a disallowance motion against the proposed
regulations.
...
The VFF has requested the government amend the bill to
specifically provide for the Parliament to move disallowance
of regulations made under the POCTA act ...

That is the detail of the VFF argument, and it was
reinforced by its press release of 31 October, when it
said:
Victorian farmers have called upon the state government to
redraft its new animals legislation to remove powers for the
minister to prohibit accepted farming practices by regulation
or impose fines.

The VFF has written to the minister requesting he
amend the legislation to remove regulation-making
powers, remove penalty infringement notices and
introduce a provision to allow members of Parliament
to move disallowance motions for proposed
regulations. It is quite apparent that the minister is not
listening.
I have a great deal more to say on this issue, but it
would be as well at this point for me to advise the house
that it is my intention to move a reasoned amendment. I
move:
That all the words after ‘That’ be omitted with the view of
inserting in place thereof ‘this house refuses to read this bill a
second time until key stakeholders have been consulted
concerning the importance of provisions prohibiting and
regulating activities and procedures dealing with animal
welfare to be dealt with by statute rather than by regulation.
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I move this reasoned amendment because a major
change in policy in regard to the protection of animals
from cruelty is contained within this bill. I recall the
same attempt was made in 2001. The government then
made an effort in the Animals Legislation (Responsible
Ownership) Bill to make similar amendments. Those
amendments were not defeated; they were withdrawn
with a government amendment in the Assembly by the
then Minister for Agriculture, the Honourable Keith
Hamilton.

My remaining comments are that those of us who have
spent a lifetime working in the livestock industries with
animals understand that people who have animals in
their charge by and large care for them with a great
amount of personal effort and contribution but that
there are individuals who, as happens in the case of any
other commonsense action of care, behave improperly.
We are therefore not opposed at all to ongoing
improvement in regulations and legislation regarding
the oversight of behaviour in relation to animal welfare.

Sitting suspended 6.30 p.m. until 7.47 p.m.

However, what we do object to is the nature of the
proposals that are in front of the Parliament today. They
would effectively mean there would be no further
security, particularly in relation to the farming
industries that depend on livestock, because of the
potential for unilateral action by the minister of the
day — and I am not necessarily asserting that the
current minister would behave in this way. We will be
seeking assurances from the government during the
committee stage of this bill that the current minister has
no intention of introducing any regulations whatever,
save and except for those which he has flagged in
relation to the tail docking of puppies.

Hon. PHILIP DAVIS — Before the dinner break I
had just formally moved the reasoned amendment, the
effect of which would be that the bill be not read a
second time until there have been extensive
consultations with stakeholders about these proposed
new regulations.
I restate that the Liberal Party is concerned about the
second attempt of the government to introduce wide
regulation-making powers. The first attempt was in
2001, when its then proposals were amended in the
lower house because there had been such widespread
community opposition.
The opposition to the bill has been widespread this
time. Regrettably the current minister is not prepared to
listen as was the previous agriculture minister, Keith
Hamilton. I pay credit to Keith Hamilton for having
recognised that this policy agenda of the government
was not appropriate, and he withdrew his proposal at
that time. Therefore, I am critical of Minister Cameron
in the other house for not being so wise as was Keith
Hamilton in listening to the community concern.
After wide consultation the Liberal Party has proposed
that the bill be redrafted, that it should have the wide
regulation-making power deleted and a disallowance
provision inserted to enable either house of Parliament
to stop the regulations, if required. The Liberal Party
has determined that if the bill is forced through the
Parliament in its present form, which gives the minister
wide unchecked regulation-making power, it will repeal
this provision when it is next in government.
I want to conclude quickly because I am cognisant of
the fact that a number of other members wish to speak,
that time is on the wing and that there is a government
business program which will mean that if members
extemporise too much not all members will have the
opportunity to contribute to the debate before the
guillotine is applied at 10.45 p.m. I will therefore
abridge my remaining comments.

We will be seeking that commitment from the
government during the committee stage so that at least
for the time being — at least between now and the next
election — the farming community can be confident
that none of the present activities which are necessary
to maintain the proper husbandry of animals and the
economic wellbeing of farming enterprises will be
hindered in any way by regulations created under the
Prevention of Cruelty to Animals Act.
Without further ado I urge the house to support the
reasoned amendment, which essentially seeks that the
government take a deep breath and consult with the
community about the concerns which I have articulated
on behalf of many significant stakeholder groups this
evening. There is great alarm in respect of the threat of
the current or a future Minister for Agriculture being
put under such pressure by groups like Animal
Liberation — which we have seen behave absolutely
reprehensibly just recently in regard to live sheep
exports — that that minister of the Crown could be
persuaded to take deliberative action which would
significantly damage the livestock industries. I therefore
urge members to support the reasoned amendment.
Hon. B. W. BISHOP (North Western) — I rise on
behalf of the Nationals to make a contribution on the
Animals Legislation (Animal Welfare) Bill. This is of
course an omnibus bill. It is a bit of a grab bag, if you
like, of a heap of issues. But even so, it is an extremely
important bill that runs across large sectors of our
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community — the agricultural sector, owners of dogs
and cats and many other areas as well.

point of view that you have the best chance to get your
animal back.

Some of the issues in this bill National Party members
agree with and some of them we are vehemently
against. We are vehemently against particularly the
Parliament being denied scrutiny of a minister’s
intention or actions by that minister being given
sweeping regulatory powers with no scrutiny through
the Parliament. The National Party believes this is
denying members of Parliament the right to advocate
democratically on behalf of their constituents. To that
end, we will be moving an amendment in my name in
relation to clause 44(2) for consideration in the
committee stage.

I can remember the debate in relation to the national
livestock identification system. The National Party
pushed for a national approach to ensure that it would
work well and recognised that stock travel a lot and can
certainly go over state borders. We are not suggesting
that dogs and cats can do that much; however, there is
no doubt that dogs and cats will wander from one
municipality to the next, so there needs to be some
uniformity in that area.

The bill amends the Domestic (Feral and Nuisance)
Animals Act 1994; the Meat Industry Act 1993; the
Ombudsman Act 1973; the Prevention of Cruelty to
Animals Act 1986; and the Veterinary Practice Act
1997. They are all complex and important bills that
need a lot of care. It is clear to the National Party that
the minister has not paid adequate attention to or gone
through in fine detail where the bill will lead us. When
three amendments were moved in the other place —
and I suspect there will be three amendments in this
house — that tells the tale; the consultative process was
rushed. The National Party feels uncomfortable with
the bill and urges the house to support the amendments
foreshadowed by the Liberal and National parties.
I shall go through some parts of the bill, the first dealing
with the Domestic (Feral and Nuisance) Animals Act.
That has always been a tough act to manage and it has
always been difficult to negotiate changes in that area.
One of the best members I have seen at it was a good
friend of many of the members in this Parliament, the
Honourable Dick de Fegely. He did a wonderful job in
negotiating the processes when in this place. He
certainly understood how these issues worked.
We appear to have a problem with regard to microchips
and dogs and cats. If they get lost and wander away it is
apparently difficult to read some of those microchips.
Apparently there are a number of types of chips, and
that extends to the readers as well. There are few or no
standards applying to or qualifications required to insert
those chips.
The bill says that municipalities will have rules in
relation to dogs and cats and the municipality’s pounds,
and any animals that go into those pounds will need to
be scanned. The same principle applies to the quality of
the inserts and how they are managed. If you lose a dog
or a cat you have already gone to a substantial expense
in relation to the insert, so it is fair enough from our

The bill also proposes the licensing of microchip
registries. There may be a few in Victoria — I am not
sure how many, but I have heard it could be up to 10.
There are a number of issues in relation to that.
Registries must be conforming registries and must have
interchangeable hardware and software. That is a
commonsense requirement. It would be interesting to
know what the licensing fees might be in those
registries.
The bill also gives the right to employ contractors for
routine animal management practices, which is a good
idea. It will remove some of the fixed-cost issues with
permanent employees, and bring into the system some
of the rigour and discipline of small business, which is
a good thing. If dogs and cats are persistent wanderers
councils can issue a court order to have those animals
restrained by a fence, a restraining device, or a collar
and chain. That is a good idea, because if you have pets
you should be looking after them and they should not
be wandering around in other’s people’s space.
I remember in previous debates on bills of this sort that
one of the most difficult areas was dangerous dogs —
and I see that area gets another mention in this bill.
They should be in a secured enclosure. This does not
mean just a front fence and a side fence, but a secure
enclosure, and we think that is also a good idea. Attack
dogs also get a mention in the bill. They are the ones
we see in the wreckers’ yards and other security areas.
The bill introduces regulations covering the training of
these dogs. They must be trained by businesses skilled
in that area, and those businesses must also be
registered in the relevant municipality.
The bill also has a go at defining what animals can be
eaten. During our discussions it appeared to us that it
was a good deal easier to define what you cannot eat
than what you can eat. However, the bill sets up a
process for that, and it is reflected in the second-reading
speech where in relation to the concerns we had from
our primary producers it says:
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It will not change an individual’s ability to slaughter for their
own consumption poultry or game or a farmer’s ability to
slaughter a consumable animal such as a sheep on their farm,
which is currently permitted under the Meat Industry Act.

I now move to a very good change made by this bill,
and that is the amendment to the Ombudsman’s
Act 1973. For some time farmers, represented by the
Victorian Farmers Federation, have been quite
concerned about the lack of accountability of some of
the Royal Society for the Prevention of Cruelty to
Animals inspectors, in relation to their operations. We
think it is excellent that these officers will now be more
accountable, and that is something that has been
requested by the Victorian Farmers Federation for some
time.
The bill also clears up some issues in the scientific
procedures and premises area. It identifies people who
can be involved in experiments, and it sets down
guidelines to allow more freedom in joint venture
research. It also does some other work in relation to
allowing private veterinary pathologists to give
evidence in court cases, whereas in the past, as we
understand it, the act only listed departmental
employees as being able to give evidence. That gives a
bit more width to what the bill can do in that area.
The veterinary practice board also gets a bit more
opportunity for improvement in managing itself. Again
I come back to the Honourable Dick de Fegley, who
did an awful lot of work in that area in the past.
Due to time constraints I want to move quickly to what
the National Party sees as the most important point. It is
a big bill, it has many things in it, and it is particularly
complex. We have often thought in the past that
omnibus bills are a good idea, and when they only go
across one portfolio it seems reasonably easy. However,
the situation is much more complicated when it runs
across a lot of acts and a lot of complex areas. In fact
the complications can make it a little difficult to get a
full focus on the issues involved.
There was some confusion in the run-up to this bill and
in some of the briefings, and in fact there was an effort
by the government to try to slip through the process we
have been talking about tonight. It certainly has not
worked. The provision I am talking about is proposed
section 44(2). That particular provision is one about
which the National Party is greatly concerned. Our
constituents do not want a minister, whoever the
minister might be, to have sweeping regulatory and
prohibition powers that enable the minister to prohibit
any number of things without the need to go through
the Parliament.
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If the regulation changes that the minister might
envisage putting into place are okay and would be
broadly accepted by the community, the National Party
cannot see why they should not be run through the
Parliament. That seems to be the democratic way in
which the community would like to see that happen.
Surely it is a democratic right for parliamentarians to
represent their constituents in the Parliament, and I am
sure that when people vote us into Parliament that is
exactly what they have in mind: that we come in here,
stand up for their rights and represent them fully. I am
absolutely sure that view underpins the democracy and
the system that we all enjoy.
During debates in this house we have talked about red
tape. We have had some good debates on the red tape
that the government has put into place over the past few
years. They include the practical one of ripping rabbit
warrens as well as other practical ones including putting
up a new fence where the red tape has made it almost
impossible to manage that, and the restrictions that this
government has put in place particularly on our farming
community.
There are many other examples, but I assure the house
that the issues we are talking about in this bill
tonight — these wide-sweeping regulatory and
prohibition powers which a minister can utilise — are
far worse. The minister, whoever it might be, at their
whim — it might be at the whim of perhaps a
well-intended minority group — could overnight
prohibit, ban or regulate the farming communities in
this state out of existence.
There are heaps of examples; the Honourable Phillip
Davis has been through a few. One example that is
causing a lot of concern amongst the community is the
cosmetic and non-therapeutic tail docking of pups.
Members of the National Party have had wide
representations on that issue, as I am sure have
members of other parties. Time precludes me from
going through all the letters and approaches we have
had, but that is one issue that will come under this
legislation.
We can talk about tail docking and marking sheep,
which is well known to many of us as a standard
practice on any farm that runs sheep. We can talk about
the risk of these prohibitions or regulations stopping the
mulesing of sheep which, if it is not done, causes a
tremendous problem in the management of the sheep.
Certainly anyone who has had the opportunity to study
that situation, as most of us on the land have, would
realise the tremendous benefit that mulesing can have.
Hon. J. M. McQuilten interjected.
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Hon. B. W. BISHOP — Indeed, Mr McQuilten,
thank you for your interjection. I am sure your
knowledge of it is quite wide as well, because certainly
mulesing of sheep is a very good management tool. It is
far kinder in the long term on the sheep than not doing
the practice at all, and it is widely accepted throughout
the grazing community. The list goes on and on.

the live sheep exports by these particular actions. She is
a farmer’s daughter and a farmer’s wife. I commend
Fiona on her writing and I urge everyone to read the
article. I am sure that anyone who has any doubt about
the live sheep trade would get a different perspective on
it after reading her views, given the way she has put
them.

The National Party does not wish our farmers and other
sectors of the community to be exposed to the proposal
in the bill. We should be able to have our say about any
changes that might be put forward in our community in
relation to the normal practices that are carried on in
relation to animals.

No doubt other speakers, particularly on this side of the
house, will add to the comments made by Mr Davis and
myself. To conclude my contribution, as I said, this bill
contains good bits and bad bits and we vehemently
oppose the bad bits, particularly in the areas of
regulation and prohibition powers. If this bill is passed
tonight as it stands it will give a minister — not only
the minister we have at present, but ministers into the
future — the power to execute sweeping changes in
animal management, without the opportunity for
Parliament to debate them. Members of the National
Party urge the house to support the amendments that
will be put forward tonight, which will make the bill
much more practical, manageable and fairer,
particularly for the farming community.

As I have said, there are some good things in the bill,
and obviously we would support them, but we cannot
support those particular overpowering regulation and
prohibition powers.
I will conclude my contribution by addressing an issue
that came to my mind this morning. I attended, with a
number of others, the Victorian Farmers Federation
breakfast.
Hon. Philip Davis — A delightful breakfast.
Hon. B. W. BISHOP — It was a marvellous
breakfast, Mr Davis, and I was really pleased to see
such a great crowd of people there enjoying the
wonderful produce from the farming areas of Victoria.
It is a great idea. It gives Melbourne people a very good
look at the productive agricultural sector of Victoria. In
some ways we have lost the links between our
agricultural sector and our city cousins, which is a bit
sad.
As I walked along this morning I was handed a sheet
from the Victorian Farmers Federation. It is a copy of
an article that relates to the issue that has been spoken
about before tonight, of the activists at Portland putting
ham in sheep feed with the real and direct intention of
stopping the export of live sheep to the Middle East.
There is no doubt that that is sabotage, and there are
huge fines applicable to that particular area. Members
of the National Party urge the government to take a
strong stance on this matter because it puts at risk an
export trade that many of our farmers absolutely rely
on.
I will not read the article tonight because I do not think
it is fair to do so with other members wishing to speak.
This telling piece of writing is headed ‘A cruel stunt
kicks farmers in the guts’, which are pretty strong
words. The article is written by Fiona Myers and she
does an excellent job of putting forward how ridiculous
the process is of those activists who would look to ban

Ms HADDEN (Ballarat) — I rise to speak in
support of the Animals Legislation (Animal Welfare)
Bill which amends five acts in relation to animal
welfare and animal practices — namely, the Domestic
(Feral and Nuisance) Animals Act 1994, the
Ombudsman Act 1973, the Prevention of Cruelty to
Animals Act 1986, the Meat Industry Act 1993 and the
Veterinary Practice Act 1997.
In relation to the Domestic (Feral and Nuisance)
Animals Act 1994, the bill addresses the current
problems involved in matching owners with lost dogs
and cats. That will be done by setting minimum
standards for the microchips that are sometimes used to
permanently identify cats and dogs. The bill will also
improve the efficiency and effectiveness of local
government domestic animal management services by
empowering local government to allow contractors to
issue basic penalty infringement notices, provided that
the contractors meet certain minimum skill and
accountability criteria. The contractors will also be
made accountable under the Ombudsman Act 1973.
The bill also makes amendments to ensure that when a
dog is declared dangerous by a council the owner must
have a secure enclosure within the house property. That
is very, very important and timely at the moment,
especially given some of the attacks that have occurred
in Ballarat recently, with dogs attacking and severely
maiming and scarring very young children. The bill
also addresses the issue of an animal found at large and
in breach of the act. Local government will be able to
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seek an order from a Magistrates Court requiring the
owner of the cat or dog to carry out works on their
property to prevent any future escape of the animal.
In relation to the Prevention of Cruelty to Animals Act
1986 the bill will enable an inspector with special
expertise and qualifications, under specific written
authorisation by the minister, to use their existing
powers to determine whether an exemption under
section 6 is justified. Section 6 of the act deals with
certain practices and conduct promoting the animal’s
health or welfare that is able to be carried out by an
inspector.
The bill will also improve the accountability of the
Royal Society for the Prevention of Cruelty to Animals
(RSPCA) inspectors by including them within the
jurisdiction of the Ombudsman. The bill introduces
regulation-making powers to control harmful practices
relating to transportation, capture and medical treatment
of animals — for example, glue traps, dental work by
unqualified persons and cosmetic or non-therapeutic
practices such as tail docking of dogs so as to
implement the October 2002 Primary Industries
Ministerial Council national ban on tail docking.
These regulation-making powers are contained in
clause 44 of the bill and will be introduced to control
harmful practices to animals. The regulations cannot be
made against any practice on farm animals that is
carried out in accordance with a code of practice. The
bill will also increase the penalty for a breach of the
regulations from 5 penalty units to 10 penalty units,
which is equivalent to $1000.
In relation to the regulation-making powers of the
minister under clause 44, it is important to note at this
point that mulesing cannot be regulated; it is permitted
by a code of practice. Castration of animals is permitted
by codes for various species, with conditions, and
cannot be regulated. Tail docking of lambs, pigs and
animals is permitted under code and cannot be
regulated. Calf induction is permitted by code for cattle
under veterinary supervision and again cannot be
regulated. Transportation of calves is covered by codes
of practice for cattle and transportation, and code
contents cannot be regulated, but the issue of excessive
hours of transport, which does and can cause serious
increases in mortality, needs to be addressed, so
regulations may provide a framework to assist the
Livestock Transport Association of Victoria to
underpin driver-training programs et cetera in that
regard.
Other matters that may be regulated under clause 44
powers of the bill are tail docking or cosmetic or
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non-therapeutic procedure on dogs. As I have said,
there is agreement that this practice be banned
nationally by all state and territory governments, and
that is to be regulated by April next year by national
agreement so it is very important that we have
consistency of approach on a national basis. Other
matters that may be regulated under clause 44 are the
practice of twisted and corrugated bridle bits and dental
work on horses.
The bill also amends the Meat Industry Act 1993 and
prohibits the slaughter of dogs, cats and any other
animal that is not defined under the Meat Industry Act
as consumable for human consumption. Again I think
that is a good thing.
The Veterinary Practice Act of 1997 is also to be
amended, and the bill will give the Veterinary Practice
Board flexibility to effectively deal with the registration
of practitioners, disciplinary issues and issues relating
to the practitioners’ fitness to practice.
The amendments to the Domestic (Feral and Nuisance)
Animals Act 1994 addresses a number of issues in
relation to the management and welfare of cats and
dogs, and the amendments will also clarify the issue of
councils appointing private contractors as authorised
officers to run the domestic animal management
services.
The amendments to the Prevention of Cruelty to
Animals Act 1986 also address problems that have
been encountered in enforcing that act. It provides that
suitably qualified inspectors can use their powers to
investigate the treatment of animals by veterinary
practitioners and that all inspectors have the power to
require a person to give their name and address to the
inspector. Amendments to the licensing system for the
conduct of scientific procedures on animals are the
result of a review of the existing scheme.
The amendments to the Ombudsman Act of 1973 are
more particularly contained in clause 30 of the bill.
That addresses specific issues of concern about the
manner in which the RSPCA officers, who are
appointed as inspectors under the Prevention of Cruelty
to Animals Act 1986, have conducted investigations.
The main criticism of the RSPCA officers has been
their lack of accountability as they are employees of a
private organisation or non-government organisation. A
similar problem can also arise with the exercise of
powers granted by local government to contractors to
perform certain domestic animal management services.
Therefore the Ombudsman Act will also be amended to
bring both contractors and Royal Society for the
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Prevention of Cruelty to Animals (RSPCA) officers
under the jurisdiction of the Ombudsman.
I was during the last term of this Parliament and
continue to be a member of the Victorian Parliament’s
Law Reform Committee. Our report tabled in
Parliament in May 2002 entitled The Powers of Entry,
Search, Seizure and Questioning by Authorised
Persons, looked in chapter 4 particularly at the powers
of inspectors and RSPCA officers et cetera, and there
are a number of recommendations in that chapter which
have been adopted in this bill. I am very pleased about
that as a lot of work was done on that issue.
There has been an enormous amount of consultation on
this bill. Consultation has taken place with the Animal
Welfare Advisory Committee; the Australian
Veterinary Association; the Domestic Animal
Management Implantation Committee; the Domestic
Animal Registries; Central Animal Records Australia
Pty Ltd; the Lost Dogs’ Home; Dr Ted Donelan, who is
a veterinary consultant to the Dog and Cat Management
Board of South Australia on the electronic
identification of cats and dogs; as well as with
Standards Australia. Local government bodies and
individual councils have also been consulted.
Consultation has also taken place with Primesafe over
the amendments to the Meat Industry Act.
The council of RSPCA Victoria and the Ombudsman’s
office have also agreed that the compliance activities of
the RSPCA inspectors should be subject to inquiries
and investigation by the Ombudsman to protect the
public interest. There has also been consultation with
the Veterinary Practitioners Registration Board on the
framing of the amendments to the Veterinary Practice
Act 1997.
It is certainly a very good bill. It covers, as I say, five
pieces of legislation, and these very important
amendments bring those acts into line with current
practices in this the 21st century. I commend the bill to
the house.
Hon. R. H. BOWDEN (South Eastern) — I rise to
make my contribution on the Animals Legislation
(Animal Welfare) Bill. In doing so I suggest to
honourable members that South Eastern Province is a
part of Victoria where there is a great deal of interaction
with animals — in the dairy industry, in the racing
industry, in the training industry for the racing
fraternity, and also in recreational horseriding. In
addition to that there are many marine activities, and I
will come to that later in my presentation.
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The general activities that are carried out in the dairy
industry, where animals produce the milk and so forth,
are extremely valuable. The properties and the animals
on them that produce the milk are very well cared
for — and they need to be well cared for to maintain
the quality and the output that is needed both in a
quality assurance sense and an economic sense. Having
represented the electorate for 11 years or thereabouts
my personal experience is that operators in the dairy
industry are extremely aware of and concerned about
the good management, welfare and health of the
animals.
The same positive thing can be said of members of the
racing and horse training industries, and also the very
large number of people involved in recreational
horseriding and gymkhana events that take place within
the South Eastern Province.
This omnibus bill is helpful, and if it contributes to
reducing the level of avoidable cruelty and prevents
unnecessary suffering or difficulties for animals, then
that is a very good thing and is extremely supportable.
I also believe and strongly support a timely feature of
the bill — that is, the banning of the preparation of dog
and cat meat for human consumption. In my opinion
that is totally unacceptable in this state and country.
There is no place for it in our society, and I do not
condone that practice for one moment. That ban is a
positive, sensible and very desirable feature of the bill.
It may be that that is what happens in other countries
and other cultures, but that is not a good thing even in
those places. Those other societies have other
arrangements, but I strongly support a ban on the
consumption of dog and cat meat in Victoria and
Australia.
For most of my life I have been fortunate to have
owned a series of domestic animals. I have two dogs,
Fred and Sam, that are of questionable parentage. They
are not sophisticated dogs at all, but I am very fond of
them. They were acquired by my wife and me some
four or five years ago when they were definitely
scheduled to be euthanised. We were able to save them
and they are wonderful pets.
Hon. C. D. Hirsh — Don’t you love them!
Hon. R. H. BOWDEN — I like them very much,
and I am very pleased to have them.
Hon. W. R. Baxter interjected.
Hon. R. H. BOWDEN — I am a good customer of
Uncle Ben’s, as has been suggested. But I also
understand the situation with cats. We have a cat at our
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place. Mandy — that is her name — manages me very
well. So, I like animals, and I can relate to the intention
of this bill.
Hon. T. C. Theophanous interjected.
Hon. R. H. BOWDEN — My cat manages me very
well.
Hon. T. C. Theophanous — You should not talk
about your wife like that.
Hon. R. H. BOWDEN — No, Mandy is the cat! As
an individual I am very much inclined to be receptive to
the goals of this bill because I enjoy and appreciate
animals, and I am sure other honourable members feel
like I do.
It is necessary to understand that in order to appreciate
animals and look after them properly, they have to have
appropriate facilities, and what is required under several
sets of circumstances is very carefully spelt out, so that
is very helpful.
Microchips implanted into animals are important
because if an animal is lost, its owners become very
concerned, and I modestly include myself in that
category. It is nice to know that lost animals with
implanted microchips will probably be rapidly
identified and returned to their owners.
The bill makes it very clear that the unnecessary
training of dogs to attack is not encouraged and is
specifically prohibited. That is sensible, although there
is a need in the security industry for suitable dogs to be
so trained. I think that is a careful notation I detected
within the bill.
In transporting animals it is extremely important to
make sure that they are well cared for, well provided
for and that the transportation process is not inhumane
or does not unduly impact on the health and welfare of
the animals. It is important to have regulations on that
matter.
On regulation, I would perhaps echo the comments of
several members on this side of the house. In my
opinion it would be better to legislate very clear
mandatory rules under the legislation. The ministerial
fiat given in this bill to enable the minister at any point
in time to come up with regulations is too wide a brief.
I think the minister should be able to use much better
guidelines such as those in legislation would suggest.
The banning of tail docking of puppies is a good feature
of the bill. Not one of the dogs I have had has had its
tail docked. I believe an animal should be left as nature
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intended it unless there are issues of management, as in
the case of sheep. I do not support the docking of tails
of puppies.
Hon. T. C. Theophanous — Are you sure?
Hon. R. H. BOWDEN — Yes, I do not believe in
cutting the tails of young pups. That is a feature of the
bill.
I am concerned about clause 44(2), which inserts new
section 42(1)(na) and (nb) into the Prevention of
Cruelty to Animals Act. I shall just read those
provisions briefly:
(na) prohibiting or regulating —
(i)

any medical or veterinary procedure conducted on
animals; or

(ii) any method of capture of animals; or
(iii) any method or procedure of transport of animals —
that may cause injury, suffering or distress to animals;
(nb) prohibiting or regulating the possession or use of any
implement, device or thing that may cause injury,
suffering or distress in an animal …

I thought the provisions in clause 44(2) were worth
reading into Hansard so that the citizens of Victoria can
know very clearly what is meant. My concern about
that is that I understand fish are considered to be
animals. It may be that extremists in the animal
liberation front or some community group that are
unreasonable or want to be litigious could use those
provisions to make life miserable for recreational
fishermen.
I think the government has a responsibility to make it
absolutely clear that those provisions cannot, should not
and will not be used to harass recreational fishermen or
people engaged in marine activities, because a literal
interpretation of those clause 44(2) provisions could
have a very severe impact on the multibillion-dollar
fishing and boating industries. I do not believe that is
what the government intends. I would like to see some
very specific clarification that those provisions in clause
44 (2) do not apply to fishing or boating, because that
could be the subject of unreasonable legal action.
The specific banning of the slaughter of dogs and cats
for food is important, as I said at the beginning of my
remarks. Overall I think the bill has much to
compliment it. I care a lot for animals, and I know
honourable members of this chamber do too, so I think
the bill is worthy of support.
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Hon. R. G. MITCHELL (Central Highlands) — I
rise to speak on the Animals Legislation (Animal
Welfare) Bill. As an omnibus bill it covers a lot of little
areas, tidies a lot of things up and puts a lot of different
areas into perspective — things like the Domestic
(Feral and Nuisance) Animals Act 1994, the Meat
Industry Act 1993, the Ombudsman Act 1973, the
Prevention of Cruelty to Animals Act 1986 and the
Veterinary Practice Act 1997.

With respect to the Meat Industry Act, the bill prohibits
the slaughter of dogs, cats or any other animal that is
not defined under the Meat Industry Act as consumable
for human consumption. It will not change an
individual’s ability to slaughter poultry or game for
their own consumption, or a farmer’s ability to
slaughter a consumable animal such as a sheep on their
farm, which is currently permitted under the Meat
Industry Act.

With respect to the Domestic (Feral and Nuisance)
Animals Act 1994, the bill sets minimum standards for
microchips that are sometimes used to permanently
identify dogs and cats. It also licenses registries that
currently hold relevant information so that they can be
required to provide adequate integrated data retrieval
services. This addresses the present problem involved
in contacting owners of lost dogs and cats because
different microchips have been used and there have
been no set standards. It is not always possible for
councils to read microchips that were fitted in other
areas.

With respect to the Veterinary Practice Act 1997, the
bill gives the Veterinary Practice Board flexibility to
effectively deal with the registration of practitioners’
disciplinary issues and issues relating to a practitioner’s
fitness to practise by requiring veterinary practitioners
to be competent in the English language and
introducing a non-practising category of specific
registration to enable veterinary practitioners to
maintain their professional standing while not
practising.

The bill makes amendments to ensure that the owner of
a dog which is declared by a council to be dangerous
must have a secure enclosure built on their property.
This will be in addition to the use of the house as an
enclosure, so there will have to be a proper area fenced
off so the dog can be kept away from the public and out
of harm’s away. Where a court finds that a cat or dog
has breached the act by being at large, the bill allows
local councils to seek an order from the Magistrates
Court to require an owner of a cat or dog to carry out
work on their property to prevent the animal from
escaping.
With respect to the Prevention of Cruelty to Animals
Act 1986, the bill permits an inspector with expertise
and qualifications, under specific written authorisation
from the minister, to use their existing powers to
determine whether or not an exemption under section 6
of the principal act is justified. Section 6 of the act
specifies that the act does not apply to certain practices
and conduct, including veterinary treatment carried out
for the purpose of promoting the animal’s health or
welfare. It also improves the public accountability of
RSPCA inspectors by including them within the
jurisdiction of the Ombudsman.
It also requires a person to provide their name and
address to an inspector in certain circumstances. It
modifies the licensing system for persons conducting
scientific procedures on animals, and it amends certain
definitions to provide greater protection to non-human
primates and to avoid the act applying to fertilised eggs
and other partly formed animals.

It will also permit a pool of persons to be approved by
the Governor in Council to be available to be appointed
to a disciplinary hearing panel by the president of the
board, as required from time to time. This streamlines
the existing process of the Governor in Council
appointing a panel member in the absence of an
available board member. The bill empowers the board
to prohibit a practitioner — —
Hon. W. R. Baxter — Are you just reading the
second-reading speech?
Hon. R. G. MITCHELL — No I am not, Bill. The
bill empowers the board to prohibit a practitioner
whose registration has been cancelled in Victoria from
reapplying for registration in Victoria on the basis of a
current registration in another state or New Zealand. It
will be mandatory for the board to give notice of
determinations of hearing in line with the Medical
Practice Act 1994.
The amendments to the Domestic (Feral and Nuisance)
Animals Act address a number of issues that have
arisen in relation to the management and welfare of cats
and dogs. This includes problems officers of the
Department of Primary Industries have encountered in
enforcing the act against the owners of persistently
stray animals and persons training dogs for attack
purposes. The microchipping provisions are a
recognition of the need for a regulated scheme to ensure
that the implanting of microchips in dogs and cats is as
effective as possible in leading to the recovery of strays
by their owners. The amendments will also clarify the
issue of municipal councils appointing private
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contractors as authorised officers to run their domestic
animal management services.
In relation to the Prevention of Cruelty to Animals
Act 1986 and the Domestic (Feral and Nuisance)
Animals Act 1994, there has been extensive
consultation with the Animal Welfare Advisory
Committee, the Australian Veterinary Association, the
Domestic Animal Management Implantation
Committee, Domestic Animal Registries Inc., which is
a microchip advisory consortium, Central Animal
Records Australia, which is a microchip registry, the
Lost Dogs Home and Dr Ted Donelan, who is a
veterinary consultant to the Dog and Cat Management
Board of South Australia on electronic identification of
dogs and cats, and Standards Australia. Local
government associations were also consulted.
This is an omnibus bill which amends various acts to
make their running a lot cleaner and smoother, which is
all the better for Victorians. I commend the bill to the
house.
Hon. D. KOCH (Western) — It gives me much
pleasure to make a contribution to the debate on the
Animals Legislation (Animal Welfare) Bill. I
congratulate our side of the house on the argument
being put forward. The argument put forward by our
leader, the Honourable Philip Davis, and supported by
the Honourable Ron Bowden, certainly demonstrated
the opposition’s concern about what is taking place in
this bill.
As Mr Mitchell has just said at the close of his
contribution this is an omnibus bill, which means that a
number of bills are up for amendment at the one time.
In doing this we give the minister the opportunity to
introduce amendments to five bills this evening. That
certainly gives us a bit of concern on this side of the
house.
The bills I refer to are the Domestic (Feral and
Nuisance) Animals Act 1994; the Meat Industry Act
1993; the Ombudsman Act 1973; the Prevention of
Cruelty to Animals Act 1986; and the Veterinary
Practice Act 1997. We have certainly demonstrated on
this side of the house, as we have before, that open
consultation has been broad and across all perspectives
of those involved or those who have an interest in this
bill. That includes owners, individuals and
organisations that have an interest in cats and dogs,
such as the Victorian Canine Association. But, more
importantly, it is worth recognising in the house this
evening the burden we will place on veterinary
practitioners in implementing this bill. I recognise the
need for changes to these pieces of legislation, but my
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main call in relation to this amending bill is no different
from what everyone else has raised this evening — that
is, the powers that will be exercised by the minister. We
only have to look at clause 44, which substitutes
section 42(2) into the Prevention of Cruelty to Animals
Act, to demonstrate the wide powers that are being
offered to the minister away from the debate that should
take place in the atmosphere of this house.
There are many proven farming practices, as mentioned
by the Honourable Philip Davis in his contribution. I
have not heard it raised by other members. It is
important to note that the farming community has
major concerns about historic animal practices. Those
practices have all benefited the industry and we should
not back away from them. They are what we recognise
as very important parts of agriculture across the state of
Victoria. They include the dehorning of cattle, the
mulesing of sheep, and the tail docking of both sheep
and cattle; the other important area is the castration of
livestock. These things could cause many disasters
under the sweeping changes of this animals legislation
bill. Through the Chair, I think Ms Hadden has a
concern about what we are raising here this
evening — —
Ms Hadden interjected.
Hon. D. KOCH — I apologise. I await the
contribution of the member. We have a major concern
that if we adhere to this across-the-board sweeping
legislation, the minister, at a stroke of the pen, can
determine without coming back to us by regulation
little things like dehorning cattle. Everyone says, ‘Oh,
dehorning cattle. That is not a big issue!’. But in many
ways if we consider it from the point of view of our
export opportunities, where livestock with horns of all
configurations are damaging each other in transit, we
recognise that what that would do to the yield of beef
across this country would be quite dramatic.
Let us look at not having the opportunity of mulesing
sheep. If the season gives us hot weather, humidity,
rainfall and what have you we could find Victoria
raging with what those in the industry term ‘maggot
taxis’. It is a shame that it should take place. Not having
the opportunity to continually mules and de-tail sheep
and other things are what we will be faced with because
of these wide powers being offered to the minister.
There are many areas here we should recognise that go
further than just what happens on farm. As the Leader
of the Opposition indicated tonight, there is the
potential for commercial bans to take place across
regional Victoria in relation to, for instance, the
banning of the live sheep trade, which we are
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confronting at the minute, and also in relation to cattle.
These are the areas we need to be very conscious of in
dealing with this animal legislation bill.

There have been many endeavours and much training
has taken place on the issue, but to tie that into a corner
is something that has not taken place.

I draw attention to clause 44(2), which substitutes new
section 42(1)(na) and (nb). These provisions confirm
the opportunity afforded to the minister of the day to
use his powers to make regulations prohibiting or
regulating certain activities. New section 42(1)(na) says
the Governor in Council may make regulations:

On many occasions our by-laws officers are sent out to
attend particular situations and are confronted with
animals mauling livestock or the like. Regrettably on
those occasions a firearm becomes the adjudicator,
which I do not think is where we should be. I think a lot
of this will be picked up on this bill.

… prohibiting or regulating —
(1) any medical or veterinary procedure conducted on
animals; or
(ii) any method of capture of animals; or
(iii) any method or procedure of transport of animals —
that may cause injury, suffering or distress to animals …

This is at the discretion of the minister. New
paragraph (nb) talks about the prohibiting or regulating
of:
… the possession or use of any implement, device or thing
that may cause injury, suffering or distress in an animal …

These are very wide powers that have been afforded to
the minister. We all should be conscious of what we
have got before us this evening.
It is a collective or omnibus bill which amends five acts
across the board. I will just work through those quickly;
they have been touched on here this evening. The
amendments to the Domestic (Feral and Nuisance)
Animals Act 1994 determine the minimum standards
for microchips by making them part of an integrated
data receivable system — which is just a database that
picks up on where these animals are to locate the
ownership of animals. We have to look at the
affordability of this process; it is not that
straightforward. Is there an intention to make
microchipping compulsory across the state of Victoria?
If so what will happen to animals that do not have
microchips for their own identification or, more to the
point, the identification of their ownership? These are
valid questions that need to be answered.
Members of the opposition support the better restraint
and housing of dangerous dogs, but at the same time I
think it is important to recognise that responsibility for
the housing of these animals principally comes back to
councils. They exercise the right under their by-laws in
relation to many of these matters. If we look at the
qualifications of authorised officers at councils to
determine what dangerous dogs are, to my knowledge
no-one has that capacity within local government.

The Shire of Moyne has highlighted something that I
think is worthy of the house’s consideration. The
Moyne shire has something in the order of 3000 dogs
on its register and is concerned that many of them do
not really fit any particular part of the register. Mr Bob
Handby is the manager of health, environment and
regulations at the Moyne shire, and he said quite openly
to us:
The amendment —

to the Domestic (Feral and Nuisance) Animals Act
1994 —
included restrictions on the ownership and keeping of
restricted breed dogs. Council’s experience is that the
definition of a restricted breed dog, i.e. as defined by the
Commonwealth Customs (Prohibited Imports) Regulations
1956, indicates that the pit bull terrier is the only breed
currently existing in Australia.
Council deals with many dogs with a very like nature and
appearance to pit bull terriers and would like the definition of
a restricted breed dog extended to include such dogs rather
than the purebreds defined under existing legislation.
The Moyne shire has 3000 dogs registered but only 5 of these
are registered as restricted breed dogs. The Moyne shire is of
the opinion that many other dogs should be included in the
additional controls that apply to the restricted breed dogs.

This is a legitimate concern that should probably be
picked up by the government in relation to this
legislation.
Other areas have been spoken about this evening,
including amendments to the Meat Industry Act, the
Ombudsman Act, the Prevention of Cruelty to Animals
Act and the Veterinary Practice Act. The time available
to me is limited, but it is important to recognise the
opportunity afforded to the minister under regulation to
bring the legislation back through the house. From that
point of view I indicate that the opposition would be
supportive of the government if it can pick up on some
of the concerns raised here tonight. At the same time
the opposition does not oppose the bill before the
house.
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Mr SCHEFFER (Monash) — The Animals
Legislation (Animal Welfare) Bill contains provisions
that will have a broad impact. The bill sets standards for
microchip implants, introduces an accountability
structure for Royal Society for the Prevention of
Cruelty to Animals inspectors, regulates transportation,
capture and medical treatment of animals, increases
penalties for cruelty to animals, bans slaughtering and
eating of non-consumable animals, assists local
governments to run better domestic animal services and
will require an owner to stop dangerous dogs in
particular leaving the owner’s property. I will refer
briefly to each of these elements.
Tagging cats and dogs through microchips, as other
speakers have said, has been of great benefit to many
people in finding lost pets. Most families have
experienced missing pets. With microchip implants the
chance of finding the animal is increased. I had not
realised until I researched this bill that there is not a
single system in place. I understand there are at least
two providers of registries in Victoria, one in New
South Wales and a number of smaller ones in other
states. Vets provide a microchip service and local
councils take the advantage, through one of the
microchip registries, to conduct subsidised microchip
implanting days in their communities. The registries do
not share their databases, so as people move around
with their animals, if their animals are lost, the owners
have no choice but to trawl through registry companies
to find the one that has their animal on its database.
Clause 9 inserts proposed part 4A into the Domestic
(Feral and Nuisance) Animals Act and provides for the
regulation of domestic animal registration services and
the persons who implant microchips. Under this bill
registry services can only be provided by persons who
hold licences, and the technology they use must be
prescribed and standardised. As well licensed operators
will be required to manage their data in accordance
with a standardised methodology. Similarly, the people
who implant the chips must be authorised implanters or
a veterinarian or someone employed by the vet or under
their direction.
Operators of pounds and animal shelters will be
required to scan found animals within three days of
entry to check whether the animal has been implanted
with a microchip. The bill also requires restrictions to
be placed on the information that is held by a person
who holds a licence to operate a registry. Under
clause 10 the government can appoint non-government
employees to audit domestic animal industries and
microchip registries in cases where current public
servants are unable to provide that service.
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Under the current Prevention of Cruelty to Animals Act
the minister can authorise officers of the Royal Society
for the Prevention of Cruelty to Animals to act as
inspectors, and the minister may remove them for any
reason — reasons are not specified in the act. The
RSPCA, through its officers, has statutory powers that
the government does not have the ability to investigate,
because the officers are not government employees.
Under these amendments these appointees will come
within the jurisdiction of the Ombudsman, who is
therefore able to hear complaints against them.
The purpose of these amendments is to set standards for
the technology itself and to ensure that persons
operating microchip registries in Victoria are registered
and that they operate in a systematic way with other
licensed registers and in accordance with the prescribed
administrative and data management processes. This
will be a great benefit to lost animals and to their
owners.
The amendments to the Domestic (Feral and Nuisance)
Animals Act also tackle a range of issues concerning
the management of domestic animals. Clause 6
prohibits a person from training their dog to attack
except where it is being trained by a registered animal
business. Under clause 7 provisions are set out to
require owners of dangerous dogs to restrain them on
their premises. This clause brings the management of
dangerous dogs — defined as those that have attacked a
person or another animal — into line with the
management of restricted breed dogs. Under this
legislation an owner of a dangerous dog will be
required to have a prescribed enclosure for their dog
outside their house.
Clause 24 allows the court to order the owner of a cat or
dog that has strayed to take action to ensure that the
animal is unable to escape from the owner’s premises.
Council officers are also empowered to seize the animal
if the owner has breached a court order relating to the
animal and it is found outside the owner’s premises.
This measure is necessary in the interests of public
safety. I understand that 80 per cent of dog attacks
occur outside the owner’s premises, usually close by.
The most common breeds involved are bull terrier
crosses, bull-mastiffs and Dobermans — I do not know
whether the plural is ‘Dobermans’ or ‘Dobermen’, so I
will say both — as well as cross-breeds.
Hon. J. G. Hilton interjected.
Mr SCHEFFER — ‘Doberpersons’ I hear from
Mr Hilton — thank you. The public needs to be
protected, and the owners of such dogs need to be
pressured to comply with standards of public safety.
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Clause 11 clarifies the power of local councils to
appoint authorised officers who will have limited
powers to issue infringement notices — for example,
for certain offences involving animals straying.
Clause 29 amends the Meat Industry Act, making it an
offence to slaughter for human consumption an animal
that is not a consumable animal. The bill says that this
will apply to cats and dogs. As members know, these
changes arise out of concern over stories — I believe
them to be urban myths — that people are eating cats
and dogs. This is essentially a cultural issue. Most
people in our culture will eat poultry, cattle and sheep,
not to mention seafood. Others draw the line at pork,
and still others at game, goat, horse, donkey and
ostrich — even though these creatures are all defined as
consumable animals.
Notwithstanding the fact that they are defined as
consumable animals it is not permitted to slaughter
donkeys or horses for human consumption. I think that
donkeys and horses would think that is a very good
thing. I understand it has never been proved that
numbers of people in Victoria eat cats and dogs, but the
changes to the Meat Industry Act that make it an
offence are a good thing, because it is offensive to
many Victorians.
Under the existing law inspectors cannot intervene
when they believe pain and suffering is being caused to
an animal as a consequence of a veterinary procedure.
As I am getting the wind-up, I will dispense with the
rest of my contribution and merely say that any
measure the government takes to prevent or minimise
cruelty to animals and to minimise their pain and
suffering is a good thing. I commend the bill to the
house.
House divided on omission (members in favour vote no):

Ayes, 23
Argondizzo, Ms
Broad, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hadden, Ms
Hilton, Mr (Teller)
Hirsh, Ms
Lenders, Mr
McQuilten, Mr
Madden, Mr

Mikakos, Ms (Teller)
Mitchell, Mr
Nguyen, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr (Teller)
Davis, Mr D. McL.
Davis, Mr P. R.

Lovell, Ms
Olexander, Mr
Rich-Phillips, Mr (Teller)
Stoney, Mr
Strong, Mr

Jennings, Mr

Vogels, Mr

Pair
Amendment negatived.
Motion agreed to.
Read second time.
Committed.

Committee
Clause 1

Hon. PHILIP DAVIS (Gippsland) — I thought on
the purposes clause I would seek clarification in regard
to a couple of matters. I will flag now that I propose to
introduce amendments to clause 44. But before
proceeding to clause 44 I thought that on the purposes
clause it would be helpful for the committee to have a
discussion concerning two matters. One is in relation to
the intention of the government to make regulations
under the Prevention of Cruelty to Animals Act aside
from the regulations flagged by it when it introduced
the legislation to deal with banning the tail docking of
dogs.
I am seeking to draw out the intention of the
government to use this new wide regulation-making
power more broadly than that which has already been
announced on the basis of justifying its introduction in
the bill. I am seeking some reassurance, in particular for
the farming community, that it is not the intention of
the government to introduce additional regulations that
will affect the welfare of animals under the Prevention
of Cruelty to Animals Act subsequent to the passage of
the bill.
It is certainly the case that representatives of the
farming community have been given that advice
informally, as it were, in briefings, but there is no
confirmation by the government in a substantive way
that that is the government’s intentions. I will be asking
the minister to respond about the government’s
intention in creating regulations, and further — —
Honourable members interjecting.

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr

Thursday, 27 November 2003

Drum, Mr
Forwood, Mr
Hall, Mr
Koch, Mr

The CHAIR — Order! I remind Mr Smith that it is
hard for the member to concentrate and for the minister
to hear.
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Hon. PHILIP DAVIS — Thank you for your
assistance, Chair. I am sure this committee stage will be
expedited by a shortened concentrated effort on the
matters before us.
I turn to the second issue. I am concerned with
statements made by the minister about the
regulation-making powers. I draw the attention of the
committee to the second-reading speech where the
minister says:
These new regulation-making powers will not affect an act or
practice with respect to a farm animal that is carried out in
accordance with a code of practice under the act. If an activity
is undertaken in respect of farm animals, and that activity is
undertaken in accordance with a code of practice, then
regulations made under the act do not apply to that practice.

Clearly, I have advice different from the advice which
is purported to have been given to the minister. I accept
as a matter of record that the minister said what he said
both in the second-reading speech and in the public
domain through the media.
What I am more particularly interested in is the
operation of these provisions — that is, the conflict that
arises between the minister’s interpretation and the
interpretation of others about whether there is a
capacity for a general regulation-making power to
prohibit or proscribe any activity that is presently being
performed under a code of practice.
I ask the minister to clarify those two points, and if he is
able is to do so to my satisfaction, we may be able to
move quickly to clause 44.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the member for raising the two
issues which I understand he is concerned about. I
make the general point that there are important
questions of principle in the bill, and generally speaking
the opposition is not opposed to the thrust of this
particular bill. In relation to the specific issue about tail
docking, I must say it is something I have never
personally felt comfortable about, and much of the
community has not felt comfortable about.
I was talking earlier to Ms Darveniza, who informed
me that she has two dogs, one called Culley and the
other called Maeve, and that at least one of them is a
poodle. She said they are breeds that usually have their
tails cut off. In her case she made a decision to keep
what she described as ‘their beautiful tails’. I am not
sure that this practice has a lot of community support at
the moment, but I want to address the two specific
issues that the Leader of the Opposition raised with me.
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The first relates to whether there would be any
additional regulations under clause 44 — I presume that
is the provision he is referring to — which would go
beyond tail docking. Whilst I understand the request
that the Leader of the Opposition has made of me to
give a commitment that there would be no additional
regulations that would go beyond tail docking, I am not
able to give him satisfaction in relation to that matter.
To explain the reason I want to take him through a
couple of possible scenarios.
It may well be that the industry itself, the very people
that have raised concerns with the Leader of the
Opposition, may come to the government and make a
request for a change in regulations, or ask for some
additional regulations. Were I to now concede to the
request from the Leader of the Opposition it would
mean that a future minister would not be able to use this
provision to accommodate the requests of the very
industry which the Leader of the Opposition is seeking
to protect. I am therefore unable to give the Leader of
the Opposition that commitment.
The advice which the Leader of the Opposition has
received, which I understand is conflicting advice — or
which he claims is conflicting advice — to that which
has been provided to him by the government, as I
understand it revolves around the question of whether
regulations can or cannot override codes of practice; I
think that is the essence of the issue. I refer the member
to section 42(3) of the principal act that reads:
The regulations do not apply to any act or practice with
respect to the farming, transport, sale or killing of any farm
animal if that act or practice is carried out in accordance with
a Code of Practice.

I do not know what could be clearer. It is clear from
that particular provision that regulations do not apply if
a code of practice already exists. I am not sure why the
Leader of the Opposition is unable to have faith in that
particular provision from the regulation — —
Hon. Philip Davis interjected.
Hon. T. C. THEOPHANOUS — I think at the end
of the day with these things there are two issues: one is
what the provisions themselves actually say, and the
other is the comfort you may or may not receive from
the minister at the table — and I understand those
issues. However, in this instance there seems to me to
be a provision which ought to give you the comfort that
you desire.
On the second question, in respect of clause 1, which
the Leader of the Opposition has brought to my
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attention, I think he ought to be satisfied by the words
that are contained in section 42(3) of the principal act.

regulations which would affect the welfare and
management of livestock for farm production?

Hon. PHILIP DAVIS (Gippsland) — It would
hardly be a surprise to the minister to learn that I am not
satisfied by the response, and perhaps I will deal with
the issues one at a time so that we can deal with them
expeditiously.

Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I make a point for clarification because I
am not quite sure what the Leader of the Opposition
intends to do with this, but it seems to me that the
details of the issues we are actually discussing relate to
clause 44, and I am not sure why we are dealing with
them here under clause 1. That is one issue, and I am
happy to respond.

In seeking an assurance from the minister about the
government’s intentions with regulations, I come back
to the justification for the creation of the
regulation-making power. The justification is to
facilitate the introduction of regulations on the tail
docking of dogs. That is not a farming procedure in a
sense, so stakeholders from the farming community are
not concerned about the introduction of those
regulations per se. Obviously there are others I alluded
to in the second-reading debate who are concerned.
It seems to me that the issue the farming community is
concerned about is that there is an agenda to introduce
these regulation-making powers. The
regulation-making powers are not subject to
parliamentary disallowance otherwise than by an
adverse finding by the Scrutiny of Acts and Regulations
Committee, which is a committee controlled by the
government of the day and therefore hardly likely to
give an adverse finding in relation to any regulations
the government signs off on in reality. So there is no
effective way for the Parliament to independently
consider these proposed regulations that might be
introduced under this head of power being provided by
this bill.
What the farming community is looking for and what
the Victorian Farmers Federation is looking for — and I
have cited various pieces of correspondence to the
minister, to me and so on, specifically setting out a
request in these terms, and I know as a matter of fact
that this very day the VFF was in contact with the
minister’s office seeking some comfort on this matter.
That comfort was not provided by the close of business
today, and therefore I am obliged to raise this matter in
the chamber and to pursue it further.
The minister has indicated that so far as he is aware, as
I understand it, there is no proposal for further
regulation of the farming industry, and there may be
representation made by the farming industry for
regulations to be introduced. Is it possible for the
minister to give the house a commitment in relation to
that very matter — that is, providing there are no
representations from the peak farming organisations for
regulations in the remainder of this term of Parliament,
the present government does not intend to bring in

Hon. PHILIP DAVIS (Gippsland) — It seemed
logistically simpler to deal with the issues that needed
to be dealt with under the purposes clause and to
understand the purpose of introducing these
amendments to the Prevention of Cruelty to Animals
Act. I am referring explicitly to that provision. It was a
matter of process, really, to find a way of dealing with
this matter expeditiously. There is a secondary matter
which relates to similar amendments concerning the
conflict between codes of practice.
If the minister is able to respond on the issue of the
government’s intention — perhaps he is waiting for
additional advice to come — I might seek to embellish
on the conflict between the codes of practice and the
regulation-making powers. They go to the same issue,
in effect, which is that members of the farming
community feel potentially threatened by a regulation
being made which would impact in such a way on the
code of practice that it would in effect make the code of
practice unviable.
Perhaps I will give an example. Regrettably after dinner
we have to talk about some activities that perhaps
people should talk about at other times of the day. The
code of accepted farming practice for the welfare of
sheep, which was gazetted on 7 June 2001, goes to a
number of matters. Point 9, headed ‘Husbandry
procedures — surgical’, lists a number of activities: ear
marking, tail docking, castration, mules operation,
pizzle dropping, and teeth grinding/trimming. Point 10
is headed ‘Humane destruction of sheep’, and so on.
I will not elaborate on some of these matters because
some members might not have had any experience of
them and might be somewhat put off by them. For
those who are very familiar with some of the necessary
but frankly brutal procedures that are required to be
performed to humanely maintain the welfare of
animals, this is germane to everything that represents
good husbandry practice.
There is a potential for any of these practices to be at
risk, because all the relevant codes actually do is set out
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a procedure. They do not authorise the activity. In the
event that a husbandry practice is performed — that is,
a surgical procedure, for example, is performed — the
codes set out how it shall be performed. There is no
explicit authorisation for that procedure within the
code.
What members of the farming community are
particularly alarmed about is the failure thus far of the
minister in the other place, the Minister for Agriculture,
to recognise the prospect that interventions could be
made by way of these new regulation-making powers
that would effectively proscribe those activities in part
or in full. For example, the mules operation is an
absolutely necessary husbandry operation for the
welfare of wool-growing sheep. Any farmer who fails
to mules their sheep frankly ought to be prosecuted
rather than the reverse onus that applies at the present
time, which is that the farmer has to demonstrate that he
has performed the practice in accordance with the code.
What I am really saying is that there is no authorisation
implied in these codes of practice for routine farming
activities. It would be a very simple thing for a
regulation to be introduced, regrettably, by a future
minister who perhaps did not have the same
understanding as previous or current ministers. I cast no
aspersion on the incumbent; I do not think that would
be helpful at this point. It may be that a minister who
does not clearly understand these issues succumbs to
the lobbying.
I well remember back to the 1980s, when members of
Animal Liberation, who are the lunatics trying to wreck
the live sheep trade, were campaigning to ban mulesing
of sheep. That occurred in the mid-1980s and I full well
remember it — and I am sure Mr Bishop and
Mr Stoney would also remember it. It was a real
political risk.
What I am suggesting to the committee is that the code
of practice does not in itself give an authorisation for
that procedure. It could be easily prohibited by way of
the introduction of a regulation, firstly; and secondly, in
relation to any of these codes it would again be easy to
introduce a regulation to require that in respect of the
procedure set out under the code, that procedure be
performed only by a veterinary surgeon. In effect that
would mean that these procedures would stop, as
Mr McQuilten, who is familiar with these matters,
would confirm.
It would be financially and physically impossible for
the veterinary profession to provide the manpower for
these operations to occur, because we are talking about
a whole range of surgical procedures that farmers carry

1955

out routinely or, more typically in larger operations,
engage contractors to perform — lamb-marking
contractors who mark lambs and perform mulesing and
those sorts of things. You have people who are expert
in their trade who do the job just as well as a veterinary
surgeon, and in most cases probably better because they
perform more operations, yet who potentially would be
at risk of being unable to do so because of a regulation.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I am happy to deal with this under
clause 1, but I still make the point that I think more
correctly this ought be dealt with under the appropriate
clause, which is clause 44. In saying I will deal with it
under clause 1, I hope this is not simply the opposition
wanting to go through a detailed discussion of what is
effectively clause 44 and then still having the option of
going through all the clauses between clause 1 and
clause 44.
Hon. PHILIP DAVIS (Gippsland) — I will
respond to the minister. That is not the intention. The
intention is to crystallise this issue now and then go
straight to clause 44 and deal with the amendments that
we have flagged.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — On that basis I am happy to deal with the
issues under clause 1.
Let me try and make a point to the member bearing in
mind that I am the minister at the table, but I am not the
responsible minister in this instance. In relation to the
first issue which has been raised by the honourable
member, I understand his concerns about the issue.
However, I have already indicated that I am unable to
give a commitment to the issue. Part of my rationale for
that was that we may need to make a regulation which
is requested of us by the peak body, the Victorian
Farmers Federation in this instance.
The member has said, ‘Okay, will you make a
commitment in relation to every other regulation other
than that requested by the peak body?’. I am not able to
make a commitment in relation to that. What I am able
to say is I am advised that there is nothing on the
horizon in relation to the issue that he has raised. That is
as far as I am able to go to provide comfort to the
Leader of the Opposition.
The second issue is a bit more complex, and let me try
to crystallise it if I can. I take the Leader of the
Opposition to be saying that there are codes which set
out procedures, so if you wanted to conduct an act, then
you would have to follow those procedures under the
code. But a code which sets out procedures is not the

ANIMALS LEGISLATION (ANIMAL WELFARE) BILL
1956

COUNCIL

same as a code which gives you the authorisation to
carry out those procedures. I think that is the distinction
that the Leader of the Opposition has made.
He used as an example the idea that somebody could
make a regulation in future that only veterinary
surgeons could carry out these procedures. That would
not entail a change in the codes, but it would mean that
only some people would be authorised to do it, and
other people would not be authorised to do it. That is
what I take to be the crystallisation of the issue. If the
member will bear with me for a minute, I will get
specific advice in relation to that and come back to him.
Hon. J. M. McQUILTEN (Ballarat) — I cannot
talk on behalf of country members of the Labor Party,
but I believe that in relation to most of the issues that
the Honourable Philip Davis is talking about, many of
the country members of the Labor Party would also be
as concerned as the honourable member has been
putting forward. I really do not believe that there is any
intention to go beyond that. I am not aware of any
intentions in this term of government, at least that I
have heard of. That is a personal comment in relation to
that matter.
Hon. PHILIP DAVIS (Gippsland) — I might as
well respond while we are waiting for the minister. This
is a very unusual committee procedure, but in any event
it might speed it up. It seems to me that that is the very
point Mr McQuilten has made — that he and his
colleagues presumably cannot see what might happen.
My difficulty is that none of us will be here forever, but
the legislation will be. So the legislation which is now
being amended will provide for a circumstance which
neither Mr McQuilten nor I will have any influence on
at some future time, but it will provide the capacity for
people of perhaps less good intent, if you like, or
greater naivety or less information or less awareness of
rural issues to be persuaded to unilaterally change
regulations or introduce regulations which will cause a
great degree of difficulty for the farming community.
It has been the fact that these matters have always been
required to come to Parliament by way of legislation in
the past. That has in fact effectively prevented those
phases of intense lobbying by radical groups from
overcoming the wisdom of the great weight of numbers
of the members of this Parliament.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I will try to take the Leader of the
Opposition through what I think on this. I accept the
issue that he has raised, and I think it is an important
issue. I think it is in keeping with the tradition of the
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committee stages of bills for this sort of issue to be
raised and discussed.
Let me try to provide the comfort that the Leader of the
Opposition requires on this issue in the following way.
Using his example, which related to the mules
operation on sheep, it says under the existing code of
practice:
The operation is a precise surgical procedure and should only
be undertaken by skilled, competent and experienced
operators on appropriately restrained lambs. Attention to
hygiene and having sharp instruments are essential to avoid
delay in healing wounds.

That is what the code of practice says. The hypothetical
example which the Leader of the Opposition presented
was that if a regulation were made which said that only
veterinary surgeons could conduct this particular
procedure, would that not mean that somebody who
was conducting the procedure would be subject to some
prosecution or action?
Hon. Philip Davis — Unless they are a veterinarian.
Hon. T. C. THEOPHANOUS — Because they
were not a veterinary surgeon. The answer to his
concern runs something like this. The person who
conducted the procedure would be able to refer to the
code of practice. The code of practice specifically says
that it must be undertaken by a skilled, competent and
experienced operator. If the person is able to show that
he was a skilled, competent and experienced operator,
then he would be undertaking the task in accordance
with the code of practice. He would therefore be able to
offer as a defence that he was working in accordance
with the code of practice. Once he offers that up as a
defence he would then be able to refer to section 42(3)
of the Prevention of Cruelty to Animals Act, where it
says that the regulation does not apply if the practice is
carried out in accordance with the code of practice.
So in the specific example which Mr Davis has given,
the advice provided to me is that it is a very unlikely
example in the first instance, but even if it occurred, so
long as the individual concerned was able to show that
they had operated in accordance with the code of
practice, that would form a defence under section 42(3)
of the act to any regulation that may have been
attempted which would override the code of practice.
Hon. PHILIP DAVIS (Gippsland) — Rather than
labour the committee with using a whole range of
examples, I could recite a number of other aspects of
the code of practice where there is no reference to a
‘skilled operator’. The code of practice is completely
silent on that aspect. I suspect that with tail docking and
castration, for example, the argument which the
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minister has just provided would not stand, because
there is no reference whatever to a ‘skilled operator’ in
that circumstance.
What I would go back to is the advice which I have and
which is quite clear. It is that codes of practice specify
procedures; they do not permit the prohibition or
general regulation powers as the amendments in the bill
proceed to do. It is quite clear that a code cannot
prohibit but may only specify procedures.
Nowhere at all is there a provision in either the
principal act or the bill that codifies, if you like, an
authority to act. Therefore there could not be a conflict
between the codes of practice and the regulations,
because if a regulation were made that prohibited a
certain activity, notwithstanding that it is set out in a
code, then it would be prohibited by virtue of the
regulation being made. So the code is limited to the
extent that it sets out a procedure which is in effect a
defence from prosecution, but only in the circumstances
where an action is permitted — in other words, that
there is no regulation banning it.
I am not going to labour the point. We have covered the
ground at this stage sufficiently to go straight to the
amendments.
Clause agreed to; clauses 2 to 43 agreed to.
Clause 44

Hon. PHILIP DAVIS (Gippsland) — I move:
1.

Clause 44, page 68, lines 22 to 32 and page 69, lines 1 to
4, omit all words and expressions on these lines.

The purpose of this amendment clearly is to delete the
proposed wide regulation-making power which we
have just discussed for the past 45 minutes and during
the second-reading debate. All I can say is that the
opposition is not satisfied with the response from the
government. Therefore, it insists on proceeding with
this amendment. If this amendment fails at this time, I
can confirm, as I stated earlier this evening, that at a
future unknown date when the Liberal Party is in
government it will repeal these wide regulation-making
powers.
Hon. B. W. BISHOP (North Western) — The
National Party supports the amendment. I guess it is no
secret that we had an amendment with exactly the same
words in it prepared for the committee stage.
Hon. J. M. McQuilten interjected.
Hon. B. W. BISHOP — Yes, of like minds. The
reason we support the amendment is that we are not
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convinced either that pure safety can remain in relation
to this issue for our constituents. We believe the
provision in the bill as it stands could give the minister
of the time sweeping regulation and prohibition powers
that would not be subject to the scrutiny of Parliament.
That would remove our democratic right as members of
Parliament to stand up for our constituents — and it
could be done by any minister.
I appreciated the effort of the Honourable John
McQuilten, who put forward what I am sure was quite
an honest and straightforward personal view of where
things are at, but legislation goes on for some time
generally — often for years and years unless it is
amended — and ministers change portfolios, as well.
So we must look at the very long-term situation.
The National Party believes things could get very
difficult if this bill were passed in its present form
without the amendment being made. As we have
already said, that situation would make it very difficult
for our farming communities, but it would also make it
difficult for the wider community — be it dog breeders
or many others — so the National Party strongly
supports the amendment.
I also raise another issue, now that the committee is on
clause 44. The National Party has some concern about
the difference between the words ‘prohibition’ and
‘regulation’. The notes I have say that if a regulation is
made on a subject, in order to make such a regulation a
strict process must be followed. I do not have the time
tonight to really go through it in detail, but it goes
through the Subordinate Legislation Act process.
A number of things must happen: a regulatory impact
statement must be prepared; the public must be
notified; a minimum period of 28 days must be
available for public submissions; and it must be tabled
before both houses of Parliament. The regulations are
reviewed by the Scrutiny of Acts and Regulations
Committee of Parliament. That committee has the
power to recommend amendments to the regulations, or
those regulations could be disallowed in whole or in
part; and either house of Parliament can pass a motion
to disallow the regulations where the Scrutiny of Acts
and Regulations Committee has recommended that
those regulations be disallowed.
My question to the Minister for Energy Industries is
whether regulations and prohibitions are treated in
exactly the same way. If the minister prohibits, does
that process have to be followed, and can the
Parliament debate the proposed regulations if the
Scrutiny of Acts and Regulations Committee has not
played a part in the proceedings?
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Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I am advised that any prohibition would
be done by regulation in any case, so the same rules
would apply for a prohibition as would apply for a
regulation.
In relation to the honourable member’s second question
about the role of the Scrutiny of Acts and Regulations
Committee, no action is possible by the Parliament
unless that committee makes a recommendation
relating to both prohibition and regulation.
We are probably about to vote on this amendment so I
make the point to both the National and Liberal parties
that the government is of the view that there are
adequate controls in relation to this matter under
section 42(3) of the principal act. The honourable
member indicated an example where a regulation was
made which prohibited an activity which was allowed
under the code. I think that would bring that particular
regulation in direct conflict with section 42(3) of the
principal act, and consequently at a very minimum a
defence could be mounted by individuals.
However, I understand the policy position which has
been outlined by both the Liberal Party and the
National Party, and I thank both members for their
contribution to the debate.
Committee divided on omission (members in favour vote
no):

Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hadden, Ms
Hilton, Mr
Hirsh, Ms (Teller)
Lenders, Mr
McQuilten, Mr

Madden, Mr
Mikakos, Ms
Mitchell, Mr
Nguyen, Mr
Pullen, Mr (Teller)
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hall, Mr
Koch, Mr (Teller)
Lovell, Ms (Teller)
Olexander, Mr
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr

Pair
Jennings, Mr

Vogels, Mr
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Amendment negatived.

Hon. PHILIP DAVIS (Gippsland) — I move:
2. Clause 44, page 69, after line 7 insert —
“() The power to make the regulations is subject to the
regulations being disallowed by a House of the
Parliament.”.

On the basis that the government has refused to
concede any points in regard to the imposition of these
wide regulation-making powers, we believe at the very
least it ought to concede that the Parliament should
have the opportunity, as is a matter of course with most
legislation we have enacted in this place, that when
regulations are created the Parliament itself should have
the opportunity to scrutinise those regulations and move
a disallowance motion, if required.
It is, as we know, the very fact in the opportunity for
these regulations to be brought before Parliament and to
be disallowed that ensures that those who are preparing
the regulations get it right. Frankly, this omission from
the legislation is regrettable, and I do not know whether
it was really intended. I suspect it has been done in
ignorance candidly, not understanding that when
introducing these new regulation-making powers there
was no disallowance power in the principal act. For that
reason, therefore, I urge the committee to support the
introduction of a disallowance provision in this bill.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I understand the honourable member’s
concern. However, there is a disallowance capacity
within this legislation on the basis that a
recommendation can be made by the Scrutiny of Acts
and Regulations Committee and then, following that
recommendation, there could be a disallowance motion
moved. So there is a capacity for scrutiny of the
regulation by members of Parliament. In effect the
members of Parliament who would be scrutinising the
regulation would be those members who are on the
Scrutiny of Acts and Regulations Committee. What
would happen on that committee is that the same
arguments would be put. I know that the honourable
member is going to say that is not the Parliament and
that the Parliament would not have an opportunity to
vote on the issue. However, I point out to the
honourable member that the same voting procedures
would apply in the committee as would apply in the
Parliament, so there is a parliamentary committee
which therefore has the capacity to make that
determination.
Hon. PHILIP DAVIS (Gippsland) — What the
minister just said I would recite, so I will abbreviate it
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by saying ‘ditto’. The fact is there is no effective
capacity for the Parliament to disallow these
regulations, because the only mechanism that is
afforded is with an adverse finding from Scrutiny of
Acts and Regulations Committee, a committee that is
controlled by the government, and therefore there is no
provision for an either house disallowance as is the
practice with legislation that we generally adopt. The
opposition’s concerns about these wide regulation
powers are heightened by the fact that the government
has omitted this disallowance provision. The opposition
would have hoped the government would have
introduced it itself. It has not done so; therefore we will
persist with this amendment.
Hon. B. W. BISHOP (North Western) — The
National Party would urge the committee to support
this amendment. The minister has answered the
questions in reference to this matter. If the Scrutiny of
Acts and Regulations Committee does not get an
opportunity to scrutinise these particular regulations,
there is absolutely no opportunity for either chamber of
Parliament to debate the issue, which is a reduction in
democracy we would argue strongly against. So we
would urge everyone to support this amendment.
Committee divided on amendment:
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Reported to house without amendment.
Report adopted.

Third reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That the bill be now read a third time.

In so doing I thank honourable members for their
contributions, particularly to the second-reading debate
and the committee stage. I thought they identified the
issues very well. I also want to put on record the
appreciation of the following cats and dogs for the
protection of their tails in future: Chloe, Timmy, Tiger,
Nelson, Ozzi, Haley, Tabitha, Jack, Angel and my dog,
Meli. They were all the names that were given to me.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.
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Ayes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hall, Mr
Koch, Mr
Lovell, Ms
Olexander, Mr (Teller)
Rich-Phillips, Mr (Teller)
Stoney, Mr
Strong, Mr

Noes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Ms
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hadden, Ms
Hilton, Mr
Hirsh, Ms
Lenders, Mr
McQuilten, Mr

Madden, Mr
Mikakos, Ms
Mitchell, Mr
Nguyen, Mr
Pullen, Mr
Scheffer, Mr (Teller)
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr (Teller)

Pair
Vogels, Mr

Jennings, Mr

Amendment negatived.
Clause agreed to; clauses 45 to 67 agreed to; schedule
agreed to.

Sessional orders
Mr LENDERS (Minister for Finance) — I move:
That sessional order 23(c) be suspended as necessary to now
require the Chair to put all relevant questions at 10.45 p.m.
this day in accordance with sessional orders 19, 20 and 21 for
the purpose of bringing to conclusion the government
business program determined on 25 November.

Motion agreed to.

LOCAL GOVERNMENT (DEMOCRATIC
REFORM) BILL
Committee
Resumed from 19 November; further discussion of
clause 5.

Hon. B. N. ATKINSON (Koonung) — I rise to
prosecute a number of questions which have been
raised by the local government sector with my
colleague the Honourable John Vogels, who is overseas
at this stage. The first question I wish to put on behalf
of the opposition to the minister is in respect of clause 5
at page 7 of the bill. Proposed section 3E(2) of the
Local Government Act 1989 allows for councils to
perform functions inside and outside their municipal
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district. The opposition wishes to know whether this
means that council may make a decision that becomes
binding on another — for example, could the City of
Stonnington approve a planning permit for land located
in the City of Glen Eira?

that all 79 councils may go to an election with four
months remaining in their term of office to bring
council elections into alignment. Will councillors
receive any financial compensation for the four months
of lost councillor allowances?

Ms BROAD (Minister for Local Government) — In
answer to Mr Atkinson’s question, I might begin by
drawing his attention to the previous clause, clause 4,
which inserts section 1A into the Local Government
Act and is headed ‘Interpretation of Act’. It makes clear
that in relation to clause 5 in dealing with the charter,
that interpretation of the preamble and the charter are
not to be construed as having the effect of limiting the
functions and powers of councils under this act or any
other act. In accordance with that previous clause, to the
extent that councils are performing a range of functions
as the proposed section Mr Atkinson has referred to
may be inside or outside its municipal district, this
clause does not constrain them.

Ms BROAD (Minister for Local Government) —
No, they will not.

In relation to planning matters under the Planning Act,
which I understand the member refers to, my
understanding also going back to clause 4 is that in
interpreting the charter and the preamble a construction
that promotes consistency between the provisions of
this act and any other act is to be adopted, and that
would mean that the provisions of the Planning Act
would apply. You would not have under an
interpretation of this charter one council taking
decisions on planning matters that interfere with
planning decisions of another council.
Clause agreed to; clauses 6 to 8 agreed to.
Clause 9

Hon. B. N. ATKINSON (Koonung) — This clause
provides for the suspension of councillors where a
minister can be satisfied that the council has acted
unlawfully in a serious respect. Can the Minister for
Local Government provide the committee with an
example of an unlawful act that is not serious?
Ms BROAD (Minister for Local Government) — In
response to Mr Atkinson, no, I do not wish to provide
an example of an unlawful act which might be
considered to be not serious. Clearly the expectation is
that council officers and councillors will at all times act
lawfully.
Clause agreed to; clauses 10 to 14 agreed to.
Clause 15

Hon. B. N. ATKINSON (Koonung) — Just as a
matter of information for the house, clause 15 allows

Clause agreed to; clauses 16 to 18 agreed to.
Clause 19

Hon. B. N. ATKINSON (Koonung) — I note that
this clause is in respect of business owners and their
entitlements to vote. I wonder if the minister could very
briefly indicate to me and to the opposition why it is
that business owners will have their vote restricted in
suburban or country councils when the same provision
does not apply in the City of Melbourne?
Ms BROAD (Minister for Local Government) — In
response to Mr Atkinson, this government was elected
on a platform which included applying the principle of
one vote, one value to elections. In seeking to apply that
principle to local government elections, it has been
applied in relation to a municipal district.
In relation to the City of Melbourne, which exists under
its own act, careful consideration was given to the fact
that applying that same principle in the way it is being
applied to all other councils to the City of Melbourne
would have a disproportionate impact on the number of
eligible voters in the City of Melbourne because of the
special and particular circumstances applying to the
City of Melbourne, as the capital city council. For that
reason, with only minor changes to the City of
Melbourne provisions, they have been allowed to stand
as they are.
Clause agreed to; clauses 20 to 23 agreed to.
Clause 24

Hon. B. N. ATKINSON (Koonung) — This
provision deals with the publication of misleading and
deceptive materials. My colleague the Honourable John
Vogels makes the point that if a candidate distributes
such material but is successful in the election, very
often the punitive action that is taken afterwards is of
little consequence because the objective has been
achieved — that is, election.
I simply make the point on behalf of Mr Vogels that we
are concerned that in fact a candidate could well elicit
some gain from distributing illegal or misleading
material under this provision, but the offence will not
necessarily be picked up in terms of its impact on other
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candidates because it will all happen after the election.
We do have some concerns about that, but I will not
pursue that at this stage.
Clause agreed to; clauses 25 to 29 agreed to.
Clause 30

Hon. B. N. ATKINSON (Koonung) — I note that
this clause makes it unlawful for a councillor to accept
any gift exceeding $200, unless the name and address
of the person making the gift is supplied to them. If
councils must submit a donation return for any gifts
exceeding $200, will the minister point out where the
legislation requires candidates to identify the name and
address of the person making the gift in the donation
return?
Ms BROAD (Minister for Local Government) —
Clause 30, proposed section 62(2)(b), indicates that an
election campaign donation return must contain the
prescribed detail in respect of any gifts. The prescribed
details will be set out in regulation following changes to
the act.
Clause agreed to; clause 31 agreed to.
Clause 32

Hon. B. N. ATKINSON (Koonung) — We have
some concerns that this revision seems to be based on
the fact that councils do not have the ability to set their
own boundaries and to be objective and transparent in
that process. Can the minister explain why she feels the
Victorian Electoral Commission is better qualified to
determine a municipal structure and boundaries than
local councils?
Ms BROAD (Minister for Local Government) —
The government is certainly wishing to establish a set
of provisions which clearly indicate to the community
at large that internal electoral boundaries, where we are
dealing with divided municipal districts, are not being
set by councillors to suit their own interests. Whether
that is the case, certainly circumstances can arise which
give that impression. That impression is one which
undermines the status of local government, and the bill
and its provisions are all about enhancing the status of
local government and bringing to bear an independent
body in the form of the Victorian Electoral
Commission, a body which is independent in every
respect in that it reports only to the Parliament. In the
government’s view it is an appropriate way to ensure
that the community sees that electoral reviews are being
conducted in a fair and transparent way.
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Hon. B. N. ATKINSON (Koonung) — Will the
minister be providing local government with additional
funding to assist in the boundary reviews, and given
that the Australian Electoral Commission has indicated
it is not going to become involved in boundary reviews,
are there any alternatives to the Victorian Electoral
Commission, and to what extent is there a requirement
for community consultation as part of this process?
Ms BROAD (Minister for Local Government) —
Any electoral commission is able to undertake this
function, so there are other electoral commissions, apart
from the Victorian Electoral Commission and the
Australian Electoral Commission, in Australia.
In relation to resourcing questions, it is expected that
there will be savings as a result of elections being held
on a fixed date once every four years which can offset
costs associated with an electoral body performing
reviews which, under the act, are now required to be
held once every eight years.
Clause agreed to; clauses 33 to 39 agreed to.
Clause 40

Hon. B. N. ATKINSON (Koonung) — I point out
than an amendment seeking the omission of clause 40
has been circulated in the name of the Honourable John
Vogels, and I take up that amendment on his behalf.
There are a number of consequential amendments that
affect other clauses, should this proposition be accepted
by the house.
The clause in contention involves proportional
representation. I do not propose to canvass it widely
tonight because it was canvassed widely in the course
of the debate. Suffice it to say that the opposition does
not believe proportional representation should be the
only option available to councils. It believes they ought
to have a choice in the way they go about selecting the
basis for an election in unsubdivided municipalities, or
in municipalities that have multimember wards.
We do not necessarily accept the government’s position
that proportional representation delivers candidates that
are representative of the community at large, and we
believe this issue needs further consultation and
discussion and some further consideration in the
context of this debate. Notwithstanding the fact that we
understand the government has put out a paper and so
forth, which has been commended in the course of this
debate, we simply do not believe this is an appropriate
provision in this legislation at this time.
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As I said, I do not wish to canvass it further because it
was covered in the debate. I simply put it to the house
as a matter that ought to be tested by the house.
Hon. C. A. STRONG (Higinbotham) — I wonder if
I could seek some clarification from the minister on
what is intended by clause 40 before she seeks to
answer on the amendment.
The clarification I seek is in the context of the
statements that were made by my colleague in this
house Mr Pullen, who in a fairly outrageous and almost
scandalous way talked about the activities of the
previous member for Bentleigh in another place,
Mrs Inga Peulich, and her and her family’s involvement
in the City of Glen Eira council election. In his
second-reading contribution he cited that involvement
as an example. I seek the minister’s clarification of how
this clause would work.
Mr Pullen made statements about the ex-member for
Bentleigh involving many of her family in the process.
He contended that one of her sons ran in two wards for
that City of Glen Eira election, which would clearly be
illegal. In fact it was wrong, and Mr Pullen has egg all
over his face because he did not understand that there
was a Paul Perlich, spelt P-e-r-l-i-c-h, who is no relation
at all to the former member for Bentleigh, and a Paul
Peulich, spelt P-e-u-l-i-c-h. Because he did not do his
homework he slandered two individuals, both Paul
Perlich and Paul Peulich, who were involved in this
election. Mr Pullen went on to highlight how in
the — —
Hon. J. G. Hilton — On a point of order, Chair, I
believe the honourable member is using the committee
stage as an attempt to besmirch the reputation of
another member of this chamber. I ask him to either
make his point in terms of the bill or to desist from his
remarks.
Hon. C. A. STRONG — On the point of order,
Chair, these issues were raised with specific regard to
this clause, and I am seeking the minister’s clarification
on what it will do. That answers the point of order, and
it is totally appropriate.
The CHAIR — Order! Mr Strong has made his
point, and in fact the point was already made in the
second-reading debate. I think we can move on to
discussing the details of the clause before the
committee, and the minister may wish to respond.
Mr Strong and the minister got to their feet at around
about the same time. I did give Mr Strong the call
because he appeared to wish to elaborate on what
Mr Atkinson was saying on this clause, and I now wish
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to give the minister the chance to respond on this
clause.
Hon. C. A. STRONG — Further on the point of
order, Chair, I am seeking from the minister a
clarification of what this clause will mean in the context
of the issues that Mr Pullen raised, and I think it is
absolutely appropriate that I ask the minister for a
clarification of what this clause means in the context of
Mr Pullen’s comments.
The CHAIR — Order! I advise Mr Strong that what
I said in response to the point of order was quite
consistent with what he has just said, and I am trying to
move things on so that the minister has the opportunity
to respond to what he said.
Ms BROAD (Minister for Local Government) — I
was rising to my feet in response to Mr Atkinson’s
remarks to indicate to him that at the conclusion of the
second-reading debate I did place on the record some
substantial remarks in relation to the matter of
proportional representation and that I do not propose to
add anything to those remarks at this time.
In relation to the matters which Mr Strong is raising, I
believe he is referring to Mr Pullen’s second-reading
debate remarks. I am more than happy to clarify
particular matters in this committee stage of the bill, but
I do not wish to enter into effectively a debate about
who said what in the second-reading stage of this bill.
Hon. P. R. HALL (Gippsland) — On the omission
of the clause, for the record the National Party is not
enthusiastic about proportional representation as a form
of election in local government. However, I have got to
say that we cannot support this particular amendment
because in respect of unsubdivided or multimember
wards in local government our dislike for proportional
representation is only exceeded by our dislike for
exhaustive preferential voting.
Hon. C. A. STRONG (Higinbotham) — The
question I have for the minister is in the context of
proportional representation. In the Glen Eira election
the Labor-endorsed candidate, Rachelle Sapir, actually
won with 5.3 per cent of the primary vote. Will
proportional representation ensure that such an
outrageous result will not happen again?
Ms BROAD (Minister for Local Government) —
Proportional representation will certainly mean that a
candidate will not be elected with around 5 per cent of
the primary vote.
Clause agreed to; clauses 41 to 47 agreed to.
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Clause 48

Hon. B. N. ATKINSON (Koonung) — Will
councillors have a choice between swearing an oath of
allegiance or an oath of office?
Ms BROAD (Minister for Local Government) — In
response to Mr Atkinson I will give a slightly more
complicated response than the one I was going to give.
Councillors, in order to hold office, must make a
declaration of office. They may in addition, if they wish
to, make an oath of allegiance.
Clause agreed to; clauses 49 to 54 agreed to.
Clause 55

Hon. B. N. ATKINSON (Koonung) — I ask the
minister why she feels it is necessary to have a Local
Government Board determine appropriate allowances
when councillors have satisfactorily done so by
themselves in the past.
Ms BROAD (Minister for Local Government) —
What I can indicate to Mr Atkinson is that this
provision implements a policy which the government
announced earlier, in its first term of government. That
policy indicated that the government would be
providing for an independent panel to consider
submissions from councils in relation to their allowance
category and to require the minister to implement a
recommendation of the panel.
Clause agreed to; clause 56 agreed to.
Clause 57

Hon. B. N. ATKINSON (Koonung) — Do any
requirements exist for codes of conduct to be enshrined
in local by-laws?
Ms BROAD (Minister for Local Government) — I
can indicate to Mr Atkinson that as part of codes of
conduct in relation to rules of conduct, there is a
requirement for those to be included in by-laws. I will
just check on that.
If I can add to my answer, in fact there is no
requirement for rules of conduct to be included in
by-laws because they are provided for in the act.
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Ms BROAD (Minister for Local Government) — I
am not quite sure what Mr Atkinson is driving at here.
Hon. B. N. ATKINSON (Koonung) — Just to try to
be helpful, in a lot of legislation there is not a power to
pass on a delegation. You can delegate initially, but that
delegation cannot be passed on to a third person. I want
to ensure that that cannot happen under this legislation.
Ms BROAD (Minister for Local Government) — I
can give Mr Atkinson that assurance.
Clause agreed to; clauses 71 to 80 agreed to.
Clause 81

Hon. B. N. ATKINSON (Koonung) — Has the
minister yet established any guidelines for the
determination of a benefit ratio for the purposes of
imposing a special rate or charge? Are there any
guidelines for the determination, or will they be issued
subsequently?
Ms BROAD (Minister for Local Government) —
What I can indicate to Mr Atkinson is that this
subclause requires the benefit ratio to be the proportion
of the total benefits of the project that will be special
benefits to the people who have to pay the special rate
or charge, so it is specified in the act.
Clause agreed to; clauses 82 and 83 agreed to.
Clause 84

Hon. B. N. ATKINSON (Koonung) — This is the
last one, Chair. At present where a council has granted
a rebate or concession and the terms of that concession
have not been adhered to, the council has the
discretionary power to pursue payment of part or whole
of the principal or its interest, or not as it chooses. Is it
the case that the minister is now removing the
discretionary power from local government to pursue or
not pursue ratepayers affected by this clause?
Business interrupted pursuant to sessional orders.

The CHAIR — Order! Pursuant to the resolution of
the Council this day, I have to interrupt business.
Clauses 84 to 104 agreed to.

Clause agreed to; clauses 58 to 69 agreed to.

Reported to house without amendment.

Clause 70

Report adopted.

Hon. B. N. ATKINSON (Koonung) — Will
councillors or senior council officers also be able to
delegate their power to a delegate?

Third reading
Ms BROAD (Minister for Local Government) — I
move:
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That the bill be now read a third time.

I commend the bill to the house.
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who use that shopping strip by rerouting heavy vehicles
away from the shopping precincts.

Seniors: volunteers

Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.

ADJOURNMENT
Mr LENDERS (Minister for Finance) — I move:
That the house do now adjourn.

Clayton Road, Clayton: trucks
Hon. ANDREW BRIDESON (Waverley) — I
raise an issue tonight for the Leader of the Government
to relay to the Minister for Transport in another place.
The other day I tabled a petition signed by well over
100 petitioners calling for trucks to be diverted from
travelling along Clayton Road, particularly through the
Clayton shopping centre. This is an issue I have had a
long interest in. We went to the last election with a
local Clayton policy that we would divert trucks. The
issue has also been raised constantly by local
shopkeepers and shoppers, and I am sure one of the
occupants of one of the offices along there, the
Honourable Simon Crean, would totally support me in
this recommendation.
There is no need for heavy vehicles to use this route;
alternatives are available, particularly Westall Road, a
$37 million project built by the Kennett government. I
was fortunate enough to attend the opening of that
project with the Minister for Transport. Westall Road is
also known as the Springvale bypass and could equally
be called the Clayton–Springvale bypass. To be honest,
I do not know why trucks use Clayton Road, because in
the approximately 1-kilometre stretch from the Monash
Medical Centre to Centre Road there are, from my
recollection, two pedestrian lights, four traffic lights
and the busy Dandenong–Cranbourne–Gippsland
railway line. I cannot understand why trucks would use
this route anyway. With the impeding of the traffic flow
there is added pollution, not to say the safety issues that
are involved with the stop-start traffic and the heavy
vehicles which use that road.
I ask the Minister for Transport if he would act with
haste in making Clayton a more environmentally
pleasant place and a much safer place for the shoppers

Hon. H. E. BUCKINGHAM (Koonung) — I
address my adjournment question to the Minister for
Aged Care. Is the minister aware that the Australian
Institute of Family Studies released a research paper
today entitled ‘Measuring the value of unpaid
household, caring and voluntary work of older
Australians’ and written by David de Vaus, Matthew
Gray and David Stanton?
I commend the paper to members of this house. I
strongly recommend that all members obtain a copy
from the Australian Institute of Family Studies web site
and read it. It records that 12 per cent of Australians are
now aged over 65, thanks to people living longer and
having fewer babies. Australians have one of the
highest life expectancies in the Organisation for
Economic Cooperation and Development countries. By
2051 more than a quarter of the population will be over
65.
The minister will be aware that as populations age the
direct financial costs to governments are expected to
grow due to income support and health costs. I believe
this financial focus has led to an unduly negatively
orientated view of population ageing which neglects the
contribution of older Australians to the social and
economic wellbeing of the nation. Is the minister aware
that Australians aged over 65 years contribute almost
$39 billion per year in unpaid caring and voluntary
work? If you add in the unpaid contribution of those
aged 55 to 64 years, this sum rises to an extraordinary
$74.5 billion per annum.
Older women do most of the unpaid work — at least,
more than older men. The institute values work
performed by women at between $20 000 and
$27 000 each and work done by men at $17 000 to
$18 000.
Hon. A. P. Olexander interjected.
Hon. H. E. BUCKINGHAM — This is because
women live longer, Mr Olexander. The report says on
page 20:
In addition to the financial value of the unpaid work of older
people it is also important to recognise the social importance
of these activities. The unpaid labour of people can act as
social ‘glue’ that helps bind society together.
Much of the unpaid work of older people provides support
that would be difficult to provide using market-based
services. The sense that someone cares, the flexibility of the
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support provided by many unpaid workers and feeling that
people are not doing things merely for financial gain can all
provide something additional to the simple financial
contribution of the unpaid work.

The report recommends encouraging more older people
to engage in unpaid work. Can the minister provide me
with information about the steps he is taking to ensure
that the work of older volunteers is supported, valued
and encouraged?

East Gippsland: timber traffic
Hon. P. R. HALL (Gippsland) — Tonight I wish to
raise a matter for the attention of the Treasurer, and I
raise it on behalf of the East Gippsland Shire Council. It
concerns a very substantial increase in road and bridge
infrastructure maintenance that will be required as a
result of increased timber truck traffic using local roads
in East Gippsland shire. The increase will be in trucks
involved in timber salvage operations following the
fires earlier this year.
The shire has been working with Vicroads and the
Department of Sustainability and Environment, and
there has been an accurate estimate of an increase of
anywhere up to a maximum of 700 per cent in timber
traffic using some of the roads in the East Gippsland
shire. In framing its 2003–04 budget the council set
aside in excess of $1 million for the maintenance of this
infrastructure in the shire, but it had no knowledge at
the time it set this budget that this extra timber traffic
would be occurring on its roads as a result of the need
to salvage the timber that was affected by the fires.
Having sat down and worked out the figures with
Vicroads, the council has calculated that the additional
cost for the maintenance of that road and bridge
infrastructure will be in the order of $1 137 000;
otherwise there will be a requirement on council to
limit both the volume and weight of vehicles travelling
on some of those roads and bridges, and that is an
undesirable outcome for everybody.
We wish to see this timber salvaged and utilised in the
best way possible and not left to go to waste, so the
East Gippsland shire is now calling on the government
to give it an irrevocable undertaking that the additional
costs incurred by the East Gippsland council will be
provided by government so that timber can be salvaged
and utilised properly.
I support the council’s call, and I ask the government to
immediately address the additional funding requests of
the East Gippsland shire, which have been caused
through the need to have the fire-affected timber
salvaged.

1965

Racing: annual reports
Hon. D. KOCH (Western) — My issue is for the
Minister for Racing in the other place. It concerns the
delay in the minister presenting racing annual reports to
the Parliament. Over recent years Victoria has
introduced sweeping public sector reforms which have
changed the way government services are reported.
These reforms have accelerated the move to a more
business-like public sector.
Annual reports serve as a critical component in
determining the accountability of government agencies.
This includes the racing agencies, for which the
Minister for Racing is responsible. Annual reports
provide the means by which chief executive officers
can fully account to the Parliament for the operations of
their agencies. Therefore it is essential that annual
reports contain complete, accurate and meaningful
information that can be readily assessed by members of
Parliament and the community.
Tabling requirements for annual reports of departments
and agencies are specified in the Financial Management
Act 1994. Section 27D specifically states that audited
annual reports for the previous financial year are to be
released by 27 October. As it is now 27 November, I
believe we have been patient in waiting for these
reports, and I look forward to them being presented to
the house.
I am greatly concerned that the minister tabling annual
reports late leaves far too little time for adequate
parliamentary debate and scrutiny within the same
sitting period. By the time Parliament resumes next
year the detail buried in annual reports will be
overtaken by new and more pressing issues.
To date we have only seen annual reports from
Greyhound Racing Victoria and Harness Racing
Victoria. I want to know if the minister is using
delaying tactics so that there will not be enough time in
this sitting period to debate and scrutinise the reports
from Racing Victoria Ltd, Country Racing Victoria, the
Victoria Racing Club, the Melbourne Racing Club and
the Moonee Valley Racing Club.
The racing industry has seen a large growth in the
administrative component, with many new industry
initiatives being introduced in the last 12 months. The
effects of smoking bans in gaming venues statewide
certainly have given challenges to industry
administrators, as have occupational health and safety
requirements. Many in the industry are beginning to
query the whereabouts of these annual reports and why
they have not been released.
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Will the minister explain why there is a delay in
releasing the 2002–03 annual reports from Racing
Victoria Ltd and its shareholders within the prescribed
time frames?

Responses
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — The Honourable Andrew Brideson
raised the matter of truck traffic on Clayton Road. I will
refer it to the Minister for Transport in another place.
The Honourable Helen Buckingham raised matters
relating to older Victorians, particularly older
volunteers. I will refer them to the Minister for Aged
Care.
The Honourable Peter Hall raised a matter of road and
bridge maintenance issues in East Gippsland shire. I
will draw this to the attention of the Minister for
Transport in the other place.
The Honourable David Koch raised a matter of annual
reports of the various racing agencies. I will refer this to
the Minister for Racing in the other place.
Motion agreed to.
House adjourned 10.58 p.m.
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QUESTIONS ON NOTICE
Answers to the following questions on notice were circulated on the date shown.
Questions have been incorporated from the notice paper of the Legislative Council.
Answers have been incorporated in the form supplied by the departments on behalf of the appropriate ministers.
The portfolio of the minister answering the question on notice starts each heading.

Wednesday, 26 November 2003
Treasurer: customer access network grant scheme
499.

THE HON. ANDREA COOTE — To ask the Minister for Finance (for the Honourable the Treasurer):
In relation to the Customer Access Network (CAN) Grant scheme for the development of competitive
rural regional access telecommunications infrastructure which was expanded to $10 million before the last
election:
(a)

What is the current status of the grants.

(b)

Will the $10 million promised be fully allocated and within what time frame.

ANSWER:
I am informed as follows:
On 22 April 2002, the Government announced that $5 million from the Regional Infrastructure Development Fund
would be allocated to the Customer Access Network (CAN) Demonstrations Program.
Applications were called for and evaluated. Four applications, to a value of approximately $3 million, have been
approved and announced. These projects include:
– Bendigo Community Telco (BCT) to implement DSL facilities for Castlemaine;
– the City of Greater Shepparton for GMTel to implement MMDS broadband radio services for the area
surrounding Shepparton;
– Wellington Shire and Telstra Country Wide to install next generation CDMA 1x technology across the
Gippsland region; and
– Pyrenees Shire, Northern Grampians Shire and OmniConnect to implement DSL, licensed microwave and direct
sequence spread spectrum microwave technology to remote locations within these Shires.
Further evaluation and negotiations are currently being undertaken with other shortlisted applicants for the
remaining $2 million.
During the 2002 election, a further $5 million was allocated to the CAN program. This funding of $1.25 million per
year over four years will be made available from 2003/2004.

Attorney-General: Haystac Public Affairs Pty Ltd
799.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Attorney-General):
In relation to Haystac Public Affairs Pty Ltd:
(a)

What payments have been made to the company by the Attorney-General’s Department, office or
any agency or statutory authority, or any predecessor Department, office, agency or statutory
authority, under the Attorney-General’s administration since February 2001.

(b)

On what dates were the payments made.

(c)

What are the details of the project for which payment was made.
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ANSWER:
I am informed that:
No payments have been made by my Department or Office to the firm Haystac Public Affairs P/L.
To provide details of payments made by agencies, statutory authorities or predecessor departments, offices,
agencies of statutory authorities under my administration would be an unreasonable diversion of my department’s
resources.

Attorney-General: Social Shift Pty Ltd
840.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Attorney-General):
In relation to Social Shift Pty Ltd:
(a)

What payments have been made to the company by the Attorney-General’s Department, office or
any agency or statutory authority, or any predecessor Department, office, agency or statutory
authority, under the Attorney-General’s administration since 1 July 2001.

(b)

On what dates were the payments made.

(c)

What are the details of the project for which payment was made.

ANSWER:
I am informed that:
No payments have been made by my Department or Office to the firm Social Shift P/L.
To provide details of payments made by agencies, statutory authorities or predecessor departments, offices,
agencies of statutory authorities under my administration would be an unreasonable diversion of my department’s
resources.

Water: Lake Eppalock and Lake Eildon — study
916.

THE HON. ANDREW BRIDESON — To ask the Minister for Local Government (for the Minister for
Water):
(a)

What studies are currently underway that will impact on the use of land surrounding Lake Eppalock
and Lake Eildon.

(b)

In relation to any studies, what is or what will be the public consultation process.

(c)

What role will the Goulburn Murray Water Authority have in the process.

(d)

When will the report be publicly released.

(e)

Does the Goulburn Murray Water Authority have any plans to reduce recreational activities at either
Lake Eildon or Lake Eppalock; if so, when and how will they be made public.

ANSWER:
I am informed that:
(a) Goulburn-Murray Water (G-MW) is conducting a water quality study for its water storages. The study is done
with support from Co-operative Research Centre (CRC) for Catchment Hydrology. Initially, catchment models
have been developed for the Eildon and Goulburn Weir catchment and the Tullaroop catchment. The models
will provide information about the sources of sediment, nutrients and pathogens. The aim is to improve
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management of these contaminants in catchments so that water quality in storages can be improved. This is
similar to work being done by Melbourne Water and South East Queensland Water Board and other similar
organisations, and uses techniques developed by the CRC for Catchment Hydrology. These studies will be an
important input to development of the risk management plans G-MW will be required to prepare under the
provisions of the Safe Drinking Water Act 2003.
(b) For the water quality study, G-MW has established a Reference Committee with a range of stakeholder
representatives from communities, agencies, and municipalities. The Reference Committee has members from
Mansfield and Murrindindi Shires, Central Highlands Water and Goulburn Valley Water, Goulburn Broken
and North Central Catchment Management Authorities and landholders. The Reference Committee has met on
three occasions so far. It has regular newsletter updates to inform the community of issues in the study areas.
(c) G-MW is leading the study but working closely with catchment partners such as the Goulburn Broken and
North Central Catchment Management Authorities and the Department of Sustainability and Environment's
regional office in Bendigo.
(d) The project is scheduled for completion in mid 2005. G-MW will be making various initial outputs available to
the public over the next 12 months.
(e) It is too early to speculate on what management changes may be required around water storages to manage
risks to water quality. To date, the study has identified water quality parameters that are of concern and areas
where better management practices are needed. Any required changes to management of recreational activities
would be made once the risks are assessed and only after a public consultation process.

Local government: ministerial air travel
925.

THE HON. ANDREW BRIDESON — To ask the Minister for Local Government:
(a)

What was the total cost of international air travel incurred by the Minister’s office from 1 March
2003 to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and
the relevant Parliamentary Secretary.

(b)

What was the total cost of interstate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

(c)

What was the total cost of intrastate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

ANSWER:
I am informed as follows:
(a) The total cost of international air travel incurred by my office for trips taken between 1 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is
$23,582.
(b) and (c)
The total cost of domestic air travel incurred by my office for trips taken between 26 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is
$14,544.43.
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Planning: ministerial air travel
932.

THE HON. ANDREW BRIDESON — To ask the Minister for Sport and Recreation (for the Minister
for Planning):
(a)

What was the total cost of international air travel incurred by the Minister’s office from 1 March
2003 to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and
the relevant Parliamentary Secretary.

(b)

What was the total cost of interstate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

(c)

What was the total cost of intrastate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

ANSWER:
I am informed that:
(a) The total cost of international air travel incurred by my office for trips taken between 1 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is
$24,229.74.
(b) and (c)
The total cost of domestic air travel incurred by my office for trips taken between 26 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is
$4,894.64.

Education services: ministerial air travel
934.

THE HON. ANDREW BRIDESON — To ask the Minister for Energy Industries (for the Minister for
Education Services):
(a)

What was the total cost of international air travel incurred by the Minister’s office from 1 March
2003 to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and
the relevant Parliamentary Secretary.

(b)

What was the total cost of interstate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

(c)

What was the total cost of intrastate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

ANSWER:
I am informed as follows:
The total cost of international air travel incurred by my office for trips taken between 1 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is nil.
The total cost of domestic air travel incurred by my office for trips taken between 26 March 2003 and 30
September 2003 by myself and any accompanying ministerial staff, advisor or Parliamentary Secretary is
$7,875.50.
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Small business: ministerial air travel
936.

THE HON. ANDREW BRIDESON — To ask the Minister for Small Business:
(a)

What was the total cost of international air travel incurred by the Minister’s office from 1 March
2003 to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and
the relevant Parliamentary Secretary.

(b)

What was the total cost of interstate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

(c)

What was the total cost of intrastate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

ANSWER:
I am informed as follows:
(a) The total cost of international air travel incurred by my office for trips (related to the Small Business portfolio)
taken between 1 March 2003 and 30 September 2003 by myself and any accompanying ministerial staff,
advisor or Parliamentary Secretary is zero.
(b) & (c)
The total cost of domestic air travel incurred by my office for trips (related to the Small Business portfolio)
taken between 26 March 2003 and 30 September 2003 by myself and any accompanying ministerial staff,
advisor or Parliamentary Secretary is $4,231.01.

Water: Melbourne catchments — fire access tracks
940.

THE HON. P. R. HALL — To ask the Minister for Local Government (for the Minister for Water):
(a)

What is the total area of Melbourne Water’s Thomson, Maroondah, O’Shannassy and Upper Yarra
Catchments.

(b)

How many kilometres of fire access track are maintained in all these areas.

(c)

What is the dollar value of the work done to maintain those fire access tracks for the period 1 July
1997 to 30 June 2002.

(d)

What is the size of the area in the Thomson Reservoir catchment that is managed by Melbourne
Water and how much is managed by the Department of Sustainability and Environment.

(e)

In the Thomson River catchment, how many kilometres of fire access track are maintained by
Melbourne Water and the Department of Sustainability and Environment, respectively.

(f)

What is the value of the work done by each organisation to maintain those fire access tracks for the
period 1 July 1997 to 30 June 2002.

ANSWER:
I am informed that:
(a) The total area of the Thomson, Maroondah, O’Shannassy and Upper Yarra Catchments is 113,432 hectares.
(b) 1,063 km of fire access track are maintained in these areas.
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(d) 4,224 hectares of the Thomson Reservoir catchment area (including the reservoir 2,138 hectares) are managed
by Melbourne Water and 40,264 hectares by the Department of Sustainability and Environment.
(e) In the Thomson River catchment, 6 km of fire access track is maintained by Melbourne Water and 335 km by
the Department of Sustainability and Environment.
(c) & (f)
Operational expenditure for activities undertaken by Melbourne Water and the Department of Sustainability
and Environment can be found within their annual reports.

Environment: remote public land — area
942.

THE HON. PHILIP DAVIS — To ask the Minister for Local Government (for the Minister for
Environment): What is the area of all remote public lands in Victoria.

ANSWER:
I am informed that:
‘Remote public land’ is not defined but, based on the area of all wilderness parks, wilderness zones and remote and
natural areas in national parks, and areas which the Land Conservation Council recommended as ‘Other areas with
remote and natural attributes’ but which have not been legislated, the area of remote public land in Victoria is
approximately 1.17 million hectares.

Agriculture: drought relief
1005.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): In relation to the 2003-04 State Budget where the Government allocated $0.7 million in
2002-03, $2.2 million in 2003-04 and $1.5 million in 2004-05 to meet the Government’s commitment with
respect to matching contributions for the Business Support component (interest subsidy) under Exceptional
Circumstances (EC) arrangements for drought affected farmers in the Goulburn irrigation area, why is
there no provision for other areas that have been EC declared.

ANSWER:
I am informed that:
Commonwealth announcements of declared EC areas, in addition to Goulburn, were not made in time to meet the
Victorian Government's funding approval processes and Forward Estimates, and this is the reason that funds to
meet State contributions were not included in the May 2003 budget. However, as new information arises,
budgetary revisions and Forward Estimate adjustments are undertaken to fulfil agreements under EC policy and
this will continue.
Since the release of the 2003-04 State Budget early in May 2003, Government has committed further funding of
$11.06 million over 2003-04 and 2004-05 under the Commonwealth/State Exceptional Circumstances (EC) policy
for providing drought relief to farmers in Eastern Mallee, North East, Central and Northern regions. This consists
of projected contributions to interest rate subsidies to farmers in areas with a full EC-declaration (the
Commonwealth contributes 90% of the costs of these and the States contribute 10%).

Community services: disability services — accommodation and support
1029.

THE HON. BILL FORWOOD — To ask the Minister for Aged Care (for the Minister for Community
Services): What was the disability services expenditure in 2002-03 for — (i) accommodation outreach
support; (ii) family options; (iii) HomeFirst; (iv) day programs; (v) futures for young adults; (vi)
recreation; (vii) congregate care; (viii) flexible support packages; (ix) advocacy services; (x) information
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services; (xi) peak organisation; (xii) intake and response; (xiii) case management; (xiv) aids and
equipment; (xv) independent living training; (xvi) respite; (xvii) therapy; (xviii) service quality; (xix)
shared supported accommodation; (xx) transitional accommodation support; (xxi) behaviour intervention
services; (xxii) criminal justice services; (xxiii) building inclusive communities; (xxiv) Productivity
Investment Fund; (xxv) research and evaluation; and (xxvi) training, development and innovation.
ANSWER:
I am informed that:
Disability Services expenditure by activity for 2002-2003 was:
(i)

Accommodation Outreach Support

$9.973M

(ii)

Family Options

$4.555M

(iii)

HomeFirst

$37.043M

(iv)

Day Programs

$81.695M

(v)

Futures for Young Adults

$46.790M

(vi)

Recreation

$4.657M

(vii)

Congregate Care

$72.054M

(viii)

Flexible Support Packages

$20.208M

(ix)

Advocacy Services

$1.974M

(x)

Information Services

$4.275M

(xi)

Peak Organisation

$0.213M

(xii)

Intake and Response

$9.511M

(xiii)

Case Management

$20.388M

(xiv)

Aids and Equipment

$21.980M

(xv)

Independent Living Training

$2.211M

(xvi)

Respite

$38.662M

(xvii)

Therapy

$13.055M

(xviii) Service Quality

$1.186M

(xix)

Shared Supported Accommodation

$301.455M

(xx)

Transitional Accommodation Support

$1.983M

(xxi)

Behaviour Intervention Services

$7.331M

(xxii)

Criminal Justice Services

$4.132M

(xxiii) Building Inclusive Communities

$3.092M

(xxiv)

Productivity Investment Fund

$0.054M

(xxv)

Research and Evaluation

$0.561M

(xxvi)

Training, Development and Innovation

$3.144M

Community services: disability services — accommodation and support
1030.

THE HON. BILL FORWOOD — To ask the Minister for Aged Care (for the Minister for Community
Services): What is the disability services expenditure budgeted in 2003-04 for — (i) intake and response;
(ii) case management; (iii) aids and equipment; (iv) independent living training; (v) respite; (vi) therapy;
(vii) building inclusive communities; (viii) community options; (ix) day programs; (x) futures for young

QUESTIONS ON NOTICE
1974

COUNCIL

Wednesday, 26 November 2003

adults; (xi) moving ahead; (xii) recreation; (xiii) accommodation outreach support; (xiv) family options;
(xv) flexible support packages; (xvi) HomeFirst; (xvii) individualised support packages; (xviii) shared
supported accommodation; (xix) transitional accommodation support; (xx) behaviour intervention
services; (xxi) criminal justice services; (xxii) congregate care; (xxiii) service quality; (xxiv) system
support and innovation; (xxv) training and development; (xxvi) advocacy services; (xxvii) information
services; and (xxviii) peak organisations.
ANSWER:
I am informed that:
The current budget allocation for Disability Services expenditure by activity effective 1 July 2003 is:
(i)

Intake and Response

$10.7M

(ii)

Case Management

$19.9M

(iii)

Aids and Equipment

$18.8M

(iv)

Independent Living Training

$2.2M

(v)

Respite

$40.3M

(vi)

Therapy

$14.1M

(vii)

Building Inclusive Communities

$5.7M

(viii)

Community Options

$figure unavailable

(ix)

Day Programs

$86.2M

(x)

Futures for Young Adults

$57.6M

(xi)

Moving Ahead

$figure unavailable

(xii)

Recreation

$4.7M

(xiii)

Accommodation Outreach Support

$10.5M

(xiv)

Family Options

Part of Flexible Support Packages

(xv)

Flexible Support Packages

$25.3M

(xvi)

Home First

$42.4M

(xvii)

Individualised Support Packages

$10.6M

(xviii)

Shared Supported Accommodation

$318.4M

(xix)

Transitional Accommodation Support

$0.8M (also part of SSA budget)

(xx)

Behaviour Intervention Support

$7.8M

(xxi)

Criminal Justice Services

$5.0M

(xxii)

Congregate Care

$73.2M

(xxiii)

Services Quality

$0.9M

(xxiv)

System Support and Innovation

$0.8M

(xxv)

Training and Development

$6.4M

(xxvi)

Advocacy Services

$2.0M

(xxvii)

Information Services

$4.1M

(xxviii)

Peak Organisations

$0.120M

Please note that budgets may be varied in the course of the financial year to more accurately reflect actual activity
levels provided within an output and any budget re-alignments.
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Agriculture: Shannon’s Way Pty Ltd
1069.

THE HON. E. G. STONEY — To ask the Minister for Energy Industries (for the Minister for
Agriculture): In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by any agency or statutory body under the
Minister’s administration since 5 December 2002.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am informed that:
To provide details of payments made by agencies and statutory bodies under my administration would be an
unreasonable diversion of my department’s resources.
The Honourable Member may wish to submit a more specific question outlining which particular agency or
statutory body they are interested in.

Arts: Shannon’s Way Pty Ltd
1070.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Minister for Arts):
In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by any agency or statutory body under the
Minister’s administration since 5 December 2002.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
To provide details of payments made by agencies and statutory bodies under my administration would be an
unreasonable diversion of my department’s resources.
The Honourable Member may wish to submit a more specific question outlining which particular agency or
statutory body they are interested in.

Finance: Shannon’s Way Pty Ltd
1081.

THE HON. E. G. STONEY — To ask the Minister for Finance: In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by any agency or statutory body under the
Minister’s administration since 5 December 2002.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am informed that:
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To provide details of payments made by agencies and statutory bodies under my administration would be an
unreasonable diversion of my department’s resources.
The Honourable Member may wish to submit a more specific question outlining which particular agency or
statutory body they are interested in.

Arts: Shannon’s Way Pty Ltd
1111.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Minister for Arts):
In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by the Minister’s department or private office since
27 March 2003.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
No payments have been made by Arts Victoria, Department of Premier and Cabinet, to the firm Shannon’s Way
Pty Ltd since 27 March 2003.
No payments were made by my Private Office to the Firm Shannon’s Way Pty Ltd.

Finance: Shannon’s Way Pty Ltd
1122.

THE HON. E. G. STONEY — To ask the Minister for Finance: In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by the Minister’s department or private office since
27 March 2003.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am informed that:
No payments have been made by the Department of Treasury and Finance to the firm Shannon’s Way since
27 March 2003.
No payments were made by my Private Office to the firm Shannon’s Way Pty Ltd.

Community services: Human Services — budget deficit
1156.

THE HON. W. A. LOVELL — To ask the Minister for Community Services:
(a)

What is the size of the Department of Human Services (DHS) budget deficit for the 2002-03
financial year and for the September 2003 quarter, respectively.

(b)

Which portfolio areas or programs have overspent for the 2002-03 financial year and for the
September 2003 quarter.

(c)

In which portfolio areas or programs is the Department hoping to make savings.
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How much is the Department hoping to save in each portfolio area or program.

ANSWER:
I am informed that:
(a) The Department of Human Services did not have a budget deficit for 2002-03 or the September 2003 quarter.
The Department managed its budget within the Annual Appropriated funds made available by Parliament. In
fact, in 2002-03 the Department spent $52.5 million less than its budget appropriations.
The Department recorded an accounting operating deficit of $120.6m for the 2002-03 year and a surplus of
$61m for the September quarter.
The 2002-03 deficit largely arises from a decline in gambling revenues in 2002-03 ($107.8m). These
gambling revenues are normally on passed to the Department through the Hospital and Charities fund. The
decline in 2002-03 revenues was supplemented by a Temporary Advance from the Department of Treasury
and Finance. Increased Medical Indemnity Insurance expenses of $37.9m also impacted on the operating
deficit for the 2002-03 financial year. These expenses represent an actuarial assessment of Medical
Indemnity liabilities. Numerous other accounting adjustments, both increases and decreases resulted in a net
contribution of $25.1m.
(b) In a budget sense, none of the portfolio areas or programs overspent in 2002-03 or September 2003 quarter.
The accounting operating deficit, is also not considered an over spend, as the decline in gaming revenues was
restored by the Department of Treasury and Finance. The expenses associated with Medical Indemnity
Insurance reflected actuarial estimates of increased liabilities rather than an increase in the direct cost of DHS’
Insurance Premium.
(c) No specific savings initiatives have been introduced to cover the above budget deficits or accounting deficits
within the portfolio.
(d) The Department is not expecting any portfolio area or program to make savings to cover either the budget or
accounting deficits .
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QUESTIONS ON NOTICE
Answers to the following questions on notice were circulated on the date shown.
Questions have been incorporated from the notice paper of the Legislative Council.
Answers have been incorporated in the form supplied by the departments on behalf of the appropriate ministers.
The portfolio of the minister answering the question on notice starts each heading.

Thursday, 27 November 2003
Gaming: ministerial air travel
930.

THE HON. ANDREW BRIDESON — To ask the Minister for Sport and Recreation (for the Minister
for Gaming):
(a)

What was the total cost of international air travel incurred by the Minister’s office from 1 March
2003 to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and
the relevant Parliamentary Secretary.

(b)

What was the total cost of interstate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

(c)

What was the total cost of intrastate air travel incurred by the Minister’s office from 26 March 2003
to 30 September 2003, including trips taken by the Minister, ministerial staff and advisors and the
relevant Parliamentary Secretary.

ANSWER:
I am informed that:
No international or domestic air travel was incurred by myself from 1 March 2003 to 30 September 2003, including
trips taken by myself, ministerial staff, advisors or the relevant Parliamentary Secretary.

Corrections: Fulham Correctional Centre — stabbing
1007.

THE HON. R. DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister for
Corrections): In relation to reports on 22 July 2003 that a prison inmate at Fulham Correctional Centre was
in hospital after being stabbed four times while serving time in jail:
(a)

How did this incident develop and what action will be taken to remedy further incidents.

(b)

Were the security officers aware of any dangers to the life of fellow prisoners leading up to the
incident reported on 20 July 2003, 21 July 2003 and 22 July 2003, respectively.

(c)

Was the Centre aware of breaches in security.

ANSWER:
I am informed that:
(a) (b) (c)
The incident in question is still under investigation by Victoria Police, and as such, it is not appropriate to make
comment on it at this time.

QUESTIONS ON NOTICE
1980

COUNCIL

Thursday, 27 November 2003

Agriculture: Primary Industries — staff
1012.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): How many staff were employed by the Department of Primary Industries or its predecessor
as at 30 June 2000, 30 June 2001, 30 June 2002 and 30 June 2003, respectively.

ANSWER:
I am informed that:
I refer the Hon member to the published Annual Reports of the Department of Primary Industries in 2003, to its
predecessor organisation the Department of Natural Resources and Environment in 2000, 2001 and 2002 and
finally to the machinery of government changes in December 2002 for this publicly available information.

Agriculture: Primary Industries — staff
1014.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): What percentage of staff at the Department of Primary Industries are on contract.

ANSWER:
I am informed that:
I refer the Hon member to the published Annual Report of the Department of Primary Industries of November
2003 which details staffing information sought in a readily available public form.

Agriculture: Primary Industries — staff
1039.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): How many staff have had to be relocated to new offices under the Department of Primary
Industries.

ANSWER:
I am informed that:
Pre-existing office locations remain.

Agriculture: Primary Industries — rebadging material
1040.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): In relation to the creation of the new Department of Primary Industries, how much has name
rebadging cost for signage, stationery and promotional material.

ANSWER:
I am informed that:
In relation to the creation of the Department of Primary Industries, the Department has adopted a program of sign
replacement to its key sites and locations. Signage replacement has occurred at ten key sites to date across the
portfolio at a cost of $120,000, which was included in the budget of the former Department of Natural Resources
and Environment (NRE).
There was no additional costs involved in changing stationery as the Department operates on a "just in time"
inventory system that ensured there was a low level of stationery stock on hand at the time of the Machinery of
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Government change. During the transition, stationery relating to the Department of Natural Resources &
Environment (DNRE) continued to be used.
In terms of promotional material, publications made after the machinery of government change included the new
Department name, however older publications have been kept and are still in use.

Agriculture: fisheries offence program
1045.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Agriculture): In relation to the Government allocating $1.1 million over 4 years as a tougher fisheries
offence initiative, how will this program be implemented.

ANSWER:
I am informed that:
The Victorian Government has allocated $1.05 million over four years to operate a
24-hour illegal fishing reporting line. The reporting line will encourage greater community stewardship of our
fisheries resources. This information will increase the effectiveness of Fisheries Officers through better planning
and targeting of their patrols and enforcement operations.
The Fisheries Offence Reporting line, 13FISH (133 474) was officially launched by the Premier at the Rosebud
Pier on Monday 8th September 2003.

Community services: program of aids for disabled people
1055.

THE HON. ANDREA COOTE — To ask the Minister for Aged Care (for the Minister for Community
Services): What was the total amount of funding given to the Program of Aids for Disabled People in the
budget for 2001-02 and 2002-03, respectively.

ANSWER:
I am informed that:
Approximately $23.4M and $22M in funding was provided in 2001/02 and 2002/03 respectively under the Aids
and Equipment Program. The 2001/02 figure includes an allocation of $4.2M in one-off funding at that time.
I would like to advise the house that the Program is now referred to as the Victorian Aids and Equipment Program
(A&EP). The name change occurred in 2000 in recognition that the target group for was not limited to people with
disabilities but included the frail aged, people with chronic illness or those requiring a range of prosthetics.

Planning: Shannon’s Way Pty Ltd
1093.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Minister for
Planning): In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by any agency or statutory body under the
Minister’s administration since 5 December 2002.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am informed that:
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To provide details of payments made by agencies and statutory bodies under my administration would be an
unreasonable diversion of my department's resources.

Corrections: Shannon’s Way Pty Ltd
1115.

THE HON. E. G. STONEY — To ask the Minister for Energy Industries (for the Minister for
Corrections): In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by the Minister’s department or private office since
27 March 2003.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am advised that:
No payments have been made by the Department of Justice to the firm Shannon’s Way Pty Ltd.
No payments have been made by my Private Office to the firm Shannon’s Way Pty Ltd.

Planning: Shannon’s Way Pty Ltd
1134.

THE HON. E. G. STONEY — To ask the Minister for Sport and Recreation (for the Minister for
Planning): In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by the Minister’s department or private office since
27 March 2003.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.

ANSWER:
I am informed that:
Shannon's Way Pty Ltd has not been engaged by the Planning Division of the Department of Sustainability and
Environment during the period 27 March 2003 to 29 October 2003.
There have been no payments made to Shannon’s Way Pty Ltd by my office during this period.

Police and emergency services: Shannon’s Way Pty Ltd
1135.

THE HON. E. G. STONEY — To ask the Minister for Energy Industries (for the Minister for Police and
Emergency Services): In relation to Shannon’s Way Pty Ltd:
(a)

What payments have been made to the company by the Minister’s department or private office since
27 March 2003.

(b)

On what dates were the payments made.

(c)

What are the details of the projects for which payment was made.
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ANSWER:
I am advised that:
No payments have been made by the Department of Justice to the firm Shannon’s Way Pty Ltd.
No payments have been made by my Private Office to the firm Shannon’s Way Pty Ltd.

Community services: Human Services — autistic children
1154.

THE HON. W. A. LOVELL — To ask the Minister for Community Services: In respect of each of the
years 1999-2000, 2000-01, 2001-02, 2002-03:
(a)

How many parents (or carers) of autistic children have relinquished their children to the care of the
Department of Human Services (DHS).

(b)

How many parents (or carers) of autistic children have threatened the DHS with relinquishing their
children to the care of the DHS.

ANSWER:
Reply (a)
The Honourable Wendy Lovell, Member for North Eastern Province I am informed that:
Long term or permanent placements of children with a disability, including children with autism, are provided
through Community Care's Adoption and Permanent Care and Shared Family Care programs and Disability
Services, Shared Supported Accommodation program.
In the time period 1999/2003 one (1) child has been identified with autism in a voluntary long-term out of home
care placement.
Reply (b)
Data analysis to determine whether there have been any incidents of parents threatening to relinquish their children
with autism is unable to be determined from the Child Protection, Disability Services or Early Childhood
Intervention data systems.
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