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ROYAL ASSENT
Tuesday, 2 May 2006

COUNCIL

Tuesday, 2 May 2006
The PRESIDENT (Hon. M. M. Gould) took the
chair at 2.02 p.m. and read the prayer.

ROYAL ASSENT
Message read advising royal assent on 11 April to:
Drugs, Poisons and Controlled Substances
(Volatile Substances) (Extension of Provisions)
Act
Infringements Act
Interpretation of Legislation (Further
Amendment) Act
Justice Legislation (Miscellaneous Amendments)
Act
Public Sector Employment (Award Entitlements)
Act.

QUESTIONS WITHOUT NOTICE
Gas: Portland smelter
Hon. PHILIP DAVIS (Gippsland) — I direct a
question without notice to the Minister for Energy
Industries. I refer the minister to reports of discussions
between Alcoa, ExxonMobil and the Bracks
government on the option of using gas to power
Alcoa’s expansion plans for its smelter at Portland.
Have the minister and the Bracks government had any
discussions with any party on the subject of taxpayer
subsidies or any other concessions necessary to make
gas a viable option to power Alcoa’s expansion plans at
Portland?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — May I first of all thank the member for
his interest in this important area. It would be known to
the member that the government sees this as such an
important range of issues we have to deal with that a
cabinet subcommittee has been created in order
to — —

1407

state provides power to Alcoa for its current operations
in Portland. It is also the case that the Portland
aluminium smelter is the largest single contributor to
the state’s export earnings — around 7 per cent or
8 per cent of Victoria’s total export earnings is a result
of that operation.
Although 2014 might seem to be relatively distant, it is
actually a fairly close date for negotiations of this sort
to commence. The government has begun negotiations
with Alcoa from the point of view of discussing what
Alcoa’s issues are — whether it wishes to expand and
certainly how it sees things happening in the post-2014
period. Most of the discussions, as you, President,
would appreciate, are of course confidential. It is
therefore difficult for me to discuss individual
components of those discussions except broadly.
Of course, one of the issues that is of concern to the
government is the issue of greenhouse gas emissions.
Clearly aluminium users — —
Hon. D. McL. Davis — We don’t want another
Hazelwood.
Hon. T. C. THEOPHANOUS — I am happy to
take up the interjection in relation to Hazelwood,
because in fact the negotiation with Hazelwood resulted
in a commitment by that company to a reduction of
34 million tonnes of C02 over the life of the project. We
are very proud of that particular outcome.
But in relation to Alcoa, I can say to the honourable
member that obviously greenhouse gas emissions are
an issue, especially if Alcoa wishes to expand its
operations at Portland — or anywhere else for that
matter. It is an issue which will test both the
government and the community. It is certainly
something we are considering as a part of discussions
we might be having with Alcoa. When one puts it into
that kind of context — and to come to the question
asked by the honourable member — obviously the use
of gas as opposed to the use of coal for the production
of power results in a significant saving of greenhouse
gases. Consequently that option has not been taken off
the table.

Hon. Bill Forwood — Are you on it?
Supplementary question
Hon. T. C. THEOPHANOUS — Yes, I am. It is
made up of myself, John Thwaites, the Minister for
Environment in another place, and the Treasurer. It has
been looking at the range of issues associated with the
proposed expansion by Alcoa. I might inform the
honourable member, as he would be aware, that the
contractual arrangements with Alcoa end in 2014 and
2016. There are contractual arrangements whereby the

Hon. PHILIP DAVIS (Gippsland) — I thank the
minister for such a comprehensive answer, but it leads
me to a supplementary question, which is: as gas is a far
more expensive option than coal-fired power in
Victoria, what level of taxpayer subsidies — and over
what period — will be required for Alcoa to proceed
with its expansion plans?
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Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — As I said, these discussions are
confidential. We are certainly not looking at taxpayer
subsidies, as the member has suggested, but the
questions and the issues that are progressing are
confidential. Nor would I necessarily concede to the
member’s statement that gas is significantly more
expensive than coal production. In fact the gap is
narrowing all the time. If one takes into consideration
the added issue of greenhouse gas abatement, then the
gap becomes — —
Hon. Bill Forwood — It depends on the price you
put on that.
Hon. T. C. THEOPHANOUS — Well, you can see
this by simply looking at the fact that Origin has
decided independently to embark on the Mortlake
gas-fired base-load power station. Obviously if the
economics did not work for Origin, they would not
work for anyone else either.

Dandenong: transit city project
Mr SMITH (Chelsea) — My question is to the
Minister for Major Projects. I refer the minister to the
government’s commitment to making Victoria an
attractive place to work and raise a family and ask him
to update the house on the most recent announcement
in Dandenong that demonstrates that the government is
delivering on its transit city initiatives.
Mr LENDERS (Minister for Major Projects) — I
thank Mr Smith for his question. I am delighted to talk
at any time about transit cities, and I am particularly
delighted to talk about the project to revitalise central
Dandenong. Last Wednesday the Bracks cabinet, along
with all our local MPs, met in Dandenong for one of
our community cabinets. As part of that the Premier
took the opportunity to announce a further tranche of
funding for the Dandenong transit city. This was an
extra $197 million investment into Dandenong over a
20-year period.
Hon. B. N. Atkinson interjected.
Mr LENDERS — This is in addition to the
$93 million announced last year. I take up
Mr Atkinson’s interjection, ‘What about the private
sector investment?’. Unlike those opposite who were
part of that evil team led by Jeff Kennett, who in the
1999 election said to Dandenong with the same
contempt that Mr McIntosh referred to Moe as a place
of moccasins, ‘If Dandenong returns two Liberal MPs,
we’ll look after it; if it does one, I don’t know; and if
doesn’t do any, we’ll ignore it’, unlike the Kennett
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government, whose members taunted Dandenong and
treated it with disrespect, the Bracks government
delivers and will be part of revitalising central
Dandenong. Why do we do that?
Hon. B. N. Atkinson — I’ve still got ugh boots.
Mr LENDERS — I take up Mr Atkinson’s
interjection about people in Dandenong wearing ugh
boots, and I say he should hang his head in shame!
Honourable members interjecting.
Mr LENDERS — Moving on to why we are
investing in central Dandenong’s infrastructure,
Dandenong is at the epicentre of the south-east of
Melbourne. People on this side of the house —
Mr Smith, Mr Somyurek, Mr Viney, Mr Hilton and
many others — know that Dandenong is an amazing
place. It is at the crossroads where EastLink and
CityLink meet and is the gateway to Gippsland, the part
of the state with the greatest economic development.
My friend Mr Theophanous often talks about the
enormous potential of that great area of Gippsland. So
Dandenong is incredibly importantly strategically
positioned for the growth of the state.
To get the $1 billion — I repeat, Mr Atkinson, the
$1 billion — of private sector investment we want to
leverage out of the state package of $290 million now
in Dandenong, we need the two. We need to work in a
partnership so that we can get that happening and
kick-start central Dandenong. The interesting thing on
this is that the same people we put forward as a state to
successfully build Docklands, VicUrban, have now
been charged with the state government and in
partnership — and ‘partnership’ is a word that those
opposite do not know the meaning of and that former
Premier Jeff Kennett could never get through his lips —
with the City of Greater Dandenong to take part in a
shared vision. We want to rebuild and revitalise central
Dandenong to position it for the social area my
colleague Ms Broad is interested in, affordable housing,
and the economic issues I have already alluded to.
These are important areas and why we are investing.
VicUrban along with the City of Greater Dandenong
will be leading on this. Now we have a shared vision of
what we want this revitalised central Dandenong to
look like.
Hon. B. N. Atkinson interjected.
Mr LENDERS — Mr Atkinson scoffs. In
Docklands we have a ratio of private sector funding to
public sector funding of 90 to 1. We are seeking a much
more modest one here because we do not overpromise;

QUESTIONS WITHOUT NOTICE
Tuesday, 2 May 2006

COUNCIL

we on this side of the house set a target and we deliver.
This is part of our vision to build a better Victoria. It is
targeted at central Dandenong as a strategic region of
the state, an area we are going to work with. I have
absolute confidence that the private sector funding will
follow the state funding. We have a shared vision. I am
excited about central Dandenong, and I am extremely
excited about our revitalising of infrastructure. I invite
those opposite to join Mr Rich-Phillips and actually
visit Dandenong one day and see the great potential of
the south-east of this city.

Commonwealth Games: replica baton
Hon. W. A. LOVELL (North Eastern) — I direct
my question without notice to the Minister for
Consumer Affairs. Participants in the Commonwealth
Games were offered an exclusive opportunity to
purchase a custom-made full-size replica baton. The
promotional flyer sent to the participants in the Queen’s
baton relay said that each baton would look exactly like
the official baton. Many participants who purchased
these replica batons have contacted me to complain
about the quality of the product. I ask: what action will
the minister take to ensure that customers who have
purchased these inferior products from M2006 are
provided with the opportunity to receive a full refund?
Hon. M. R. THOMSON (Minister for Consumer
Affairs) — I am pleased to be able to say as the
Minister for Consumer Affairs that I will not need to
take any action in relation to this matter. In fact M2006
has already said that anyone who is in receipt of and
has paid for a baton and has had an unsatisfactory
experience with the baton will have a full refund.
M2006 and Consumer Affairs Victoria worked very
closely together in the lead-up to the Commonwealth
Games to ensure that consumers — —
Hon. B. N. Atkinson — I got a toy car from the
Commonwealth Games; the problem was it is a
left-hand drive! How do you explain that one?
Hon. M. R. THOMSON — I am sure the member
would like to hear my response. M2006 and Consumer
Affairs Victoria worked very closely together in the
lead-up to the Commonwealth Games to ensure that
consumers had a good experience during the
Commonwealth Games. I am pleased to say that that
was in fact the case and that the vast majority of those
who were provided with goods and services throughout
the games for people who visited Victoria, as well as
those who are residents of Victoria, had an
exceptionally good experience.
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I am certain that M2006 was also disappointed that the
batons did not live up to expectations, and that is why it
has taken steps to ensure that batons which are
unsuitable and do not meet the requirements of those
who have purchased them will in fact, on the purchaser
taking it up with M2006, be entitled to a full refund.
Supplementary question
Hon. W. A. LOVELL (North Eastern) — Under
section 12 of the Fair Trading Act it is an offence in
connection to the promotion or advertising of a product
to falsely represent that goods are of a particular
standard, quality, value, grade, composition, style or
model. Given that the promotional flyer states that
‘each baton will look exactly like the official baton’,
and they do not, and given that the minister has
admitted that the products are inferior, I ask: will the
minister initiate action to ensure that M2006 is charged
for falsely representing the standard and quality of the
replica batons?
Hon. M. R. THOMSON (Minister for Consumer
Affairs) — As I have already indicated, M2006 having
been made aware of the lack of quality of the batons, if
people to whom that has occurred wish to seek a
refund, they can take that up with M2006 and they will
receive a full refund. I think this is the best possible
outcome. It is one that has come from M2006 willingly
and one that Consumer Affairs Victoria actively seeks
from those who supply goods and services. This is a
straight offer from M2006, and it certainly does not
require further action from Consumer Affairs Victoria.

Rural and regional Victoria: sustainable
development
Ms CARBINES (Geelong) — My question is to the
Minister for Major Projects. Can the minister inform
the house of how the Bracks government is getting on
with the job and ensuring that provincial Victorian
cities are assisted in the renewal of their towns and that
future developments are sustainable, keeping Victoria
one of the most livable places?
Mr LENDERS (Minister for Major Projects) — I
thank Ms Carbines for her question. It actually
reminded me that I went to an art exhibition on Sunday.
Perhaps Mrs Coote should have come with me, because
she is interested in the arts. At the exhibition there was
a painting on the wall that had 40 toenails pasted to it. I
thought we should collectively buy it for former
Premier Jeff Kennett and give it to him to remind him
of his folly.
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Ms Carbines asked a question about regional Victoria
and what we are doing to facilitate the renewal of some
of the towns there. I have previously informed the
house that one of the things that members and ministers
in the Bracks government do when they are periodically
in regional Victoria is talk to people who want to work
in partnership with the state government. One of the
areas we constantly hear about is the services that
VicUrban has previously provided to facilitate projects
like the Revitalising Central Dandenong project.
Periodically we are asked whether as a state we can
assist some of our municipalities in regional Victoria in
some advanced planning work in design and
sustainability. Last year the Premier and the Minister
for State and Regional Development announced, as part
of our regional statement, funding for VicUrban over a
four-year period to establish a regional unit to assist
regional municipalities.
It is interesting, because this is not something that the
government has suddenly decided upon. It has
responded to the regional mayors who asked for it. We
responded to the messages we got. It builds on work
that VicUrban has already done. I have already said to
this house — and certainly Mr Bishop and Mr Drum
would know — that the Tower Hill project in Swan
Hill is a housing estate being facilitated by VicUrban
over a long period. There are also a number of projects
in Shepparton, and while Ms Lovell has not necessarily
supported the projects, she will certainly be aware of
the work of VicUrban in assisting the Shepparton
council. There is also new work in Hamilton, and I am
sure Mr Koch is aware of that. The Shire of Southern
Grampians has said it would like assistance in
facilitating and developing a 300-house estate. I am
sure Mr Baxter and Ms Lovell are aware that the
Wodonga City Council is working with VicUrban to
assist in facilitating some regional projects in Wodonga.
We are absolutely determined not to treat regional
Victoria like the toenails of the state as Mr Kennett did.
Those opposite were silent when he spoke about the
toenails.
Hon. Bill Forwood — Not me!
Mr LENDERS — Mr Forwood said he was not
silent. He was far too busy doing his leader’s bidding
and chairing the Public Accounts and Estimates
Committee and stifling debate on parliamentary
supervision and all of those important things.
The important thing is that this is a new way forward.
VicUrban will be working in partnership with councils.
It will probably open an office in Ballarat and also do
some work in Geelong as part of the Transport
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Accident Commission’s move. The contrast could not
be starker. When the Bracks government brought the
Regional Infrastructure Development Fund legislation
into this house in the last session of Parliament, the first
response of those opposite to a creative partnership
process with regional Victoria was to reject the bill. It
was only when people in regional Victoria became
angry and showed how short-sighted that was that those
opposite let the bill go through and it is now seen as an
ideal process.
Once again this government is committed to building
its infrastructure program across regional Victoria and
the whole state. We can work in partnership with local
councils. It is a good dialogue. The mayors support it,
and I am delighted to be a part of a government that is
delivering to regional Victoria.

Hazardous waste: Nowingi
Hon. B. W. BISHOP (North Western) — My
question without notice is also to the Minister for Major
Projects, Mr Lenders. During the environment effects
statement panel hearings into the government’s
proposal to place a toxic waste dump in the Mallee, one
of Major Projects Victoria’s expert witnesses departed
the hearings before his cross-examination was
completed, and I ask: will the minister give an
undertaking that this insulting action, which indicates
the government’s lack of accountability and
transparency, will not occur again?
Mr LENDERS (Minister for Major Projects) — I
am delighted to take responsibility for anything inside
my portfolios. In response to Mr Bishop’s question I
think I have more than answered questions in the
purview of either the Minister for Environment or the
Minister for Planning. I will certainly take
responsibility for being the proponent for the Nowingi
long-term containment facility project. I will certainly
ensure that Major Projects Victoria treats communities
with respect, because that is a critical part of what any
government should be doing.
In respect of this difficult project, I cannot think of what
would be more respectful than on two occasions
extending the time frame when the local community
has said it wants more time. I cannot think what would
be more respectful than putting forward 24 detailed
surveys in response to the local community asking for
more information. I cannot think of what would be
more respectful than setting up a detailed environment
effects statement process that lets matters be debated. I
cannot think of what would be more respectful than my
colleague the Minister for Planning in the other place,
Mr Hulls, having the courtesy to let Mr David Davis
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put a late submission to the Nowingi inquiry because
the Liberal Party could not get along with
1700 community organisations and get its submission
in by the extended deadline that had been put in place.

continue to be, because we believe this is a good model
of government — you consult, you listen and you act.

In response to Mr Bishop, a key requirement of any
government is to be courteous and responsive to its
community, particularly in difficult decision making. I
think Major Projects Victoria has done that. We have
sent officers into the field in Sunraysia again and again.
We have responded to requests to attend meetings as
they have been held. If there has been any discourtesy,
we will certainly make sure that it does not happen
again. I say to Mr Bishop that the greatest courtesy is
for people to be listening, responding, getting the
material and having these hearings. That is something
the Kennett government that he was part of, which
contemptuously trampled on Werribee and other areas
over landfill issues, could have learnt about courtesy. If
discourtesy was displayed in Mildura, that is something
this government does not support or endorse. I certainly
say you should look at the whole picture of the area. It
has been an extensive process and one that this
community can look to as a model for the way forward.

Mr SCHEFFER (Monash) — My question is for
the Minister for Major Projects. Can the minister
inform the house of any recent developments on
Victoria’s waterfront and how the Bracks government
is getting on with the job of making it a better place to
live and visit?

Supplementary question
Hon. B. W. BISHOP (North Western) — Given the
minister’s answer, which I must translate to mean he
will not give us an assurance that any of Major Projects
Victoria’s expert witnesses will stay to be
cross-examined, which he will not do, and following
the debacle of yesterday — and it was a debacle — I
understand that at least now the proceedings will be
recorded, and I ask as a supplementary question: will
the minister, as the minister responsible for the
proposed toxic waste dump, ensure transcripts of all the
proceedings are publicly available at no cost?
Mr LENDERS (Minister for Major Projects) —
Mr Bishop is grasping at straws. If he is talking of
openness and accountability, and if he listened to my
main answer, he would know that there were
24 detailed reports as well as extensions of time as
requested by the local community. As Mr Bishop well
knows, the Minister for Planning is the responsible
minister for supervising the environment effects
statement process. It would be totally inappropriate if I,
as the proponent of the long-term containment facility,
presided over the quasi-judicial process that is dealing
with the open, public hearings. That might have been
how the Kennett government operated, with the
proposing minister adjudicating and being judge, jury
and executioner, but the Bracks government actually
follows process. We have been courteous and we will

Princes Pier: restoration

Mr LENDERS (Minister for Major Projects) — I
thank Mr Scheffer for his question and his ongoing
interest in rebuilding the infrastructure of this state, in
getting major projects in place that deliver to the
community, in having a triple bottom line in major
projects and in having a pipeline so the community can
plan forward as we govern for the whole state.
Mrs Coote has crossed her arms and looks bored. I
suggest she change her disposition, because the
example I would like to refer to Mr Scheffer is one that
she and he share in their electorate — that is, Princes
Pier. I know Mrs Coote has had an interest in Princes
Pier, and I am delighted she is now showing some
interest in my response. Princes Pier, for those who are
not familiar with it, is a very old and dilapidated piece
of infrastructure in Port Phillip Bay. It is one, though,
that has enormous heritage value, and anybody who has
relatives or friends or family who went off to World
War I or World War II as Australian soldiers or who
came on a boat — and I think Mr Vogels is looking
interested here, as if he was on one of the boats that
came to Princes Pier or Station Pier — knows it has a
strong heritage value.
Mrs Coote was upping the bid there, and I guess Alan
Stockdale would be embarrassed about her having no
sense of financial management as she was putting up
the bid, but clearly Princes Pier is an important project
for us. It is important for us to get it right. It deals with
the whole extension of the Beacon Cove
redevelopment, and I was delighted to be able to report
that Major Projects Victoria is working on a
$14 million project to re-establish Princes Pier.
Those who do not know Princes Pier will not know that
a truck fell through the decking. It was unsafe. What the
government is now doing, after a strong process, which
involved the work of the Beacon Cove Precinct
Committee — and we thank its members, along with
the locals, and the City of Port Phillip for the work they
have done — is restoring it. The first 196 metres of
Princes Pier will be fully restored, and then beyond that
we will have pylons in place.
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Mrs Coote, being of artistic persuasion, will like this. I
know my friend Ms Romanes is another person who is
very supportive of this.
Hon. B. N. Atkinson — Did you consult the
seagulls?
Mr LENDERS — I take up Mr Atkinson’s inane
interjection about whether we consulted the seagulls
because it just shows that Mr Atkinson and his team
have not learnt. Their idea of consultation is frivolous
remarks like ‘Did you consult the seagulls?’, whereas
members of this government, unlike the government
Mr Atkinson was part of, take seriously our obligations
to consult with the community — and by doing so we
get better outcomes — rather than presuming that all
wisdom resides in Spring Street. By going out to the
Beacon Cove Precinct Committee, by engaging with
the City of Port Phillip and Heritage Victoria, we have
a better product than we would have had by just
producing it straight out of Spring Street.
Mr Atkinson’s inane interjection about consulting with
seagulls simply shows the contempt that the Liberal
Party has for consulting with communities. No wonder
they do not engage with communities or get any of this
consultation right, because they treat communities with
contempt.
Princes Pier is part of a bigger program of rebuilding
our infrastructure, getting projects done on time and on
budget and delivering good value to the community. It
is a project that I urge everybody to go and have a look
at so they can see what can be done and how local
partnerships can work in delivering good outcomes.

Whitehorse: former mayor
Hon. J. A. VOGELS (Western) — I direct my
question without notice to the Minister for Local
Government, Ms Broad. A senior Bracks government
adviser, current councillor and former mayor of the
City of Whitehorse stands accused of unscrupulous
behaviour involving the nomination of dummy running
mates at last November’s council elections. I ask the
minister: does she intend to take any action against this
councillor for breaching the Local Government Act?
Ms BROAD (Minister for Local Government) — In
response to the member’s question, I think this once
again reminds everyone on this side of the house of the
opposition’s attitude to local government, much as they
might like to try to persuade anyone in local
government who has forgotten the way they treated
them the last time they were in government that they
have changed their ways. The fact of the matter is that
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this government, the Bracks government, has done
more than the opposition ever did when it was in
government to introduce reforms, to strengthen
democracy and to ensure fair play in local government.
Amongst the actions that this government has taken to
strengthen democracy and ensure fair play in local
government are changes to the Local Government Act
to ensure the councils adopt codes of conduct for
councillors and other measures to enhance
accountability and transparency, such as returns in
terms of disclosure of election donations. This
government has an excellent record when it comes to
holding local government accountable while ensuring
that it also treats it with respect and as an independent
tier of government in its own right.
As well as that this government actually believes in the
separation of powers. We think it is important that the
courts are able to proceed independently from political
interference. That is the reason that it is not appropriate
to raise in this Parliament a matter which is currently
before a magistrate, as the member has just done, and a
municipal electoral tribunal, which is the proper
mechanism for determining complaints about local
government elections. That means it is not appropriate
for the Minister for Local Government — and, I would
suggest, any member of this house — to be raising
matters which are currently before a magistrate. It just
goes to show what members of the opposition will
stoop to in terms of using the Legislative Council of
this Parliament to smear people and show disregard for
the courts and the magistrates who are properly
appointed to consider these matters.
It would not be appropriate for me as a minister to
pre-empt the findings of a magistrate. When the
magistrate finds on these matters, I am sure he will
inform everyone of his findings.
The PRESIDENT — Order! With respect to the
question that was asked by the Honourable John Vogels
of the Minister for Local Government, although he did
not mention any names I note he mentioned certain
matters. In the minister’s response she referred to the
fact that there were matters before the Magistrates
Court. I remind members that under the sub judice rules
of this house they are not allowed to mention any cases
that are currently before the courts. I was not aware of
it, but the minister’s response indicated that that was the
case in the way the question was framed. If the member
is going to ask a supplementary question that makes
reference to matters before the courts, I will rule it out
of order because of the sub judice rule.
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Supplementary question
Hon. J. A. VOGELS (Western) — If any candidate
has openly admitted that he has paid the nomination
fees for other candidates, filled out details on several
candidates’ nomination forms and edited candidates’
nomination statements using a council computer, would
that be a breach of the Local Government Act, and
what action would the minister take?
The PRESIDENT — Order! With respect to the
rules of the house, that is a hypothetical question. It
does not meet the standards for asking ministers
questions. Questions cannot raise matters that are
hypothetical. That was hypothetical, and I rule it out of
order.

Melbourne showgrounds: redevelopment
Ms ROMANES (Melbourne) — My question is to
the Minister for Major Projects. The Royal Melbourne
Show is an iconic event on Victoria’s calendar. Can the
minister inform the house how the Bracks government
is getting on with the job of the developments in the
Melbourne showgrounds project to reinvigorate the
show and give it the facilities it deserves?
Mr LENDERS (Minister for Major Projects) — I
thank Ms Romanes for her question. I am delighted to
talk about the great project that is the Melbourne
showgrounds redevelopment, which will enhance that
great interface between city and country in Victoria.
This government has spent $10 billion on infrastructure
during the past four years and will spend a further
$11 billion on infrastructure over the next four years.
This is more than double the rate the previous Kennett
government spent on infrastructure. The Melbourne
showgrounds redevelopment project is a classic
example of how we govern for the whole state —
whether it be as the great site in central Melbourne or
whether it be as an attraction for the people from rural
Victoria who have come to the showgrounds for
150 years to display their animals and wares and
socialise — all the reasons people come to the show,
including to have fun. People from metropolitan
Melbourne have been able to participate in rural
Victoria at the show.
After all that time the showgrounds were getting old
and tired; the infrastructure was becoming run down
big time. During that time, again unlike the Kennett
government, which made a number of cruel and hollow
promises to the Royal Agricultural Society but did
nothing — —
An honourable member interjected.
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Mr LENDERS — Correct. It did nothing. The
Bracks government — —
Hon. B. N. Atkinson interjected.
Mr LENDERS — I take up Mr Atkinson’s
interjection. It was in government for seven long years
and did nothing, yet the leader of the Liberal Party, Jeff
Kennett, made promise after promise about what
‘Gunna’ Jeff was going to do.
I was delighted to be at the showgrounds on Sunday for
a sneak preview of some of the capital works that are
being done so there can be a great show in September
this year. Mr Stoney will be very interested in this,
because he had a lot of questions for my colleague the
Minister for Commonwealth Games about trees before
the Commonwealth Games. I can tell Mr Stoney that
we have planted and replanted native trees and native
shrubs, and in our sustainable mode we have a
300 000-litre stormwater tank which will be able to
water those trees with recycled water. That tank is
under the main exhibition hall.
We are also putting a hard grass down there so that we
can have good use of the area, and we have revitalised
one of the new Royal Agricultural Society buildings,
which Mr Philip Davis has been very interested in and
very critical of. But Mr Philip Davis can see that a new,
smart headquarters for the RAS is being built at the
showgrounds. I am sure he will be delighted to be there
to see it moving along. If he goes, he will also see the
new town square and the new grand pavilion. It is all
happening. The showgrounds are moving along. I am
sure everybody in this house will be extremely excited
at being able to go there and be part of it.
We are absolutely committed to building for the whole
of the state. The showgrounds are another part of
country and city coming together, another example of
tired facilities in need of maintenance being rebuilt. We
will build the infrastructure for the state, whether it be
the show, the showgrounds, the synchrotron, or the
cattle underpasses that the Leader of the Opposition
sometimes mocks.
Hon. Philip Davis interjected.
Mr LENDERS — They are a major project! They
are a major economic project for people in Gippsland
Province and for anybody who understands the farming
community. They make the road safer, they get the
cattle through more smoothly and they are good for
amenity.
Hon. Philip Davis interjected.
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Mr LENDERS — The opposition talks down major
projects. The showgrounds is a good project, good for
the whole state. I commend it to the house.

Whitehorse: former mayor
Hon. RICHARD DALLA-RIVA (East Yarra) — I
direct my question without notice to the Minister for
Consumer Affairs. I refer the minister to admissions at
a municipal electoral tribunal by Mr George Droutsas, a
councillor of the Whitehorse City Council and the
minister’s adviser, that he manipulated electoral
processes — —
Ms Broad — On a point of order, President, a short
while ago in the course of my answering a question I
received from the opposition you made a ruling in
which you referred specifically to the matter of naming
a person. You advised that that would not be acceptable
in the house. The member, in asking his question, has
just named a person, and I draw your attention to the
ruling and advice you provided to the opposition earlier
and ask you to uphold that ruling.
Hon. Philip Davis — On the point of order,
President, I simply indicate that the house has not yet
had the benefit of hearing the honourable member’s
question. Until we have heard the member’s question, I
think it is totally inappropriate for the minister to be
raising a point of order in these terms.
The PRESIDENT — Order! With respect to this
matter, which I have already alluded to in relation to the
previous question asked by the Honourable John
Vogels, matters relating to criminal charges cannot be
raised in Parliament, if a charge has actually been laid
whilst — —
Hon. Bill Forwood — How do you know it has
been laid?
The PRESIDENT — Order! The house has been
informed that the matter is before the Magistrates
Court. I have advised the house that matters that are
sub judice cannot be raised. In his question to the
Minister for Consumer Affairs, Mr Dalla-Riva has
named the person concerned in an issue that is before
the courts. I am not going to entertain questions being
asked in this house that refer to matters that are before
the courts. It is not to take place in this house. The
member in asking the question cannot refer to the
person concerned with respect to matters that are before
the courts. When I hear the question I will decide
whether to rule it out of order. The member should be
very careful, as I warned the Honourable John Vogels,
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that it meets the rules of the house and does not flout
my ruling.
Hon. RICHARD DALLA-RIVA — Will the
minister stand down Mr Droutsas as an adviser to her
portfolio until all allegations of electoral fraud against
Mr Droutsas are resolved?
The PRESIDENT — Order! With respect to the
question that was asked, it is about a matter that is
before the courts and the actions the minister may or
may not take. As the question has been asked only
because there is a matter before the courts, I am not
going to allow the minister to answer it. I am going to
rule it out of order.
Hon. Bill Forwood — Let him rephrase it.
The PRESIDENT — Order! I have given him the
opportunity. I have told him not to flout my ruling and
to be conscious of the sub judice rule. The question is
out of order.

Melbourne convention centre: benefits
Ms MIKAKOS (Jika Jika) — My question is to the
Minister for Major Projects, Mr Lenders. Can the
minister outline to the house how the Bracks
government is ensuring that Victorians get value for
money in the new convention centre?
Mr LENDERS (Minister for Major Projects) — I
thank Ms Mikakos for her question and her interest in
value for money or best bang for your buck, which is
another way you could phrase it.
I have enjoyed being involved in the convention centre
project. I have had the privilege before of informing the
house of some of the attributes of this project before. It
is absolutely about adding value to the state and
bringing in jobs and industry to make this state move
forward.
The state has put more than $300 million and the City
of Melbourne has put in a further $43 million into the
project. The private sector has put $600 million into the
project. Mr Atkinson asked the rhetorical question
before where the private sector money is coming from.
I suggest he look to this particular project because it is a
good business case. The private sector joins
government investment and adds value to it. If
Mr Atkinson looked, he would see by this particular
model we have a great convention centre. There are
5000 seats and a state-of-the-art green rating. It leads
the world. There is a further 50 000 square metres of
homemaker retail space that was not there before. It
brings these things into the state and adds a lot of value.
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Mr Atkinson can ask the rhetorical question, but there
are enormous infrastructure benefits coming from
government investment in this state. The private sector
has confidence in following it.
We also know — and let us not hide from this — that
tourism is a great dollar spinner for this state. The
average tourist who comes into this state stays for
almost two weeks, one in two brings a partner and most
come back for a further visit because they have tasted
Victoria. They have seen the great benefits of regional
Victoria and Melbourne, and they come back.
This project will create 2500 jobs and another
1000 jobs during construction. It will generate
$200 million per year out of the convention centre over
a 25-year period let alone the added value that will
come in from the homemaker retail space and the
synergy that will be completed by that whole Yarra
precinct being united from Docklands right up to
Southbank.
Ms Mikakos’s question is about what value for money
we are getting. We are getting a lot of value for money
out of it. It is part of the jigsaw puzzle of where our
infrastructure spend goes, where this $11 billion is
going and how it is adding value to the state. Those
opposite should not talk down the state like the
parliamentary Liberal Party does on every possible
occasion. They should look at some of these projects to
see how the community and private sector has come
along, and focus on those and talk the state up rather
than down.
I would urge everybody to go down and look at the
convention centre, look at the model and see what good
governance can do for the state of Victoria.
Hon. Philip Davis — On a point of order, President,
I refer to the rulings made in respect of the question put
by my colleague the Honourable Richard Dalla-Riva.
In making your rulings I believe you relied on advice
from the Minister for Local Government in response to
an earlier question and to her own point of order with
respect to an assertion that the matter was before the
Magistrates Court.
I point to the ruling in which you referred to sub judice
provisions where criminal charges have been laid. I
make the point that I understand that at this time no
criminal charges have been laid and the matter is not
before the Magistrates Court per se. It is matter for a
municipal electoral tribunal, where an investigation is
conducted by a magistrate into allegations which have
been made with respect to the behaviour of a
councillor.
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I put to you as a submission, President, that you
reasonably ruled on the basis of your understanding of
the information provided to you by the minister, but in
fact the interpretation of that information was erroneous
simply because the matter is not before the court. No
criminal charge has been laid. This is a matter for an
investigation by the proper body established to
investigate matters, which is not in fact acting as a
court; it is a magistrate undertaking an investigation, in
effect, as the municipal electoral tribunal. Therefore I
submit that the question should be reinstated.
Ms Broad — On the point of order, President,
further to the Leader of the Opposition’s submission to
you, I clearly indicated to the Parliament in my
response to Mr Vogels that this matter was before a
municipal electoral tribunal, which is headed up by a
magistrate, and that that is the proper place for these
matters to be determined. I have clearly advised the
house that it is indeed a municipal electoral tribunal
headed up by a magistrate, with the full powers of the
magistrate.
Honourable members interjecting.
The PRESIDENT — Order! I ask members to stop
interjecting across the chamber.
With respect to the point of order raised by the Leader
of the Opposition, the comments made by the minister
and my ruling with respect to sub judice, as I previously
stated, the sub judice rule precludes actions where
criminal charges have been laid from being referred to
or debated by the house. That goes back a number of
years and has been the practice of this house for some
time. Based on, for want of a better description, the
submission put by the Leader of the Opposition and the
comments referred to by the minister that this is a
matter before the Magistrates Court — —
Honourable members interjecting.
The PRESIDENT — Order! My understanding
when I gave the ruling was that it was a matter before
the Magistrates Court. Taking into account the
comments made by the minister, I believe that the
matter does not fall under the sub judice rule because it
is not before a criminal court but is an investigation by
a magistrate under the municipal electoral tribunal and,
based on the practice of the house on sub judice, my
ruling does not hold up. My understanding of what the
minister said in answer to the question asked by
Mr Vogels was that it was before the Magistrates Court
and that there were appropriate charges before a
magistrate. However, the matter is before a municipal
electoral tribunal so those provisions do not apply. The
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question asked by the Honourable Richard Dalla-Riva
that I ruled out of order is in order and should not have
been ruled out. The minister, in reply.

QUESTIONS ON NOTICE

Hon. Philip Davis — On a point of order, President,
can the member restate his question? The full question
was interrupted, you gave the member the opportunity
to re-ask it, and he did, so we have not had the entirety
of the question. I think it would be appropriate to restate
it.

Mr LENDERS (Minister for Finance) — I have
answers to the following questions on notice: 4714,
5386, 5418, 5534, 5536, 7522, 7885, 7927, 7931, 7934,
7942, 7967, 7969, 7973, 7976, 7984.

The PRESIDENT — Order! Because I have
reinstated the question and changed my ruling, I call on
the Honourable Richard Dalla-Riva to ask his question
of the Minister for Consumer Affairs.

Answers

Hon. BILL FORWOOD (Templestowe) — I wrote
to the Minister for Aged Care about question 5313, and
I do not yet know whether it has been answered
because no one has given me the paperwork to indicate
whether it has or it has not. If I do not get it soon, I
would want to ask the minister what he can do to help
me out, but if I do get it, I will apologise quickly.

Whitehorse: former mayor
Hon. RICHARD DALLA-RIVA (East Yarra) —
My question without notice is to the Minister for
Consumer Affairs. I refer the minister to admissions at
a municipal electoral tribunal by George Droutsas, a
councillor of the Whitehorse City Council and the
minister’s adviser, that he manipulated election
processes at the polls in November 2005. I ask: will the
minister stand down Mr Droutsas as her consumer
affairs adviser until all allegations of electoral fraud
against Mr Droutsas are resolved?
Hon. M. R. THOMSON (Minister for Consumer
Affairs) — In relation to allegations that may be before
a tribunal, I think it is only appropriate that those
allegations be heard and that there be no premature
action taken until the tribunal comes down with its
decision in relation to these matters. It is only then that I
propose to take any action.
Supplementary question
Hon. RICHARD DALLA-RIVA (East Yarra) — I
note the minister’s answer and ask her if she can assure
the house that no taxpayer-funded government facilities
or resources are being used by Mr Droutsas in
proceedings to defend these allegations in either the
tribunal or the courts?
Hon. M. R. THOMSON (Minister for Consumer
Affairs) — I have no doubt that in the duties he
undertakes as an adviser to me he uses the resources of
my office only to advise me as the Minister for
Consumer Affairs.

Mr GAVIN JENNINGS (Minister for Aged
Care) — Mr Forwood has drawn to the attention of the
house a very curious matter. He did write to me, and
my office has followed up and contacted his office to
discuss the conundrum that has been created for us all.
My understanding of question 5313 is that it was asked
by Mr Forwood of the Minister for Health in another
place and the answer was provided in part, but
subsequently — —
Hon. Bill Forwood — It was reinstated.
Mr GAVIN JENNINGS — It was reinstated.
However, the papers office is not actually able to say
where it has been reinstated and on what basis
Mr Forwood continues to expect an answer, so as far as
the Parliament is concerned, that question was not
reinstated. However, as my office has indicated
to — —
Hon. Bill Forwood interjected.
Mr GAVIN JENNINGS — Yes, as I have been
informed it was not reinstated on the notice paper.
However, my office actually saw the merit of pursuing
this with the Minister for Health and has sought from
the minister an answer to satisfy Mr Forwood’s
expectation and the intention of the Chair to reinstate
that aspect of the question.
Hon. BILL FORWOOD (Templestowe) — Further
on the issue before the house, on 9 February you,
President, reinstated the question, and I am advised that
it was in fact reinstated on the notice paper for one or
two days. Somehow it fell off the notice paper
thereafter. No-one quite knows how that happened, and
now, as the minister has indicated, it has been put back
on the notice paper again, or it will go back on today.
But as it has been more than 30 days since 9 February, I
just thought I might give it a hurry along. I was looking
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for some explanation as to whether or not we would get
an answer sometime soon.
The PRESIDENT — Order! Regarding the matter
raised, the minister has given an explanation to the
Honourable Bill Forwood. I have been advised that the
missing question has been found and will be reinstated
on the notice paper tomorrow.

MEMBERS STATEMENTS
Planning: local government
Hon. J. A. VOGELS (Western) — Yesterday we
launched the Liberal Party policy on planning, which
will come into effect after we win the 2006 election.
The main plank is the boosting of local planning
authority by reducing state intervention and giving
greater weight to council policies. Having visited every
council in Victoria, I find it strange that the president of
the Municipal Association of Victoria, Geoff Lake,
finds this policy disappointing. This is in contrast to
Save Our Suburbs, which endorsed our policy.
The message I have received loudly and clearly is that
local communities and councils are angry and upset that
the Bracks government’s part-time Minister for
Planning in another place feels he can ride roughshod
over local decision making. I am not speaking here just
about large developments in Melbourne, but about
having your privacy invaded when you suddenly find a
block of flats overlooking your every movement in
suburban Melbourne, which is very upsetting.
Similarly in rural Victoria it is upsetting when your
lifelong dreams are snatched away by the stroke of a
pen. Victorians plan for their future and where they
intend to retire — which is perhaps close to their
immediate family or a quiet suburban street — years in
advance. They are angry when decisions are not made
locally but by a government-appointed so-called smart
growth committee which now decides what they can or
cannot do.
The Liberal Party will return planning to local
communities, so that the decisions that will affect
people’s lives will be decided by locals. Like all
socialist governments, the Bracks government is all
about control and regulation. A Liberal government, on
the other hand, will have a bottom-up approach to
planning. We will restore the word ‘local’ to local
government — a true partnership.
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Pramoedya Ananta Toer
Mr SCHEFFER (Monash) — Sadly the world has
lost two great and influential writers: Pramoedya
Ananta Toer and John Kenneth Galbraith. Indonesian
novelist Pramoedya Ananta Toer will be remembered
for the courage of his life as well as for his great Buru
Quartet comprising This Earth of Mankind, Child of All
Nations, Footsteps and House of Glass, chronicling the
final decades of the Dutch East Indies and the
emergence of modern Indonesia. Pramoedya’s novels
are concerned with the pre-eminent issues of his
generation which continue to shape the contemporary
world — namely, European imperialism, the impacts of
cultural hegemony and the struggle for
self-determination and justice.
Pramoedya was outspoken and imprisoned for many
decades by the Dutch as well as by the Soekarno and
Soeharto regimes for his subversive political thought.
The Buru novels were composed during Pramoedya’s
imprisonment on the island of Buru. Prevented from
having writing materials, Pramoedya composed the
novels orally and spoke them to his fellow prisoners.
Pramoedya’s books were banned by successive
governments and may still be banned in Indonesia.
Pramoedya died last Sunday at the age of 81.

John Kenneth Galbraith
Mr SCHEFFER — John Kenneth Galbraith, who
died yesterday, was also a great writer whose fluent
prose and commonsense influenced four generations.
The Affluent Society and The New Industrial State were
compulsory reading for everyone during my days at
university. Galbraith had the extraordinary capacity to
render the complex simple and the obscure obvious. He
saw the anatomy of the USA economy and society as
few of us did and was uncannily able to predict its path.
My favourite Galbraith maxim is: under capitalism,
man exploits man; under communism, it is just the
opposite.

Children: protection
Hon. ANDREA COOTE (Monash) — I condemn
the Bracks government and the Minister for Children in
another place, Minister Garbutt, for the neglect of
vulnerable children who have been serially abused in
country Victoria. There are five children in a particular
family who have been abusing themselves and other
children in the town. There are horror stories of
systemic sexual abuse of siblings. For example, the
department found:
One child, age 12, told authorities he had been abused since
the age of four.
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The eldest sibling has pleaded guilty to incest.
Another sibling was cautioned for possessing child
pornography.
Two of the children have sexually assaulted unrelated
children.
One child has tortured animals.

And one nine-year-old performed oral sex on a younger
sibling.
This is absolutely disgraceful. The department staff are
themselves frightened and intimidated by the mother.
They have sat back and watched this disgraceful
scenario unfold in front of their very eyes. The mother
absolutely refuses to acknowledge that something is in
fact wrong. This issue has gone to the Children’s Court.
The department still refuses to do anything. Under our
very noses these children are abusing each other. It is an
absolute disgrace.
The children should not be living together. They should
be removed from this household. People within the
town where the children live know exactly what is
going on. It is the ultimate betrayal by our community
of these vulnerable children. It has been continuing for
several years, and it is time that Minister Garbutt and
her department actually had the courage to stand up and
do something.

Firearms: control
Hon. P. R. HALL (Gippsland) — Last week the
Prime Minister made public comments suggesting the
need for further restrictions on firearm ownership in
Australia. I wish to put on record my firm view and that
of my colleagues in The Nationals that there is no need
for further controls on firearm ownership and that we
reject the Prime Minister’s comments. Following the
Port Arthur shootings 10 years ago and the handgun
shootings at Monash University in more recent years,
Victoria introduced very strict controls on the
ownership, use and type of firearms that can be legally
used in this state. Those controls extend to both
longarms and handguns. It is the view of The Nationals
that it is the illegally held firearms rather than the
legally held ones in our community that may present
some concern and risk. We support moves to clamp
down on illegally held firearms but believe that any
further measures to restrict the legal ownership and use
of firearms are totally unwarranted.
I also put on record my commendation of the many
thousands of Victorians who legally own and use
firearms in a responsible manner, whether they be
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target shooters, hunters, primary producers or security
and law enforcement officers.

Road safety: speed limits
Hon. J. G. HILTON (Western Port) — This week
one of the local papers in my electorate had the
front-page headline:
Who’s listening?
120 kph smash with mates on board

The picture accompanying the article showed the
results of a young driver, who had had his licence for
only three months, driving at 120 kilometres per hour in
a 50-kilometre-per-hour zone and losing control of the
car. The police who attended the accident said that it
was a miserable night and raining heavily. The
18-year-old driver and his friends were very, very lucky
to survive and the article states that the police are
stumped in their efforts to get through to young drivers.
Others who are not listening are members of the
opposition. To denigrate the policing of speed limits as
revenue raising and to promote speeding at
10 kilometres over the limit in 100-kilometre-per-hour
zones is cheap populism at its absolute worst. The
policy illustrates why the opposition is totally unfit for
government. The poll results reported in today’s Age
should come as no surprise. The opposition does not
need a new leader. It needs policies which are socially
responsible rather than having policies pandering to a
minority in a grubby effort to get votes.

Barmah Muster
Hon. W. A. LOVELL (North Eastern) — Last
Sunday, together with Neil Repacholi, the Liberal Party
candidate for Rodney, Donna Petrovich, a Liberal
candidate for the Northern Victoria Region, and
members of The Nationals, I was privileged to attend
the annual Barmah Muster. It was disappointing that
not one member of the government was there to see the
annual muster. Not even Ms Broad or Ms Darveniza,
who seek to represent the region, took the time to come
up to Barmah and observe the annual event.
For more than 150 years cattle have been grazed in the
Barmah State Forest and the annual muster has become
a popular community event that attracts participants and
observers from as far away as Queensland. Over five
days the cattlemen muster the cattle from throughout
the forest into a dry swamp area known as Goose
Swamp. On Sunday the cattle were mustered from
Goose Swamp and counted into a holding paddock near
the cattle yards, ready to be moved into the yards and
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drafted into owners lots. For over six generations the
cattlemen of the Barmah region have not only used the
forest to run cattle but have also cared for the forest. It
is thanks to the local families that we can all enjoy the
magnificent red gum forest that Barmah is today. The
muster week is a uniquely Australian event that I hope
will be enjoyed by future generations of Australians.

Melbourne University: Dookie graduation
ceremony
Hon. W. R. BAXTER (North Eastern) — On
Friday I had the pleasure of attending the graduation
ceremony of the Dookie campus of the University of
Melbourne. People in the audience were able to
participate in and witness the graduation of a number of
students with agricultural diplomas and degrees. It is
always worth recording the importance of agriculture to
this nation and to our economy and that we should
encourage and foster young people to take agriculture
as their post-secondary school education. I was very
impressed by the quality of the graduates on Friday. A
magnificent occasional address was given by Andrew
Robb, the member for Goldstein and himself a former
graduate of Dookie college. He made the point that
over the years agricultural students have made their
mark in all manner of occupations in this country and
that agriculture has formed the skills base for many,
many activities in our community. I particularly
congratulate Geraldine Torpey, a daughter of a potato
grower from Newlyn in your electorate, Acting
President, who gave a magnificent valedictory address.

Collingwood College: concert
Ms ROMANES (Melbourne) — On 13 April I
attended a wonderful concert of classical music by the
students of Collingwood College, who performed in
conjunction with members of the Australian Chamber
Orchestra. The performance at the Collingwood town
hall in front of students, parents and friends was the
culmination of work by the Australian Chamber
Orchestra and its artistic director, Richard Tognetti, and
part of the ACO’s education program in schools. The
60 students of Collingwood College who played violin,
viola, cello and woodwind instruments and the students
who were members of the singing and dancing groups
had had the privilege of working with the professional
musicians of the ACO for some weeks. This very
important program enhances musical education in
Victorian schools. I congratulate the teachers at
Collingwood and the musicians of the Australian
Chamber Orchestra for an outstanding performance as a
result of their efforts.
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Rail: Trawalla accident
Hon. DAVID KOCH (Western) — Last Friday’s
rail disaster was an accident waiting to happen. The
collision of a Melbourne-bound V/Locity passenger
train with a B-double truck at the Ercildoune Road level
crossing near Trawalla was a result of the government
failing in its duty of care to the citizens of Victoria. The
train driver’s family is right in blaming this government
for the tragedy. Clearly if fast trains are going to be put
into service the government needs to make sure that the
infrastructure is in place to protect rail and road users.
As has been experienced over the past 12 months, too
many lives are being lost as a result of country Victoria
having unprotected level crossings. At the very least all
crossings along fast train routes must be properly
protected with flashing lights, with other crossings
displaying stop signs and carrying a penalty for failing
to stop. Further protective measures should also be
investigated, such as the use of red light camera
technology and educating motorists on the need to be
vigilant at all level crossings.
The Premier has said that all crossings along the
Ballarat line had been checked before it was open to the
new trains. That is of little comfort to the families of
passengers who were injured or, worse, lost their lives.
I support my colleagues in demanding an independent
review of all rail crossings and a thorough crash
investigation by the Australian Transport Safety
Bureau.

Christ Church, Mitcham
Hon. H. E. BUCKINGHAM (Koonung) — On
Sunday, along with Tony Robinson and Bruce
Atkinson, I was pleased to attend services at Christ
Church Anglican parish in Mitcham, where there was a
celebration of the completion of stage 1 works on the
historic weatherboard church now used as a hall and
community centre. The original church was built in
1888 and it is a tribute to the parish that while a modern
church is now located on the site and used for all
services the old church has been maintained and is now
beautifully restored to protect and promote the history
of the Mitcham area. Grants for the current restoration
works were provided by Heritage Victoria and the
Collier Trust but a substantial amount of the funds had
been raised or donated by parish members and they are
to be congratulated on that.
The parish is also going through other changes. It will
be merging with the parish of All Saints Nunawading
later this year. The new parish of All Saints Mitcham
will commence on 1 October and will be located at the
Christ Church Mitcham site.
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I was very impressed at how well the two parishes are
already working together with both the vicar of Christ
Church, Mitcham, the Reverend Grant Morrow, OAM,
and the Reverend Dianne Sharrock of All Saints
Nunawading speaking at the thanksgiving services on
Sunday to celebrate the restoration works and thank the
contributors.
I wish all members of both parishes all the best for the
coming together of their congregations and congratulate
all involved for the commitment to preserving this
important local historical building for future
generations.

Koori court: Moe
Ms MIKAKOS (Jika Jika) — Last Friday, 28 April,
together with the Attorney-General in the other place,
Rob Hulls, I had the honour of speaking at the opening
of the fifth Koori court in Moe.
The Koori court concept has been a standout of both the
Aboriginal justice agreement and the Bracks
government’s A Fairer Victoria statement. It is not all
good news, however. Kooris are still overrepresented in
the justice system, and this problem is particularly
significant in the Gippsland region. This problem is
being redressed. An independent evaluation has
labelled the Koori courts concept a resounding success,
with substantially reduced recidivism rates.
Labor is committed to developing partnerships of this
kind with communities throughout Victoria. It is only
through involving people on the ground and in the
know that we will find solutions to problems that still
plague our society. This is certainly true of Gippsland
and the Latrobe Valley, which was economically and
socially devastated by the rabid privatisation regime of
the Kennett government. The Liberal Party’s contempt
for Moe was further evidenced by the recent moccasin
comments by the member for Kew in the other place,
Andrew McIntosh. The Bracks government is working
with local communities to improve access to health,
justice and education services in this important region.
Other justice-related initiatives include the Court
Integrated Services Program later this year, as well as
plans by the Gippsland Regional Aboriginal Justice
Advisory Committee to set up Koori night patrols and
participate in the statewide mentoring program. I also
anticipate the opening of the Wulgunggo Ngalu
Learning Place in Yarram to help offenders complete
their community-based orders.
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I would like to recognise and thank those involved in
setting up and running the Moe Koori court. I wish
them every success in their new venture.

Women’s Suffrage Petition
Hon. C. D. HIRSH (Silvan) — I rise today to speak
about a visit I made, and I am sure many other
members have also made this visit, to the Public
Records Office Victoria to see its wonderful exhibition
on 150 years of Parliament and to look at its
80 kilometres of archives, which are absolutely
fascinating.
One thing drew my attention. Staff have selected their
favourite piece of memorabilia, and it is placed in an
exhibition along one of the passages. I noted the
Women’s Suffrage Petition, which I have not seen for
some years, which was an amazing effort by a handful
of dedicated women who collected 30 000 signatures
and presented the petition to Parliament in September
1891 to give women suffrage. Victoria was, of course,
the last state to provide the vote for women.
The petition, which has been put onto calico, takes
three people 3 hours to unroll. Due to the work of the
wonderful volunteers there, it has been digitised.
The ACTING PRESIDENT (Ms Hadden) —
Order! The member’s time has expired.

Barwon Heads: sewage plant
Hon. D. McL. DAVIS (East Yarra) — I rise to draw
the attention of the house to a large meeting of between
100 and 150 people at Barwon Heads last night in
which there was a very serious discussion about a
sewage processing plant to be built near Thirteenth
Beach. My colleague in the chamber Ms Carbines was
also at that meeting.
The government is pressing ahead with its plans for a
public-private partnership contract to build the
factory — and that is to be signed in the next few
weeks. The building of the factory, which is to be just
metres from the sand, is a proposal this government
ought to look at very carefully and halt before the
contract is signed in the next few weeks and people are
forced to live with it for decades to come. The meeting
passed a motion calling on the Bracks government to
‘stop the signing of the public-private partnership
contract and to find time for a solution that is
acceptable to the community and the environment’.
The government is riding roughshod over the
community in the South Barwon coast region. The
reality is that last night at Barwon Heads people made
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their views very clear — that the government’s Coastal
Spaces policy is a joke and that you can run a factory
through it. I am also concerned that the member for
South Barwon in the other place, Michael Crutchfield,
did not speak at the meeting last night. He should have
made his views known and been prepared to stand up
for his area, as is our candidate.

entitled ‘Always available to assist you’ in which she
said:

Ocean Grove Park Association: 10th anniversary

to hear about —

Ms CARBINES (Geelong) — Recently I had the
pleasure of representing the Bracks government at the
10th anniversary celebrations of the Ocean Grove Park
Association. This valuable community organisation, of
which I am very proud to be a member, was formed
10 years ago with the aim of securing in public
ownership some prime land in the centre of Ocean
Grove and creating a community park.
In 1996 the former Kennett government, in its
inimitable fashion, decided to purchase the land from
the Uniting Church but told the Ocean Grove
community that it would have to pay $200 000 to the
government if it wanted the park to be secured. This
was a huge task for our community, and it is to its
credit that over the next three years it managed to raise
$100 000 towards the Liberal government’s price tag.
This story has a happy ending though, courtesy of the
Bracks government. One of my first duties as a new
member for Geelong Province was to announce that the
new Bracks government had cleared the debt and to
give the land title to the Ocean Grove Park Association.
Since then the Ocean Grove Park has gone from
strength to strength and is an integral part of our local
community. Under the leadership of Colin Atkins, the
team of volunteers wonderfully manage and maintain
the park as the valuable community asset that it is.

As your state member of Parliament, I’m always available to
provide advice and assistance to you on any state government
matter.
And I’m always interested —

… issues that you feel are important for our local area and for
Victoria.
But —

she said ‘but’ —
I realise that it may be difficult for you to —

go and see her. The letter further says:
That’s why my office will be open between 9.00 a.m. and
2.00 p.m. on Saturday, 29 April 2006.

Her galling words here were:
This special office opening will give you and other local
residents an opportunity …

She said ‘This special office opening’. But it gets
worse. She said that if people wanted to go and see her
and raise an issue with her on the Saturday to:
… please give me a call … to make an appointment …

So you could not even roll up if you wanted to on the
special occasion. This was a special office opening, and
that just demonstrates that this Labor member is out of
step and out of touch with the people of Ferntree Gully.
The ACTING PRESIDENT (Ms Hadden) —
Order! The member’s time has expired.

Today the Ocean Grove Park stands as testimony to the
incredibly hard work of the people of Ocean Grove to
achieve their longstanding vision of creating a
much-loved public park in central Ocean Grove.

Member for Ferntree Gully: correspondence
Hon. RICHARD DALLA-RIVA (East Yarra) — I
rise to express my support for the Liberal candidate for
Ferntree Gully, Nick Wakeling. Nick Wakeling has set
up a series of listening posts throughout the Ferntree
Gully area to hear the frustrations of the local people.
The interesting point is that these listening posts have
been such a success.
How did the Labor member respond? The member for
Ferntree Gully in the other place, a Labor member,
Anne Eckstein, sent out an undated letter to constituents

PETITIONS
Water: fluoridation
Hon. P. R. HALL (Gippsland) presented a petition
from certain citizens of Victoria praying that the
Legislative Council of Victoria does not support the
addition of fluoride to any Victorian water supply,
including water in the Gippsland region, in view of
current scientific doubts regarding its safety
(258 signatures).
Laid on table.
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Racial and religious tolerance: legislation
Hon R. H. BOWDEN (South Eastern),
Hon. W. R. BAXTER (North Eastern) and
Hon. DAVID KOCH (Western) presented petitions
from certain citizens of Victoria requesting that the
Racial and Religious Tolerance Act 2001 be
repealed (17, 64 and 10 signatures respectively).
Laid on table.
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Laid on table.
Ordered to be printed.
The PRESIDENT — Order! Pursuant to sessional
order 58, the report is hereby ordered to be taken into
consideration on Thursday, 4 May.
I advise the house that I have authorised the inclusion
of the transcript of proceedings of the Legislation
Committee in the weekly edition of Hansard.

AUSTRALIAN CATHOLIC UNIVERSITY

Education and Training Reform Bill

Report 2005

Mr VINEY (Chelsea) presented report, including
minutes of committee’s consideration of bill, extract
from proceedings and transcript of committee’s
consideration of bill.

For Hon. T. C. THEOPHANOUS (Minister for
Energy Industries), Hon. M. R. Thomson, by leave,
presented report.
Laid on table.

Laid on table.
Ordered to be printed.

MELBOURNE COLLEGE OF DIVINITY
Report 2005
For Hon. T. C. THEOPHANOUS (Minister for
Energy Industries), Hon. M. R. Thomson, by leave,
presented report.
Laid on table.

The PRESIDENT — Order! Pursuant to sessional
order 58, the report is hereby ordered to be taken into
consideration on Thursday, 4 May.
I advise the house that I have authorised the inclusion
of the transcript of proceedings of the Legislation
Committee in the weekly edition of Hansard.

PUBLIC ACCOUNTS AND ESTIMATES
COMMITTEE

SCRUTINY OF ACTS AND REGULATIONS
COMMITTEE
Alert Digest No. 4
Ms ARGONDIZZO (Templestowe) presented
Alert Digest No. 4 of 2006, including extract from the
proceedings and appendices.

Budget outcomes 2004–05
The Clerk, pursuant to the Parliamentary
Committees Act, presented report, including
appendices, together with minutes of evidence.
Laid on table.

Laid on table.

Ordered to be printed

Ordered to be printed.

Hon. BILL FORWOOD (Templestowe) (By
leave) — At the outset let me record my thanks to the
Leader of the Government for granting me leave to
move:

LEGISLATION COMMITTEE
Disability Bill
Mr VINEY (Chelsea) presented report, including
schedule of amendments recommended, minutes of
committee’s consideration of bill, extract from
proceedings and transcript of committee’s
consideration of bill.

That the Council take note of the report.

As honourable members know, when reports are tabled
outside the sitting of the Parliament — and this report
was tabled last Thursday, four working days ago — an
opportunity for members to take note of them is not
provided. Therefore, by agreement with the
government we have entered into this arrangement, and
as I said, I am very pleased that the minister granted me
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leave to make these few remarks. I also foreshadow that
I intend to talk about the report again on Thursday.
Hon. D. McL. Davis interjected.
Hon. BILL FORWOOD — I think there might be
a few of us! At the outset let me say that this is another
outstanding body of work from the Public Accounts
and Estimates Committee, and I want to record my
gratitude to my colleagues on the committee,
particularly Mr Baxter and Mr Rich-Phillips, who are
here — —
Hon. D. McL. Davis — What about Mr Clark?
Hon. BILL FORWOOD — Who are here with me
at the moment, and all the other members of the
committee who are not here at the moment, whom I
could name, including Mr Clark — —
Hon. E. G. Stoney — Name them!
Hon. BILL FORWOOD — No, I am not going to
name them. They know who they are. Let me also
again record our thanks to the secretariat.
This is the report that rounds out the process. As
honourable members have heard me say in the past, the
budget comes down and there is an estimates report into
it. Eighteen months later we get the annual report cycle,
and after that the final document is the report of the
outcomes. These are the outcomes for the year
2004–05, and the report is coming down early in 2006,
on time, as we made every attempt to get it through the
cycle before the advent of the next budget, when the
process starts again. As honourable members know, the
budget will be presented on 30 May, and we will go
straight back into estimates hearings.
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recommendations, too many of which were rejected by
the government. This time we have made another
attempt and have again referred to some of those issues
and asked the government to look at them again.
It is important if this government is going to pay more
than lip-service to its mantra that it actually take on
board some of the accountability and transparency
issues which I know are dear to the hearts of ministers
for finance and other members of the committee. In this
report there are a further 90-odd recommendations.
Again they go to matters of reporting, transparency and
accountability. One of the great disappointments to me
in this current round has been the unwillingness of
some ministers, and in particular I mention the Minister
for Health in the other place, to be forthcoming about
what they do. I think it is a real indictment of them as
ministers if they are not prepared to be accountable to
the Parliament, either directly or through the committee
process. I recommend that honourable members read
the words in this document about advertising — —
Hon. W. R. Baxter — Page 130.
Hon. BILL FORWOOD — Page 130. Thank you,
Mr Baxter. They demonstrate that when it suits it, this
government will head down the burrow and hide as
quickly as it possibly can. I recommend this report to
honourable members and look forward to having
another crack at it in more detail on Thursday.
Motion agreed to.

PAPERS
Laid on table by Clerk:
Australian Crime Commission — Report, 2004–05.

I commend the report to honourable members. There is
a lot of weight and a lot of importance in it. In the very
short time available to me on this take-note motion I
just want to highlight a couple of quick things. On
page 9 the chair’s introduction says:
In particular there is a need to improve transparency and
accountability for the very significant supplementary funding
of $5.43 billion provided to departments and agencies in
2004–5, which Parliament had limited opportunity to
scrutinise.

We hear a lot about transparency, openness and
accountability from this government. I make the point
that unanimously this committee has said that the
Parliament had limited opportunity to scrutinise
expenditure of $5.3 billion, which was the
supplementary funding process. Last time in the
estimates process we made a number of

Commonwealth Games Arrangements Act 2001 —
Commonwealth Games Designated Access Area Order
pursuant to section 18 of the act.
Crown Land (Reserves) Act 1978 — Minister’s order of
15 March 2006 giving approval for the granting of a lease at
Churchill Island (three papers).
Deakin University — Report, 2005.
Environment Protection Act 1970 — Order in Council of
28 March 2006 declaring the Waste Management Policy
(Used Packaging Materials).
Interpretation of Legislation Act 1984 — Notice pursuant to
section 32(3)(a)(i) in relation to the Marine (Personal
Flotation Devices and Other Safety Equipment)
Regulations 2005.
La Trobe University — Report, 2005.
Monash University — Report, 2005 (two papers).

ROAD SAFETY (DRUGS) BILL
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Murray-Darling Basin Commission — Report, 2004–05.

University of Melbourne — Report, 2005.

Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes:

Victoria University — Report, 2005 (two papers).

Ararat Planning Scheme — Amendment C12.
Ballarat Planning Scheme — Amendment C79.

ROAD SAFETY (DRUGS) BILL
Second reading

Banyule Planning Scheme — Amendment C50.

Hobsons Bay Planning Scheme — Amendment C57.

Ordered that second-reading speech be
incorporated for Ms BROAD (Minister for Local
Government) on motion of Hon. M. R. Thomson.

Greater Dandenong Planning Scheme — Amendment
C66.

Hon. M. R. THOMSON (Minister for Consumer
Affairs) — I move:

Campaspe Planning Scheme — Amendment C38.

Kingston Planning Scheme — Amendment C45.
Manningham Planning Scheme — Amendment C49.

That the bill be now read a second time.

Incorporated speech as follows:

Maribyrnong Planning Scheme — Amendment C59.
Melton Planning Scheme — Amendment C43.
Monash Planning Scheme — Amendment C41.
Pyrenees Planning Scheme — Amendment C9.
Southern Grampians Planning Scheme — Amendment
C5.
Stonnington Planning Scheme — Amendments C40 and
C55.
Whittlesea Planning Scheme — Amendment C70.
Wodonga Planning Scheme — Amendment C38.
Yarra Planning Scheme — Amendment C64.
Prevention of Cruelty to Animals Act 1986 — Code of
Practice for the Welfare of Amphibians in Captivity.
RMIT University — Report, 2005 (two papers).
Rural Finance Act 1988 — Treasurer’s directive of 21 April
2006 to the Rural Finance Corporation.
Statutory Rules under the following Acts of Parliament:
Gambling Regulation Act 2003 — No. 38.
Geothermal Energy Resources Act 2005 — No. 37.
Mental Health Act 1986 — No. 39.
Tobacco Act 1987 — No. 40.
Subordinate Legislation Act 1994 — Ministers’ exemption
certificates under section 9(6) in respect of Statutory Rule
Nos. 16, 21 and 39.
Swinburne University of Technology — Report, 2005.
UMEE Ltd (formerly Melbourne University Private
Limited) — Report, 2005.
University of Ballarat — Report, 2005 (two papers).

This bill makes important amendments to the Road Safety
Act 1986 to support the government’s Arrive Alive! strategy.
It will enable enforcement of the prohibition against drug
driving by allowing continued roadside drug testing to
continue beyond 1 July 2006, and will include the illegal drug
3, 4-methylenedioxymethylamphetamine (otherwise known
as MDMA, or ecstasy) in that roadside drug testing regime.
This bill also includes an amendment to the Road Safety Act
to remove a reference to obsolete commonwealth legislation
about heavy vehicle registration and permit fees.
The drug-driving problem
During 2003 and 2004, drugs other than alcohol were found
in approximately 30 per cent of drivers/riders killed on
Victorian roads. The results for earlier years are similar. This
indicates that drug use is a factor that may contribute to
approximately 100 motor vehicle accident fatalities in
Victoria each year. Drug driving and resulting casualties can
cost the community millions of dollars and also cause grief
and distress for the victims as well as their families and
friends.
The Bracks Government has led the way in initiatives to
address the drug-driving problem. In 2000 legislation was
introduced to allow for the detection and prosecution of
people found driving while impaired by a drug. These
provisions are especially effective when a driver is clearly
impaired by drug use. However, use of drugs before driving
can have a substantial effect on a driver’s ability to drive
safely and avoid risks without significant physical impairment
being apparent. For that reason, when appropriate technology
to allow roadside testing for drugs became available, the
government introduced the roadside drug testing laws.
The roadside drug testing laws introduced into this Parliament
during 2003 discouraged the practice of drug driving by the
use of random testing procedures. In particular, random
testing was expected to deter users of THC, which is an active
ingredient in cannabis, and methylamphetamine, commonly
known as speed, from driving and to prevent users of these
drugs escaping detection despite the hazard they present to
themselves and other road users. These illicit drugs were
chosen as there was clear scientific evidence that drivers
using them were at increased risk of causing accidents and

VALUATION OF LAND (AMENDMENT) BILL
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that they were the most common substances, after alcohol,
found in the blood of fatally injured drivers.
Roadside drug testing results
Roadside drug testing commenced as a trial on 13 December
2004, and the trial period was subsequently extended by this
Parliament by one year to 1 July 2006. This bill will allow the
continuation of roadside drug testing by repealing the relevant
sunset provisions.
The roadside drug testing operations have been extremely
successful, revealing a much higher level of illicit drug use by
drivers than had been expected. These results have shown the
value in conducting roadside drug tests and have confirmed
the government’s concern that drug driving is a serious road
safety problem.
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Under a national agreement, each state and territory will in
future set registration and permit fees for heavy vehicles
directly rather than by referencing the commonwealth
legislation. For this reason, section 95A, which limits fees by
reference to the commonwealth legislation, should be
repealed.
Conclusion
Over 30 per cent of driver fatalities in 2003 and 2004 had
drugs other than alcohol in their system at the time of their
death. Continuing roadside drug testing for
methylamphetamine and cannabis, and the inclusion of
MDMA, will deter users of these drugs from driving when
affected by them, thereby reducing the number of road deaths
and serious injuries arising from drug driving.
I commend the bill to house.

In the first year of the trial 13 176 roadside drug tests were
performed by Victoria Police. Evaluations of the results of the
trial show that 2.1 per cent of those drivers drug tested at the
roadside were positive and were also positive to the second
screening device in the drug bus. These positive results were
confirmed by laboratory analysis at the Victorian Institute of
Forensic Medicine. Thus approximately 1 driver in every
46 tested was positive to methylamphetamine and/or THC.
This drug use is more than four times as prevalent as the
incidence of an illegal concentration of alcohol in drivers
tested under the roadside breath testing program.
It is pleasing to note the high level of accuracy of the results
so far obtained from the roadside drug testing program and
the level of support for the program expressed through
assessments undertaken by the Monash University Accident
Research Centre, Victorian Institute of Forensic Medicine and
the Transport Accident Commission.
An evaluation by the Monash University Accident Research
Centre has found that there was no evidence that the
introduction of roadside drug testing had any adverse effect
on Victoria’s random alcohol testing program. The random
alcohol testing program will continue to be an important part
of the road safety campaign and will be supported by the
continuation of roadside drug testing.
Ecstasy
The devices used in roadside drug testing also detect MDMA
or ‘ecstasy’, which is a popular drug, particularly in the ‘rave’
scene. MDMA is considered by scientific experts to impair
driving ability. The number of drivers killed in road crashes
testing positive to this drug tripled between 2002 and 2004.
Moreover, MDMA is illegal in Australia, and there are no
legitimate reasons for a driver to have traces of MDMA in his
or her saliva or blood. This bill adds MDMA to the list of
prescribed illicit drugs for which a driver may be prosecuted
if detected by roadside testing devices.
Heavy vehicle registration and permit fees
The bill also reflects proposed changes to the way in which
registration and permit fees for heavy vehicles are set.
Registration and permit fees for heavy vehicles in Victoria are
currently capped by section 95A of the Road Safety Act 1986
at the fees set for the Australian Capital Territory under a
commonwealth act, namely the Road Transport Charges
(Australian Capital Territory) Act 1993. Victorian regulations
apply these fees by reference to the commonwealth act.

Debate adjourned for Hon. R. H. BOWDEN (South
Eastern) on motion of Hon. Andrea Coote.
Debate adjourned until next day.

VALUATION OF LAND (AMENDMENT)
BILL
Second reading
Ordered that second-reading speech be
incorporated for Hon. J. M. MADDEN (Minister
for Sport and Recreation) on motion of
Hon. M. R. Thomson.
Hon. M. R. THOMSON (Minister for Consumer
Affairs) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
I am pleased to introduce this bill, which contributes to the
ongoing enhancement of Victoria’s municipal valuation
system.
The Valuation of Land Act establishes the process for the
administration of land valuations, including those used for
rating and taxing across Victoria. The Valuer-General is
responsible for certification of municipal valuations, which
form the basis of local government revenue collection of
approximately $1.6 billion annually.
Victoria has a world-class valuation system which provides
for fair and equitable distribution of rates for property owners.
The government’s Land Information Output Review 2003
recommended review of the Valuation of Land Act to
improve valuation processes.
This bill represents the culmination of an extensive review
and consultation process led by the Department of
Sustainability and Environment (DSE) and the
Valuer-General. Stakeholder views were canvassed through
release of an initial discussion paper in May 2004 and a
directions paper in January 2005.
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At my instigation a stakeholder round table meeting was held
in June 2005. Stakeholders from the Property Council of
Australia, Australian Property Institute, the Municipal
Association of Victoria, the Revenue Managers Association,
the Municipal Group of Valuers, the Law Institute of Victoria
and the Real Estate Institute of Victoria were invited to
attend. The result is a bill that improves the operation of the
current act in supporting valuation processes.
The bill will amend the Valuation of Land Act 1960 by:
introducing improvements to information exchange
during the objection process;
improving an objector’s rights to seek a review; and
strengthening the role of the Valuer-General in the
objection process.
The bill does not change the basis under which municipal
valuations are made but provides an enhanced valuation
objection and review process. The bill will not cause any
increase in site value or land tax.
I will now discuss each of these aspects of the bill in a little
more detail.
Improvements to information exchange during the
objection process for high-value properties
Setting a clear requirement for information exchange
The primary focus of the bill is enhancement of the objection
process, which will encourage both the objector and the
municipal valuer to enter into meaningful discussions. This is
designed to encourage early resolution, or mediation, of
valuation disputes without resort to litigation.
A key element in achieving this outcome is better exchange
of information during the objection process. Information
exchange between the council valuer and the objector will be
mandatory only for higher value properties. The prescribed
amount for high-value properties will be set by regulation
following the completion of a regulatory impact statement.
The prescribed amount is likely to be of the order of
$1 million. However, the regulatory impact statement may
result in a figure higher or lower. All stakeholder comments
will be carefully considered as part of the regulatory impact
statement.
Clarifying objection time frames
To enable the exchange of information between the ratepayer
and the council valuer the bill amends time lines in the
objection process. An additional two months is included in
which to attempt to resolve matters prior to their progression
to the tribunal for review. This means time frames have been
increased from two to four months. A further five months is
also provided to allow the objector to apply to the tribunal to
review the matter in the event of the valuer failing to make a
decision.
It should be noted that these exchange-of-information
provisions only apply to objections involving ‘higher value
properties’, whilst the four-month period for the valuer’s
decision and the additional five-month application period in
the event of the valuer’s failure to make a decision will apply
to all objections.

Tuesday, 2 May 2006
The objection and appeal process will no longer be open
ended, with an application for review to be made within nine
months.
Improvements to the objector’s right to seek a review
Applicants to apply directly to VCAT or the Supreme Court
The bill will provide an enhanced role for objectors in seeking
review of council decisions in response to objections to
valuations. Under current provisions of the Valuation of Land
Act objectors are often confused and must rely on councils to
lodge matters for review with the Victorian Civil and
Administrative Tribunal. Some councils do not proceed in a
timely manner, leading to delayed resolution of objections
and impact on municipal and state government revenue. As
application to the tribunal is typically at the request of a
dissatisfied landowner, this is hardly an ideal situation.
The bill will change this aspect by putting objectors in control
of their application to the tribunal, providing them with
greater ownership of the review process. Objectors retain the
right to request review by the Supreme Court instead of the
tribunal if they wish.
Awarding of costs
The existing provisions do not provide the tribunal or the
court with flexibility in the award of costs. This has deterred
councils from appropriately defending matters, as they often
have to cover the costs of a case. The amendments introduced
by this bill will allow the tribunal or the court to consider a
number of factors when awarding costs. These factors include
openness in exchanging information during all stages of the
objection and the behaviour of parties throughout
proceedings.
The bill also provides the tribunal and the Supreme Court
with the ability to not award costs if this is the best outcome.
Again these changes have been designed to encourage parties
to openly discuss a matter, share information and avoid the
need for litigation.
Strengthening the role of the Valuer-General in the
objection process
To improve the valuation processes of the rating authority,
generally a municipal council, the bill includes changes to the
role of the Valuer-General.
Valuer-General decision to allow or disallow a
recommended adjustment
Although the current provisions require the Valuer-General to
confirm or disallow adjustments resulting from successful
objections, this provision is further clarified and simplified.
The Valuer-General will make a decision about whether a
specific valuation is correct. The Valuer-General must then
advise the council of the decision in writing.
Valuer-General certification of supplementary valuations
The Valuer-General is currently required to certify the quality
and correctness of all parts of the revaluation process, except
for supplementary valuations. A supplementary valuation is
undertaken when there has been a change to a property which
significantly impacts upon its value, such as major
renovations or recent fire damage.
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To ensure that supplementary valuations meet required
standards, the bill introduces a requirement that all
supplementary valuations must also be certified by the
Valuer-General prior to their use by an external rating
authority such as a water authority or the State Revenue
Office. A council is still able to use a supplementary valuation
prior to its certification by the Valuer-General.
Certification of supplementary valuations by the
Valuer-General will not cause any time delays or result in the
loss of council revenue.
Valuer-General to be given notice of applications to
VCAT/Supreme Court
When an objector applies to either the tribunal or the Supreme
Court, both jurisdictions are to advise Valuer-General
Victoria so that it can determine if it wishes to become a party
to any matter. The Valuer-General will not join all valuation
matters but will generally become involved in complex cases
which relate to important or significant statewide issues.
In drafting the bill the opportunity has also been taken to
make a number of minor amendments to make language
more accessible and simplify complicated valuation concepts.
In conclusion, this bill provides improvement to the council
valuation process which will:
encourage mediation rather than litigation;
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and the government’s extreme mismanagement of it
becomes manifest.
I make the point that the bill deals with a very small
area of land in the scheme of things but an important
area of land nonetheless. The bill reserves a triangle of
Crown land in St Kilda for public purposes and
provides for the management of that land. It also
provides for the revocation of reservations of land
within that triangle, the re-reservation of that land and
the reservation of other land within the triangle and
other land for public purposes. The bill envisages that
the City of Port Phillip will be the committee of
management of the reserved land and will have powers
to lease part of the reserved land. There are issues
concerning long-term leases on the land that are subject
to legal dispute. The bill points to many of the issues
that surround government planning policy at the
moment, such as a lack of clarity about what it is doing
and a lack of fair treatment of councils on the one hand
and, in particular, individuals on the other hand. That
means that the mess that is being created with the
bill — —
Hon. Andrea Coote — That is an understatement.

provide fairer processes for awarding costs;
strengthen the Valuer-General’s role in the objection
process, including the certification of supplementary
valuations;
provide councils better mechanisms to manage
objections; and
provide objectors with more control of the objection
process, including the mandatory exchange of
information for high-value properties.
I commend the bill to the house.

Debate adjourned on motion of
Hon. D. McL. DAVIS (East Yarra).
Debate adjourned until next day.

LAND (ST KILDA TRIANGLE) BILL
Second reading

Hon. D. McL. DAVIS — Mrs Coote says it is an
understatement, but I am looking for words to describe
it. The government has simply tied itself in knots on
this matter, and the opposition believes a reasoned
amendment is the way to deal with this. Therefore, I
move:
That all the words after ‘That’ be omitted with the view of
inserting in their place ‘this house refuses to read this bill a
second time until all legal action concerning existing leases of
the land in the St Kilda triangle is concluded and the property
rights of existing lessees have been clarified’.

The process that has gone forward has been neither a
thoughtful one nor one that enables the Parliament to
consider this in an unencumbered way.
Hon. P. R. Hall — On a point of clarification,
Acting President, can I just ask whether the member is
moving that reasoned amendment now? If so, could
copies be circulated?

Debate resumed from 6 April; motion of
Mr GAVIN JENNINGS (Minister for Aged Care).

Hon. D. McL. DAVIS — I am happy for it to be
circulated. I understood it had been moved.

Hon. D. McL. DAVIS (East Yarra) — I am keen to
make a contribution on the Land (St Kilda Triangle)
Bill, which points to many of the flaws in the
government’s current management of planning policy
around our state. Issues of planning policy are
increasingly coming to a head in this state as the
confusion in planning policy becomes more apparent

The ACTING CHAIR (Ms Hadden) — Order!
Mr Davis, to continue.
Hon. D. McL. DAVIS — The issue here is that
there are legal concerns afoot. As I understand it, and as
I am informed, a major claim is that the lease on the
Palace, which is on part of that land, was extended by
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government in 1972 for a further 60 years after
conditions of a 1969 Governor in Council
determination were met. There are real questions about
why the government is determined to push this bill
forward at this time. The opposition has real concerns
and, if its reasoned amendment is not supported, will
oppose this bill.
The issues here are important ones because not only are
matters of principle involved — potential legal rights
will, in effect, be extinguished — but there are also
issues of good practice that relate to how we use that
public land. The major point is that this is an important
section of land with significant public policy issues
around it. It is centrally located and has on it the Palais
Theatre and the Palace nightclub. Both of those
buildings are on leases the tenure of which is disputed
and the issue remains before the courts. The
government claims the leases expired on 31 March this
year, but as I understand it there is still debate and
confusion about this point.
The opposition was advised at a briefing that the bill
would not be returned for debate for a period because
of the legal action. In fact it has been brought forward
again now. This is bad practice in terms of the
government’s openness with the opposition and the
Parliament, and there are real issues about how this will
play out. There are also probity issues that relate to the
involvement of or the delays by and activities of the
Minister for Environment in the other place, John
Thwaites, as the local member. I am concerned about
his involvement in some of these matters.
Hon. Andrea Coote — More like lack of
involvement. He has been hopeless.
Hon. D. McL. DAVIS — I mean his lack of ability
to speak for fundamental property rights and speak in
the interests of his area, the Albert Park electorate and
this smaller section of it. I note here comments made in
a report of the Scrutiny of Acts and Regulations
Committee that give a very useful summary of some
parts of the bill. The report states that the bill:
… provides for the closure of the road known as the Lower
Esplanade and terminates all rights, easements or privileges
claimed in the land (formerly the road) shown hatched on the
plan … provides the mechanism by which …one or two
designated areas of land shown —

at various points —
… will be used for the purposes of a pedestrian overpass over
Jacka Boulevard.

The involvement of the City of Port Phillip is supported
in principle by the opposition, but these prior issues
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need to be resolved before issues of management go
forward.
I know that the shadow Minister for Planning in the
other place, Ted Baillieu, has been very active in
ensuring that this shambolic legislation was not pushed
through in the way the government intended and that he
has great concerns about the extinguishment of property
rights in this way.
It is my belief also that the government is using the
Parliament as a lever — a wedge — in negotiations
with interested parties, and that is a wrongful use of the
Parliament. It is not the right way to go about things,
and I am certainly very concerned that the government
has taken this approach. But this is typical of the
government at the moment. Its general planning
strategy in Melbourne, the 2030 strategy, is
increasingly seen as a very flawed one that has not been
well thought through. In a sense this case points to the
confusions in the government approach and the lack of
clarity that certainty and predictability are critical
factors in trying to develop a proper planning system.
It is interesting to note in the broader planning context
that the Liberal Party released its planning policy
yesterday — a planning strategy that I think has a great
deal to commend it. One of the key parts of the strategy
is the withdrawal of the flawed Melbourne 2030
strategy introduced by the Bracks government in 2002.
Members will be familiar with my discussions in the
chamber on a number of occasions of the process that
transpired before the 2002 election, when there was
totally inadequate consultation and analysis. The
government rushed the process. It sought to crunch the
matters through prior to that election and implement the
strategy after the election.
The opposition has said through both the Leader of the
Opposition and the Liberal planning spokesman in the
other place, Robert Doyle and Ted Baillieu, that the
new strategy will be established by an independent and
bipartisan review. Melbourne 2030 has been used to
justify projects that do not reflect what Victorian
communities want. These include the Mitcham towers
and other cases where things have been dealt with in a
way that is far out of step with what the community
desires or wants. The Mitcham towers case — and I
have discussed it in the chamber on a number of
occasions — was a product of Melbourne 2030 and the
planning incompetence that we see at work again in this
bill today. The Victorian Civil and Administrative
Tribunal (VCAT) decisions with regard to the Mitcham
towers were very important because they pointed to the
failures and weaknesses very directly. I compliment
VCAT in that case for being able to point out to the
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community some of the concerns, although the
decisions the tribunal was forced to make within the
context of the law as it was at the time and is now were
unsatisfactory decisions for the community. They were
made under the existing arrangements.
The Liberal Party is determined that local communities
will have a say, that there will be proper planning
arrangements and that there will be a stop to the
growing number of determinations that are referred to
VCAT, which is forced by law to implement
Melbourne 2030, whatever the community’s wishes
are. It is interesting that the member for Hawthorn in
the other place, Ted Baillieu, has made a number of
comments about the need for a full-time planning
minister. That is a very good starting point. If the
planning minister’s attention were focused on planning
rather than on a range of other matters, we would have
a more coherent, thoughtful policy that was able to look
at the issues around the municipalities of Melbourne,
and indeed around the state.
The Bracks government has sidelined local government
increasingly, and local government feels powerless
before the words and the strategic statements and so
forth that are part of Melbourne 2030. If we are elected,
there will be a fairer system under which local
government will be able to reflect its community,
develop municipal strategic statements and have local
policy making and decision making that will lead to
better outcomes.
This house has also had discussions. I have certainly
made points about the urban growth boundary and the
need to deal with that more sensibly on a number of
occasions. Under our policy the urban growth boundary
would be retained but would include the growth
corridors with growth area plans for those longstanding
areas of Wyndham and the northern corridors. We
would resume traditional rezoning processes for
changes to the urban growth boundary to ensure greater
transparency. The opposition has been very concerned
about the secretiveness of a lot of the planning
processes, particularly the requirement for the minister
to intervene at an early stage; rather than having plans
submitted and considered, he has had the power to
block things, and that is a great concern. Our plan,
Metropolitan Planning — A Plan for All, is an
impressive document. I compliment the shadow
minister in the other place, Ted Baillieu, and all of
those concerned in developing this document. It is an
impressive document. It lays out a plan, and it will deal
with the confusion that surrounds government planning
in this state.
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I know the issues in my area. Currently my electorate of
East Yarra comprises Kew, Hawthorn, Box Hill and
Burwood. The Honourable Andrea Coote and I with the
support of the electorate in the southern region will face
many of these issues. The attempts by the government
to call in projects, develop projects with huge density
and override normal processes have become
increasingly concerning — whether it is the decision on
Kew Cottages, whether it is the decision on the
Camberwell railway station or whether it is the decision
the minister made recently on the project at the
Tooronga end of Boroondara; all of them are greatly
concerning. I know in other areas there has been a push
for greater density, which has been achieved without
community support. There is true scope for reform, true
scope for better processes and true scope for greater
ministerial attention to what is important and,
hopefully, a minister who will work full time on a
number of these matters.
I know the developers, owners and operators of the
Palace nightclub and the Palais Theatre have been
concerned about the way the government has treated
them. I note the discussions in the press, and I think it is
important to place on record a number of the comments
that have been made publicly. In the Herald Sun of
24 April there is the headline ‘Palace refuses to roll
over’. I will quote a couple of sentences:
Plans to develop St Kilda’s high-profile ‘triangle site’ may
face yet another legal hurdle.
Operators of the Palace nightclub and Palais Theatre, who
had taken supreme legal action to stop state government
officials inspecting their buildings, lost a Supreme Court
appeal on Friday.
But the inspection, needed to complete a tender process for
development rights to the foreshore parcel of Crown land,
could be further delayed.
‘We are definitely considering a High Court appeal’, said a
spokesman for the Palace …

I think they have every right.
Hon. Andrea Coote — What is the spokesman’s
name, Alan Evers-Buckland?
Hon. D. McL. DAVIS — That is correct. The
article goes on:
The delay caused by another appeal could jeopardise the
tender process.

This shambolic relationship between the government
and developers is in effect one where the government is
attempting to use the heavy hand of legislation to force
developers to heel. I for one am very concerned, and I
know many others are also, about the approach adopted

LAND (ST KILDA TRIANGLE) BILL
1430

COUNCIL

by the government. There are some fundamental issues
of justice and property rights. Not to judge these things
in a legal sense in this place, it seems that the
government has got these processes quite wrong and is
in effect prepared to attack a group of property owners
by using the powers of the Parliament to quash their
rights. It is a concern. I am not sure why the Minister
for Planning in the other place, Rob Hulls, is not
equally concerned in his role as Attorney-General about
the process that has occurred. Ms Hadden would
understand this — you would have thought that the
principle that people’s property rights should not be
forcibly quashed would be a very important one to the
Attorney-General. I am very much at a loss to
understand why the government wishes to press
forward in the way it seems to be. I support strongly
these areas of land being put to greater public use, but
there is a way to go about these processes. It is not a
process that appears to have been followed here.
In that sense the opposition is very concerned about this
bill. We have indicated through our reasoned
amendment that we think that this house should refuse
to read this bill a second time until all legal action
concerning existing leases is concluded and the
property rights of existing leases have been clarified.
We think that is the proper way to go. This government
talks about consultation and negotiation, and we think
this is such a case where negotiations should have
occurred in a proper manner and not with the sword of
the Parliament hanging over the individuals involved.
It is a high-handed action by this government. We saw
fishing licences extinguished in Gippsland some years
ago, and this is the sort of approach that is being
adopted with this. A clear property right is being dealt
with in a cavalier fashion.
Hon. P. R. HALL (Gippsland) — It is my pleasure
this afternoon to present The Nationals’ view on the
Land (St Kilda Triangle) Bill. From the outset I say that
despite St Kilda being far from the boundaries of any of
the seats held by The Nationals in the Victorian
Parliament — —
Ms Carbines interjected.
Hon. P. R. HALL — Not even in my proposed new
electorate. Despite St Kilda being far from any of the
seats held by The Nationals we still take a keen interest
in matters concerning our capital city. Moreover it is a
planning decision, and matters associated with planning
can set some important precedents so we need to be
vigilant and careful with them. More than that, the
whole issue of planning is a critical one for the areas
that we represent in Victoria. I can advise the
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government and other members of the house that
planning in rural Victoria has become a red-hot issue in
recent years, and remains so at the moment. For
example, there is some current controversy relating to
the planning scheme changes to create rural zones,
causing much discomfort in many municipalities in
country Victoria. There are also planning matters
associated with wind farms, particularly the wind farm
planning guidelines. That is also a matter of great
controversy in parts of rural Victoria.
Planning associated with the establishment of broiler
farms is another recent issue of great concern, and the
planning for timber plantations is also a matter of
significant community concern — or I should say the
lack of planning guidelines with respect to timber
plantations is of concern. Finally, but not the least, is
another example of the rural community’s concern
about planning issues: the coastal planning matters. I
am sure all members would be at least to some extent
aware of these sorts of issues and therefore understand
why planning matters are so important to the areas that
The Nationals represent in rural and regional Victoria.
I note that one of the features of this legislation is to
give the management authority the power to enter into
leases for terms up to 50 years with options for
renewals of up to 99 years. This is welcome from The
Nationals’ point of view because too often and too
frequently we see leases limited to as short as a 5-year
or 10-year term, or in country Victoria mostly it is a
maximum of 21 years that a lease is granted on public
land. That does not give investment certainty.
As the government claimed in the second-reading
speech, the need for the ability to grant a lease for up to
50 years is important to create investment certainty. We
absolutely agree with that but say at the same time that
principle should be upheld in a greater number of such
leases all around country Victoria as well because
investment in country Victoria often needs that same
level of certainty in the future.
It does not only apply to planning; it applies also to
other rural industries. A great example I hope to talk
about later today on the next bill is planning in the
timber industry, where there needs to be some
long-term certainty of resource availability so people
can invest in that industry. They are similar arguments
to providing certainty in the area of planning.
I also want to make a quick comment about the
terminology used in this bill. When I see the words in
the title, ‘St Kilda Triangle’ I wonder where it is. I was
not aware of such a designated area. In Melway there is
no designated area called St Kilda Triangle. However,

LAND (ST KILDA TRIANGLE) BILL
Tuesday, 2 May 2006

COUNCIL

upon reading the bill, I see that the St Kilda Triangle is
an area of land bounded by Jacka Boulevard, Cavell
Street and the Upper Esplanade — —
Mr Scheffer interjected.
Hon. P. R. HALL — Has that been changed?
Mr Scheffer — You are right.
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We have had a look at that reasoned amendment and
believe it is worthy of support. The Nationals will
indeed support that reasoned amendment. I note for
example an article in the Australian Financial Review
of Monday, 3 April under the heading, ‘Lease row
spoils party for Triangle’:
Today should have been blue skies and happiness on the
$100 million St Kilda Triangle project in Melbourne.

Hon. P. R. HALL — I do not know St Kilda as well
as you do, Johan, so I was just wondering why the
interjection. But according to my notes it is as I have
described it.

Crown leases for the two major tenants at the site were
supposed to have ended last Friday and formalised tenders
should have arrived from the bidders short-listed to redevelop
the site. Assessment teams should, by now, be knuckling
down to determine a preferred bidder.

That area of land is the venue for a few famed
institutions, in particular the Palace nightclub and the
Palais Theatre, and the area adjourns Luna Park,
somewhere I am sure most members have visited at
some point in their lives. It is an important area
adjoining the foreshore in St Kilda, obviously an area
that is very attractive for tourism purposes. Therefore
the intention of the Port Phillip council to seek the
redevelopment of that area is very appropriate. I note
that consultation was undertaken by The Nationals’
very diligent planning spokesperson, the member for
Shepparton in the other place, Jeanette Powell. She
consulted with the Port Phillip council and gained its
assurance that this is something that council has been
working on for some time and certainly wants to see
happen in the very near future. Port Phillip council
actually gave Ms Powell a run-down of what has been
involved in terms of its involvement until this point and
a time frame for beyond. It spoke about its involvement
in the St Kilda’s Edge foreshore urban design
framework, which started back in 2001, through to
2003, and the developments over a period of time.

Instead, Port Phillip council, which is running the process on
behalf of the state government, conceded on Friday that
deadlines had been missed because of ongoing court action
by the operators of the Palais and Palace entertainment
venues.

One date was 15 July 2004, when the St Kilda
Foreshore Urban Design Framework plan was
approved by the Minister for Planning and incorporated
into the Port Phillip planning scheme. Within that urban
design framework the triangle site is a key focus. This
bill enables the entire triangle site to be temporarily
reserved for public purposes with the City of Port
Phillip being appointed as the committee of
management. That allows it to be the legal body by
which development can be initiated. We certainly have
no objections to that.
We get to the point raised by the reasoned amendment
moved by the opposition, that being not to read the bill:
a second time until all legal action concerning existing leases
of the land in the St Kilda Triangle is concluded and the
property rights of existing lessees have been clarified.

The operators claimed their leases still have years to run and
are pursuing the matter in the Supreme Court.

I accept the argument put forward by the Honourable
David Davis in respect of this matter — that it involves
important property rights. I think it would be
inappropriate for the Parliament to extinguish property
rights if indeed they exist. That is a matter for the courts
to decide.
So despite the fact that we support the intent of the Port
Phillip council to see that site redeveloped, enhanced
and improved for the people of St Kilda, the people of
Port Phillip and those who visit those areas, there is an
important principle here that needs to be resolved
before this bill is passed by the Parliament.
That being said, I do not want to keep the house longer
on this issue except to say that in general the principle
of this bill is something we think is worthy of support,
but then overall this issue about property rights and
existing businesses that hold leases needs to be resolved
first. We see that as imperative. That is why The
Nationals will support the reasoned amendment and
hope the government can give us some encouragement
that might possibly lead us to supporting the bill. If that
encouragement is not given then we probably have no
choice but to reluctantly oppose the legislation.
Ms CARBINES (Geelong) — I am very pleased to
support the Land (St Kilda Triangle) Bill this afternoon.
I flag the government’s intention not to support the
reasoned amendment put forward by the opposition.
The bill seeks to implement the vision of the council of
the City of Port Phillip for an integral part of its
foreshore — the St Kilda Triangle. It is an area
bounded by three streets — Jacka Boulevard, the
Lower Esplanade and Cavell Street.
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St Kilda is a much-loved part of our state — it is an
icon of much heritage value.
Hon. Bill Forwood — Have you ever been there?
Ms CARBINES — Part of my youth was spent
there when I used to visit nightclubs and also of course
the Espy, which has for a very long time been
fundamental to live music in our state. It certainly
retains much of that heritage today. Most Victorians
look on St Kilda with much fondness as very much a
vibrant part of our city precinct. It is well known to all
of us as home of the Palais Theatre — I am sure most
of us at some stage have been to see a show or concert
there — and the Palace entertainment complex which is
a nightclub these days, but I can remember going to
dinner dances and presentation nights there. Certainly it
was a cavernous ballroom when I last went to it. I saw
it on television recently and it looks like it has changed
a bit since I was last there.
St Kilda is certainly a very important and much-loved
part of our city. The council of the City of Port Phillip
has worked hard with a community consultation
process to develop its strategy in relation to the
planning for the redevelopment of the foreshore. The
council has undertaken a substantial piece of strategic
work to lay the foundations of the planning which is
necessary for the redevelopment of the foreshore. As
part of its St Kilda’s Edge — Soul and Sand program
the council has produced a document entitled St Kilda
Foreshore Urban Design Framework, which can be
found at the council’s web site in the planning and
building section. It contains reference to a number of
critical icon sites, one of which is the subject of the
debate today in the Legislative Council. I would like to
quote from this publication in relation to its urban
design framework:
Triangle site redevelopment
A reinvigorated public entertainment and cultural space
including a restored Palais Theatre and a new neighbouring
public plaza is being investigated.
Potential uses include a dance and music venue, cinema,
galleries, a bar or nightclub, boutique hotel, reception and
conference facilities, cafes and some retail.
This site offers tremendous opportunity for partnerships with
the private sector.
Expressions of interest will be invited from potential
developers for part or all of this vibrant site.

We all know that has already taken place.
The aim of the strategy in relation to the triangle site is
to retain and enhance facilities for live music which are
pretty integral to all of us in Melbourne. I was very
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pleased as Parliamentary Secretary for Environment to
chair the live music task force earlier in this term which
looked at making recommendations to the Minister for
Planning in relation to how we best retain live music
and its identity particularly in our cities. I was very
pleased to see all the recommendations my task force
identified accepted by the former Minister for Planning
in the other place, Mary Delahunty, and incorporated
into state planning policies.
The site which the bill considers forms a fundamental
part of the strategy of the council of the City of Port
Phillip for the foreshore redevelopment. The bill
attempts to sort out the spaghetti-like management
which currently covers the St Kilda Triangle land. At
the moment it is a mixture of permanent and temporary
reserves and of unreserved Crown land. As well the
City of Port Phillip manages the reserved Crown land
as a committee of management.
There are several different layers of management in
relation to what must be considered a reasonably small
piece of land. We feel it is time to streamline the
management and make sure it is covered by the one
management process and lease. The unreserved Crown
land is currently occupied by the Palais Theatre and the
Palace under 50-year leases which we have heard
already expired at the end of March this year. The bill
aims to facilitate both the reservation and the
management of the land under one lease with the City
of Port Phillip as the committee of management. We
know this bill has the support of the City of Port Phillip.
We heard the Honourable Peter Hall mention that this
afternoon. Importantly, the bill ensures that the heritage
values of the Palais Theatre will be protected.
It is important to state in the debate that this strategy
that the City of Port Phillip has undertaken has been
hugely consultative, dating back five years, in relation
to the urban design framework. It has come out of
extensive community consultation, public workshops
and a panel process. The amendment in relation to the
urban design framework was approved in 2004 some
two years ago. This is an important piece of work that
the local council has undertaken, one which our
government is pleased to support. We believe the bill
before the house facilitates the vision of the City of Port
Phillip for the St Kilda Triangle site.
Potential uses for the redevelopment site are many and
varied, and we will all look on with interest at what
transpires there in years to come as the site is
redeveloped, as is proposed by both the municipality
and the government. Importantly the live music, which
is pretty much fundamental to the site now, will be
protected and enhanced.
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This government is very pleased to support the work of
the City of Port Phillip in this way by facilitating the
new management protocols in relation to this land and
making sure there is one lease and that the City of Port
Phillip will be the committee of management.
I must say it was difficult to listen to the
Honourable David Davis this afternoon talk about the
Liberal Party’s policy on planning. If the opposition by
some chance made it into government later this year, it
would be interesting to hear how it would work to
strengthen local government’s approach to planning
and give local government more power. We have heard
a little bit about that from the shadow Minister for
Planning in the other place and also in the press this
morning. It was a little hard to listen to that hyperbole
when this afternoon we heard here that the Liberal
Party pretty much wants to undermine the work and the
vision of the City of Port Phillip by not passing this
legislation — by suggesting to this house that the
legislation should be delayed, that it is not appropriate
to be debating it now and that by its reasoned
amendment it is seeking to delay the passage of the bill.
On the one hand Liberal members want to be out in the
public arena talking about strengthening local
government and implementing local government
planning vision by giving more authority to local
government, yet we have the City of Port Phillip
working for five years to come up with a strategy to
revitalise its foreshore — and we are pleased to help
facilitate that through this bill this afternoon — and the
Liberals want to change that, to undermine that and
delay the passage of this bill. The Liberal Party is not
off to a very good start with its new planning policy. It
was a bit of a shambles when Mr Davis started to move
the reasoned amendment and we did not have any
copies in the chamber. Mr Davis, you were not very
well organised. It reminded me of the last time you
were not very organised in relation to planning, which
probably you do not want the house to be reminded
of — —
The DEPUTY PRESIDENT — Order! Through
the Chair!
Ms CARBINES — It was at the end of last year,
Deputy President, when we were about to debate the
legislative changes to the urban growth boundary, that
the opposition was not present in the chamber and the
legislation went through without debate. That was
another shambolic contribution by the
Honourable David Davis to the planning debate in this
chamber. What happened today reminded me of that,
and I looked back with some amusement to the flurry of
activity that took place on the other side when
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Mr Davis was not in the chamber and the legislation
went through without debate. I remember going up to
Mr Davis and thanking him for supporting the
government’s legislation in that way.
He is not supporting the government’s legislation
today. He is opposing it by suggesting that we should
delay it. He is therefore opposing the work that the City
of Port Phillip has undertaken over the last five years, in
consultation with its community, to develop a vision for
the redevelopment of its foreshore. The consultation
that has taken place has been extraordinary. We know
that the community of the City of Port Phillip well
supports the intentions of this bill. We are pleased as a
government to support the City of Port Phillip in the
implementation and facilitation of its vision.
This bill will streamline the management and lease
arrangement in relation to the St Kilda triangle of land.
The City of Port Phillip supports and wants that, so I
am very pleased to support this bill. I wish it a speedy
passage.
Hon. ANDREA COOTE (Monash) — I have much
pleasure in speaking on the bill and the reasoned
amendment. I have to say I have great pleasure in
speaking on this bill for a number of reasons, but I have
some major concerns as well, and I think the reasoned
amendment moved by my colleague the
Honourable David Davis outlines very succinctly the
concerns that the Liberal Party has with this bill.
The subject land is within my electorate, and I have had
a lot to do with the background of the area. Not
everyone will automatically know where the St Kilda
triangle is, as the Honourable Peter Hall said. I can
understand that someone coming from the country
would not know quite where it is — and certainly it is
not in Melway. Probably people will still not quite
know where it is when we talk about the streets and the
surrounds. Cavell Street, the Esplanade and Jacka
Boulevard may not mean much to too many people, but
they will all know of the icons that are involved in this
triangle. They will know about the Palais Theatre. They
will know about the Palace nightclub. They will
certainly know about Luna Park. They will most
probably know about the Stokehouse and probably
about Donovans as well. All of those restaurants, music
venues and entertainment venues are located within this
triangle. It is a very important precinct for Melbourne,
for the City of Port Phillip and for tourism in Victoria.
I would like to very quickly put on the record some of
the history of both the Palais and the Palace. The Palais
Theatre is an iconic building that is located on this site
and is part of the controversy concerning this bill. In
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1913 the Palais de Danse was built by the Phillips
brothers, the American owners of Luna Park near the
amusement park, and was used initially as a dance hall.
The Palais de Danse was converted into a cinema called
Palais Pictures during World War 1. In 1927 the Palais
was built next door to replace Palais Pictures, which
had burnt down a year beforehand. The new building
accommodated 3000 people. There were a lot of fires
involved in this history.
In 1968 the then Palace nightclub, formerly the Palais
de Danse, burnt down and was replaced by the Palace
nightclub that is now on the site. The Palace continues
to have live music and hosts about 20 international acts
a year. There are less and less of these types of venues
in Victoria as this government continues to close them
down and by not giving them sufficient support, so it is
vitally important that the Palace nightclub continue as a
live music venue.
I know that Alan Evers-Buckland has been very
involved in helping to support this, as indeed are the
owners. On 15 July 2004, plans for the Palais Theatre
stipulating that the development not block the vista or
overshadow the foreshore were approved and gazetted
by the then planning minister, Minister Delahunty in
the other place. She was talking about a city edge
development and foreshore plan that the City of Port
Phillip was developing, so she was very mindful of the
fact that the Palais itself was there and that any future
building designs were to incorporate the need to have
an excellent view of the foreshore from Jacka
Boulevard. The problem with this bill arises because of
the leases in respect of both the Palais and the Palace
nightclub.
I will come back to that later in my contribution, but it
is interesting to note that the Palais Theatre has hosted
Bob Hope, Joan Sutherland, Louis Armstrong, the
Rolling Stones, the Bolshoi Ballet and Lou Reed. In
fact Hair was presented there, along with a number of
other festivals and indeed ballets and concerts. It is a
drawcard for so many people. Likewise at the Palace
nightclub artists and bands such as Jim Davidson, Ern
Pettifer, Sammy Lee and Bobby Gibson, the Sex
Pistols, Nirvana and the Ramones have performed. It is
important to understand the history and heritage of
those buildings while we are considering this bill.
The City of Port Phillip had actually put a considerable
amount of effort and time into looking at the foreshore
and its development. The St Kilda foreshore, as I
remind members of this chamber, is iconic. If you pick
up tourist brochures, there it is, featured on the pages of
the glossy brochures — and this government makes
those on a regular basis.
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The council consulted with the people of Port Phillip.
The residents of the city of Port Phillip have a long and
proud tradition of being involved in development. I
think all of us will remember the excellent community
support they demonstrated to save the Espy on the
Esplanade. I think the compromise that was finally
reached was far better than what was initially proposed,
which would have changed the nature of that strip.
The City of Port Phillip was cognisant of the input the
local people like to have into decisions about their
foreshore, because not only is this segment of Victorian
foreshore part of the tourist precinct for the state, it is
the background and the backyard for all the people who
live within the municipality of Port Phillip. The
residents of the city of Port Phillip feel great ownership
of the foreshore, but they also understand that they are
to share this foreshore with all Victorians.
As I said, the City of Port Phillip put considerable work
into the development of the St Kilda’s Edge urban
design framework. I would have to say that at that time
it spent considerable time briefing me and other
politicians, including federal politicians such as
Michael Danby, the member for Melbourne Ports, and
David Kemp, who at that stage was the federal Minister
for the Environment and Heritage, and the member for
Hawthorn in another place, Ted Baillieu, who at that
stage was the shadow Minister for Planning, as he
continues to be. The council really went into every
possibility. I would have to put on the record my praise
for and acknowledgment of the excellent work the City
of Port Phillip did and continues to do in developing
this plan.
The problem is that when you have a cursory look at
this small bill it seems simple, but the devil in this bill is
seriously in the detail, and that is a problem. The
Liberal Party is basically supportive of the
redevelopment and hopes the council can be guided to
make the right decision about the developers who are
going to develop the site. I think the impending work
should be very good. I think the area needs tidying up,
and there needs to be recognition of what is there. The
development needs to show an understanding what the
site’s history is, but it also needs to show an
understanding the sensitivity of the foreshore, the
foreshore precinct and its use by the people of the city
of Port Phillip, the people of Victoria, people from
interstate and international visitors to this state.
As I said, the Liberal Party is not concerned about the
redevelopment. I would like to say that I am
particularly supportive of it. Because this is in my
electorate and because I have understood the
development and background to it, I am particularly
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keen to see this redevelopment go ahead. But we cannot
ignore the property rights and the leasing rights of the
people who operate and run the Palais Theatre and the
Palace nightclub. I believe this bill bulldozes over the
rights of people who have gone into a commercial
agreement in good faith. This is the concern I have
about this bill and the is why we have a reasoned
amendment here today.
Private operators enter a lease looking at the economics
of what they have to deal with — they make budgets
and they make plans. I referred earlier to the groups that
perform at the Palace nightclub. They have to be
booked in advance and have to work that into their own
timetable — there is a lot involved. It is very easy for
bureaucrats of this government to sit up in their ivory
towers and say, ‘Yes, we are just going to come in and
ride roughshod over the people who have leases’. These
bureaucrats have never had to run a business. They
have never had to worry about their own money being
involved in something. They have never had to think
about where wages are going to come from. They have
never had to think about how they are going to plan into
the future and to budget. They have absolutely no idea,
and those things are absolutely what this bill is about. In
fact they have not taken into consideration the people
who have entered into these leases in good faith.
There is some controversy about the leases. After the
Palace nightclub was burnt down in the 1960s there
was some concern about whether that lease restarted its
lease timetable at the time of the fire. There was an
extension, and there is some controversy about the
timetable, but these matters are all being dealt with in a
legal sense. It is a pity about the timing of this bill, that
we have to see it coming through at this time. My
concerns are to make certain that the lessees are treated
equally and with respect, that the enormous investment
they have had in these areas continues to be recognised
and that they have some surety.
In this chamber at question time today questions were
raised by two of my colleagues: one by the Honourable
John Vogels and the other by the Honourable Richard
Dalla-Riva. Both of them raised issues regarding a
staffer from Minister Thomson’s office who has been
accused of rorting the system and falsifying information
for the Victorian Electoral Commission. At that time
the President stood up and made some very startling
comments about not being able to continue because
there were some impending legal issues and there could
have been some concerns. She talked about this in
question time. We know about the cut and thrust of
question time — we know that things are said in the
heat of the moment.
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This bill has a impending legal situation hanging over
its head too. Why on earth did this government not keep
this bill in the lower house until it had enough time to
resolve the legal issues, get to the bottom of the matter
and sort out what was going to happen to ensure that
there was certainty for the proprietors of the Palace and
the Palais Theatre and certainty to enable the bill to be
worked through properly? But no, we did not see that.
We saw the government go ahead with this bill. It is
trying to bulldoze the bill through and is stomping on
these people to make certain that they are overridden
and do not have any comeback. That is not the way the
Liberal Party operates. It is not the way a government
should operate, and this government should feel very
ashamed of itself for pushing this bill through in the
manner it has.
As I said, this is a relatively small bill. It looks as if it is
a simple bill, but it goes to the fundamentals of what we
believe is right and wrong in our community. I am very
disappointed that the government did not prevent the
bill seeing the light of day until the issues were
adequately resolved.
In conclusion, I wish this redevelopment very well. It
will enhance the St Kilda foreshore and increase
tourism. It will be an added advantage for the people of
the city of Port Phillip and indeed for Victorians one
and all. I believe that the City of Port Phillip will be a
very good manager of the land and that with the
committee of management we will see the area well
cared for into the future with sensitivity and
understanding. Members of the committee deserve to
have the proper framework put in place by the
government so that they also can make plans and have
surety into the future. Once again, I am disappointed
that the Bracks government could not wait at least until
the legal issues were settled. The project is very
exciting and historic because 100 years in the future
people will be looking back and saying, ‘This is what
was developed at that time’.
We must also look closely at the involvement of the
Deputy Premier in all this. At one stage during all the
debacle that has gone on in trying to settle the matter
with the City of Port Phillip he was the Minister for
Planning. As the process has developed there have been
three planning ministers: Minister Delahunty, who also
had other portfolio responsibilities; Minister Thwaites,
who also had other portfolio responsibilities; and
Minister Hulls, who is the Minister for Planning now. It
is a great pity — and I know that the people of the city
of Port Phillip are very concerned — that their own
member of Parliament, John Thwaites, did not do more
to ensure that the process was gone through in a timely
manner. John Thwaites has not been seen while debate
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on this issue has gone on. He has been dragging the
chain. He has not been able to ensure that the process
has been gone through in a proper and dignified
manner. The people of the city of Port Phillip and other
members of the Albert Park constituency are very
disappointed in the way that John Thwaites has tackled
the matter. So much more could have been done. It is a
great pity that it was not done. It could have been done
without any of the current controversy. This is another
example of sloppy legislation presented on behalf of
this government.
Mr SCHEFFER (Monash) — Everyone agrees that
the provisions of the bill should be supported because
their purpose, which is to facilitate the development of
the St Kilda foreshore, is critically important to St Kilda
and to Melbourne. The rejuvenation of the foreshore is
a huge initiative consisting of a number of
interconnected projects, including the triangle that in
itself is a $150 million venture to be wholly developed
through private investment. Investors will not be
interested unless the arrangements for the long-term
leasing over the area are soundly based.
Unfortunately there is disagreement over whether the
passage of the bill will remove the property rights of the
current lessees of the Palais Theatre and the Palace
entertainment complex. This is not the purpose of the
bill nor will it be its effect. The bill will not affect lease
arrangements or leaseholder rights and will not
pre-empt the outcome of legal proceedings. The two
leases on the site expired on 31 March. The government
lodged an application with the Victorian Civil and
Administrative Tribunal to settle the matter of the
expiry date of the leases. VCAT found in the
government’s favour and the recent Court of Appeal
hearing in the Supreme Court regarding access to the
sites also resulted in a decision in the government’s
favour. It is not known whether the lessees intend to
appeal.
As Minister Hulls indicated in his summing up remarks
in the Legislative Assembly, government would grind
to a halt if legislation were delayed because legal
proceedings may be under way. That is said with the
greatest respect, of course, for the lessees. For St Kilda
especially but also Melbourne as a whole, the
St Kilda’s Edge — Soul and Sand initiative is very
important. The overall vision for the beach area is
contained in the St Kilda foreshore urban design
framework that was adopted by the Port Phillip council
in 2004 after a very extensive community consultation,
in the best traditions of the city.
The urban design framework and the St Kilda’s Edge
initiative have involved extensive community
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consultation, including public workshops, a community
reference panel and an exhibition process. Projects of
this size in a community like Port Phillip just do not go
ahead unless there is broad-based community support.
The idea is that, through a community-supported
rejuvenation, the St Kilda foreshore, from the eastern
end of Beaconsfield Parade to the marina, will continue
to be what it has been for nearly 150 years: a public
beach for play and relaxation and an entertainment
destination for good eating, music, cinema, the theatre
and the arts; active and passive recreation;
promenading; and meeting people. The Upper
Esplanade gives the area a dramatic elevation that is
unusual for the generally flat rim of Port Phillip Bay,
affording panoramic views of land forms and activities
right down to the water’s edge.
The area is at the confluence of Beaconsfield Parade,
Fitzroy Street, the upper and lower esplanades, Jacka
Boulevard and Marine Parade — a unique system of
carriageways that are a pleasure to walk along or ride
on by car or tram. The inspired work of Carlo Catani,
who was a member of the first St Kilda foreshore trust
committee 100 years ago in 1906, is evident
everywhere. At the 2001 commemoration honouring
Catani’s work, former mayor of Port Phillip, Julian
Hill, said that Catani:
… envisaged the area in the style of a European resort,
complete with a split-level esplanade and foreshore
amusements, dance halls, theatres, bathing pavilions and a
French-Italian style of landscape treatment, complete with
palms, succulents, exotic conifers and hedges. The
committee’s work acted as a catalyst for private investment
that secured St Kilda’s position as the then pre-eminent beach
resort of Melbourne. Catani’s design has served us well and it
is only now that we are seeking to tinker with it.

It is important for members to remind themselves of
what we are dealing with here and why the renewal of
the St Kilda foreshore needs to be sensitively handled.
The bill relates to an area known as the St Kilda triangle
that is bounded by Jacka Boulevard, Cavell Street and
the Upper Esplanade. The area consists of about two
and a half hectares made up of permanent and
temporary reserves and unreserved Crown land. The
City of Port Phillip, as a committee of management,
manages the reserved Crown land, while the unreserved
Crown land is occupied by the Palais and the Palace
under separate 50-year leases that, as I said, expired on
31 March and will not be renewed. The objective of the
bill is to designate the entire area as unalienated Crown
land so that it will be unaffected by any interests of
other persons and so that the Crown can freely deal
with the land. When the bill is enacted, on 1 July 2007,
there will be no current leases or licences on the land.
The bill closes the Lower Esplanade and also deems it
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to be unalienated Crown land. However, the area will
continue to provide access to the Palais Theatre and
whatever other facilities are sited in the precinct. The
bill also provides for two areas of land to be set aside,
one of which will be used for a pedestrian overpass
over Jacka Boulevard. Only one area of land or none
can be used for this purpose.
The bill also appoints the City of Port Phillip as the
committee of management for the triangle site and
empowers it to grant a lease for the land for retail,
tourism, entertainment, commercial or cultural
purposes. Under the provisions of the bill a lease may
be granted for 50 years up to 99 years.
The Palais, opened in 1927, is one of Australia’s great
theatres and surely will be the architectural jewel of the
triangle, unless another spectacular building takes its
place, which is hard to imagine. I expect that with the
rejuvenation some of the productions and audiences
will be brought back from the Regent and Princess
theatres, which attracted audiences away in the 1980s
after they were restored.
Port Phillip council called for expressions of interest
from organisations wishing to prepare development
proposals. There is great local interest in the triangle
development and the whole foreshore urban design
framework, and the local papers have reported in detail
on the progress of the consortiums that are participating
in the tender process. Everyone will be interested in the
detailed proposals. This is the first major rethink in
100 years of the St Kilda foreshore and it will be very
exciting to see it unfold over the coming years. I wish it
well. I commend the bill to the house.
The DEPUTY PRESIDENT — Order! Before I
put the question on the reasoned amendment it is
appropriate to refer to the fact that the reasoned
amendment was not provided in advance for checking
and copies were not readily available for members in
the house. I ask any member putting forward a reasoned
amendment in the future to help facilitate the orderly
business of the house by being mindful of the proper
processes in putting reasoned amendments forward.
The question before the chair is that the bill be read a
second time. The Honourable David Davis has moved a
reasoned amendment to omit all words after ‘that’ with
the view of inserting other words in their place. The
question is:
That the words proposed to be omitted stand part of the
question.
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House divided on omission (members in favour vote
no):
Ayes, 21
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
McQuilten, Mr
Madden, Mr

Mikakos, Ms
Mitchell, Mr (Teller)
Pullen, Mr (Teller)
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 20
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr (Teller)
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Forwood, Mr
Hadden, Ms
Hall, Mr (Teller)
Koch, Mr
Lovell, Ms
Olexander, Mr
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Amendment negatived.
House divided on motion:
Ayes, 21
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
McQuilten, Mr (Teller)
Madden, Mr

Mikakos, Ms
Mitchell, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr (Teller)
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 20
Atkinson, Mr (Teller)
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr (Teller)

Motion agreed to.
Read second time.

Forwood, Mr
Hadden, Ms
Hall, Mr
Koch, Mr
Lovell, Ms
Olexander, Mr
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr
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Third reading
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — By leave, I move:
That the bill be now read a third time.

I thank the respective members of the chamber for their
contributions.
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It goes on to say:
The licences have been divided geographically into the east
and west of the state.

This is the critical bit.
In the first instance licences in the east will transfer. Licences
in the west will transfer subsequently.

So we come to 2006 and the Sustainable Forests
(Timber) (Amendment) Bill. The second-reading
speech states:

Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.

SUSTAINABLE FORESTS (TIMBER)
(AMENDMENT) BILL
Second reading
Debate resumed from 6 April; motion of
Ms BROAD (Minister for Local Government).
Hon. E. G. STONEY (Central Highlands) — I rise
to speak on the Sustainable Forests (Timber)
(Amendment) Bill. I say at the outset that the
opposition is opposing this bill and several speakers this
afternoon will explain why. In my opinion the bill
should be called the Bracks government backflip bill. It
is a classic example of the government not paying
enough attention to the long-term interests and
long-term planning for the forest industry here in
Victoria. It is either that or there is a hidden agenda. As
we know, without long-term planning, especially in an
industry like forestry, sustainability cannot occur.
Without long-term planning uncertainty will occur in
any industry that relies on government and, of course,
the Victorian forest industries rely very heavily on
government and very heavily on the whim of the
government.
I will recap the history of the bill. In 2004 Parliament
passed the Sustainable Forests (Timber) Bill, and for
the record the opposition also opposed that bill. We said
the bill was seriously flawed. We said it was
complicated, and we said that the government ran out
of time for consultation, and all that has turned out to be
true. The second-reading speech on the Sustainable
Forests (Timber) Bill in 2004 states:
As DSE will no longer be involved in commercial timber
harvesting it is necessary to transfer existing sawlog licences
to VicForests.

The purpose of this bill is to provide for the continued
management of the remaining sawlog and pulpwood licences
in the west of Victoria by the Secretary of the Department of
Sustainability and Environment.

Then the government goes on to admit its error. The
second-reading speech states:
Currently, the Sustainable Forests (Timber) Act 2004
provides that sawlog and pulpwood licences in the west of
Victoria are to be transferred to VicForests for management
by 1 July 2006 until their expiry.

What a backflip. What poorly thought out management.
The 11 licences will not now transfer. So we have to
ask ourselves what is behind all this and of course, it is
the Otways, the Wombat State Forest and the red gum
forest and before that it was the box-ironbark forest.
Quite frankly, it is politics at its worst. Once again we
have the forest industries being used and manipulated
by the government to curry favour with the Greens, and
what a skilled and cynical exercise the government has
embarked on. It is an ongoing vendetta by the
government against the forest industry because it sees it
as an easy target and can victimise the industry to prove
up its own green credentials. If one thinks back, the
Otways regional forest agreement declared that the
Otways were sustainable forever and logging could be
carried on there in a sustainable manner forever. What
happened? The government took away logging and
access in the Otways and did it at exactly the same time
as it was claiming to be supporting the sustainability of
the industry.
I am particularly interested in the Wombat State Forest.
There is no question that logging in that forest needed
to be reduced some years ago, which was done, but
there was room for some continued logging, and the
government acknowledged that and agreed at the time
that there should be continued logging in the Wombat
State Forest. It made some moves with the forest which
included requiring an annual quota of a sustainable
figure of several thousand cubic metres, but in reality
the actual figure of timber recovered from the Wombat
forest, for example from January 2003 to October 2004
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was only 394 cubic metres, which is only a pittance. I
obtained that figure from a question on notice or from a
freedom of information request — I forget which. It
shows just how little timber was harvested when the
government was saying that quite a substantial amount
could be harvested each year.
The government arrangements for the Wombat State
Forest were almost straight out of Monty Python. It
created a forest management model and spent more
than $1 million on it. There were huge differences of
opinion among the members of the groups that made up
the model. There were huge differences of opinion in
the community up there about what should happen,
especially with forestry, which meant there was a
stalemate and nothing could move forward. So lots of
money was being spent, there were lots of barbecues
and lots of meetings and many people were involved in
consulting, but there could be no move forward on how
or where to log in the Wombat even though the
government was saying it could be done on a
sustainable basis. In part the government was saying to
the people making up the community forest
management (CFM) model, ‘We have to pay for this
model somehow. Therefore there has to be logging as
part of the process to help pay for it and to fund the
CFM’.
Part of the agreement was that a local sawmill called
Dwyer’s, that had licences to 2008, was to receive
several thousand cubic metres of Wombat forest timber
each year, but that did not happen. A little later I will go
into some of the figures the Dwyer’s actually received.
To make up the shortfall the government trucked in
timber from the fire areas and from other parts of the
midland forest for some years at taxpayers expense
because it had a legal obligation to supply Dwyer’s.
I do not think they achieved their targets or their legal
obligations to Dwyer’s. It was difficult for the Dwyer
family. I visited the mill with my colleague the member
for Benambra in the other place and other Liberal
members of Parliament, and it was a sorry sight. The
Dwyers were trying to do the right thing by bending
over backwards to work with the government but were
being thwarted at every turn on their rightful access to
the resource. It became so embarrassing for the
government that recently it made an offer to buy
Dwyer’s out, which was accepted. I feel sorry for the
Dwyers, but the whole process has been a disgrace and
an abrogation of responsibilities by the government. It
also highlights that the community forest management
model cannot work anywhere where a community is
divided or where there is conflict on issues such as
logging. Certainly the community and CFM members
are divided on the issue of logging in that area.
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I understand that in other parts of the world these
models have been successful. The difference with this
one is that the community was divided; with other
models the communities were not divided. In fact in
some overseas models those involved set about
repairing a total degraded resource, so everybody was
working for the same thing.
There are groups that are concerned about the Wombat
State Forest. A press release of 24 February from the
Multiple Use Forest Coalition, which is a coalition of
people who support the wide public access and
sustainable use of public forests, sums up the Wombat
State Forest situation. It refers to Dwyer’s mill
accepting an exit package and states:
It will be interesting to see if the government tries to pretend
that Dwyer’s went voluntarily. The reality is that they, their
contractors and DSE staff have been living with forest
protests, including machinery vandalism, for a decade or
more. The consequent government imposed disruption and
supply uncertainty finally left them with nowhere else to go.
Licence commitments remain unfulfilled. Since June last year
we believe only 150 metres has been taken from the Wombat.

That is appalling. On the one hand the government is
saying there is a sustainable yield of several thousand
cubic metres while on the other hand last year only
150 cubic metres were taken from the Wombat. The
coalition’s press release says that the 2006 sustainable
cut was 5000 cubic metres, and goes on to say:
This was subjected to much deliberation, community
consultation and submission … and resulted in a modest
harvesting plan approved being bedded down.

It goes on to say:
… the contractor’s plant still sitting in his yard. Why? Why
are we induced into participating in this play-acting?

The press release goes on to give figures about the
Wombat State Forest and says that the truth of the
matter is that only 26 per cent of the area is notionally
available for harvesting and that the bulk of the forest is
therefore in parks or otherwise reserved and excluded
from commercial activity. It states:
This has been the case for many years. It is, therefore, a
blatant green lie to suggest that the Wombat forest is
threatened with destruction by continued timber harvesting at
sustainable levels.

This coalition is doing a great public service. It is quite
outspoken and goes on to say in its press release:
It is a disgraceful situation that, for its needs, this regional
community, with a proven ecologically robust, productive
and well-protected forest at its doorstep, must go and take
timber from forests elsewhere.
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That is a reference both to Dwyer’s having to accept
timber from around the state and to the locals buying
their flooring at their local hardware store from other
parts of Victoria or indeed from overseas. That is a
whack at the whole system. The press release goes on
to talk about taxpayers subsidising the long haulage of
logs from other parts of the state and mentions that this
is not a sustainable way of meeting their needs. It then
talks about the magnificent Wombat messmate
flooring, which is now unavailable, and asks why.
I must say that when I went to Black Forest Timbers
Pty Ltd some time ago and saw the beautiful timber
being produced from the Wombat State Forest at that
time, it was certainly some of the most beautiful
flooring I had ever seen. Black Forest Timbers spent
many years perfecting how to get the best out of the
messmate timber, but that has all gone now because
they cannot get access to the resource. The press release
states:
To top it off Geoff Howard, the local ALP lower house
member, was reported in the Ballarat Courier last Tuesday as
disingenuously telling the protest rally that ‘he had asked the
minister to review the forest’s timber licences’.

The press release goes on to say that the member for
Ballarat East in the other place was ignorant of the fact
that Dwyer’s had been negotiating a package for some
weeks and in fact there were no licences to review.
The same group wrote to the Premier regarding a range
of issues. Their letter refers to the resumption of timber
harvesting in the Wombat State Forest regarding the
2006 wood plan. The group moved a motion:
That the minister be advised that this meeting completely
supports the DSE intention to harvest timber from the
Wombat to meet licence commitments.

The letter then talks about the continuation of licences
up to sustained yield, and the group moved a motion:
That the minister be advised that this meeting is of the
opinion that timber production in the Wombat forest should
continue at a realistic sustainable level in perpetuity, and that
this be supported by equitable licensing systems.
We argue that the minuscule amount of timber harvested in
recent times is disgraceful. It is our understanding that only
150 square metres has been harvested since June 2005.

My colleague the member for Benambra in the other
place in his contribution released figures after he
conducted a freedom of information inquiry on the
amount of timber made available to Dwyer’s since the
financial year 2000–01. It showed conclusively that
Dwyer’s received less than it should have, and
sometimes only half the amount. In the last financial
year it received only 900 cubic metres from all sources,
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and as we saw from previous correspondence of the
stakeholder group, only 150 cubic metres came from
the Wombat State Forest. Anything the government
says about quotas being taken from the Wombat State
Forest is humbug. In fact the Dwyers were starved out
because the government was unable to control its CFM
process and to enforce its own requirements.
I direct the attention of the house to a very
comprehensive report by Mark Poynter, a consultant
forester who deals in national forest resource services.
It is a paper headed ‘Collaborative forest management
in Victoria’s Wombat State Forest — Will it serve the
interests of the wider community?’. I recommend that
members of the house and members of the public get a
copy of this paper. Mr Poynter outlined in the paper,
and I think he was being very fair with, the whole CFM
process and compared the success or lack of success of
the model with those in other countries. He identified
the huge costs involved so far. He identified the
complex structure. He identified the difficulties the
CFM and the community have had trying to manage
diverse opinions. He identified that there was not the
level of antilogging opinion that was portrayed by the
noisy group earlier in the process, That is an interesting
observation. He went on to say:
The government required that the Wombat CFM trial
maintain existing licensed supply entitlements for local
sawmillers until 2008, at which time a decision about future
wood production from the state forest would be made.

I have demonstrated conclusively that it did not happen.
Mr Poynter also went on to talk about the failure of the
CFM participants to reach consensus on harvestable
areas and methods, and said:
… only the Mudlark coupe was harvested during the 2002–03
season. This indecision continued in the 2003–04 season,
when no harvesting was permitted by the CFM Interim
Council of Stewards despite the department threatening to
restart logging under its own terms to relieve the chronic
supply of problems created for the two local sawmills. These
sawmills, who have DSE sawlog licence entitlements to a
combined annual volume of about 5500 cubic metres, were
essentially kept operational during these first two seasons by
suppliers of logs from distant forests. These included fire
salvage logs hauled at considerable taxpayer expense from far
north-eastern Victoria, over 300 kilometres away.

He goes on to say that he obtained information that
showed that:
$152 800 of government money was spent importing 4737 m³
of sawlogs from other regions to keep the sawmills operating
during the first two years of the CFM trial.

This next bit is quite pertinent, and demonstrates the
point I was making earlier:
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The Victorian Minister for the Environment reminded the
community managers in November 2004 that the supply of
fire salvage logs from north-eastern Victoria was ‘not a
continuing solution’, and urged them to develop a harvesting
plan that would enable the two remaining sawmills to be
supplied from the Wombat State Forest.

That has not happened. The minister was rolled, and
Dwyer’s has been bought out. I do recommend that the
house look at the Management of Wombat State Forest
if members are interested in the issue of the Wombat
State Forest. I think history will show that this
particular document has probably summed up what has
happened in the Wombat State Forest quite clearly up
to this point.
I am very hesitant to quote myself, but a little bit of
self-praise now and again does not hurt! In 2003 I made
observations in the house along the lines that the
Wombat community management process appeared to
have failed to supply licensees with logs. I said I
thought that they were obliged to do so, and I said:
Although it appears that overseas the community
management process has been quite successful, it appears it
has yet to find its feet in the Wombat forest. I fear it may
never find its feet or any sort of balanced management of the
Wombat forest.

And all that has come to pass.
The multiple use stakeholder group in February 2006 in
a letter to the Premier talked about the future of
community forest management (CFM) and put up an
alternative method. It said to the Premier that the whole
issue had to be urgently resolved and that the CFM
process was unworkable. It talked about the inevitable
intransigence on one side of the table and said the
process was dysfunctional and an enormous
unproductive cost. It said:
Alternative methods of responsible community engagement
in public land management processes could be a major
reshaping of the Friends Group process with the provision of
some defined and limited decision making, properly
appointed advisory committees which carry with them clear
responsibilities, and a return to an exhaustive LCC-type
public process for broad public land use decision making.
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government has abrogated its responsibility by handing
the Wombat over to a well-meaning group which, just
by its own structure, has proved to be unable to operate.
That is where we are at now.
There is a long-term trend emerging. The long-term
trend over the last seven years is that the Bracks
government has been targeting our forest industries for
political gain. It has reduced access to resources by
30 per cent; the box ironbark has gone, the Wombat has
virtually gone; there have been big reductions in the
East Gippsland resource, and of course the Otways
have gone. And we ask ourselves: what next? I think
Mr Baxter knows what will be next — it is the red
gums!
Ms Lovell is nodding, and she will be contributing to
this debate a little later. Of course the government is
very good at it. It is saying, ‘We support the red gum
forest industries, of course we do.’ But at the end of the
day I will wager that it will succumb to the temptation
of the green vote, and to the simplistic notion that red
gum forests in northern Victoria can be ‘saved’ by
locking them up.
Of course, as a few of us sitting in this chamber know,
nothing is further from the truth because if the red gum
forests are managed properly and thinned properly and
if they are protected from wildfires, they can produce
red gum timber on a sustainable basis forever.
A few of us have been up there — Ms Lovell and some
of The Nationals were up there on Sunday — and again
I am sure they got the same message about, firstly, the
importance of grazing to keep down the grass so that
there are not huge wildfires; and secondly, the fact that
there needs to be a lot of thinning of the regrowth in
that area.
Hon. W. R. Baxter — We certainly got that
message!
Hon. E. G. STONEY — I am sure they did,
Mr Baxter, and I am just hoping that the government
listens, but I doubt it because — —

So the group was not just carping and criticising; it was
trying to be constructive about a problem up there
which the government does have to address.

Hon. W. A. Lovell — But the government wasn’t
there, Graeme!

It is clear that the CFM process is not working. My
personal view is that governments should manage our
forests and national parks — I do not believe it should
be left to communities. I believe it is a government
responsibility to manage our public land; it is a
government responsibility to finance that managing of
the public land and national parks properly, and the

Hon. E. G. STONEY — No, the government was
not there, and that is very interesting. At the Barmah
Muster, which is an annual event, the government was
not represented. It is interesting that at functions like
that where government members may strike a bit of
flak they seem to think it is better to keep away; and
most certainly when we were in government we always
fronted up: whether it was a public meeting or
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Hon. E. G. STONEY — Yes, but you can’t get a
tram from Brunswick to Barmah — it is very hard to do
that.

In conclusion, the opposition opposes the bill for three
reasons: firstly, this bill is contrary to the government’s
own position in 2004; secondly, the non-transferral of
the red gum licences pre-empts the VEAC (Victorian
Environmental Assessment Council) inquiry, and
clearly, in my mind — and I am sure in a lot of
people’s minds up that way — this puts that whole
industry at grave risk; and thirdly, the non-transferral of
the Wombat licences highlights the failure of the
government to properly manage the forest and certainly
has placed jobs at risk, as we have seen with the way it
is closing down local timber industries.

Hon. M. R. Thomson — I’ve spent plenty of time
in the Barmah forest!

For those reasons, the opposition strongly opposes the
bill.

Hon. E. G. STONEY — Well then, you had better
start defending the Barmah cattlemen and the Barmah
timber people because they need your help, Minister.

The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! I thank the member for
his contribution and call the Leader of The Nationals,
Mr Hall.

something controversial members of the government
fronted and we discussed what we were trying to do,
and we had the courage to explain our position. This
government does not do that.
Hon. W. R. Baxter — We thought the two
candidates for northern region may have presented
themselves!

We could see it coming — the press release of 19 April,
2005 from the minister headed ‘Thwaites to boost red
gum probe’ states:
An inquiry into the Murray’s forests may lead to the
establishment of a new national park.
The state government has ordered a major expansion of an
investigation into the future of Victoria’s red gum forests.

This is always the form of words used as a prelude to
what is coming:
Environment Minister John Thwaites will today ask the
Victorian Environmental Assessment Council to begin its
inquiry into the Murray River’s red gum forests — a process
that green groups hope will produce a new national park.

And of course we all know that eventually that will
happen.
In conclusion I will touch on the fact that this bill
repeals the Forests (Dunstan Agreement) Act 1987. We
do not have any opposition to that, but it is interesting
to note that the people at Carter Holt Harvey, who are
the ones affected by the repeal of the act, were not
consulted. They have told my colleagues Mr Plowman
and Dr Napthine — the members for Benambra and
South-West Coast in another place, the latter of whom
is now the shadow minister for forestry — that Carter
Holt Harvey has said it does not have any problems
with it — no concerns — but that is not the point. Even
in question time today the government was espousing
how good it is at consulting. Mr Lenders went on and
on about how good the government is and how bad we
were. There was no consultation with that company
directly affected by the repeal.

Hon. P. R. HALL (Gippsland) — Given The
Nationals’ consistent and sustained support for the
timber industry over many, many years it will come as
no surprise to members of the chamber that we will be
opposing this legislation in the strongest possible terms.
Indeed consistency has probably been a hallmark of our
party in respect of these issues because we have been
the only party to consistently oppose all legislation in
this chamber that has resulted in a reduction in the level
of timber harvesting in this state. For example, I refer to
the principal act itself, the Sustainable Forests (Timber)
Act, the National Park (Otways and Other
Amendments) Act and the National Parks
(Box-Ironbark and Other Parks) Act. They were all
pieces of legislation on which The Nationals stood
alone in opposition. I might add, our objection to the
government’s Our Forests Our Future policy was
vociferous. We have raised that as a substantial issue in
this Parliament on many occasions. With the comments
I intend to make during my contribution, as I said, we
oppose this legislation in the strongest possible terms.
This bill deals with 11 sawlog licences west of the
Hume Highway in Victoria. It is important to note that
they are the only sawlog licences now left in Victoria
because the government has abolished the licensing
system in all other parts of the state. In particular there
is now no longer a licensing system in the east and
north-east of the state where timber resources are
predominantly harvested. The current arrangement is
that VicForests enters into contractual arrangements
with companies to supply sawlogs. Some of this is now
done by auction; in time most of it will be done by
auction. As predicted by The Nationals when we spoke
on the particular pieces of legislation dealing with the
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creation of VicForests, the auction system is creating
terrible uncertainty within the timber industry — or I
should say what is left of it — and under this
government Victoria’s timber industry is perilously
close to collapsing. Certainly the end is nigh for the
timber industry in the state’s west and north.
This bill involves 11 sawlog licences, 5 of which are in
the Otways. We know from the National Park (Otways
and Other Amendments) Act that came through this
house that all of the 5 remaining licences in the Otways
will be phased out by 2008. My prediction is they will
go earlier, but they have licences until 2008. Two of the
11 licences are in the Midlands forests management
area, and of those the one owned by Dwyer’s has
already gone. The Honourable Graeme Stoney
commented on that licence. Later on in my contribution
I will also make some comments about the
circumstances leading to the surrendering of that
particular licence. The other four are red gum licences
in the state’s north. There is absolutely no doubt
whatsoever in my mind that if this government is still in
office at the conclusion of the investigation by the
Victorian Environment Assessment Council (VEAC)
into the river red gum area, there will be no future for
those four red gum timber licences either.
That would be a great tragedy. I am sure many
members took the opportunity to see the fine furniture
and other items produced from river red gum in a
display in Queen’s Hall last year, about six or seven
months ago. You could get no better timber for making
quality furniture. The exhibition was something to
behold. That is nearly the end of the furniture-making
industry in respect of red gum in this state. If as I, the
Honourable Graeme Stoney and, I am sure, others
predict, the government abolishes those four timber
licences, the only red gum material that will be
available in this state will be from private land, and
there is precious little of that resource in the hands of
private land-holders.
What annoys me most about this is that it is such a
sustainable industry. I, like others, have been up there
and had a look at some of those river red gum forests
along the Murray River in the north of this state and
observed their harvesting practices. They are quite
different, I might add, to the harvesting practices
employed for ash timber and other hardwood timbers in
my electorate of East Gippsland where they use a clear
felling technique to harvest the timber. With the river
red gums it is purely a selective harvesting technique
that is used — that is, single trees are harvested for the
utilisation of the valuable resource that the tree
provides, and it is done in a sustainable way. That is
why we have such a viable and important industry, but
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unfortunately, as I said, if this government is still in
office at the conclusion of the VEAC inquiry, I have no
doubt in my mind that that will be the end of those four
licences.
This bill will simply make it easier for the government
to get rid of those few remaining sawlog licences that
we now have in the state. Instead of VicForests taking
control of those licences, as was proposed under the
sustainable forests legislation, the 11 licences will now
remain under the control of the Department of
Sustainability and Environment. The Nationals see this
as the end of timber harvesting within public forest in
the state’s west and north. As further pressure is
transferred to the east in time to come I am sure we will
see further restrictions to timber harvesting on public
land in the east of this state. But, I might add — I am
sure I will get protestations from government members
in saying this — timber harvesting conducted in a
responsible way is one of the most sound
environmental practices that we can adopt in terms of
management practice for the land. During the course of
my contribution I am going to spell out some of the
environmental benefits of having a well-managed,
sustainable timber industry.
Healthy forests are good for the environment, and you
can only get healthy forests if you manage them. It is a
bit like managing your garden and lawn at home. With
your garden there is an annual pruning job that you
have to do, selectively taking out older plants and
cutting back. It looks pretty awful for a period of time.
It is just about that time of the year now. When gardens
are cut back a lot of them look very bare and barren, but
come spring or a couple of years later, as bushier plants
develop and grow, the product of those sensible
management practices will be observed.
It is the same with forests, except that the product of
good management techniques take a little longer to
come. It is not until 5, 10, 20, 50 or 100 years hence
that you see the product of your efforts using good
management techniques and a sensible forest
management regime. Healthy young forests are
exceptionally good for the environment, particularly in
terms of carbon dioxide absorption.
In terms of managing our forests, one of the tools we
use is fire. Fire is an absolutely excellent management
tool and is essential for a lot of the ecological classes of
timbers in our forests. Not so much for the river red
gum in the Murray — that is probably a different
management technique — but certainly in the forests of
East Gippsland and central Victoria, fire is an excellent
management tool. It is only in recent years that the
government has started to improve its program of fuel

SUSTAINABLE FORESTS (TIMBER) (AMENDMENT) BILL
1444

COUNCIL

reduction burning. Through some sustained pressure
from the public, the opposition and other political
parties, finally it is getting off its backside and doing
something decent in respect of fuel reduction burnings.
But that is only a fraction of what is required. We need
far more extensive fuel reduction programs to manage
our forests properly.
We also see the necessity for good, sensible
management because of the large numbers of
introduced weeds in our forests. The blackberries in my
electorate are absolutely rampant through much of the
park and the forested area. They need to be addressed.
It is also important to observe how the nature of forests
in this state has changed over the years. If you read
some of the history of the early settlement of Victoria
you find it talks about Victoria’s grassy woodlands. We
do not hear much about grassy woodlands now. The
whole nature of our forest ecology has changed so that
it is quite densely populated forest. That is partly
because we try to put out fires now. We do not use fire
as a good management tool that selectively culls plants
and trees that are not as strong as others. We do not end
up with the strong, healthy, grassy woodlands that were
described in the early history of this state.
Silviculture is another important management tool in
the harvesting process. Selectively trees are taken out so
that others get more light and grow bigger and better.
Good use is made of that thinning process, particularly
for products that go into making paper. Ultimately
harvesting itself is an excellent management tool. You
have got to regenerate forests, and one of the best ways
is to cut them down and let them grow again.
I have said on many occasions in the house, and I want
to repeat it, that The Nationals certainly are not and
never have been opposed to reservations of forests in
the form of national parks or other conservation areas.
We are certainly not opposed to that, but we say quite
strongly that you need a balance in respect to
conservation and timber use. In Victoria we have some
of the highest levels of ecological-class reservations of
in the world, and far in excess of the minimum amounts
prescribed by international environmental agencies. But
we still do not currently meet our own timber needs.
We continue to import product from overseas. I do not
know whether the government listens when I talk about
how we have a trade deficit in timber and timber
products.
Today I just want to draw to the attention of
government members the Department of Primary
Industries document entitled The Plantation Incentives
Strategy — Direction Statement. It is a recent
publication put out by the Victorian government. On
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page 12 under the heading ‘Competition and
opportunities’ it says:
Australia’s total export earning for forest products in 2004–05
was $2.1 billion, with imports estimated at $4.1 billion
resulting in a trade deficit of approximately $2.0 billion.

I do not know how many years my former colleagues,
such as the Honourable David Evans, Mr Baxter and I
have been in this place butting our heads against a brick
wall in an effort to impress upon the government the
fact that we have a huge problem in terms of the trade
deficit in timber and timber products in this country and
that we need to do more to meet our own needs. It is
head-in-the-sand stuff to expect that we can lock away
our own timber reserves but import timber reserves
from Third World countries that have less sustainable
timber practices than we do. It is just not possible for us
to continue to do this year after year.
There is a significant problem that the government
admits in its own recent publication. It mentions the
$4.1 billion of imports, $2.6 billion of which is paper
and paper products. That is an Australian Bureau of
Agriculture and Resource Economics — ABARE —
figure from 2005. We need a sustainable, viable timber
industry in this state, yet legislation like this runs
counter to that notion — that is, there will be a
reduction in the resource available for timber
harvesting. It is also likely that there will be a
withdrawal of extra timber licences, and we will
therefore have a greater reliance on imports.
Economically that is unsound; environmentally it is
also unsound.
I also want to refer government members to a report
published by the Department of Sustainability and
Environment, Victoria’s State of the Forest Report, that
came out late in 2005.
Hon. Richard Dalla-Riva — What was it printed
on?
Hon. P. R. HALL — Good point. I am not sure, but
paper products — and it is a fairly extensive report too;
there is lots of it.
I will quote from the executive summary. I will not go
through detailed aspects of the report, but I want to give
the chamber an idea of the quantity of timber resource
we have in this state and a comparison with how much
of that actual resource is harvested in any one year. I
am quoting from page 7:
In 2003 Victoria’s total land area was approximately
22 million hectares. Of this, about 8.3 million hectares or
36 per cent was forested. Approximately 3.4 million hectares
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was classified as state forest and 3.7 million hectares
classified as national parks and other reserves.

I want to point out first of all that that is a fairly
significant area. Of 22 million hectares of the total state
of Victoria, 36 per cent — more than one-third— is
actually forested. We are not counting the trees along
Mont Albert Road or down St Kilda Road; we are
talking about defined forests — state forests or national
parks. Out of 22 million hectares, 3.7 million hectares is
national park; that is about one-sixth of the state of
Victoria. We say that figure is about right; that is about
how much we should have in terms of conservation
reserves in this state. The report goes on to say that of
the 3.4 million hectares of state forest, approximately
1 million hectares are protected in conservation
reserves and will not be harvested. That percentage of
protected forested areas in this state is creeping up all
the time. Of the remaining area approximately
740 000 hectares is available for timber harvesting.
Those figures amount to this: less than 10 per cent of
the forested areas in Victoria will ever be harvested.
More than 90 per cent of those forested areas are
absolutely protected. Under the 80 to 100-year rotation
for hardwood sawlogs that means in any one year
somewhere between 0.1 and 0.2 per cent of Victoria’s
forested areas are harvested. I note that when you walk
through one of those harvested coups they look terrible
straight after harvesting, but it is only a tiny fraction of
the total forested areas in this state and in 5 to 10 or
15 years you would not know the difference when the
new growth is regenerated. We need to put it into the
context of the amount of forested areas in this state —
36 per cent. The amount that is actually available for
potential timber harvesting is less than 10 per cent. The
amount that is actually harvested in any one year is
around one tenth of 1 per cent. It is a very small amount
indeed.
I note on the point about volumes and what we do in
terms of export deficit that an article which appeared in
the business section the Age yesterday, 1 May 2006,
under the heading ‘Illegal wood floods into Australia’
states:
The amount of illegally logged timber products imported into
Australia is the equivalent of the annual sawlog production of
Victoria and Tasmania, a forestry seminar has been told.
…
Australia each year imported more than $400 million worth
of illegally logged timber products.

We are happy to accept imports of illegally logged
timber from overseas countries yet at the same time we
lock away more and more of that resource available for
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timber harvesting in this state. As I said before, we
cannot just turn a blind eye to these problems; we need
to address them.
One of the ways in which people believe we can
address these problems is by the greater use of timber
plantations. We say that as well; from The Nationals’
point of view plantations need to be encouraged. We
also say the amount of public land we have should be
better harvested, but plantations need to be encouraged
as a future source of our timber. In respect of this
matter I had a close read of the government’s document
to which I referred earlier — that is, The Plantation
Incentives Strategy — Direction Statement. Some of the
statistics I will use are drawn directly from that
document.
Victoria has approximately 400 000 hectares of timber
plantations, the vast majority of which are on private
land; 56 per cent are softwood plantations and 44 per
cent are hardwood. Organisations like Australian Paper
need to be encouraged. I welcome the $500 million
expansion it has currently announced and is embarking
on to produce a greater volume of paper pulp in
Australia and reduce our reliance on imported paper
and paper products — a commodity I mentioned before
that has a total value of something like $2.6 billion per
year. How is that going to be achieved? This
government will not give the company access to any
further native forests resource, so it is going to have to
plant hardwood trees, predominantly blue gums. I know
Australian Paper is looking to plant 20 000 hectares of
new timber plantations over the next 10 years or so.
I am sure Mr Vogels will talk about some of the
plantation issues in the Western District. Indeed only
recently I went to Colac Otway shire and spoke to the
council about some of the plantation issues associated
with its municipality and others in the Western District.
The expansion of plantations is causing a lot of
community concern; we need to address that.
Essentially the concern is generated because of changed
land use. Farms, which were previously used for dairy,
grazing or cropping, are being purchased by investment
companies for the purpose of timber plantations.
The changed land use certainly has economic, social
and environmental impacts. Those impacts can
sometimes be positive but they also can be negative; we
need to look at a balance between them. Some of those
impacts include an increase in land values; in some
cases that is a positive. If you are a retiring cocky and
you want to sell your farm, you are looking for the best
price you can possibly get for it. But if you are the dairy
farmer next door looking to expand your operations,
then high land prices have a significant impact on your
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ability to increase the size of your farm and its
production.
Plantations lead to a loss of population. When you see a
farming family moving out of an area, more often than
not if a plantation takes its place, there is not an
ongoing residence associated with the management of
that plantation. Consequently there is concern that the
increase in plantations leads to a loss of population. It
also leads to a loss of employment opportunities. Dairy
farming, for example, is far more labour intensive than
farming trees. There is reduced wealth generation in the
local area. Instead of a dairy farmer, for example,
producing a product which is sold to the local dairy
cooperative and the money reinvested back in the local
community, what we often see is that plantations are
owned by people other than local residents and
consequently the profits arising from those plantations
are not spent in the local area.
We are also aware that timber plantations pose
significant environmental challenges as well. If an area
has extensive monocultures, it can have an impact. I
refer particularly to softwood plantations in parts of
East Gippsland. There are concerns that pine trees are
springing up in native forests because of the spread of
the seed of those trees. Monocultures can in themselves
be an environmental problem. We see the plantations
potentially have an impact on water catchment areas.
There can be an associated increase in fire risk in
previously cleared land becoming forested land and
close to where people are living. In terms of
environmental impacts plantations lead to an increase in
carbon dioxide absorption. That is a positive
environmental impact of a plantation.
There are many communities in the Western District
and increasingly in my electorate in eastern parts of
South Gippsland where there is a cumulative effect of
social change which is quite significant. That needs to
be considered when the plantation industry is
expanding. By that I mean with less population,
employment opportunity and money to go around there
is going to be a cumulative social impact in terms of
people not having a close neighbour anymore or of a
reduced number of children attending the local school.
A population loss may flow on and put pressure on
existing local businesses. There is a cumulative effect
of that social change. The plantation incentives strategy
direction statement put out by the government does not
really address those issues. It is deficient in that respect.
In terms of this particular problem, on 19 April this
year — just since the last sitting week of Parliament —
I went to a presentation put on by Department of
Primary Industries and Gippsland Private Forestry in
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Leongatha. I heard presentations from Gippsland
Private Forestry and also from Dr Jacki Schirmer, who
was working for the Bureau of Rural Sciences, which
funded a project that looked at the socioeconomic
impacts of plantation forestry. It was a very good
presentation which looked at a couple of case studies,
one in Western Australia and one in New South Wales.
We could learn something from those instances about
the socioeconomic impact of those land-use changes. I
do not know if they would necessarily apply to the
different regions in Victoria, but it was a useful starting
point. It is something that even the presenter admitted
needs far more work in looking at the whole approach
to increasing plantations and going some way towards
meeting our timber needs in this country.
What needs to be done? I am going to put forward a
couple of suggestions as to what can be done to assist in
the increase in plantations. One of the things that is a
particular impediment to the expansion of plantations in
this country is the government’s current native
vegetation clearing regulations. Investment companies
looking to plant timber plantations must, as a starting
point, purchase cleared land because they do not
otherwise get a permit to clear land to put down
plantations. The current native vegetation regulations
do not permit any clearing of land for the purpose of
establishing a plantation, yet I could point to many
paddocks in my electorate in Gippsland that might be
partially forested or have plants of a lesser ecological
standard than a good forest that has grown on land that
has rightfully been cleared and replanted to bring about
a better environmental outcome.
I say that a good healthy forest of 1000 hectares is far
better than a lowly paddock, almost degraded with
vegetation, only a portion of which might be forested.
We are seeing this as one of the inhibiting factors
affecting plantation growth. One of the pressures is
having to use good quality agricultural land for the
purposes of plantations because this government is
obstinate about its native vegetation regulations and
will not allow any clearing at all, even if it is for the
very worthwhile purpose of establishing a timber
plantation.
The other thing that needs to be said about this is that
we need to look at the cumulative impact of timber
plantations. Predominantly, if you are looking at a
block under 40 hectares, you do not need a planning
permit to establish a timber plantation. I am not
suggesting that should change, but what I am
suggesting is that there should be an opportunity for
local government or planning departments to look at the
cumulative impact of a large number of small
allotments that have perhaps been used for the purposes
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of creating timber plantation. I think the whole planning
area relating to timber plantations also needs to be
looked at.

management as opposed to VicForests, we are concerned that
there has been no government commitment to the future of
these licences once they have expired, leaving the industry,
communities, jobs and economic value at risk.

Having made those general comments, I want to go
back to the bill specifically. As I said, the bill looks at
the control of 11 timber licences. With the one we
spoke about before, Dwyer’s, gone, there are now only
10. I want to make a couple of quick comments about
Dwyer’s. The Honourable Graeme Stoney has covered
that pretty well in his comments, but I note, for
example, a press release of Wednesday, 8 March, by
the Victorian Association of Forest Industries. It
commented on both the exit of Dwyer’s Sawmill from
the Wombat forest and the community forest
management strategy — which the Honourable Graeme
Stoney also spoke about. It says in the press release:

Consequently, we seek your government’s commitment to the
renewal of licences in order to guarantee the sustainable
timber resource for native forest industries in western Victoria
as a matter of urgency and would welcome the inclusion of
such a commitment in amendment 3 to the bill.

On Monday, 6 March, environment minister John Thwaites
announced that the state government had bought out the last
remaining sawlog licence in Wombat forest. Jim Dwyer and
his family accepted the government’s exit package.

What that means — and it says it in the press release —
is the loss of yet another viable family business and
10 rural jobs. Why was the sawmill forced to close? It
was forced to close because it had a contract to have
something in the order of 4900 cubic metres of timber
per year allocated to it, but under the community forest
management strategy it simply was not delivered. That
experiment in the management of that forest failed
miserably and has led to the death of another good rural
industry employing 10 people. It is another sad nail in
the coffin for the timber industry in the once great and
famous Wombat forest in central Victoria.
The Victorian Association of Forest Industries also
wrote to various government ministers about the bill on
22 March of this year. I have a copy of the letter that
was written by Patricia Caswell, the chief executive
officer of the Victorian Association of Forest Industries
(VAFI). This letter is addressed to the Honourable John
Thwaites, MP, and I note there are copies to the
Premier, the Treasurer and the Minister for Agriculture.
The letter makes some very came salient points in
respect of the specific legislation we have before us
today, and I quote:
VAFI is concerned that these decisions leave the industry
increasingly vulnerable to further reductions in resource and
activity. In light of this, VAFI is seeking assurances for
resource security for the future of the industry, especially in
terms of the following issues …

The letter goes on to talk about a number of issues. It
further says:
Whilst VAFI and our western Victorian members understand
some of the advantages and the continuity of DSE

We also seek your commitment to the maintenance of the
current volume of resource available for supply to the
industry in the western region beyond the expiration of
current licences.

In respect to the Wombat State Forest — and I have
had similar representations on this matter from the
Daylesford and District Historical Society — the
association’s letter condemns the community forest
management experiment as an absolute failure and
says:
We seek your assurance that such flawed policies and
procedures established as the basis for forest industries will
not be used again.

With respect to the Otways it says:
We assume the government will comply with its declared
policies and commitments to continuing operations in the
Otways until the expiration of licences in 2008 and seek your
assurance that this is the case.

With respect to the red gum licences it says:
The VEAC investigation has given rise to ongoing concerns
about the future of the red gum industry in Victoria.
VAFI is seeking your assurance that the industry has a
long-term future.

Hear, hear! This letter about this bill was written on
22 March of this year. I rang Tricia Caswell today to
see if she had had a reply. The answer — no. Of course
not. Genuine concerns raised by the peak body
representing the timber industry in Victoria, the
Victorian Association of Forest Industries, and the
government has not even had the courtesy to reply
before the bill is to be debated and passed on the
government numbers through this chamber today, and I
think that is appalling.
I want to round off my comments there. They are the
issues I want to raise in respect to this bill. I still think
the government has got it in for the timber industry. I
made the comment when I started my speech that I
think the timber industry in Victoria is perilously close
to collapsing, and if this government continues to stay
in office beyond the next election, then certainly the
timber industry in the west and north of the state is
gone and the pressure in the east will be immense. I see
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a future of great uncertainty continuing in this industry.
Ultimately I believe it will collapse so long as Labor
remains in office. This bill is shameful in that it gives
no guarantees for the ongoing use of timber resources
in the west or the north of the state, and for those
reasons The Nationals strongly oppose it.
Ms CARBINES (Geelong) — As a member of the
Bracks government and as Parliamentary Secretary for
Environment, I am proud indeed of our record across
the state in forest management. I have been very
pleased on many occasions in this chamber to speak
about the Bracks government’s policy initiatives in
relation to forest management and indeed to be lead
speaker on many of our bills in this chamber.
In 2002 we released our visionary Our Forests Our
Future policy, which sought to place forestry in
Victoria on a sustainable footing. We had undertaken a
very serious analysis of the timber industry across the
state and the sustainable availability of timber
resources. What we found was a complete mismatch in
relation to the operation of the timber industry and the
availability of resource.
We found that the management of our forest resources
and the allocation of areas for logging was
unsustainable, and that indeed if we continued with the
practice that had been undertaken by the former
Kennett government, we would have — —
Hon. E. G. Stoney — President, I draw your
attention to the state of the house.
Quorum formed.
Ms CARBINES — Before I was interrupted, I was
speaking about our visionary policy Our Forests, Our
Future and saying that our government has worked very
hard to make sure that forestry in our state has been
placed on a sustainable footing, and that the practices
that took place before were clearly not sustainable. If
they had been allowed to continue, the forestry industry
in this state would in time have been non-existent.
We acted to reduce logging across the state by 30 per
cent. We see this very much as a win-win situation. It is
clearly a win for the environment, but also a win for the
timber industry, because it has given the timber
industry a secure future. We matched that commitment
with $80 million worth of funding — a funding
package which was released by the former Minister for
Environment.
Members will have heard me speak many times in
relation to our election commitment regarding the
Otways: it was our commitment to create the Great
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Otway National Park and end logging in the Otways by
2008. We felt very strongly that this was reflective of
community views across the south-west. It was
advocated by local government, tourism bodies,
environment groups, water authorities and, most
importantly, by the community in the south-west. We
took this policy to the 2002 election and Victorians
resoundingly endorsed the Bracks government at that
time. We have certainly fulfilled our commitment in
creating the Great Otway National Park. We are
determined to end logging by 2008 upon the expiry of
the licences which are still in the Otways.
We immediately reduced logging in the first year by
25 per cent by buying back the Calco Timbers licence.
In this term we have passed legislation in relation to the
creation of the Great Otway National Park. I was
certainly very proud to contribute to that debate, as it is
an issue that I have taken a very keen interest in over
the last 10 years. I was very proud to be able to speak in
support of the government’s legislation.
In 2004 we passed legislation in this place to create
VicForests. I clearly remember the debate that took
place — the opposition parties were firmly opposed to
the creation of VicForests, and basically ran a scare
campaign about how it spelt the end of the timber
industry as we knew it. They certainly made out that the
timber industry had no future in this state. Nothing
could have been further from the truth, because, as I
have said before, we have put the timber industry on a
sustainable footing and therefore guaranteed its future.
That is something that neither the Liberal Party nor The
Nationals still understand. When I listen to their
contributions in this place, they still do not get it. It does
not surprise me that they do not understand the need to
place the timber industry on a sustainable footing.
The bill that we passed in 2004 in relation to the setting
up of VicForests partly provided for the transfer of the
management of sawlog and pulpwood licences in
western Victoria from the Secretary to the Department
of Sustainability and Environment (DSE) to VicForests
by 1 July this year. The amendment in the bill which is
before us today repeals that provision and provides for
the 11 licences to remain with the Secretary to the
Department of Sustainability and Environment until
they expire. There are five licences in the Otways; four
in the river red gum part of the state, in the north, and
until recently there were two in the Wombat State
Forest.
Why are we doing this? Why are we amending the
legislation that we passed two years ago? It is because
we believe we need to give certainty to the licensees
that are currently in place — there are 11 licences
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which we have talked about. We need to allow time for
the government to consider and respond to two major
policy initiatives of the Bracks government — indeed,
commitments we made to the Victorian people. Those
commitments were to undertake an investigation which
we gave to the Victorian Environmental Assessment
Council into the riverine red gum forests along the
Murray Valley. We have also recently bought out the
last licence in the Wombat State Forest. We are giving
the community forest management model an
opportunity to determine the future of the management
of the Wombat State Forest, so it is important that the
government has flexibility in relation to the outcomes
of these two important visionary initiatives. We feel,
therefore, that the licences should properly stay within
the realm of the Department of Sustainability and
Environment until the outcomes of those investigations
are known and clarified.
Importantly, this bill has the support of the licensees.
They were consulted on the management of their
licences and consider it sensible that their licences
remain under the management of the Department of
Sustainability and Environment and are happy for them
not to be transferred to VicForests. So the government
is acting in the interests and with the support of the
licensees. This is a fairly straightforward bill that
provides security for the licensees until the expiration
of their licences, which will be over the next four years.
The bill has the support also of VicForests and the
Department of Primary Industries.
Often when I stand to debate these matters, members of
the opposition yell out, ‘Have you been there?’, ‘What
would you know about it?’ and all that sort of thing. I
have to say that during my term as Parliamentary
Secretary for Environment I have visited all these
places.
Hon. J. A. Vogels interjected.
Ms CARBINES — I live in Geelong, Mr Vogels.
The Otways are at my back door and I have visited
them many, many times. I am probably closer to them
than you are. I have certainly enjoyed many pleasurable
hours in the Otways and am very proud of the
government’s creation of the Great Otway National
Park. I was very proud to join the Premier and the
Minister for Environment in December at the launch of
the Great Otway National Park. It was certainly an
historic day. We were joined by many members of the
wider south-west community in support of the creation
of that park.
There are still issues about the Otways. Some people
want to see the remaining licence expire sooner than
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2008. In the last week I met with a group of people who
are advocating that the Murnane licence should expire
prior to 2008. In fact they handed me a petition with
more than 400 signatures about ending logging in the
Aire River area. Some people want to see logging in the
Otways end earlier; others, like the current licensee,
Mr Murnane, would be hoping that the government is
not re-elected at the end of this year so that he may
continue his operations. The people of Victoria will
judge that later this year.
I was very pleased to take a group of my fellow
government MPs to the Wombat State Forest and meet
with some of the people involved with the community
forest management. I was really impressed with their
commitment to the process. People who had been
virtually opponents in the past were working together to
try to devise a strategy for the future management of the
Wombat State Forest.
I have been proud to visit the river red gum territory
with the Mallee Catchment Management Authority.
Last year I was there when the minister released some
flows of water which the Murray irrigators had donated
to give the river red gums a drink. In the absence of
overflows from the Murray the river red gums were in a
pretty sad and sorry state. I commend the irrigators on
involving themselves in that program, by which they
donated some of their excess water to mimic the flows
that follow the Murray flooding and so allowed the
river red gums to have a really good drink. I enjoyed
my time up there very much.
As Mr Hall said, there are issues about plantations. I
visited communities that are concerned about the
expanse of blue gum plantations in the south-west. I
spent an afternoon with the Lake Bolac community
whose members are concerned about the impact of blue
gum plantations on the Fiery Creek catchment and
particularly the reduction of water for Lake Bolac. I met
with people who are keen to see the Cobboboonee State
Forest created a national park. I am aware that there are
remaining issues about forest management in the
south-west.
The bill is all about looking after the security of the
licences that remain in the south-west. As I said, the
government is keeping the management of those
licences with the Department of Sustainability and
Environment and not transferring them to VicForests.
That makes sense. It gives security of management to
the licensees, so that they know that for the remaining
years of their licences they will continue as they have in
the past. The bill gives the government the flexibility to
respond to the outcome of some of its policy initiatives,
most notably the Victorian Environment Assessment
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Council investigation into the future management of the
river red gum territory and the community forest
management in the Wombat State Forest.
As I said, importantly, the bill has the support of the
licensees. The government has consulted them and they
are very happy for their licences to remain under the
management of the Department of Sustainability and
Environment. I commend the bill to the house.
Hon. J. A. VOGELS (Western) — I rise to make
some comments on the Sustainable Forests (Timber)
(Amendment) Bill. It is interesting to hear the previous
speaker saying by implication that she does not believe
that VicForests can be trusted with the management of
the licences and so their management will stay in the
hands of the Department of Sustainability and
Environment. It is also interesting to listen to the
Minister for Environment — I am sure it is an issue all
members will be talking about in the run-up to the next
election — saying, ‘I visit the Otways, therefore I know
all about the Otways’, and, ‘I’ve visited Lake Bolac
once in my life, so I know all about Lake Bolac and
Fiery Creek’. Hopefully the people who will represent
Western Victoria Region after the next election will
come from western Victoria. It is interesting to note that
the no. 1 and no. 2 candidates on the Labor Party ticket
come from Preston and Brunswick. They are supposed
to be able to represent the people of Lake Bolac,
Casterton et cetera, but they would not have a clue, and
hopefully that message will get through before the next
election.
The main purpose of the amendment to the act is to
provide that transfer of certain licences to management
by VicForests does not occur. Why does the
government not trust VicForests with the management
of those licences? Two years ago members were
debating the Sustainable Forests (Timber) Bill and we
were told that, if they had not been transferred before,
by July 2006 all forestry licences would be transferred
from the Department of Sustainability and Environment
to the newly created VicForests. What has changed?
The opposition opposed the bill in 2004, clearly stating
that we did not consider that a good move. Now two
years later the government has worked out it is not a
good move and will not transfer the licences.
As other members have said, there are 11 licences: 5 in
the Otways, which will expire in 2008 and will not be
renewed; 4 in the red gum forests, which are now
subject to a Victorian Environment Assessment
Council investigation; and 2 in the Wombat State
Forest. As members are aware, the 5 licences in the
Otways will not be transferred because of the creation
of a national park. The government considered the
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previous regional forest agreements to be not
sustainable, and they were torn up. I believe that the
regional forest agreements, especially in the Otways,
were perfectly sustainable. However, wishing to get
preferences from the Greens at the election in 2000, the
government made it an election issue and said it would
create the Great Otway National Park. It had nothing to
do with good science or the environment; it was just
straight out political expediency.
I believe it is hypocritical for Victorians, who use
thousands of cubic metres of timber each year, to say,
‘We want to use timber, but we don’t want to use our
own timber; we are going to import it’. As the
Honourable Peter Hall said, we import about $4 billion
worth of wood products and timber, mainly from Asia.
We all know that the environmental practices up
there — or down there, whatever people like to say —
in the countries where this timber is harvested would be
insignificant or infinitesimal compared to what we do
in Victoria.
I regularly use Austar to look at programs on the
Discovery Channel’s science channel, and I have learnt
of the destruction that occurs when the forests in Asia
and the Amazon Valley or wherever are cleared. It is
absolutely enormous. Fires burn for six months of the
year, trees are logged illegally and when the rains come
the landscape is completely destroyed. The topsoil is
washed down the rivers and some of the affected
country will probably never recover. Yet here, where
we could sustainably manage our forests if we decided
to and really wanted to, we say, ‘No, let’s bury our
heads in the sand. What we don’t see, we don’t want to
know about. Don’t tell us about that’. We basically
want to lock up our own forests and timber industry and
import timber. I think that is absolutely indefensible.
We now see timber companies planning both hardwood
and softwood plantations for future timber use, which is
leading to another set of problems that have been
mentioned. Prime agricultural land is being planted out
to tens of thousands of hectares of timber, leading to
socioeconomic change for many rural communities. In
the area I come from lots of blue gums are going in.
Because we are having dry seasons there is a huge
concern, especially in areas around Lake Bolac and
north of the Hamilton Highway where these plantations
are going in. We are having dry winters, and when we
do get some good rainfalls there is no run-off, as it gets
soaked up completely by the blue gum plantations.
Over the last seven or eight years basically not a trickle
of water has run into Lake Bolac from Fiery Creek,
which Ms Carbines mentioned, and the lake is going
dry.
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It is interesting when I am driving to Melbourne from
Warrnambool and I through to Foxhow on the road
between Lake Gnarput and Lake Corangamite, which I
can remember being called the creeping lake in the
1960s. Water flows between the two lakes through a
culvert or channel under the road. Lake Gnarput is
completely dry — there is no water in it at all. When
you drive on the road near Lake Corangamite, which is
supposed to be the biggest lake in Victoria, you cannot
see water anymore, just a dry lake bed. It is starting to
look like — what is that lake in South Australia?
Hon. E. G. Stoney — Lake Eyre.
Hon. J. A. VOGELS — Lake Eyre. We are getting
less and less run-off. The blue gum plantations also
have a socioeconomic effect on the local communities.
Where previously a farmer milked cows and lived with
his wife and kids, who went to school, there is now an
empty house with an area of blue gums surrounding it.
In the future when the trees are harvested et cetera that
will create problems with road damage. All those things
need to be taken into consideration.
It is interesting to hear what is said by the perennial
Greens candidate down in south-west Victoria, Gillian
Blair. She is dead against logging the Otways and has
stood for I do not know how many elections now,
saying that there should be no logging — absolutely
nil — in the Otways. She is now out there saying that
there should be no blue gum and hardwood plantations.
She does not want them either. I do not know where the
timber we use each and every day is supposed to come
from. Perhaps she is going to wave a magic wand.
Obviously it will come from overseas — and we can
bury our heads in the sand, as I said before, and not see
it.
The proposal to not transfer red gum licences to
VicForests up along the Murray has also been
mentioned. The Victorian Environmental Assessment
Council (VEAC) is conducting an inquiry at the
moment, and I think the proposal pre-empts that
inquiry. The government is basically saying that the
inquiry is a farce. At the end of the day VEAC will say
there is to be no more timber harvesting in the red gum
areas along the Murray Valley. I believe its report is
due to be completed by 1 February 2008. The same can
be said for the Wombat State Forest.
I believe it is irresponsible for Victoria not to have a
manageable and sustainable forest industry for timber
harvesting. We heard Mr Hall quote the figures.
Victoria has 8.4 million hectares of native forests. As he
said, only 10 per cent, or 800 000 hectares, is available
for harvesting, which means that 90 per cent has
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already been locked up and will never be touched. If
good management practice for timber harvesting is, let
us say, that an area is harvested once every 100 years,
then under that principle we could be harvesting
8000 hectares a year. But we are harvesting only
0.010 per cent of that, so it is ludicrous to say that we
are in danger of overharvesting our forests.
Being a farmer I recently planted at home a plantation
of about 5 acres, or 2 hectares, of native species trees. I
direct-seeded them. I would say those trees have been
in for five years, and in many cases they would already
be 15 to 20 feet high and growing quickly. If cutting
down a tree meant there would be one less tree forever
in Victoria, I would be the first to say, ‘Let’s stop
cutting; no more trees’. But we all know that trees
regrow.
Victorian wood production and processing generates
direct employment for 19 500 people and accounts for a
net value of production of $3 billion per annum. There
are direct payments to the government of about
$800 million in taxes. The industry as a whole delivers
employment for 39 200 people and an output of over
$6 billion, including indirect benefits. This is a very
significant industry, particularly in rural and regional
Victoria. As has been said, Australia imports wood and
forest products to the value of over $4 billion a year.
We should hang our heads in shame, as there is no
reason for those imports.
In conclusion, the Liberal Party opposes the bill and
supports an environmentally sustainable timber
industry in Victoria, but no-one in the industry believes
that the Bracks government does. Before each election
all previous commitments are torn up to ensure it is nice
and cosy with the greenies in suburbia. The Liberal
Party opposes this bill.
Sitting suspended 6.31 p.m. until 8.04 p.m.
Hon. RICHARD DALLA-RIVA (East Yarra) — I
am pleased to make my contribution on the Sustainable
Forests (Timber) (Amendment) Bill. In doing so I
declare my interest in a number of plots of pine
plantation in Tasmania; I have been very proud to hold
them over the past five years.
Having said that, it is important to record that the
Liberal opposition is opposing this bill. I listened to the
contributions made by members on this side of the
house including the Honourable Graeme Stoney who
made a detailed and impassioned plea for the retention
of some of the licences that are about to be ripped from
the industry. We also heard from the Honourable Peter
Hall, who raised a number of specific issues around the
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percentage of forests in Victoria. I draw member’s
attention to the interesting fact that, as Mr hall
mentioned, only 0.1 per cent to 0.2 per cent of forested
areas is harvested in any one year, yet the Labor Party
would like to paint a picture of the Liberal Party being
pro-loggers and being prepared to strip out forests left,
right and centre.
In recent years this government has been quite
fraudulent in the way it represents country Victoria.
Members would recall the photographs taken in the
high country which misrepresented the high country to
the broader community and to people in Melbourne in
particular as a boggy, mushy pond which reflected the
damage cattle were doing there. As it turned out it was
a photo that misrepresented — —
Hon. W. R. Baxter — It was caught out.
Hon. RICHARD DALLA-RIVA — It was caught
out and it was surprising that it was not taken to court,
but that is for another day. The reality is that this
government is more intent on spin, rhetoric and glossy
brochures than it is about having something of
substance, and this bill is a part of that.
The bill amends the Sustainable Forests (Timber) Act
which was enacted in 2004, and covers 11 licences. For
the record 5 licences are for the Otways which is now
the Great Otway National Park, 2 licences are for the
Wombat State Forest and another 4 licences are still
subject to investigation by the Victorian Environmental
Assessment Council. It is in relation to those four
licences in particular that the government has been
caught out because, as we know, VEAC is still
investigating the validity of the licences and whether
the application of same should be considered for further
harvesting.
If we look at this government’s record on how it deals
with forestry, it would like to lock away every bit of
available forest and every available bit of natural land
and say that not even human beings can go there. The
reality is that to maintain some of the forests you need
some harvesting. The fact remains that if we do not
undertake some level of harvesting, then when a
bushfire comes through it destroys the area because
there has been no allowance for the removal of
undergrowth that has built up, not just over tens of
years but under this government over 20, 30, 40 or
50 years.
At the beginning of every sitting of the Parliament we
acknowledge the traditional owners of the land. Even
they accepted that part of their land clearing strategy
needed to allow for fire. That was part of their land
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management, to allow for easy access and to ensure
there were places which could be used for hunting and
also as a part of their culture.
We seem to have the view that because it is a forest it
needs to be locked away and these woods will never
need to be used again. The fact is that there is a demand
for hardwood. For the record, having been on a political
exchange program in Vietnam, I can say that one of the
most stark things I observed was the massive growth in
factories, in particular the huge number of factories
producing furniture.
There was one factory that produced something like
80 containers of furniture a day — that is a lot of wood.
Where do they get the wood from? They do not get it
from some plantation like those we have in Australia,
they go out and rape the land and the surrounding areas
of Asia so that we in Melbourne and Victoria can enjoy
the comforts of some wood-based furniture. It is
ludicrous that this bill stops any capacity for logging in
areas where such timbers are necessary and used for
furniture, housing or whatever, yet there is one factory
in one country that can produce something like
80 containers of furniture a day. Is that about saving the
environment?
This government is taking a narrow focus and has one
prospect in mind: ensuring that it maintains its green
vote. I will put that in some context. After the next
election there will without question be Greens in this
chamber. What the government is trying to do is
introduce amendments so that it can paint itself this
green colour so that it can be seen as part of the Greens
and therefore deserving of the Greens preferences. I say
to any Greens candidate or anyone who is proposing to
come into this place that they need to take a broader
and more global approach to the way we deal with
wood and the use of wood in our community.
We cannot put our heads in the sand, as it were, and
expect that other countries can strip out their native
forests yet believe it cannot happen in Victoria. We
have heard debate from Mr Hall and Mr Stoney which
made it clear that on the evidence only a small amount
of forest is used. I will not go through the figures they
presented, but of forested areas only 0.1 or 0.2 per cent
is ever harvested. They are not stripped out completely,
and that they are is the other misapprehension the
government wants to perpetuate. It is a regimented
approach. The harvesters understand that they cannot
completely destroy the area because they need to ensure
that there is regrowth for later on. The four licences are
essentially for the red gum forests, which is a
commodity-type timber that is used in some of the
more expensive furniture. When that is locked away the
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red gum will be stripped from elsewhere, whether the
Labor government likes it or not.

timber industry can be confident will be honoured and
delivered. That is a great shame and a disgrace.

The bill is flawed because it is designed to prevent the
transfer of the 11 timber harvesting licences to
VicForests from the Department of Sustainability and
Environment. The Liberal Party sees this as a backward
step, given that Parliament passed the Sustainable
Forests (Timber) Act in 2004. I do not think the
government knows what it is on about. How it regards
the environment is evident when you realise that the
only speaker for the Labor government on that bill was
Ms Carbines, the Parliamentary Secretary for
Environment, and her reward for standing up for the
environment was to be placed in an unwinnable third
spot position. That is the reality of where this
government stands. It will put people into various seats
not on any notion other than their mateship within the
union movement. The opposition will oppose the bill.

It seems to me that we have in the timber industry a
graphic example of public policy failure. In our
democracy in general public policy making is largely
successful. There is a lot of argy-bargy and arguments
and toing-and-froing and people putting their view, but
at the end of the day the community usually ends up
with a public policy which is widely accepted — if not
always entirely agreed with — to be in the best interests
of the community in the longer term.

Hon. W. R. BAXTER (North Eastern) — I want to
join Mr Dalla-Riva, his colleagues and my leader,
Mr Hall, in opposing this legislation, because the Labor
government has a sorry record indeed of dealing with
the timber industry in Victoria. It has turned timber into
a political football and used it unmercifully for political
advantage and gain. It has shown time and again that it
cannot be trusted when it comes to issues in the timber
industry.
We all remember the famous regional forest
agreements that were negotiated at great length and in
great detail and were signed off by the Premier of this
state and the Prime Minister of the nation. The timber
industry, the sawmillers and country communities that
relied on the employment and income that is generated
by sawmills, and the contractors and loggers they
employed thought at long last that perhaps they did
have some certainty in the industry, that they did know
where they were going, that they did have some
security of supply and that they could plan
accordingly — and more importantly they could invest
accordingly with some certainty that they would get a
return on that investment.
Of course we soon saw how shallow and worthless
those regional forest agreements were, because the
Premier of this state simply tore them up, in particular
the one pertaining to the Otways. It is a disgrace that
the head of a government who so solemnly enters into a
contractual arrangement such as that could be prepared
then to simply disregard it because in his view the
political dictates of the day required him to make a very
shallow political decision. There is nothing this
government can say to the timber industry now that the

It seems to me that in terms of forest industries and how
we maintain and husband the forest reserves of this
state we have had a dismal failure in public policy
making because people have not come, and Labor
governments in particular have not come, to the
negotiating table in good faith. They have been able to
come along and make statements that on the surface
have appeared to have some merit but, when it has
suited them, walk away from those statements.
The government has allowed a lot of misinformation to
be circulated in the community, such as photographs in
newspapers of recently logged coups. As Mr Hall and
others have acknowledged, to the uninitiated and
ill informed a photograph in a metropolitan newspaper
of a freshly logged coup appears to show graphically
that some raping and pillaging is going on. As we all
know, nothing could be further from the truth. The
recovery rate of Australian forest species through
regeneration is extraordinary.
I say to people, ‘If you want an example of that, go up
to the Red Robin mine in West Kiewa’. That area
which was extensively harvested — logged — some
20 years ago. Now it is a beautiful pristine forest with
absolutely no indication — no sign whatsoever — that
resource was taken out of there, yet the resource that
was taken out of the West Kiewa certainly underpinned
the economy of Mount Beauty in particular and the
north-east generally. It provided scantling and other
timber for thousands of homes in the state of Victoria,
to say nothing of the high-value furniture that was also
produced from that logging. Yet the government is
saying, ‘We are going to stop all that wealth production
in the state of Victoria; we are going to undermine the
employment that it generates’. It is saying it will
decimate country towns in our forest areas, as it has
certainly done in north-eastern Victoria, in the Mitta
Valley, in the Kiewa Valley, in Gippsland and in the
box-ironbark forest areas of central Victoria.
This has all been done in the face, as Mr Hall so
graphically illustrated to the chamber earlier tonight, of
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an extraordinary deficit in our balance of trade in terms
of timber exports and imports. We never see this
addressed by members of the government. It has been
raised by members of the opposition in this house for as
long as I can remember, including by the Honourable
David Evans, a former member for North-Eastern
Province, who was something of a specialist in this area
and who constantly drew attention to the fact that we
were importing huge quantities of timber, much of it
from South-East Asian countries whose environmental
controls are much more lax than ours are, but that is
never addressed by members of the government.

are still red gum blocks in Bourke Street under the tar
and bitumen in front of this building.

Tonight Ms Carbines, in responding on behalf of the
government, completely ignored that issue. She did not
respond to Mr Hall at all. She had no answer to it,
apparently. The government obviously believes we are
going to take our timber out of thin air in the future, or
that we are prepared to continue to import it from
countries that could not care less what they are doing to
the environment. It is time this government addressed
the situation that it is causing in other countries because
of its absolute refusal to manage forests in this state, to
harvest them in a sustainable and well-managed fashion
and enable this renewable resource to be there for the
benefit of all the community.

I have lived alongside the Barmah forest for the entirety
of my life and I say to you that it is in the best condition
that I have ever known it. I was out there on Sunday, as
was Ms Lovell, and I had a good look at it not only on
Sunday but about a month ago when I went in Gowers
Gate. I went right through Thistle Bed and up past the
Cherry Tree Yards and right to the Gulf. I can say again
quite confidently that the Barmah forest is in the best
condition I have ever known it to be in.

It fascinates me. We have all this emphasis — and
rightly so — on recycling, cutting down on waste and
so on, and yet here we have an industry that is
self-perpetuating, renewable, if properly managed, and
able to provide great wealth to the community at large,
and yet for some reason — obviously a search for green
votes from people in some of the suburbs who are not
as well informed as they might be — they are prepared
to destroy an industry which has a very good record
indeed.
I find it absolutely depressing that I am part of a
community that is not prepared to take decisions based
on the facts; that is prepared to take decisions based on
emotion and misinformation and perceptions that are
often gained through watching coverage on television
or in the newspapers that is slanted, out of context or
simply untrue. That is why I say I think we have had a
failure in public policy making in this state when it
comes to our forest industries.
I want particularly to talk about the red gum forests in
northern Victoria, much of which are in the province
that I have the honour to represent. The red gum forests
of Barmah and Millewa and right along the rivers —
the Murray, the Goulburn, the Ovens and the other
tributaries — really and truly built the wealth of this
state, and in many respects they built Melbourne. There

Some 10 million railway sleepers in this state are red
gum. We have been harvesting timber out of the
Barmah State Forest now for 140 years. Now if we
have been taking timber out for 140 years, and if taking
a tree is as damaging as members of the government
would have us believe from their speeches before
dinner tonight, how is it that the Barmah forest has
never been in better condition in my lifetime than it is
now?

Yet the government says that we are going to stop
logging in the Barmah forest, that we are going to cast
aside that tremendous resource; we are going to
disregard the wealth that that timber resource has
brought to this state. And we are going to deny the
communities of Picola, Barmah, Echuca, Nathalia,
Koondrook and Barham their lifeblood, because that is
what this is all about.
That is why this bill is before the house tonight —
because this government wants to send a message to
Victorian Environmental Assessment Council (VEAC),
which is currently undertaking an inquiry into the future
of the red gum forests along the Murray River, that this
government believes timber harvesting should cease,
and that that ought to be the recommendation of
VEAC.
I say to the President and to the house: I think that is
shameful. This government holds VEAC up as some
sort of independent body, and I hope it is. We know, of
course, that the government disregards VEAC when it
suits it, as we saw in the Otways before the last
election, when it completely subsumed what VEAC
might have been doing and brought in a policy decision
to turn the Otways into a national park.
I suspect that that is exactly what the government is
setting the scene for on this occasion; that before
25 November 2006 we will see this government come
out with a policy decision that, if re-elected, it will
declare Barmah forest a national park. What a sham;
what a disgrace! Why has the government got VEAC
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running around up there now? Why is it putting all the
people — timber millers, graziers, beekeepers,
recreational people and so on — to all the bother of
putting submissions in to VEAC if it is not genuine
about it?
The fact that we have this legislation in here tonight is
proof positive that the government is not serious about
it; that in fact it is setting the scene to turn the Barmah
forest into a national park and to prohibit logging in the
red gum forests along the Murray River. I think that is
terrible and a disgrace, and the government stands
condemned.
Finally, having been with the muster people and the
graziers on Sunday — not only the graziers but the
hundreds if not thousands of people who were camped
there: young people, families with their horses, most of
them probably from Melbourne — it was clear to me
that they were enjoying that tremendous Australian
heritage that is the Barmah forest, and this government
wants to destroy it. This government wants to deny
those people the chance to enjoy the Australian
heritage.
I have just been fortunate enough to be in the United
States of America in the mid-western states, and one of
the things that impressed me was the way the
Americans, in Dodge City, for example, and the Alamo
in San Antonio, have been able to capture the essence
of the American Wild West history and turn it into a
tremendously positive influence for their communities
and their tourist industry.
That is exactly what we have the potential to do in the
Barmah forest. It is exactly the same potential we had
in the high country before this government pushed the
graziers out. I say to government members that if they
push the graziers out of Barmah, they will destroy the
tremendous opportunity that Victorians have to capture
the unique history of the cattlemen in the Barmah
forest. It has a proud history, a productive history, and
people are attracted to it, as we saw on Sunday. I could
not count the number of tents, campfires, horses, horse
floats and young people, teenagers, who were
responding so magnificently to our heritage.
Hon. W. A. LOVELL (North Eastern) — I rise to
speak on the Sustainable Forests (Timber)
(Amendment) Bill. The main purpose of this bill is to
amend the Sustainable Forests (Timber) Act 2004 to
prevent the transfer of 11 timber harvesting licences to
VicForests from the Department of Sustainability and
Environment.
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I will outline the history of this legislation. In 2004 the
Bracks government introduced the Sustainable Forests
(Timber) Act, which provides for the transfer of all
timber licences in Victoria from the Department of
Sustainability and Environment (DSE) to the newly
created authority known as VicForests. It provides that
all licences would be transferred by 1 July 2006. The
government pushed this legislation through the
Parliament even though the Liberal Party and The
Nationals opposed it. Now, as we approach the final
deadline for the transfer of these licences, the
government has introduced this amendment, which
provides that 11 licences will not be transferred from
DSE to VicForests.
The 11 licences that are the subject of this legislation
include 5 licences for the harvesting of timber in the
Otways. These licences were due to expire in 2008 and
will not be renewed due to the creation of the Great
Otway National Park. Those 5 licences that are not
being transferred to VicForests have already been dealt
with in the legislation that created the Great Otway
National Park. The other 6 licences include 2 licences
for the harvesting of timber in the Wombat forest and
4 licences for the harvesting of timber in the riverine
red gum forest. Including those 6 licences in this
legislation is effectively consigning them to death row,
because it sends a clear message that the government
considers those licences to be separate from all other
active timber harvesting licences in Victoria.
The Liberal Party opposes this legislation, not only
because it sends the message that these licences are
considered to be different in some way to all other
active timber harvesting licences, but also because the
riverine red gum forests are currently the subject of a
Victorian Environmental Assessment Council
investigation, and this legislation pre-empts the
outcome of that inquiry. It is my opinion that if VEAC
is to conduct an independent inquiry into the riverine
red gum forests and deliver an independent report on
that inquiry, there should be no change to government
policy during the inquiry stage. The status quo at the
beginning of the inquiry should remain for the period of
the inquiry. The status quo at the beginning of the
VEAC inquiry into the riverine red gum forest was that
all active licences would be transferred to VicForests by
1 July 2006. This legislation preventing the transfer of
the red gum licences is sending a clear message to
VEAC that the government has an opinion on the future
of timber harvesting in the riverine red gum forest, and
it is clear that the government’s opinion is that it does
not see a future for the harvesting of timber in the red
gum forest.
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Mid-last year I organised for several of my Liberal
colleagues a tour through the area that is the subject of
the VEAC inquiry. The Liberal Party met with and
listened to the concerns of those communities. We met
with local government authorities, recreational groups,
representatives of the Yorta Yorta, the Goulburn Valley
Environment Group and the timber harvesters.
Unfortunately representatives of the Victorian National
Parks Association were unable to meet us during the
trip, but we did meet with them later in Parliament
House. During the trip we also visited several
businesses that were producing high-quality products
from the timber harvested from the red gum forests.
These included magnificent furniture pieces and
floorboards. We also toured a veneer plant. We listened
to their concerns about the future of their industries. We
also listened to local government concerns about the
impact on the local economy and the possible loss of
jobs if the harvesting of timber within the red gum
forests did not continue. We listened to the proposals of
the indigenous and environment groups. Both sides of
this debate have a right to put their arguments forward.
Even though we may not agree with one side or the
other, as members of Parliament we must listen to all
sides of the debate. Unfortunately that is not the
practice of the Bracks government; it does not want to
listen to anyone who does not agree with it.
I am about to organise another tour through the VEAC
region for members of the Liberal Party who were not
able to join us last year. I would be happy to extend an
invitation to members of the government to join us on
the tour and learn more about the riverine red gum
forest and the timber industry. If government members
are uncomfortable about joining the Liberal Party, I
would be happy to organise a separate tour for them. I
will even provide maps of how to get to the area,
because it is a long way from Melbourne, and I know
government members do not think that Victoria extends
past Tullamarine. We were reminded of this for several
weeks just recently when the government had a sign
across the Tullamarine Freeway just before its end
which read ‘Farewell from Victoria’. That sign was at
the end of the Tullamarine Freeway, a road that leads
on to Sunbury and connects to the Hume Highway and
the Northern Highway, which leads into northern
Victoria where the riverine red gum forests are. The
Bracks government chose — —
Mr Lenders interjected.
Hon. W. A. LOVELL — No, Mr Lenders, it was
not on the off-ramp that went to the airport, it was
across the Tullamarine Freeway. It may have been
appropriate on the off-ramp to the airport, but this was
across the Tullamarine Freeway, a road that continues
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on to Sunbury and northern Victoria. Certainly the
government showed country Victoria what it thought of
it with that sign which read ‘Farwell from Victoria’.
Last year we were fortunate enough to have the
communities from the riverine red gum forest come
down and display in Queen’s Hall some of the products
they produce from timber. I certainly hope some
members of the Labor Party took time to look at the
products that come out of the riverine red gum forests
and see the high-quality products made from that wood.
There is a future for that industry, and I hope many of
government members, including Mr Mitchell, who does
spend some time in country Victoria because he lives
on the edge of it, and especially the members who will
seek to represent the Northern Region, the Minister for
Local Government, Ms Broad, and Ms Darveniza, took
the time to have a look at some of the product.
Certainly I would encourage both Ms Broad and
Ms Darveniza to join us on the tour of the riverine red
gum area and acquaint themselves with the area, the
industry and the economic benefits that it provides to
our region, including employment in country Victoria.
This bill pre-empts the VEAC inquiry into riverine red
gum forests. By not transferring the red gum licences
the government has clearly stated its position that it
does not see a future for the harvesting of red gum
timber in Victoria. I oppose this legislation.
House divided on motion:
Ayes, 21
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs (Teller)
Carbines, Ms (Teller)
Eren, Mr
Hilton, Mr
Hirsh, Ms
Lenders, Mr
McQuilten, Mr
Madden, Mr
Mikakos, Ms

Mitchell, Mr
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr (Teller)
Bowden, Mr (Teller)
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Motion agreed to.
Read second time.

Forwood, Mr
Hadden, Ms
Hall, Mr
Koch, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr
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Third Reading
Ms BROAD (Minister for Local Government) —
By leave, I move:
That the bill be now read a third time.

In so doing I thank all members for their contributions.
The PRESIDENT — Order! The question is:
That the bill be now read a third time and that the bill do pass.

House divided on question:
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr
Hilton, Mr (Teller)
Hirsh, Ms (Teller)
Jennings, Mr
Lenders, Mr
McQuilten, Mr
Madden, Mr

Mikakos, Ms
Mitchell, Mr
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 19
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr (Teller)
Coote, Mrs
Dalla-Riva, Mr (Teller)
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Forwood, Mr
Hadden, Ms
Hall, Mr
Koch, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Question agreed to.
Read third time.
Remaining stages
Passed remaining stages.

DRUGS, POISONS AND CONTROLLED
SUBSTANCES (PROHIBITION OF
DISPLAY AND SALE OF COCAINE KITS)
BILL
Second reading
Debate resumed from 6 April; motion of
Mr GAVIN JENNINGS (Minister for Aged Care).
Hon. D. McL. DAVIS (East Yarra) — I am pleased
to rise to make a contribution to the debate on the
Drugs, Poisons and Controlled Substances (Prohibition
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of Display and Sale of Cocaine Kits) Bill. The Liberal
Party supports this bill, the President will be pleased to
hear. Strangely it prohibits the sale of cocaine kits. I do
not think there are many people in this chamber who
support the sale of cocaine kits. I would be very
interested to hear which members of Parliament support
the sale of cocaine kits.
Mr Smith — God, you are silly!
Hon. D. McL. DAVIS — Do you disagree with
that? I do not think you, Mr Smith, support the sale of
cocaine kits, do you?
Mr Smith — How do you know?
Hon. D. McL. DAVIS — I am asking you the
question. Perhaps you would like to respond.
The PRESIDENT — Order! Through the Chair,
Mr Davis.
Hon. D. McL. DAVIS — Through the Chair,
Mr Smith clearly has a strong view about this issue, and
I am very interested to hear it. I am interested to hear
particularly if he supports the sale of cocaine kits. He is
now running for the South Eastern Metropolitan
Region — —
The PRESIDENT — Order! On the bill, Mr Davis.
Mr Smith interjected.
The PRESIDENT — Order! Mr Smith!
Hon. D. McL. DAVIS — I pick up the interjection
of Mr Smith who is now running for the South Eastern
Metropolitan Region and who is determined, I
understand, to make a contribution to the debate on this
bill. He seems very strongly determined, and I am not
sure whether he supports or is opposed to the sale of
cocaine kits, but I am interested to hear through the
Chair what his actual view is.
Honourable members interjecting.
The PRESIDENT — Order! Interjections are
unruly.
Hon. D. McL. DAVIS — And disorderly. I might
for the benefit of Mr Smith and some other members of
the chamber make a contribution that explains the bill
to them. Some of the major provisions of the bill
prohibit the sale of razor blades, tubes, mirrors, scoops
and glass bottles in combination for the purpose of
taking cocaine. It also makes it an offence to display
cocaine kits in retail outlets and provides for a penalty
of 60 penalty units for an individual and 300 penalty
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units for a body corporate. It creates the offence of
selling a cocaine kit with the same penalties. It grants
the police certain powers to seize and retain cocaine
kits. I am curious as to how often that will be used. It
deals with the forfeiture of cocaine kits.
The Liberal Party supports this bill. We think it is
sensible and constructive. The objectives and purposes
are to provide for a prohibition on the display and sale
of cocaine kits and to amend the act to provide for a
variety of offences committed by bodies corporate. It
defines a cocaine kit in a very specific way. It makes it
an offence to display a cocaine kit in a retail outlet,
makes it an offence to sell a cocaine kit and provides
for the seizure of cocaine kits. It deals with the retention
and return of seized cocaine kits and gives certain
powers to the Magistrates Court. It provides for the
forfeiture and destruction of seized cocaine kits.
Hon. J. H. Eren — On a point of order, President, I
think the member is slurrishly reading from his notes.
The PRESIDENT — Order! There is no point of
order.
Hon. D. McL. DAVIS — I note also this is a very
serious matter, and I do not think it is helpful for a
member from Geelong Province to make light of it.
Mr Smith interjected.
Hon. D. McL. DAVIS — For Mr Smith, through
the Chair, it is l-i-g-h-t. I think it is a concern that
Mr Eren might make light of the matter like this
because this is a serious — —
An honourable member interjected.
Hon. D. McL. DAVIS — L-i-g-h-t.
Mr Somyurek — As opposed to?
Hon. D. McL. DAVIS — The advertising term,
l-i-t-e.
The PRESIDENT — Order! I remind members it is
disorderly to interject.
Hon. D. McL. DAVIS — And there is no question
of the importance of this bill. The Liberal Party thinks
that the minister has taken the right step in introducing
this bill.
Hon. T. C. Theophanous interjected.
Hon. D. McL. DAVIS — This bill, for
Mr Theophanous’s benefit — and he may wish to pick
up a copy from the table — is the Drugs, Poisons and
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Controlled Substances (Prohibition of Display and Sale
of Cocaine Kits) Bill. I think the community, as well as
the Liberal Party and the other parties, will support this
bill quite strongly. I am interested that the Labor Party
appears not to have provided any broader solutions to
these problems, and I am not sure that simple
prohibition on its own is a sufficient response to the
problems we face in the community with the taking of
these drugs. It is important for the minister to think a
little more broadly. I am concerned that a broader
solution has not been provided, but given the scope of
the bill and what it seeks to do, I am pleased to offer the
Liberal Party’s support for it and to indicate that this is
a constructive and sensible contribution.
Hon. D. K. DRUM (North Western) — The
Nationals will move an amendment during the
committee stage. We believe that, whilst the bill is a
move in the right direction, it does not go quite far
enough. In the event that the amendment is lost The
Nationals will support the bill.
Quite simply the purpose of the bill is to effectively ban
the display and sale of cocaine kits. One might think it
is a rather benign piece of legislation when you think
that we are going to do the absolute obvious and make
it illegal for anybody to market, display — to put up in
a window or on a cabinet — or provide the opportunity
for drug users to effectively acquire in the one stop the
ready-made tools with which to go away and break the
law. Quite rightly the government has said it is going to
make it illegal for anybody to display and sell a cocaine
kit.
What we cannot understand is why the government
would not go that extra step and make it illegal to
possess a cocaine kit for sale. It seems incredible that
the government is saying it is okay to have 10, 20 or
100 cocaine kits underneath the counter and if someone
were to walk in and say, ‘I will have a $30 packet of
cigarettes’, which is the code, they could give that
person a packet of cigarettes and also give them a
cocaine kit and that effectively would not be breaking
the law. They would pay $30 for their cigarettes and get
a cocaine kit for free. That is a ridiculous situation, so
The Nationals will move an amendment to take it a
little bit further by simply inserting in clause 1 after the
word ‘kits’ the words ‘and the possession for sale of
cocaine kits’. That would mean that not only displaying
and selling cocaine kits but also having them on your
person or on your property for the express purpose of
selling them to somebody else would be an offence.
The Nationals believe that is a commonsense approach
to the issue. We cannot see any reason why the
government would not want to support the amendment
The Nationals will move in the committee stage.
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Hon. P. R. Hall — The government should support
that; it makes sense.
Hon. D. K. DRUM — I am hoping Mr Hall is right.
I am hoping the government will look at it and realise it
is a commonsense approach to a real problem. We are
going to hear speakers in this house, as happened in the
other house, talk about the evils of cocaine and some of
the other drugs that afflict our society, and yet here is an
opportunity to do something significant in the fight
against the display, sale and possession of kits. As the
previous speaker said, the kits are made up of items that
on their own are relatively harmless — a tube, a mirror,
a scoop and a razor blade. I am not sure how these
items are used to prepare cocaine for use.
Hon. A. P. Olexander — Watch telly.
Hon. D. K. DRUM — I have seen a bit of telly, but
I still would not know what to do. It is a situation where
a whole range of relatively harmless products quite
obviously have only one express use when they are put
together in a kit — that is, to enable people to ingest
cocaine. Cocaine use has a debilitating impact on
society and on people of all ages who have fallen
victim to the addictive nature of this drug.
Whilst society has a range of objectives through various
programs and projects to help alleviate the problems
associated with drug use, there is still an enormous area
for improvement. The state government has a bit to
answer for in relation to the way it refuses to truly back
the peak body on drug and alcohol abuse. The Victorian
Alcohol and Drug Association (VAADA) operates on
an absolute skeleton staff. It has severe restrictions on
all the programs it runs. Its preventive programs are
virtually negligible.
VAADA is forced to react once the horse has bolted.
Everybody rings the association when there is an issue
in their household. People ring the association when
there is an issue in their community. They ring if there
is an issue in their school associated with drugs. We
expect VAADA to have done all the research. We
expect it to have all the data associated with drugs and
alcohol use. We expect the association to be up to date
with all of the latest knowledge, trends and information
on the new drugs that are hitting the streets.
We expect VAADA to be able to do everything for
everybody when it comes to substance abuse. But are
we prepared to fund VAADA? No, we are not. We
fund it with a paltry amount that effectively means it
has maybe one or two full-time employees — three at
the absolute most — and some are part time. It is an
absolute disgrace that this government does not play a
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stronger role with our peak alcohol and drugs body.
When you think about the money that is generated by
the alcohol industry and the money that is coming
through to the government in a whole range of areas,
you realise that it would not hurt it to put a little bit
more back into the prevention of substance abuse.
Hon. P. R. Hall — And the cost of treatment of
abuse.
Hon. D. K. DRUM — Mr Hall makes the point that
if we do nothing and let the problem fester, we are
going to be forced to cover the cost of doing nothing
and the cost of treatment of abuse, including the
physical abuse that takes place when men — it is
mainly men — go home in a state that is conducive to
violence. We have a whole range of people losing their
jobs and leaving their families without substantial
incomes. There is a spiralling effect. Quite simply
VAADA will be able to very clearly demonstrate that
more money put in at that preventive end will have a
significantly better result at the coalface when it comes
to people being able to get off some of these drugs or
not go there in the first place.
Whilst we think this piece of legislation needs to be
supported, we would also like to think that the
government would see the commonsense in the
amendment and take the extra step.
The government says that this bill is going to prohibit
the display and sale of certain items. When those items
put together into a kit can quite obviously be used for
only one purpose — the ingestion of an illicit drug —
why on earth would the government not go that extra
step and make the possession of those items in itself an
offence in the same way as their sale and/or display for
sale?
No matter whether these cocaine kits are sold from a
tobacco store, a speciality store, a novelty store or
whatever, I think it is incumbent upon the government
to look at this problem and to not just do a bit of
window-dressing, but to take a stronger stance and
make a stronger statement in its fight against illicit
drugs. We need to do a lot more work in all of these
areas. There are some newer drugs on the market. We
are simply not doing enough to fight against some of
the traditional drugs such as alcohol and marijuana. We
need to look at ways we can do more as a Parliament.
We are the ones that have the ability to make a
difference, and for us to be introducing into this house
bills that do nothing more than window-dress and build
a corral around the issue without actually taking a
firmer stance is negligent and irresponsible.
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We hope the government will look at the proposed
amendment and go that extra step. In conclusion I
would just like to refer to the first proposed
amendment, which seeks to insert after the word ‘kits’
in clause 1, line 6, the words ‘and the possession for
sale of cocaine kits’. With that comment, I would now
like to close my contribution to the debate.

see the banning of a range of other products for young
people, in particular sweet alcoholic drinks with a
vodka base whose alcohol you cannot taste, and
milk-based alcoholic drinks, which are readily available
and are either purchased by under-aged people for
themselves or are purchased for under-aged people by
their older friends.

Hon. C. D. HIRSH (Silvan) — I rise to speak on
this bill, which I find to be a commendable bill and a
good thing that the government is doing. Its purpose is
to prohibit the display and sale of these so-called
cocaine kits, which I am not overly familiar with but
which are listed as having a mirror and a straw through
which the cocaine is sniffed into the nose — this, by the
way, destroys the tissues of the nose. To prohibit the
display and sale of these kits makes this legislation very
commendable. It is not a large piece of legislation, but
it is very important.

The initiative of banning cocaine kits is part of an
important government approach to prevent drug abuse
in Victoria. Together with prevention and education
initiatives and drug treatment services it is forming a
major part of a coordinated response designed to reduce
the harms associated with drug abuse in this state. I note
that the first part of Mr Drum’s proposed amendment
suggests that, as well as banning the sale and display of
cocaine kits, the use of cocaine kits should also be
banned.
Hon. D. K. Drum — No, it is possession!

There is a shop in Malvern which has paraphernalia in
its window for drug takers to buy. The shop absolutely
disgusts me. It is in an area where there are a lot of
schoolchildren and teenagers. I find it pretty offensive
that the shop sells things for people to use to ingest
marijuana. It also sells cocaine kits and other such
paraphernalia. I will be pleased to see at least the
cocaine kits removed from display.
When rearing a teenage granddaughter for the last five
or six years, I have found the whole issue of drugs to be
an interesting and frightening one. When my own
children were teenagers it was not such a problem.
Certainly there was a bit of difficulty with alcohol, and
there is still great difficulty with alcohol among
teenagers. There is the whole issue of sweet drinks that
taste like soft drinks and appeal to the palates of
teenagers. Teenagers like sugar and sweet things.
Milk-based alcohol drinks are also sold. I am a bit of a
wowser, but I think all those things should be
completely banned. However, that is not the case.
Commercial issues appear to prevail in such things, and
if a government tried to ban the lot of them, it would
find opposition from a range of people.
However, to ban the sale of cocaine kits is a very good
start in attempting to control drug use, particularly
among young people. If mature adults involve
themselves with these things, then that is their problem.
If adults want to destroy themselves — if they are in
their 40s or 50s — you cannot do a lot about it. But we
should not allow teenagers to be able to purchase any
sort of drug of addiction such as cocaine. They should
certainly not be available for purchase. I am very
pleased that they are not going to be and that this bill
makes provision for that ban. As I said, I would like to

Hon. C. D. HIRSH — The possession of cocaine
kits takes it even further. However, if you try to ban
something, teenagers are probably going to try to get it
from somewhere.
Hon. D. K. Drum — What?
Hon. C. D. HIRSH — A teenager will often attempt
to do something that is wrong or illegal to simply buck
the system. It is often part of the teenager
developmental process — they have to go out and try to
buck the system. This is what leads to under-age
drinking and the smoking of marijuana and cigarettes.
They do it because it is wrong.
Hon. D. K. Drum — Smoking is not illegal.
Hon. C. D. HIRSH — Some of it is not illegal, but
it is still bad for them and it is still wrong. Some of
them will also do it if it is illegal.
Hon. D. K. Drum — What are you saying?
Hon. C. D. HIRSH — I am saying that some kids
will do illegal things simply because they need to buck
the system. Therefore to ban the display and sale of the
kits is to make them a lot less available for kids. The
less those things are available, the less kids are going to
know about them and buy them. We cannot ban the sale
of cigarettes — although I would not mind doing
that — but we certainly ban the display and advertising
of cigarettes and tobacco. One of the reasons for doing
so is to discourage people from buying them. Hopefully
the fact that ads are not available and that they are not
on display in shops means that kids are less likely to get
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into smoking cigarettes — which, whilst not illegal, is
also bad for them.
Going back to the government’s work on drug services
generally, cocaine use is dangerous and can cause a
range of serious medical conditions — just as a little
point from myself, Mr Drum, as can smoking, of
course. Deaths have been known to occur. The selling
of the kits actually promotes the use of drugs of
dependence — that is, cocaine and other
amphetamine-type substances. I refer to some of those
also. The use of other stimulant-type drugs — the
amphetamines such as ecstasy and methamphetamine,
known as ICE — is also dangerous, particularly with
young people involving themselves in the use of a
range of drugs. The use of cocaine followed with
something like a sedative or marijuana as users come
down from taking those drugs can also be very
dangerous and can lead to a range of mentally unstable
conditions, one of them being depression.
The bill is very important. I do not see any point in
putting in the bill a ban on possession because young
people who have bought one of the kits are doing it
because it is trendy or popular or the thing to do. A bill
banning the display and sale of the kits is a very good
piece of legislation and I strongly support the passage
of the bill.
Hon. C. A. STRONG (Higinbotham) — This
particular piece of legislation is an absolute joke — it is
a farce. We are faced with a major problem. A press
clipping from 2003, a long time ago, says that
Victoria’s drug habit costs $854 million — Victoria’s
drug habit costs us $2.31 million a day. Not only that, it
also means that our ambulance and hospital emergency
services become overloaded as people with drug habits
come in. It means that people with legitimate health
problems — a heart attack or some sort of respiratory
problem — are bumped to the bottom of the queue for
ambulances while the ambulance officers deal with
people with a drug habit.
What is the government’s solution? It is to ban razor
blades and mirrors! Isn’t this absolutely unbelievable?
Isn’t this a wonderful piece of legislation? It costs
Victoria $2.3 million a day and people who have a
legitimate health problem cannot get into ambulances
or hospitals, cannot get proper health insurance and
cannot be looked after because of all the drug addicts
running through the system — and this government is
going to ban razor blades and mirrors. What a joke!
What an absolute farce this government is!
I was amazed to hear the Honourable John Eren, a man
in this chamber for whom I have some respect,
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heckling, demeaning and trying to bring down the
shadow minister when he was talking about the issue.
What does Mr Eren think? Does he believe that drug
dependency is appropriate? I must say that I was
amazed to hear — —
Hon. J. H. Eren interjected.
The ACTING PRESIDENT
(Hon. R. H. Bowden) — Order! Mr Strong, through
the Chair. Mr Eren, no interruptions!
Hon. C. A. STRONG — I refer to the minister’s
second-reading speech. I do not know how a bill that
runs to six pages has a second-reading speech that runs
to five pages. This is spin gone out of control. The first
two pages of the second-reading speech are about all
the things this government has done to deal with the
drug problem. Well, it has done absolutely nothing to
deal with the drug problem — except attempt to ban
razor blades and mirrors! What a joke! We hear about
spin and smoke and mirrors. Now we have razor blades
and mirrors.
The minister went through paragraph after paragraph of
the usual hyperbole of what the Bracks government has
done to solve the problem which, as everybody knows,
has got significantly worse since 2003. Nobody who
knows anything about what is happening in the real
world does not know that drugs are a major problem.
They are costing our economy and society and the
families who are left with the problems and with great
stress and turmoil, and they are overloading our
ambulance and hospital systems.
As well as that, they are having a major impact on the
law and order in our state. Where are the current
murders and underworld killings coming from? They
are coming from the money generated by the drug
trade. Where is the police corruption coming from? It is
coming from the money generated by the drug trade.
So, as I have said on many occasions in this house, this
drug trade is a major problem in our society that the
government has failed to face up to. After two pages of
second-reading spin, the government has come up with
a solution to ban cocaine kits. What does it say? It says:
Cocaine kits vary in their contents and packaging. Typically,
they contain some of the following items —

listen to this; this is heavy stuff — this is one of the
major problems facing our society today: cocaine kits,
which we are going to ban, contain —
a small metal tube, a razor blade, a small scoop, a small glass
bottle and a mirror.
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These items are normally packaged together in a wallet
and they can be sold either jointly or separately, and the
government is going to ban that. This is the Bracks
government’s response to the major problem of drug
addiction, with all the associated problems of police
corruption et cetera.
Mr Somyurek interjected.
Hon. C. A. STRONG — You may well not like
what I am saying, but it is the truth. The fact of the
matter is that this is an absolute farce, if this is your
solution.
I refer to the bill and proposed division 1, where the
government defines cocaine kits, which it is going to
ban. Listen to this; this is stuff that gets to the heart of
the drug problem in Victoria. This is stuff that really
gets to the heart of the problem. It states:
What is a cocaine kit?
A cocaine kit —

consists of —
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ban razor blades and mirrors. Its members should hang
their heads in shame.
Honourable members interjecting.
Hon. C. A. STRONG — The Minister for Aged
Care may well laugh and think this is funny, but I do
not think it is — and believe me, I do not think the
people of Victoria think it is funny that the
government’s response to this problem is to ban razor
blades and mirrors. It needs to spend some real money.
It needs to clean up the police force. It needs to clean up
police corruption. It needs to deal with the whole drug
problem, which is corrupting, undermining and
corroding our society and our police force. It needs to
do something real, not introduce this rubbish of banning
razor blades and mirrors. It is a farce, and the
government should be ashamed of it.
Motion agreed to.
Read second time.
Committed.
Committee

two or more of the following items packaged —

together —
… a razor blade;
… a tube;

Clause 1
The CHAIR — Order! Mr Drum, to move his
amendment 1, which is a test for his amendments 4 and
12.

… a mirror;
… a scoop;
… a glass bottle …

Any two of those things is a cocaine kit! And what is
the government going to do? It is going to confiscate
those from shops that have them. If you have a razor
blade and a mirror in the window of your shop, they
will be confiscated, and you will be taken to court and
fined 60 penalty units. This is the response of the
Bracks government to the drug problem in Victoria.
What an absolute farce. It should hang its head in
shame. While the opposition does not in any way
oppose this piece of legislation, it seeks to say that it is
an absolute joke!
Honourable members interjecting.
Hon. C. A. STRONG — It is an absolute joke that
this is the government’s response to the drug
problem — a drug problem which is costing Victoria
over $3 million a day, which is bankrupting Victorian
families and which is overloading our health and
ambulance systems. The government’s response is to

Hon. D. K. DRUM (North Western) — I move:
1.

Clause 1, line 6, after “kits” insert “and the possession
for sale of cocaine kits”.

Clause 1 will test amendments 2 to 12. The intention of
the amendment is simply to insert, at clause 1, line 6,
after the word ‘kits’, the words ‘and the possession for
sale of cocaine kits’.
Effectively this bill is quite clearly making it illegal for
anybody to display and sell a cocaine kit, which is
defined in the bill. What we are saying is: why would
you enable, through this legislation, a retailer with
potentially 100 cocaine kits in little pouches underneath
the counter to sell them at some stage and not get
caught or even enable them to give away those kits with
an expensive packet of cigarettes or to give a free
cocaine kit to someone who comes in and pays $10 for
a postcard and not break the law?
The bill will effectively create a situation where it will
be perfectly legal for somebody to gather up 10, 50 or
100 cocaine kits and have them on stand-by, and where,
providing they do not display them and do not get
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caught selling them, they will not be breaking the law.
It seems to be quite a strange situation. The government
has chosen to go halfway through this process and not
the full 9 yards. We are simply adding that extra aspect
to the bill and would like the minister’s consideration.
Mr GAVIN JENNINGS (Minister for Aged
Care) — I have good news for Mr Drum. Whilst I am
not agreeing with the amendment on behalf of the
government, I have good news for Mr Drum that can be
achieved in 9 yards — it can be achieved by him
coming over here and joining me at the table and
looking at the act that this amending bill will be
inserted into. The substance of Mr Drum’s amendment
is to try to prevent and make a crime the holding of
cocaine kits — possessing them in the name of selling
them.
Hon. D. K. Drum — Certainly.
Mr GAVIN JENNINGS — In the definition of
‘sell’, which is in the substantive act:
“sell” means sell, whether by —
(a) wholesale or retail or otherwise, barter, exchange, deal
in, agree to sell, offer or expose for sale, keep or have in
possession for sale —

there is the phrase —
send forward, deliver or receive for or for the purpose of
sale or in the course of sale …

Hon. Andrea Coote — The performance we are
going through is highly unorthodox.
Mr GAVIN JENNINGS — The good news for the
chamber is that Mr Drum has seen with his own eyes as
I have read from the substantive act, which this
amending bill is inserted in, which sets out the
definition of ‘sell’.
Hon. Andrea Coote — On a point of order — —
Mr GAVIN JENNINGS — It is done, Andrea.
Hon. Andrea Coote — On a point of order, Chair, I
want some clarification on some procedures. We have
just seen a quite extraordinary exercise happen here. I
would like some clarification on whether it is your
expectation that we will see it happen again in the
future, where a minister at the table calls across
someone — in this case Mr Drum from The
Nationals — to go through a bill. This seems to be
fairly unorthodox. Could you give me some
clarification of whether this is a procedure for the
Council to follow?
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The CHAIR — Order! I do not see anything out of
order in allowing the minister to share the volume
containing the principal act with the mover of the
amendment so as to clarify a point. If that is a way to do
it then I am sure it is not out of order for this chamber to
be flexible and to allow it to happen. We have
occasions when someone — usually from the
government — joins the minister at the table to provide
information as a point of clarification. I do not have a
problem if it expedites an understanding of the point the
minister is making to Mr Drum.
Mr GAVIN JENNINGS — My intention was not
to be dismissive of or disrespectful to the Parliament. It
was offered in the spirit of goodwill in order to address
the issue Mr Drum raised and to show in black and
white that the law in the state of Victoria, which this bill
will amend, allows for the circumstance that Mr Drum
wants to account for. I was making a goodwill gesture.
It was not supposed to be discourteous to the chamber.
It was to provide for the speediest resolution and
justification of the government’s position for not
accepting the amendment but accepting the substantive
point made by Mr Drum.
Hon. D. K. DRUM (North Western) — It makes it
extremely clear to see it in black and white in the bill.
The point we were attempting to cover in the
amendment is covered under the definition of the word
‘sell’, so we are happy with the minister’s response and
thank him for his flexibility. I am happy for
amendment 1 be a test for amendments 2 to 12.
The CHAIR — Order! So you wish to proceed with
your amendment?
Hon. D. K. DRUM — It is done.
The CHAIR — Are you withdrawing your
amendment?
Hon. D. K. DRUM — I am happy to withdraw it.
The CHAIR — I am just trying to clarify it. Thank
you.
Clause agreed to; clauses 2 to 4 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the bill be now read a third time.
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I thank all members for their contributions, even the
voluble ones, and indeed for the goodwill that
permeated the committee stage of the bill.
Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.

DRUGS, POISONS AND CONTROLLED
SUBSTANCES (AGED CARE SERVICES)
BILL
Second reading
Debate resumed from 6 April; motion of
Mr GAVIN JENNINGS (Minister for Aged Care).
Hon. ANDREA COOTE (Monash) — I have a
great deal of pleasure in speaking on this bill. In fact it
is the only bill I have ever seen presented to this house
by the Minister for Aged Care so it is actually quite an
historic evening tonight — —
Mr Gavin Jennings — What about supported
residential services?
Hon. ANDREA COOTE — Supported residential
services — I mean on aged care in particular. This is
quite an historic event. I do not think the debate is
going to be quite as vocal as it was on the last bill.
At the outset I say that the Liberal Party will be
supporting the bill. It is about time some bills came
from the Minister for Aged Care, because aged care
will be an ongoing issue into the future in this state. It is
going to be of concern to a large and increasing number
of people. Each and every one of us in this chamber
will be affected, as will people we know. Neighbours,
friends and loved ones are all going to need some sort
of care in the future. Many areas could be more closely
looked at, and I think this is a good start. I hope the
minister will bring in several more pieces of legislation
for us to debate in this chamber.
This bill amends the 1981 act to reflect the changes in
the aged care sector, and I would like to clarify what we
are dealing with here. One of the issues in the aged care
sector is the complexity: the duplication of names and
the confusion that surrounds a lot of the names and
institutions. The industry started as a cottage industry
and has grown exponentially over the last 10 or
15 years, and we have seen some huge changes. We
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saw huge changes brought in by the federal government
in 1997 with accreditation for the industry. It made
certain that standards were improved and built upon so
we could all feel we had safety within the aged care
sector.
I acknowledge the excellent work the aged care sector
has done in embracing accreditation. There have been
concerns and certainly there is a lot of paperwork.
There is a lot of pressure and many challenges in
instigating accreditation and the ongoing accreditation
process, but I know the new federal Minister for
Ageing, Santo Santoro, is looking into the issue of
additional paperwork and trying to implement
methodologies to make some differences. As an
example, the federal government is looking at giving
nursing staff and aged care staff in high-care residential
areas — and in fact right throughout the sector —
computer technology including, for example,
BlackBerrys and hand-held computers so they can put
information straight onto the computer system, which
would alleviate a lot of the paperwork. I know Senator
Santoro has invited the aged care sector to give its
recommendations about how paperwork could be
reduced.
I would like to clarify some of the issues about the
definition of an aged care centre, ageing in place,
high-care and low-care hostels and so forth because that
is how we must debate this bill. We have to be very
clear what we are speaking about because there is a lot
of confusing and conflicting terminology in the sector.
In the past low-care facilities, or hostels and high-care
residential facilities, or nursing homes, tended to be
separate organisations. In 1997 the Howard federal
government introduced its Ageing in Place policy.
Since then it has become common to have high-care
and low-care facilities co-located.
I shall expand upon that slightly. Many people who
enter a low-care facility would like to stay within that
facility as their care needs increase. In many instances
people enter a low-care facility because they have
incontinence problems, have had a stroke or have had a
fall and need additional assistance. If they then have a
series of strokes and need significant high-level care,
they are able to stay in the same facility. This sounds
straightforward and easy, and that is what the bill does
by trying to fix the technical aspects involved in that
process. In the past the dispensing of drugs in low-care
and high-care facilities has been different, and
importantly this bill will ensure there is continuity in
the system.
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As a consequence of this trend under the Ageing in
Place policy some 9500 Victorian high-care residents
live in mixed facilities — that is, hostels that have
high-care residents. This legislation enables those
residents to be protected in relation to drug
administration. All of us in this chamber are pleased to
know that there will be security in drug administration
and that members of our ageing population can feel
confident they will be well looked after.
The main purposes of the bill are:
(a) to amend the Drugs, Poisons and Controlled Substances
Act 1981 to provide for the administration of drugs of
dependence, Schedule 9 poisons, Schedule 8 poisons
and Schedule 4 poisons to certain residents in aged care
services; and
(b) to amend the Nurses Act 1993 to create an offence of
directing or inciting unprofessional conduct.

Part of the concern with the bill goes to engaging with
the Nurses Board to produce guidelines and to ensure
that the guidelines give proper directions to the people
working in the aged care sector so that there can be
clarity and people are secure in knowing what they are
doing. There have been some anomalies in this
industry, such as the Webster packs. Those who do not
know what a Webster pack is will know when I
describe it. When you are prescribed a course of
antibiotics you go to a pharmacist who gives you a
plastic pack from which you pop out a pill or pills each
day so that there is a definite number of pills you have
to take. This provides security, particularly for older
people who live by themselves and who perhaps may
be a little forgetful so that they can administer these
drugs themselves at home.
To date an issue of contention in aged care facilities has
been who should dispense the Webster packs. It would
seem very simple, but if a Webster pack were to be in
the wrong hands or the medication were administered at
the wrong time or administered too frequently by
different people coming on duty at different times there
could be cause for concern. That the bill provides
guidelines for dispensing these pills or drugs within the
aged care sector is to be commended. It is desirable that
the majority of us in the community can use
medications more easily and effectively. Webster packs
are easy, but we must be certain about how they are
used. I am pleased that the government is making
certain who is responsible for who will dispense them.
However, I have not seen the guidelines as yet, and I
am not certain whether they have been produced. I am
told by the aged care sector that the guidelines are in the
pipeline, but it is a pity they have not been produced in
time for debate on the bill. I will be looking at the
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guidelines with interest, as indeed will those in the
sector. I have spoken with people in the sector and they
are pleased that the Nurses Board is working on the
guidelines.
Concern was expressed by the sector about the bill not
clarifying what ‘manage’ actually means. They would
like to have had a better definition to make quite certain
that everyone knows exactly what is happening. Some
segments of the aged care sector are concerned that
division 2 nurses will be discriminated against. This is
something to be cognisant of and watch with interest to
ensure that does not happen. I encourage the minister to
make certain that that is scrutinised from time to time.
Some segments of the aged care sector are concerned
that personal care workers will not be able to be
managed by division 2 nurses and that administration
will be smothered if that is the case. There are concerns
around division 2 nurses that still need some
clarification, but on the whole all of the peak
organisations I have spoken to, and many of the
individual aged care facilities I have spoken to, support
the bill. The Liberal Party wants to ensure there is
security in the sector, which the bill goes a long way
towards achieving. I am therefore pleased to support the
bill.
Hon. D. K. DRUM (North Western) — The
Nationals will not be opposing the Drugs, Poisons and
Controlled Substances (Aged Care Services) Bill. The
main purposes of the bill are:
(a) to amend the Drugs, Poisons and Controlled Substances
Act 1981 to provide for the administration of drugs of
dependence, Schedule 9 poisons, Schedule 8 poisons
and it Schedule 4 poisons to certain residents in aged
care services; and
(b) to amend the Nurses Act 1993 to create an offence of
directing or inciting unprofessional conduct.

As Mrs Coote mentioned, there is a whole range of
aged care facilities. Those which have traditionally
offered low-level care are generally called hostels, and
those which cater for residents with higher needs are
called nursing homes. In 1997 the federal government
introduced the Ageing in Place policy, which has
resulted in all aged care facilities providing a mix of
care needs. People who enter a particular low-care
facility may be independent and able to look after
themselves. Initially they may need only some
assistance in getting around, require medical assistance
or need help with showering and going to the toilet, but
over time, particularly after a stroke or other ailment,
their needs can increase vastly on a daily basis.
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We now tend to refer to all aged care facilities as just
that. We understand that within each of those facilities
people will require a range of needs. The regulations
that are currently in place tend to pertain only to certain
facilities and this legislation will pick up all of the
others. Therefore those that are commonwealth owned
and run and operated will have the protection that is
afforded to them by the state regulation, and that will
certainly offer a wide range of comfort to the many
elderly people in aged care facilities.
There are currently 819 aged care facilities around the
state. They are providing care for some 41 000
residents. Of those, 23 000 to 24 000 residents have
what we would classify as high-care needs. As we have
identified, about 14 000 to 15 000 of those are in what
we would previously have called nursing homes, but
some 9500 are in hostels, so it goes to show that there is
a well established mix of low–care and high–care needs
in all of our aged care facilities.
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important role in ensuring that the change we are
implementing in the legislation will make it all come
together.
It has been pointed out to The Nationals in our
consultation with this sector that the Australian Nursing
Federation (ANF) was concerned about the watering
down of the requirement that division 1 nurses actually
administer the medication now, and the federation
pointed out that there had been a lack of consultation
with it in relation to these guidelines.
It is interesting that the Minister for Aged Care, who is
in the house now, wrote a letter to the ANF, and we
have seen the results of that letter. In his letter he
pointed out that there were two possible scenarios in
that regard: the first was if division 1 nurses no longer
have to administer the drugs. He thought that one of the
scenarios was that nurses would continue to administer
the drugs to high-care residents.

We are finding that the barriers and classifications of
aged care facilities are well and truly starting to break
down, and in future we will not be able to accurately
refer to aged care facilities as offering specific needs
because they will have to offer a mix of services
through a range of diverse employees. That is another
aspect of the bill — that those institutions that were
offering high-care needs probably needed an extremely
high percentage of division 1 nurses, because they are
the ones who had the expertise in delivering the
medication and possibly the injections. But now,
because of the changed mix, we will find that our aged
care facilities will need more of a mix in employees that
will reflect the ratios within the facility.

The second scenario was that possibly he would allow
some residents to self-medicate, but there was never
any intention in the minister’s correspondence with the
Australian Nursing Federation that it would have the
ability to delegate to other non-nursing staff.

The bill very clearly sets out the various categories of
nurses, and it states that division 1, 3 and 4 nurses will
be able to manage the administration of medication to
high-care residents. That provision needs to be clearly
pointed out. As it stands currently the division 1 nurses
simply have to administer the medication to the aged
care residents, and that is quite a change. Nurses will
have the ability, after clearly setting out the processes
under which they will operate, to delegate some of
those responsibilities and procedures that historically
they have undertaken themselves. While the wording
looks quite simple, it is moving away from nurses
having to actually administer the drugs and medication
to now managing that administration, and in some cases
delegating those tasks to non-nursing staff.

Surprisingly, though, the nurses federation was quite
happy to welcome the extra responsibility to be given to
it in that this new amendment to the Nurses Act would
create an offence should a nurse — —

There will have to be some very strong and clear
guidelines drafted by the Nurses Board of Victoria to
assist with the procedural framework in the delegation
of those tasks. These guidelines will have to play an

It is interesting that the minister would be so careless in
his correspondence with the nurses federation. He
clearly pointed out that there were two scenarios, but
the scenario the government has gone with was not
mentioned in any correspondence with the nurses
federation — the delegation to non-nurses; and the
ANF has some real concerns over the watering down of
the work that it does.

Business interrupted pursuant to sessional orders.
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the sitting be continued.

House divided on motion:
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr (Teller)
Hilton, Mr
Hirsh, Ms
Jennings, Mr

Mikakos, Ms
Mitchell, Mr (Teller)
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
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McQuilten, Mr
Madden, Mr
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Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL (Teller).
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hadden, Ms
Koch, Mr (Teller)
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Motion agreed to.
Debate resumed.
Hon. D. K. DRUM (North Western) — It has been
pointed out that the Australian Nursing Federation was
not consulted by the minister during the preparation of
this legislation. It has also been pointed out by the ANF
that neither of the two scenarios put forward by the
minister, the two potential pathways that this bill was to
go down, have been followed. We have the situation of
nurses following a set of regulations that are yet to be
put in place. The sector is effectively telling us that
whether this is a good bill or not will be in the detail of
the regulations. It will not be until we actually see the
regulations in relation to the guidelines framework that
we will see what it looks like, and only after this bill is
passed will we be able to truly judge whether this is
going to be the safeguard we hope it will be for many
of our aged and infirm elderly citizens. Nevertheless,
hopefully the nurses will have a clear and totally
pristine pathway which they must follow. The
guidelines framework has to be absolutely clear so that
the nurses who follow the guidelines can be exonerated
should any negative issues concerning somebody’s
health arise.
A very important aspect of the bill will see those
guidelines delivered, and we will certainly have a good
look at the way they operate on behalf of the nurses.
We applaud the fact that this legislation is going to
capture some of the aged care facilities that are
currently not captured by the regulations dealing with
the administration of medication. We think this broader
approach will offer a better outcome for the vast array
of people in aged care facilities. The fact that we are
going to be bringing the commonwealth-administered
and commonwealth-funded aged care facilities into line
with those that are operated and funded by the state is
going to be another positive outcome of this legislation.
I certainly think that the scope of the guidelines
adhering to that administering of the medication is
going to be interesting when it comes about.
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I also think that the introduction of the new offence into
the Nurses Act of 1993 is also very clear. It talks about
the new offence for any nurse who directs or incites
unprofessional behaviour. I think we all have such
tremendous respect for our nurses and the nursing
fraternity that we feel abhorrence at the thought that any
of our nurses would in fact engage in unprofessional
behaviour, but certainly the nurses federation
acknowledges that it welcomes this aspect of the
legislation and it is not put off by the fines and penalties
for this type of crime. Hopefully we will never get the
opportunity to see that provision used.
The work that the vast majority of the nurses do needs
to be applauded continually. It takes a certain type of
person with a heart of gold to work in the aged care
industry. The needs are exceptionally taxing on many
of the workers. I am sure we all go in and visit our aged
care facilities regularly; it is just fantastic to see the
dedication of many of the staff — nurses and
non-nurses — and how they apply themselves to the
job of making those last years of the aged far more
comfortable, enjoyable, rewarding and fulfilling in a
range of different facilities throughout the state.
The Australian Nursing Federation in its
correspondence with the minister said it was hoping to
have the opportunity to meet with the minister and to
have more input into the legislation. Effectively it has
stated that it did not get an opportunity to see the draft
bill and amendments that have been put forward. It was
not therefore able to comment on the proposed changes
to the act. It was not able to make any substantial
representation to the government until the bill had
already been read a second time. There were some
concerns that our major nursing peak body was not able
to have input into a bill that is largely going to affect the
way it does its job in many aged care facilities around
the state. It was also concerned that the consultation
process was not opened up to the scrutiny that it
believed it probably should have been open to.
The bill will bring all of the prospective nurses working
in a mixed environment with the division 1s right
through to division 4s. Division 2 nurses, by the way,
are not qualified to administer the medication to
high-care patients, although some division 2 nurses are
able to undertake that further training and gain the
qualifications that they need to take on board those
extra responsibilities. It is simply a matter of the
qualifications. The division 2 nurses are not able to
deliver some medications whereas division 1s,
division 3s and division 4s are able to do that work.
I must congratulate the member for Lowan in the other
house for the consultative process that he put in place.
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Mr Delahunty was able to sit down and talk with the
Victorian branch of the Australian Nursing Federation.
He also spoke to representatives of the Australian
Medical Association and Edgarley Home in Casterton.
He spoke to people from the Sunnyside Lutheran
Retirement Village at Horsham, the Eventide Lutheran
Rest Home in Hamilton and the Aged Care Association
of Victoria.
I was also able to go out and talk to people at many of
the aged care facilities in and around Bendigo, such as
Strathaven, which offers a range of services at
Strathfield, and the Spring Gully retirement village as
well. They were in favour of the amendments that have
been put forward in this bill, and they think it will
create greater flexibility in the care of their patients to
have these medicines administered by staff other than
nurses, provided that the nurses follow the strict
guidelines and that those guidelines are enacted in the
regulations that are yet to come before the house.
Once the framework is put in place and the guidelines
are followed then they think it is going to enable them
to provide a better way of caring for their clients and
residents than is currently the case. So the industry
seems to be supporting what the government is putting
forward in this legislation. That is the main reason why
The Nationals have chosen to not oppose this
legislation.
Many other opportunities are coming before the
Parliament to help with this type of legislation. We
spoke last year about which nurses were able to deal
with injections, and we spoke last year about the ability
of division 2 nurses to perform certain tasks. We spoke
also about division 1 nurses being able to work as
division 2 nurses during breaks in their training.
The legislation before the house will create greater
flexibility within the system and better outcomes. We
are facing something of a crisis, especially in rural and
regional Victoria, where we are not always going to be
able to have doctors performing the tasks that
historically they have performed, and we will have to
put more emphasis on the work that division 1 nurses
and medical practitioner nurses do. As well, we are
going to have greater responsibilities put onto people
other than general practitioners just so we can get by in
our normal day-to-day lives.
Debate adjourned on motion of Mr SCHEFFER
(Monash).
Debate adjourned until next day.
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ABORIGINAL HERITAGE BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr GAVIN
JENNINGS (Minister for Aboriginal Affairs).

ADJOURNMENT
Mr LENDERS (Minister for Finance) — I move:
That the house do now adjourn.

Historic plane: preservation
Hon. ANDREA COOTE (Monash) — My
adjournment matter tonight is for the Minister for the
Arts in another place. This is a quite extraordinary
story. I had a phone call from a man the other day, but I
was not able to speak to him. I asked if I could speak to
him a little later, and he said he could not speak to me
later because he was in a plane and was about to take
off. I asked if I could ring him when he got back. He
said he was an agricultural pilot and was out spraying
crickets. I spoke to him that night. The story he had to
tell is extraordinary and very interesting. I urge the
minister to do something about this.
This man, Mr Gordon Wilson, has been flying for a
long time and knew of a rumour about a plane going
into a lake in the Western District. He flies his plane out
of Colac, and he had known for a long time that a plane
had gone into a lake not far from Colac but had never
been able to find it. Because the water levels are low
this year, when he was flying to spray the crickets he
came across the plane. The plane itself has the most
extraordinary story. I would like to tell the house about
it because it is a vital part of Victoria’s history. The
aircraft crash landed on 23 October 1950. The pilot was
trainee Vance Drummond and the flight had departed
from Point Cook. The aircraft had been submerged
from that time until approximately 12 months ago,
when Mr Wilson came across it.
Vance Drummond went on to have a distinguished
career in the Royal Australian Air Force. Some of his
history is as follows: he was shot down and parachuted
to safety on 1 December 1951 while flying a Meteor jet
in Korea, was taken prisoner and held for 18 months
until his release in September 1953. When he returned
to Australia he was chosen as one of the first RAAF
officers to operate the new Sabre jets as front-line
fighters. On 16 May 1956 Vance received the US Air
Medal, for which he had been recommended in 1951.

ADJOURNMENT
Tuesday, 2 May 2006

COUNCIL

He returned to flying duties in December 1961 and was
posted back to Williamtown as a flight commander.
Subsequently he was given the leadership of the Black
Diamonds aerobatic team. In January 1965 it was
announced in the New Year’s honours list that Vance
had been awarded the Air Force Cross. In 1956 Vance
was working very hard. He had a very distinguished
career.
I want to ask: will the minister please direct the
Museum of Victoria to recover and preserve this
important piece of Victoria’s history?

Victorian Farmers Federation: horticultural
conference
Hon. B. W. BISHOP (North Western) — My
adjournment issue tonight is directed to the Minister for
Water in the other place. The issue I raise is to invite
Minister Thwaites to Mildura to attend the annual
conference of the Victorian Farmers Federation
horticultural group, which will be held in Mildura on
21 June. I am sure the VFF would be delighted if he
could open the conference. I am advised the minister
was invited and has declined. I am told one of the
reasons is that he was not prepared to face a rally
protesting the government’s toxic waste dump. Whilst I
personally believe he should face the music, the Save
the Food Bowl Alliance has said that, if the minister
could come, it would be great and there would not be a
rally. It would like the opportunity to meet with him if
he comes.
The VFF horticultural conference should be a must for
the minister, as I am sure the debate will include the
economic sustainability study of our horticultural
region, which has recommended a seven-point plan that
addresses the immediate and longer term issues that
face our growers. The document is a good one, but it
needs to have the next step taken. It would be most
beneficial to have the minister there while these
important issues are discussed.
Further to that are issues on water. I make the point that
water issues pertain directly to Sunraysia, where each
of the irrigation districts are pump districts where water
is lifted from the river and then distributed to our
horticulturists. It would be great to have the minister at
the conference to discuss the breakdown of the input of
the customer service advisory committees into what is
in effect their own destinies. Call them what you will,
these customer services advisory committees — or
water service committees as they are known in other
water districts; in fact I believe that is a better name —
should be able to have an influence on what happens in
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the area, because at the end of the day they are
responsible for the bills.
The offer is there for the minister, and it is a fair
dinkum one. He should come up to the VFF
horticultural conference. There will not be any toxic
dump rally if the minister is prepared to meet with the
Mildura Rural City Council and the Save the Food
Bowl Alliance, take part in the debate during the
conference and avail himself of a real opportunity to
have a decent look around the area to get a fair
understanding of all the issues.
I believe the minister can do it. I remember when he
was in Mildura last at a water forum he was with
Warren Truss, the federal minister, and Karlene
Maywald, the South Australian Minister for the
Murray. I thought he did well. The action I request
from the minister is that he attend the VFF horticultural
conference in Mildura on 21 June, as he would be most
welcome.

Dental services: Western Province
Hon. DAVID KOCH (Western) — My
adjournment matter is for the Minister for Health in
another place. It concerns the ongoing and growing
waiting times for dental patients to receive treatment
across Victoria, particularly in western Victoria.
Concerned residents continue to frequently contact my
office expressing their dismay that they have to wait
48 months or more for dental treatment or are forced to
travel hundreds of kilometres to receive urgent care. I
recently had a very distressed constituent in my office
because she could not get her 19-year-old son into a
dentist. Her son was in severe pain, so she took him to a
doctor who was only able to suggest he take painkillers
and try to see a dentist as soon as possible. The best she
could do was to put him on an emergency waiting list
in a private dental clinic. No mother needs to be put
under this stress.
According to recently released government figures,
public patients in the Barwon region continually suffer
long waiting times, with people in Portland waiting
66 months — I repeat, 66 months — for general dental
care, the longest waiting time of any community in the
state. While the average waiting time in the Barwon
region is over 36 months, Warrnambool has a waiting
list of 55 months, Corio 40 months and Hamilton
37 months.
Patients in the Grampians region are hardly better off,
with average waiting times of 26 months. In Ballarat
the waiting time is 53 months and in Horsham it is
49 months. How this government can justify
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squandering over $80 million on frivolous
self-promotion yet let thousands of Victorians wait in
ever-growing queues for dental treatment beggars
belief. Surely this government could allocate a portion
of its massive $331 million budget surplus to alleviating
the long wait Victorians are forced to endure before
they are treated. This government continues to blame
the federal government for patients having to wait so
long to see a public dentist instead of finding solutions
to this growing dental crisis. If this government injected
more funding into engaging additional dentists and
supporting more training facilities, Victorians would
have more timely access to dental care.
This is not about initiatives and proposed programs, it is
about securing dental practitioners in regional Victoria
to undertake long-awaited dental procedures. The
minister has admitted she recognises the government
needs to do more to reduce waiting lists, but Victorians
are still waiting. My request is: will the minister
commit to providing dental services immediately to
regional Victorians in order to relieve these chronic
waiting lists?

The Waranga pipeline would have to deliver water to
the Campaspe irrigators at the time of peak irrigation
use, when the system would already be loaded and the
irrigation systems already stressed. That is when we
would need to deliver additional water through the
extra pipeline.
The Colbinabbin pipeline would be able to pump the
water into Lake Eppalock when the systems were
effectively getting ready to shut down. It would be
much easier to purchase both temporary and permanent
water for this Colbinabbin pipeline system. It would
also provide the opportunity for flood assistance. In
times of heavy rainfall we would be able to put water
into Lake Eppalock. This would also help return
recreational uses to Lake Eppalock.
I call on the Minister for Water in the other place to
conduct his own comparison of the benefits of the two
pipelines so that when the report of the consultants is
presented to him he will be in a much better position to
make an astute judgment and not just follow the lead of
the two local members of Parliament.

Responses

Water: Colbinabbin pipeline
Hon. D. K. DRUM (North Western) — Campaspe
irrigators this year will be receiving less than 40 per
cent of their water allocation. The water will come out
of Lake Eppalock and flow down the Campaspe River.
Hopefully it will get to the Campaspe irrigators in the
Elmore-Rochester area. Bendigo, which also draws
some of its water from Lake Eppalock, has spent the
last seven to eight months on stage 4A water
restrictions.
Coliban Water has just let a $100 000 consultancy to
determine the viability of a proposed pipeline from the
Waranga channel across to Rochester weir with a view
of securing out of the Goulburn system enough water to
meet the needs of Campaspe irrigators and therefore
alter the balance of the water taken out of Lake
Eppalock, possibly to be used in Bendigo. State
members of Parliament in the Bendigo region have
been very quick to support this Waranga pipeline
option. On the surface it seems to be a good option.
However, in recent weeks a much better option has
come to light — that is, a proposal to take water from
the Colbinabbin channel, straight out of the Waranga
Basin, and pump it over the Mount Camel Range
straight into Lake Eppalock. The Colbinabbin pipeline,
when compared to the Waranga pipeline, which is
happily much lower on the system, seems to have come
up trumps in nearly every area.
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Mr LENDERS (Minister for Finance) — The
Minister for the Arts in the other place had a request
directed to her from Mrs Coote regarding crickets and
Vance Drummond and his work. I will certainly
forward that on to the minister for her attention.
The Minister for Water in the other place had two
matters directed to him — one from Mr Bishop
regarding an invitation to attend the Victorian Farmers
Federation horticultural conference in Sunraysia, and
one from Mr Drum regarding the drawing of water
from various catchments in the Bendigo region. I will
pass those matters on to the Minister for Water for his
attention and response.
Mr Koch raised an issue for the Minister for Health in
the other place regarding dental services. I will pass that
on to her for her attention.
Motion agreed to.
House adjourned 10.32 p.m.
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Wednesday, 12 April 2006
DISABILITY BILL
Referred from Legislative Council.
The CHAIR — I declare the meeting open. I welcome everyone to the first public hearing of the Legislation
Committee established by the Legislative Council. By way of explanation for members who have not been to
earlier meetings on the organisation of this, the Legislation Committee was established by the Legislative Council
as a means of giving the Council a greater opportunity to consider legislation in detail than currently exists through
the committee-of-the-whole process. The committee will operate under the general rules of the Legislative Council
and in accordance with the sessional orders establishing the committee. The proceedings will be conducted in a
very similar way to the committee-of-the-whole stage of the Council.
At the outset can I say that the Legislation Committee is not an investigatory committee; it is a committee designed
to consider legislation in detail. It is not a committee designed to make recommendations or consider policy in
detail, but certainly it has the opportunity through considering legislation to look at how policy may be being
implemented in particular bills before the Parliament or how they may impact on policy. To that end we are
considering the legislation in a fairly formal process but using as much flexibility as we can to give the Council a
greater opportunity for scrutiny of legislation before it.
Before commencing any introductions of witnesses I wish to make a statement for the information of all
participants and the public in attendance. This public meeting of the Legislation Committee is a proceeding of the
Legislative Council and therefore enjoys the same powers and immunities and warrants the same respect as are
enjoyed by the house. The sessional orders governing the operation of the committee require the committee to
consider a bill in detail in the same order that applies to the consideration of a bill in the committee of the whole
Council. In relation to a question on a clause or a proposed amendment to a clause, all questions will be decided by
a majority of committee members present. The Chair has a deliberative vote and in the case of an equality of votes
will give a casting vote. The proceedings are being recorded by Hansard, and members of the committee, the
minister and any witnesses accompanying the minister will have an opportunity to request corrections to the proof
to be made by Hansard.
I would like to welcome the minister representing the Minister for Community Services, Mr Jennings, and ask him
to introduce his advisers. I will then ask the advisers to state their names, their addresses and the capacity in which
they appear today.
Mr GAVIN JENNINGS — Thank you, Chair, for the opportunity to present on this relatively historic
occasion — the first time the Legislative Council has seen fit to establish such a committee. I look forward to the
success of the process, as I am sure do members of the committee, members of the gallery and members of the
Parliament, and I hope we meet the expectations to apply the appropriate degree of scrutiny to the bill. I am joined
by Mr Arthur Rogers, who is the relevant officer of the Department of Human Services in relation to disability
services, and Mr Ian Parsons, who is an adviser to the Minister for Community Services.
The CHAIR — I ask each of the two advisers to state their names, occupations and address for the Hansard
record.
Mr ROGERS — My name is Arthur Rogers. I am the executive director of disability services in the
Department of Human Services, 8/50 Lonsdale Street, Melbourne.
Mr PARSONS — I am Ian Parsons, ministerial adviser to Minister Garbutt, 22/50 Lonsdale Street.
The CHAIR — Thank you. For the benefit of members and certainly for the benefit of the minister, in an earlier
discussion and meeting of the committee members of the committee indicated that there were a number of issues
they would like to raise that may require proposed amendments that they wish to subsequently propose to the
committee. I am advised that parliamentary counsel have been unable to keep up with the requests for amendments.
It has been agreed that under clause 1, the purpose of the bill, I will enable members to raise those issues, which
may resolve the question of whether or not the member wishes to continue with parliamentary counsel’s proposed
1
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drafting of amendments. This is just to advise the minister and his advisers that on this occasion it may be a little
unusual: we may have a slightly more wide-ranging discussion under clause 1 than we might otherwise have
had — hopefully to short-circuit the need to go down the path of a number of amendments.
Hon. BILL FORWOOD — Can I make a few comments by leave?
The CHAIR — Leave granted.
Hon. BILL FORWOOD — At the outset, on behalf of the opposition, we are very pleased that this committee
has been established and look forward to its work. I had a conversation yesterday with John Butera from the Office
of the Chief Parliamentary Counsel about the process we are going through today. As the Chair has made clear, this
is the first time it has been done. Given that a raft of changes have been proposed to us by various people and
organisations, it was becoming very difficult for the parliamentary draftsperson to stay on top of the order in which
these things would be done. We had a conversation about whether it would be possible for us to have some
discussions about general principles to see whether there was some room for amendments to be adopted, and if so
to then draw the amendments, which is why we had the previous conversation.
We do not intend to make it difficult for the committee, but we hope you will bear with this because we will be
juggling a few bits of paper in order to try and get to the most efficient way of dealing with the bill before us.
Mr GAVIN JENNINGS — Could I respond to those issues, Chair?
The CHAIR — Certainly.
Mr GAVIN JENNINGS — That does not surprise me, Mr Forwood, given the submissions that you referred to
in your second-reading contribution — —
Hon. BILL FORWOOD — Have you read it?
Mr GAVIN JENNINGS — And from what I understand to be the range of responses to the bill, this is
something that has exercised me in terms of my presentation before the committee. In fact I have raised this with
officers in terms of us trying to organise our thinking in trying to deal with this — it could be a very unorganised
and very difficult thing to do. I just wanted to flag with you that in my instructions and guidance received from the
minister, I am not in a position before we start to give the committee any indication that I am in a position to agree
to amendments at this point in time. However, in relation to the matters that obviously are going to be discussed
before the committee, we are happy to tease out the underlying rationale, policy intent and implementation of the
bill, and we can do that from our perspective as much as possible within the provisions of the bill itself, but we
understand that there might be some degree of latitude required to kick-start our work through either clause 1 or the
objectives clauses, so we are comfortable about that.
Hon. BILL FORWOOD — Can I just follow up, by leave?
The CHAIR — I am sorry. I have an indication from Mr Drum that he would like to make an opening
comment. I will do that, and I will come back to you, Bill.
Hon. D. K. DRUM — Thank you, Chair. I thank the minister for outlining how he sees the process working. I
must apologise from my perspective that we are not organised, but the submissions have been coming in quite
steadily, and we simply have not had enough time to get it done. We will therefore not be able to cover all our
issues in the purposes of the bill, but certainly we will be able to make a good start on the bill. This is a new
process. I think we will require as much flexibility as we possibly can to try to get as many broad statements and
broad discussions in relation to potential amendments as we can possibly have.
The CHAIR — Mr Forwood, do you want say something?
Hon. BILL FORWOOD — By leave again, Minister, just following up your earlier comments, I would not
have expected that you would have the capacity to agree to an amendment without discussion with your ministerial
colleague. Are you suggesting that, if the committee reaches the stage where it believes an amendment is
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warranted, you will take it back to the minister and then report back to the committee about whether it is acceptable
or not?
Mr GAVIN JENNINGS — Commonsense would decree that, if the committee at any stage determines on a
recommendation in its deliberations, consistent with the brief it has been given by the Legislative Council, it would
be appropriate for me to seek the guidance and instruction of the minister. But in terms of a method before we start,
I do not come before the committee with necessarily the expectation or the mandate of the minister to make
amendments to the bill.
Hon. BILL FORWOOD — But you are not ruling out the possibility that amendments might occur?
Mr GAVIN JENNINGS — No, I am not doing that at all. To be clear about it, if the committee makes some
recommendations or so moves that amendments should be considered by the government, then the government will
consider them, but I am not volunteering an open season in relation to the bill.
Hon. BILL FORWOOD — You did not bring any amendments to us?
The CHAIR — Mr Forwood, can you ask your questions through the Chair?
Hon. BILL FORWOOD — Sorry. Through you, Chair: you did not bring any amendments for us?
Mr GAVIN JENNINGS — No.
Ms MIKAKOS — Chair, by leave, if I could just make some comments. I understand the procedure of this
committee will be that the voting members of the Council who are members of this committee will be able to move
and vote on amendments. There will then be a recommendation back to the whole of the Council, and it may well
be at that point in time the minister or the government may be able to indicate one way or the other whether the
amendments are agreeable to them. I do not believe it is necessary for the minister to indicate in the committee’s
deliberations what the position of the government may well be one way or the other in relation to any proposed
amendments.
Can I also take this opportunity to acknowledge that many individuals and organisations have taken a great deal of
trouble to email various thoughts and submissions to members of the committee. I want to acknowledge that work
and thank those individuals for the care and attention they have given to the bill. Certainly there has been a great
deal of reading for many of us. Some of those submissions have only been received by us this morning — or
speaking for myself, I received a number of those this morning.
I want to also just make the point that I think this is a terrific opportunity for us, as members of the Council, to
consider this bill in more detail. In the normal course of events the Council would have concluded its debate on this
bill in the last sitting week. We are setting aside — and the minister, and I thank him for his time, has set aside —
at least three additional half days to consider this bill. That is really a unique opportunity for the Council to consider
this bill in greater detail.
The CHAIR — I am anxious to get moving. Mr Forwood, I hope it is important.
Hon. BILL FORWOOD — I just want to pick up on something Ms Mikakos said. While there is a formal
structure for this committee to report back to the Parliament, my understanding is that this is a trial — this is the
first time this committee has met — and the intention of the committee is to produce the best piece of legislation
that is possible. Therefore, rather than being overly formal about it, if we do have some things we would like the
minister to take on board, I do not think we should have to wait until a report has been produced and tabled in
Parliament in a month’s time, if the minister has the capacity to go and have a conversation with his ministerial
colleague. I would be looking, in the spirit of cooperation that I know is around this table, for us to approach this in
the easiest way possible to achieve the best outcome.
The CHAIR — Mr Forwood, in truth you know it is not possible in the process of a meeting such as this for a
minister representing another minister to agree to amendments without further consultation and discussion of the
implications. That is very unlikely to occur.
3

LEGISLATION COMMITTEE: DISABILITY BILL
1478

COUNCIL

Wednesday, 12 April 2006

Clause 1
The CHAIR — Minister, do you wish to make any opening remarks to the committee in relation to the
legislation?
Mr GAVIN JENNINGS — I think the government and certainly the minister, who actually has undertaken a
great degree of consideration of the new bill, are particularly mindful of the rights, expectations and hopes for the
highest quality of life for those in our community who have disabilities and those who care for them and are
concerned about their wellbeing. They have drafted and prepared a bill for Parliament’s consideration that builds on
a fine legislative tradition in Victoria in leading the way in terms of recognising the rights of people with disabilities
in our community to have an enhanced quality of life and receive the appropriate degree of support to enable them
to live independent and enriched lives that are based on their own empowerment.
Certainly it is the view of the government that it has tried to maintain that dignity and principled approach through
the objectives and principles of the act, through the various mechanisms to ensure that there are obligations on
behalf of the state and providers to provide for the planning and catering to the support needs of those in our
community who fall within the scope of the bill and have every right to expect services to be responsive and
respectful of their needs. It provides for remedies if in fact those services fall short of those needs. It provides
independent scrutiny of the delivery of the obligations under the act.
The way in which the bill has been structured provides for the integration under one statute of what had previously
been covered by two acts of the Victorian Parliament. One dealt with the rights and opportunities for people with
disabilities and another covered a specific set of service arrangements within a complete framework. It tries to
achieve those objectives and adds in the additional scrutiny, independent validation and accountability mechanisms
I have alluded to.
We have confidence in the bill. The minister and those who work with the minister have embarked upon an
extensive consultation process with the sector. We recognise that in trying to achieve these outcomes in a way that
provides a framework for choice and a framework for the appropriate degree of accountability, consistent with
other mechanisms on the Victorian statutes such as the Financial Management Act and other reporting
requirements, and consistent with other approaches to service delivery, the government has achieved a balance in
that approach.
We understand that in achieving the balance of those objectives and modernising the act some people may be
concerned about what they may perceive to be alterations that may impact upon the rights and obligations of them
as citizens of the state and as providers to provide care. We understand there is a degree of confidence that needs to
be maintained in that commitment of the Parliament and of the government to support appropriately the level of
service and support that is provided to people with disabilities in our community; and we do so, recognising that
some people have some concerns at this present point in time as indicated by the weight of the piece of paper that
Mr Forwood has in his hand. But the government believes that on balance the matters have been addressed.
We recognise that there is some perception that there may have been some alterations to people’s standings and the
rights and opportunities of people. We are very happy to go on the public record and have consideration of those
matters, because the government is confident that on balance this piece of modern legislation does achieve certainly
what the minister and the government embarked upon. We think it is a modern framework for both the protection
of rights and opportunities and the appropriate way of scrutinising services, and the delivery of those services to
people in our community. With that degree of confidence and support for the bill, but also with the recognition that
there are some issues that we need to tease out through the committee stage, I will allow for others to make their
contributions.
The CHAIR — Thank you, Minister. Are there any questions for the minister on his opening comments?
Hon. BILL FORWOOD — I would just like to make a couple of comments.
The CHAIR — Can I interrupt for one moment? I have a note from Hansard, and I should just explain some
points to members. These are voice-activated microphones, and I understand that this is the first time there has been
a direct digital feed down to Hansard. Hansard is having some trouble hearing, and I ask members to ensure that
4
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they are speaking directly into their microphones, which is why I interrupted you, Mr Forwood, noticing that you
were not — not that I ever thought you were incapable of being heard, Mr Forwood!
Hon. BILL FORWOOD — Normally my voice is loud enough.
The CHAIR — Can I also say that, because of those arrangements, we need to be careful that this does not end
up as a conversational discussion, because if it does Hansard will not be able to properly notate it. We will need to
have some order and have members speaking one at a time.
Hon. BILL FORWOOD — I note, Minister, that you said ‘on balance’. I think that much of the conversation
that is likely to occur over the next two days will be about the issue of balance. I have, for example, a quick
paragraph I would like to read from Wendy and Peter Kiefel which I received yesterday:
Please find attached some suggested changes to the Disability Bill. It is by no means complete. Failure to comment on the many other
fundamental flaws in the bill should not be interpreted as understanding and acceptance of the bill. My ability to suggest changes has
been limited by the severely restricted democratic opportunity that the government has given me. As a member of the legislative review
committee may I ask, please, that my protest about the processes and spin surrounding this be formally noted by the committee.

While I accept that the government’s intention has always been that we produce world-class, ground-breaking
legislation, I would just remind the committee that the road to hell is paved with good intentions and that there are
people very aware of bits of the sector who do not believe that in fact we have ended up with the best legislation
that is possible. I need go no further than CIDA, the peak body which provided information to me and I presume to
other members today, which again indicated that they had some concerns about bits of the legislation.
Under clause 1, I would like to quickly deal with some of the issues that were raised with me and others, unless
Mr Jennings wishes to comment on what I have said.
Mr GAVIN JENNINGS — I have no idea what the road to hell looks like but I certainly recognise that beyond
good intentions, which is what I clearly flag, I believe there is a delivery on those good intentions. The confidence
in terms of the bill and the role the minister has embarked upon is not diminished by the notion that good intentions
is all that is being delivered here.
Ms MIKAKOS — In relation to the comments that Mr Forwood made, and particularly the comments that
were read out from a particular individual, I think it is important to put on the record that this has been, as I
understand it, a very long drawn-out process involving I think about three years of public consultation with an
exposure draft of the bill having been put out, so I think there have been many opportunities for individuals and
organisations to make submissions to the government about this legislation. I find it peculiar that an individual is
complaining about lack of time to participate in the process because in the normal course of events most bills are
not put out as exposure drafts — it is done occasionally where a major rewriting of legislation has occurred as is the
case in this instance — so I think it might be useful perhaps if the minister could briefly outline what the process
has been. That might be a useful starting point for this committee’s deliberations, and also for the benefit of
members of the gallery, to just give some background information as to the consultation process and how we have
got to where we are today.
The CHAIR — Minister, would you like to assist?
Mr GAVIN JENNINGS — I think Mr Rogers, who has been involved with this, can deal with this probably
very quickly.
Mr ROGERS — Thank you, Minister. The process has been taken through a number of phases. The first phase
was actually the release of documentation and what some of the policy issues would be. Then, following the public
consultation process across Victoria where there were sessions for the public as well as focus groups for people
with a disability, a report was released at the end of 2004 which set out some of the proposals for legislation.
Following that report a number of further submissions were made and a number of meetings were held between the
department and different members of the sector, I think comprising some 30 hours of meetings, to work through
some of the issues in the report. An exposure draft was then released in November last year with a further time for
submissions originally through until just before Christmas and then extended through to January.
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At the end of that there were a further 73 submissions received on that exposure draft. The process has taken
approximately two and a half years but there were some preliminary discussions before that. In addition, the
legislation was stated to implement some of the policies and objectives of the state disability plan. That state
disability plan, as members would recall, followed a very extensive community consultation and much of the
legislation is about enacting the principles of that state disability plan.
The CHAIR — Thank you, Mr Rogers. I might add that I do know how extensive that consultation process was
for the statewide plan, having been the parliamentary secretary at the time. Mr Forwood, do you have a subsequent
question?
Hon. BILL FORWOOD — I would like to follow up and perhaps if the minister thought it appropriate,
Mr Rogers could comment on this as well. In the second-reading debate I put on the record an exchange between
the department and CIDA. CIDA, in its submission on the exposure draft, made a number of suggestions, met with
the minister and believed that it would have an opportunity to discuss those matters with the department, but the
department unfortunately under pressure of the changes was not able to meet with CIDA, as the peak agency;
CIDA was disappointed at that. Also as I mentioned in my second-reading contribution, for example Max Jackson
submitted his detailed analysis of the exposure draft but was unable to enter into a dialogue with the department
about the particular issues that were raised.
In relation to the point made by Ms Mikakos, you can consult for as long as you like, but length of time does not
necessarily mean anything other than that. Sometimes a short consultation between two people about a particular
clause is worth a darn sight more than three days or three years of consultation.
The CHAIR — Minister, do you wish to comment?
Mr GAVIN JENNINGS — I am going to let Mr Rogers deal with the specifics of that, but just as a general
rule of thumb, going back to our starting point today, in terms of the balance I know full well from my
understanding of the submissions that have been received in response to this bill that there continues to be a range
of responses and in fact sometimes mutually exclusive positions being put by different stakeholders in this debate.
If people enter into consultation with the expectation that all of their agenda can be accommodated, it is almost
impossible to achieve that outcome. At some point in time there gets to be a threshold point of whether to proceed
with the bill or not to proceed with the bill. I am particularly mindful that this relates to one bill that I currently have
before the Parliament — a similar consultation period, similar range of expectations — —
Hon. BILL FORWOOD — The heritage bill.
Mr GAVIN JENNINGS — The heritage bill, but a decision was made to deliver a bill on balance that
represents the best outcome. With that preamble, Mr Rogers will deal with the specifics.
Mr ROGERS — Thank you, Chair. Following the release of the report on recommendations for the legislation,
which was in late 2004, the department — that was me and other officers of the department — determined that it
would meet with a group of representatives principally from the intellectual disability sector. We met with three or
four organisations together to work through the issues in the report. We met 15 times for 30 hours, and substantial
changes were made to that report on the recommendations which were in the exposure draft of the bill, including
sections specific to intellectual disability, changes to the principles, the establishment of the office of Disability
Services Commissioner which was not in the original report, and a number of other major changes to that report.
Following the release of the exposure draft we met again with some of those people individually, including when I
met, with other officers of the department, with Ms Jackson from CIDA as well as others, and discussed the
submission that she had made to the exposure draft. I then followed that with a phone-call discussion with
Ms Jackson. The point I would like to emphasise is that subsequent to the report of recommendations there was
substantial consultation with that group and other groups which resulted in changes to the exposure draft.
The CHAIR — Thanks, Mr Rogers. I have had an indication from Ms Hirsh that she would like to make a
comment.

6

LEGISLATION COMMITTEE: DISABILITY BILL
Wednesday, 12 April 2006

COUNCIL

1481

Hon. C. D. HIRSH — With regard to the bill, I have spent a fair bit of time reading it. I was very involved in
1986 in the development of the then act. It was landmark legislation then, and I think everyone here remembers that
it was wonderful. I re-read it: it is 20 years old, it needs change, it was a different time, a different era, with
different problems. When I think of how far we have come in the last 20 years I feel very pleased with what we
now do, particularly in the area of people with intellectual disability.
On page 17 of the bill clause 6(2) says:
The repeal of the Intellectually Disabled Persons’ Services Act 1986 —

that is the landmark legislation of 20 years ago that I referred to —
… does not affect the responsibility of the Minister and the Secretary for the provision, management, development and planning of
services for persons with an intellectual disability.

To me that makes very clear, when I read the bill, that the landmark decisions of the 1986 bill are still in place in
this bill. I am sure if there were anything in the bill to the contrary the minister and the secretary would have it
amended to ensure this subclause stays in place.
Hon. D. K. DRUM — While we are talking about page 17, clause 6(2) states:
… this Act does not affect the responsibility of the Minister and the Secretary for the provision, management, development and
planning of services for persons with an intellectual disability.

That is a very broad statement. What we are moving away from in the Intellectually Disabled Persons’ Services Act
and the Disability Services Act is very clear and precise measures that have been put in place that legislatively tie
the minister to the provision of those services. Existing legislation that we are getting rid of has an absolute and
cast-iron entitlement that anyone with a disability will receive those services. That is at the core of the legislation.
We are taking that away and replacing that precise and direct entitlement and responsibility that ‘a minister must do
this’ and ‘the secretary must do that’ with the ‘minister may’ or a ‘secretary will provide management and
development’. This bill has gone from precise directions to broad generic statements. Along with a range of issues
in relation to the acknowledgment of families, the lack of information that will be passed on to families, the
entitlement of people to receive services, is the government going to fund services associated with disability or will
it make its best endeavours — they are some of the aspects I have concerns with when talking about the purpose
clause of this bill.
Mr GAVIN JENNINGS — Firstly, I am concerned at the way we are going beyond the purpose clause.
The CHAIR — I share that concern, but I am allowing some latitude.
Mr GAVIN JENNINGS — I will respond to that latitude, but it will be a challenge for us all to try to deal in a
structured way with the issues if members are going from clause to clause.
The CHAIR — I agree with you.
Mr GAVIN JENNINGS — One of the variations in terms of the way statutes have been prepared over the last
20 years has been to incorporate facility frameworks within legislation in a way that was not the norm 20 years ago
or prior to that. For instance, many statutes were based on a set of principles and objectives and some statements
that might be more closely categorised as good intentions without necessarily any backup. There were no sanctions,
no provisions and no accountability structures to back up quite often what was expressed in the objectives and
principles.
While this bill may fall short of some of the statements in terms of linear clarity that Mr Drum is seeking, I think it
is important to recognise there is not a disingenuous structure that underpins the bill. The bill is designed to restate
principles and objectives, to be honest and very specific in the way it goes beyond delineating roles and
responsibilities — for example, in the bill the roles and the obligations of the secretary are extremely well specified.
Indeed, part 3, administration, delineates very clear roles and responsibilities of the secretary. Also in part 3 are
mechanisms that are currently not available in terms of scrutiny, enforcement, shaming mechanisms, facilitating
mechanisms and accountability mechanisms — they are the advisory council and the disability services
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commissioner, positions that do not currently exist, and recourses that do not currently exist within the existing
framework.
Taken as a whole this bill is designed to bridge the gap between principles, objectives and obviously obligations in
terms of providing support and then mechanisms for accountability, whether they have been followed through on.
It is more complete in its structure and I would argue more honest in the way in which there are guarantees implicit
in statute. There are structures in place to demonstrate how they can be delivered.
Hon. G. K. RICH-PHILLIPS — Mr Rogers in his earlier comments spoke about the consultation process
leading up to the development of the bill before the committee. For those of us who have not been as closely
involved with this legislation as others, perhaps you could expand upon the groups Mr Rogers referred to when he
said there were 15 or so groups that met with the department for some 30 hours in total to arrive at some of these
recommendations. I want to know of those groups who represented the interests of the families or parents of people
with disabilities in those discussions?
Mr GAVIN JENNINGS — Mr Rich-Phillips asks for advice that may be more appropriately provided by those
who were intimately involved with that consultation rather than me.
Hon. G. K. RICH-PHILLIPS — I am told that everything has to go through you, Minister.
Mr GAVIN JENNINGS — I thank you for that courtesy, but I will delegate my opportunity to answer to
Mr Rogers.
Mr ROGERS — As a point of clarification, I should say there were 15 meetings of 30 hours with some groups.
I was not meaning to indicate there were 15 groups. The groups we met with were principally groups from the
intellectual disabilities sector — Ms Jackson from the Council of Intellectual Disability Agencies, which I
understand represents intellectual disability service providers; the Victorian Advocacy League for Individuals with
Disability (VALID) which represents people with a intellectual disability and their families; and the president of the
Intellectual Disability Review Panel — —
Hon. C. D. HIRSH — I am having trouble hearing.
The CHAIR — We cannot hear anything.
Mr ROGERS — Should I keep going or start again?
The CHAIR — Keep going.
Mr ROGERS — Also, the secretary of the Health Services Union of Australia and on some occasions, the
Public Advocate who represents some people with a disability. Those are the primary groups I met with. The first
four I mentioned were the ones who participated in the 15 meetings — so it was the same group that we spoke to
on 15 different occasions. There were four groups.
Hon. D. K. DRUM — On the same issue, Minister, it was put to me — and I would like some clarification in
relation to the consultation process — that the transcripts from those meetings were never made public. Was there
any truth to that, that a lot of that consultation process was in fact kept away from the public’s view, which was in
stark contrast to other consultative processes that have in fact taken place when other legislation in this field has
been formed?
Mr GAVIN JENNINGS — I think Mr Rogers is better able to answer this question.
Mr ROGERS — It is my understanding that transcripts were not made available and that the reported
recommendations in 2004 in fact summarised the issues and the response of government, so those transcripts were
not made available. I also understand that the submissions made in the last round of consultation on the exposure
draft, where people indicated that it was acceptable for them to be made available, were actually posted on the web
site, but there were no transcripts of the actual meetings made publicly available.
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The CHAIR — I am anxious to move into some of the other detail of the legislation rather than the process of
getting there. So can we try and draw the discussion on the process of getting to the legislation to a conclusion
now?
Hon. BILL FORWOOD — I think the purposes clause might be a good spot, Minister, to deal with the issues
which were raised by the Transport Accident Commission. I did touch on this during my contribution in the
second-reading debate. I have a copy with me of its submission on the exposure draft. It has a number of
recommendations, but one of the key clauses, and I shall quote from page 3 of the document I have, is:
The TAC has been advised by officers of the disability division of the department … that the bill is intended to provide coverage only
to those people and the service providers funded by the disability division.

It goes on requesting clarification, noting that:
Protections for people accessing services who are not funded by the disability division (for example … TAC, VWA, public liability and
medical malpractice …

I guess the fundamental question is: does the bill cover every person with a disability or does it in fact only apply to
people who are funded through the Department of Human Services?
Mr ROGERS — Those parts of the bill that refer to the regulation of service providers only refer to those
service providers funded through disability services.
Hon. BILL FORWOOD — If you then read— and you are probably aware of the example — what the TAC
says:
A shared supported accommodation facility where clients are funded by TAC … must register as a supported residential service under
the Health Services Act … If a TAC client left such a facility and the place was taken by a client with DHS funding, the facility would
then fall outside the Health Services Act … and come under the bill. If the DHS client subsequently moved out or died, there would be
no further obligation by the residential service provider to comply with the bill. The TAC residents would lose their residency
protections and have no recourse …

In those circumstances would it not be better if we had one set of rules that applied to all the people? You cannot
have a situation where rules apply to one person differently to others just on the source of the funding.
Mr ROGERS — The issues raised by the Transport Accident Commission refer to, I guess, a policy decision
which was made earlier — that this bill would in fact only refer to those services which were to be funded by
disability services. The basis for that discussion was that there are a number of other providers who provide both
accommodation support for people with a disability, but they are in fact regulated by other measures — such as
people with a disability who live in nursing homes, hostels or high-key and low-key residential facilities and people
who live in supported residential services who are covered by other parts of acts and regulations, and people with a
disability who live in services that are covered by the Health Services Act. We believe the distinction should be
made that we would not cover those areas which are in fact already covered by other acts. In most instances that is
fine, because these facilities are mutually exclusive. Something such as a hospital or a nursing home is not
something we fund.
Hon. BILL FORWOOD — Let me just pick up on this, because as Mr Rogers knows, there are facilities where
there is joint occupancy. The TAC these days has its people spread around through community residential units
(CRUs) where other people are as well.
The point I was getting to, Mr Rogers, is: where in the bill before the house does it say that it applies to people with
a disability funded through DHS and not through any other source?
The CHAIR — Mr Forwood, I appreciate that we are struggling in terms of the minister deferring the
answering of questions to Mr Rogers — this is a new process — but can I just say that the reason why I am
requiring the formality of putting questions to the minister is that this is not a forum in which members of the
Council can question, and in future circumstances interrogate, a person who comes to the table with a minister.
Hon. BILL FORWOOD — Let me back off entirely and say that I have no wish to interrogate Mr Rogers.
Minister, could I readdress my question to Mr Rogers to you?
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Mr GAVIN JENNINGS — You can, and Mr Rogers and I will workshop the answer and be back to you in a
second.
Hon. BILL FORWOOD — Thank you.
Mr GAVIN JENNINGS — This goes back to some of my introductory remarks about the differences between
rights and opportunities for individuals who would be given overall protection and certainty right across our
community as distinct from the application of the bill as it relates to service provision. This aspect that Mr Forwood
is highlighting is in fact that the connection between the obligations to provide a support plan that is provided by a
registered provider is provided for within the scope of the bill — and in the definitions this issue is covered on
page 5.
Going back to the building blocks of this story, there are obligations in relation to plans that under the scheme of
the bill will be established under the authority of the secretary. Service providers are funded by the secretary or
funded by the government as registered service providers under the legislation in accordance with that definition on
page 5 of ‘disability service provider’ — and that is the hook that comes back in terms of the specific application of
those service plans.
Other provisions of the bill that relate to more general entitlements — to more general rights and the nature of
people with disabilities being covered by action plans and in terms of issues that may be seen as equal opportunity
provisions — apply to everybody. In terms of those general provisions, they apply to everybody, so there are not
two categories of people. Where the differentiation comes into it is that where the obligatory service plans are
provided within the scope of the bill, they come through a registered provider that is registered and funded by the
department.
Hon. BILL FORWOOD — I note that we are dealing with the purpose clause, clause 1, which says:
… to enact a new legislative scheme for persons with a disability …

It does not say the source of their disability or the source of their funding. If you further read what the TAC says in
its submission, it goes on to point out that the residential tenancy rights are different for different people. It goes on
later in its submission to point out that the use of restraints is different. Its recommendation 4 is:
That provisions relating to the use of restraints and seclusion be mandatory for the entire …sector …

The purpose clause, in my view, deals with the entire sector:
… to enact a new legislative scheme for persons with a disability …

So I would recommend that this committee consider an amendment that picks up what the TAC says, which is that
if you are disabled you will be treated the same, no matter whether you are funded by DHS, TAC or anyone else.
That would be my preference. But if we cannot have that, then I would be recommending to this committee that we
specifically put into the bill before the house a clause that says, ‘This bill only applies to people funded by DHS
and does not apply to everybody else’. Only by doing either of those things will we get the clarity, which I know is
the purpose or the reason behind the course of action that the government has taken, to put these things together and
make it clearer. Unfortunately, with the best will in the world, I would submit that you have not quite achieved the
aim. So, Chair, I do not know how to handle it. I do not want to keep going on this particular point, but I do think
there is room for some thought about improving the legislation in either of those two ways.
The CHAIR — Minister, do you wish to comment?
Mr GAVIN JENNINGS — I note the potential for that confusion. In fact it is because of the way in which the
bill has been structured that that potential exists. So I note that, and we will reflect on that.
Hon. BILL FORWOOD — Thank you very much. I really appreciate that.
The CHAIR — Do you have any other matters of a general nature in clause 1, Mr Forwood? Mr Drum has
indicated that he does not.
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Hon. D. K. DRUM — I have just one. No, sorry; it is not on clause 1.
The CHAIR — Okay. Mr Forwood has proposed an amendment — —
Hon. BILL FORWOOD — Yes, I have an amendment to clause 1.
The CHAIR — However, I advise the committee that the clerks have indicated to me that they have found a
significant number of errors in the amendments that are already before us. Mr Forwood, your proposed amendment
to clause 1 states:
Clause 1, line 4 omit “responsibilities and”.

In fact the amendment is to line 6 — as a starting point. I propose a short, 5-minute adjournment so I can consult
with the clerks, Mr Forwood, Mr Drum and my colleagues here to see whether we can find a way through what
people have raised about the amendments they wish to propose.
Hon. BILL FORWOOD — Sure, whatever.
The CHAIR — The clerks have already indicated to me that they have found a significant number of errors
with the amendments before us.
Hon. BILL FORWOOD — My copy has ‘first draft’ on it, Chair.
The CHAIR — With the forbearance of the committee, I suggest a short, 5-minute adjournment, and we will
have a quick discussion.
Hon. BILL FORWOOD — Sure.
Mr GAVIN JENNINGS — If we must.
Sitting suspended 3.38 p.m. until 3.44 p.m.
The CHAIR — We will reconvene the committee proceedings. Thank you to everyone for your indulgence.
Mr Forwood, you have proposed an amendment to clause 1. I am advised by the clerks that there may be an error,
and I need you to propose an amendment to your amendment. Your amendment to clause 1 states:
Clause 1, line 4 omit “responsibilities and”.

My understanding is that it is in fact line 6. Is it your intention that it is the words from line 6 that should be
omitted — ‘responsibilities and’?
Hon. BILL FORWOOD — Yes. I think we counted from the first rather than — —
The CHAIR — I appreciate that.
Hon. BILL FORWOOD — I apologise for the error.
The CHAIR — So you are proposing that — —
Hon. BILL FORWOOD — Yes.
The CHAIR — Can you move your amendment as per line 6 rather than line 4?
Hon. BILL FORWOOD — Let me move the deletion of the words ‘responsibilities and’ from the purpose
clause. Therefore I move:
Clause 1, line 6, omit “responsibilities and”.

As I said earlier, the purpose of the bill is to produce a new legislative scheme which reaffirms and strengthens
rights and responsibilities. There are lots of references in the bill to ‘rights’, and I presume they are rights as
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outlined through the bill, because there is no bill of rights, so how else are we defining the word ‘rights’? I presume
that ‘rights’ therefore means the rights in the legislation before the house.
As I read it I could not find lots of responsibilities in here, and it seemed to me it would be far clearer if we took out
the word ‘responsibilities’ wherever it appears, particularly here in clause 1. I therefore have so moved.
Mr GAVIN JENNINGS — Can I repeat the threshold issue, that the government recognises there are
provisions within the bill and the structure of the bill as has been provided to outline rights and responsibilities that
are general in their application, some of them are specific in their application. Then they go beyond that to talk
about certain service obligations that will be accountable through mechanisms that apply to providers who come
within the scope of the bill, so it straddles two aspects. I say to the committee that in the government’s view and on
reflection we believe that the purpose clause is sufficiently a general descriptor of what is contained within the bill.
I am sure I could very quickly outline a number responsibilities that relate to the residential tenancy obligations that
I am advised exist, so some responsibilities are outlined in the bill. In terms of detail, the government would not
agree to ‘responsibilities and’ being removed. In conclusion on the general point, if there are specific differential
applications of various divisions of the bill, in terms of the substantive issue that Mr Forwood raises there will be
opportunities for us to consider those within those specific divisions.
Hon. D. K. DRUM — The minister may have answered in his last line where I was coming from, but this
sequence of rights and responsibilities is repeated quite often throughout the bill. The fact that it exists here in the
purpose of the bill gives it the connotation that these rights are given to people with disabilities provided — and
only provided — that they then uphold their responsibilities; so they are contingent upon responsibilities being
upheld. We would all understand that many of the recipients of these benefits who need these services we are
talking about are simply incapable of upholding any responsibilities, and therefore it seems to be ill founded that
they would be sitting here in the purpose of the bill when the vast majority, I would even go to say, of the recipients
are not capable of upholding any of their responsibilities or many of their responsibilities or all of their
responsibilities. Therefore, I think it is out of place to be talking under the purpose of the bill about the rights and
responsibilities of people with disabilities.
Hon. C. D. HIRSH — Chair, I would also like to comment on the concept of ‘responsibilities’. To remove the
concept of ‘responsibilities’ from anyone with a disability, no matter how severe the disability, is in my view to
actually denigrate them as a human being. It is to go back to the old argument that people with disabilities are not
educable. I know the degree of disability that some parents have had to deal with, and you cannot look at it; but to
remove the concept of responsibility overall from a disability bill is in my view — and that is a personal view —
not appropriate.
Ms MIKAKOS — Can I also speak in opposition to Mr Forwood’s proposed amendment. Similarly to
Ms Hirsh, who I think has put it very succinctly, on reading the second-reading speech and trying to understand the
philosophy behind some of the language that has been used, the inclusion of the word ‘responsibilities’ is about
self-determination and respect for people with disabilities, as far as I can understand. I know the minister referred to
the four tenancy issues. As I recall, there are issues in the bill that relate to responsibilities of people with
disabilities in particular accommodation, issues of respect, say, to their fellow tenants and so on. I understand that
there are specific instances within the bill where people with disabilities have got mutual obligations to their fellow
tenants and also perhaps to their service providers.
I acknowledge that Mr Drum has a valid point, that the degree of disability and a person’s understanding and
capacity to understand their obligations and responsibilities may well vary in each particular circumstance, but I
think that in speaking against this proposed amendment it comes down to exactly what Ms Hirsh said — that is,
taking out those word ‘responsibilities’ would be one by which we would be viewing as a Parliament all people
with disabilities as people who are incapable of making decisions for themselves or having any ability to be
involved in disability plans and any other kind of treatment or care that might relate to them as individuals. I think it
is important that right in the purposes clause of this bill we are using language which is really about treating people
with respect and dignity.
Hon. D. K. DRUM — I accept what the members are saying. I need further guarantees from the government
and from the department — and maybe this can be done later on, piece by piece — but I thought that if we got rid
of it here, we would save an awful lot of talk in each of the clauses where they are talking about the provision of
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service in any way being reliant upon a person with a disability being able to uphold their ‘responsibilities’. That
needs to be clarified right through the bill or it could be clarified here.
Mr GAVIN JENNINGS — I will do my best to satisfy that expectation and any concern that might be out
there in the community. I will try and be clear. The government’s intention is to ensure that people’s rights are
protected, that they are applied, and that there is no sanction that relates to the question of , ‘If you fail your
responsibilities, your rights will be removed’. That is definitely not the intention of the government. The
government is in fact, by design, committed to ensuring the rights of people are protected, enhanced and cherished
and not undermined by any sense of mutual obligation in that sense.
Interestingly enough, the concept of responsibilities relates to a couple of things. Both Ms Hirsh and Ms Mikakos
referred to the underlying assumption that all members of our community should be empowered to exercise their
self-determination within the community. It is on the assumption of their capacity as much as possible to determine
the quality of their own lives — and the aspect of responsibility reflects upon the rights of others that they may live
with and share an environment with — that their rights are not impinged on by a lack of respect and regard that
may be within the capacity of people who come within the scope of the bill. That is the sense of the
responsibility — the mutual obligation that operates at the level of respect and regard within the community and
within living arrangements. The concept of responsibility is not to undermine the commitment of the government
and the commitment of the Parliament through the passing of this bill, to afford the rights of people within our
community who live with a form of disability.
Hon. D. K. DRUM — I was just considering whether or not that wording was part of either of the two bills that
we are doing away with. Do you know if ‘responsibilities’ was mentioned in the purposes of the existing bills?
The CHAIR — Whilst the minister and advisers are checking on that, Mr Drum, I will perhaps make my own
comment to the committee. I think it is reasonable to suggest that anyone receiving any level of service, whether it
be from the government or from other agencies, generally has some degree of responsibilities that are associated
with the receipt of that service, so I am not troubled by the use of that word in that context.
Hon. BILL FORWOOD — Do you, Chair, believe that responsibilities apply to people who are under 18 in
these circumstances? You said ‘anyone.’ The bill deals with people up to the age of 18 as well and talks about
responsibilities. Are we saying that an 8-year-old or a 10-year old has got responsibilities?
The CHAIR — Mr Forwood, the point of the purpose clause is to outline the purpose of the bill. I am saying
that in the context of the bill it is about the description of the receipt of services, and usually the receipt of services
goes with some area of responsibility.
Hon. BILL FORWOOD — Even for kids.
The CHAIR — Therefore I am not troubled. I do not think in the purposes clause you need to be separating out
to that level of detail.
Ms MIKAKOS — I suggest to Mr Forwood that he read his own party’s anti-graffiti policy in relation to what
you are proposing for minors.
Hon. BILL FORWOOD — On a point of order, Chair, that is gratuitous, unnecessary and not part of the
committee’s brief.
The CHAIR — There is no point of order. I was making my comment whilst we were waiting for the minister’s
response.
Minister, would you like to respond?
Mr GAVIN JENNINGS — That was all a preamble to my response? I should not allow you your own time, by
the sound of things! Within the purposes clause of the existing bill they are very, very narrow. One of the purposes
clauses actually just says it is going to lay out a new act, effectively. In the other one, in the other bill, the purposes
are related to setting out principles in relation to the obligations of providers. So in terms of the existing purposes
clause, probably there is not a lot for us to hang our hats on one way or the other.
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Hon. G. K. RICH-PHILLIPS — The purpose clause states that the act will reaffirm and strengthen rights and
responsibilities, which would suggest beefing up or possibly imposing new responsibilities. Could you outline to
the committee what responsibilities are strengthened, to use the purpose clause’s language?
Mr GAVIN JENNINGS — As I indicated to the committee a few minutes ago, they are primarily around the
tenancy provisions within the specific divisions, and I think that might be the appropriate place to dig a bit deeper.
Hon. G. K. RICH-PHILLIPS — Just to clarify that, that is a strengthening of existing responsibilities?
Mr GAVIN JENNINGS — I am advised that that is a strengthening of existing provisions. In terms of my
emerging knowledge of the pre-existing pieces of legislation, Mr Rogers advises me that the current legislative
framework does not include those relevant tenancy provisions, so, yes indeed, given that they are there for the first
time, the answer is going to be yes when we get to it.
The CHAIR — There being no further comment, looking quickly around the committee, the question is:
That the words proposed to be omitted stand part of the clause.

Hon. C. D. HIRSH — We are not going to divide, are we? We do not want to do the committee like that.
Aren’t we trying to get away from some of that adversarial stuff?
The CHAIR — Mr Forwood, do you wish to raise a point of order?
Hon. BILL FORWOOD — A point of clarification. I think that the minutes should note that the question was
put and resolved in the affirmative — in other words, I do not think we need to divide on every clause, because
what that will do is indicate — —
Ms MIKAKOS — Unless members want it recorded; I think that is a way of giving some flexibility in future.
The CHAIR — I am not seeking a division. I have declared for the ayes.
Hon. BILL FORWOOD — Can I seek some clarification from the Clerk at the table. How are you going to
record this? Are you going to record that the amendment was put and lost?
The CHAIR — It is the same as in the committee of the whole, Mr Forwood. The question is that the words
proposed to be omitted stand part of the bill.
Committee divided on omission (members in favour vote no):
Ayes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Noes, 3
Drum, Mr
Forwood, Mr

Rich-Phillips, Mr

The CHAIR — The result of the division is three ayes, three noes. There being an equality of votes, I declare
my casting vote for the ayes.
Amendment negatived.
Clause agreed to.
Clause 2
Hon. BILL FORWOOD — It may help the committee if I indicate that I have some desire to discuss the
definitions in clause 3, and I might propose to include some new definitions.
The CHAIR — Mr Forwood, you are a step ahead of me, and I am conscious that I am not surprised by that.
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Hon. BILL FORWOOD — I am.
The CHAIR — I will first put clause 2.
Clause agreed to.
Clause 3
Hon. BILL FORWOOD — It might assist the committee if we have a quick general chat about this. It has been
put to me by a number of people that the bill would be greatly enhanced by the inclusion of ‘autism’, by the
inclusion of a definition for ‘early childhood intervention services’ and by the inclusion of a definition of
‘inclusion’ as well. Some of these are picked up in my amendments. What were not picked up in my amendments
were: a general discussion about the definition of ‘disability’; the definition of ‘intellectual disability’; and the
definition of ‘developmental delay’, particularly in relation to the World Health Organisation definition. It was also
put to me that it would be useful if ‘least restrictive environment’ were also defined. I am sure the government has a
view about why it chose the definitions that it did choose. I am happy to just move the ones I have referred to, but I
thought it might assist the committee to have a general discussion about, in particular, the definition of the word
‘disability’.
The CHAIR — Whilst the minister is preparing his response to that, Mr Forwood, I can advise the committee
that there are amendments from both Mr Forwood and Mr Drum proposed here. I will call on Mr Drum first when
we get to those because they are ahead of Mr Forwood’s amendments in the legislation.
Mr Drum, do you want to make any comment on the matters raised by Mr Forwood or do you want to hold off
until your amendments?
Hon. D. K. DRUM — Okay.
Ms MIKAKOS — A point of clarification: ordinarily when we are going through amendments in the
committee of the whole, members usually provide an explanation to other members as to what they are intending in
putting forward that amendment. I think it would be useful, given that there are a lot of possibly consequential
amendments being proposed by both Mr Forwood and Mr Drum, to give — —
Hon. BILL FORWOOD — I am happy to do it that way if you want to.
Ms MIKAKOS — To give some explanation as we are going through them, because — —
The CHAIR — Mr Forwood has opened discussion on this clause with a general comment, seeking some
general clarification, which we agreed at the beginning of the process we would allow, so I will allow that, but
when we come to the formal moving of amendments to clauses, I will be calling on the member to explain the
amendment.
Minister, do you want to make any comment on Mr Forwood’s opening remarks on clause 3?
Mr GAVIN JENNINGS — I am a bit loath to read anything to the committee, but I might just to make sure
that we do not have any misapprehension or lack of clarity in relation to this. The definitions included within the
bill are, as has been outlined in the second-reading speech — but I am happy to augment that — to make sure we
have operating definitions that are consistent with the state disability plan, with one exception: and that is to say
that we have deleted the reference to dual disability, which is the convergence of another form of disability with a
psychiatric impairment.
The decision was that there had been some degree of confusion in relation to that coverage in relation to the Mental
Health Act. We made a conscious decision to try to disaggregate that convergence by providing for rights and
responsibilities but also care plans within both the prism of the disability act, on one hand, and the Mental Health
Act on the other. That was a conscious decision.
The definitions that apply here not only build on those in the state disability plan but also are consistent with our
obligations under the commonwealth-state territory disability agreement. So there is now a consistency established
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between those important frameworks and those important agreements, and they are going to be underpinned by the
bill.
The question of autism is one that the government acknowledges is an area requiring further consideration and
work. In fact I am sure my colleague the minister, Ms Garbutt, has indicated to the community that she recognises
the additional body of work that is required to appropriately assess, cover and respond to the needs of those in our
community with autism. I repeat that commitment. The decision was not to have a roping-in provision in this
current bill because the assessment was that that requires further work.
In relation to the question of age, specifically in relation to children, there is no lower age specification than the
definition of disability for people with a sensory, physical or neurological impairment or acquired brain injury. The
assessment criteria for intellectual disability from the Intellectually Disabled Persons’ Services Act 1986 was
included in the Disability Bill due to requests from some organisations in the intellectual disability sector. As this
criteria relates to people who are over the age of five, a definition of ‘development delay’ has also been included to
cover children under five years of age. That is pretty much the only aspect that I ended up reading.
Hon. BILL FORWOOD — I accept the second-reading speech, particularly where it relates to the targets of
the requirement of CSTDA, but my understanding is that the CSTDA does include psychiatric. If we are going to
meet the criteria of the CSTDA, then why would we be taking out dual disability?
Hon. C. D. HIRSH — Psychiatric disabilities come under the Mental Health Act, that is why.
Hon. BILL FORWOOD — But you have to be accurate.
The CHAIR — We are not going to have a private conversation. We will wait for the minister to receive
advice.
Mr GAVIN JENNINGS — Instead of me parroting somebody else’s words, Mr Rogers may answer this
question.
Mr ROGERS — The Disability Services Act does include psychiatric disability but in fact, unless the person
has a co-disability in terms of intellectual disability, they are not being covered by disability services. So the
decision was made to take out the term ‘psychiatric disability’ because it is actually covered through the Mental
Health Act. The definition of disability includes intellectual disability and so on. If they have any other condition,
such as a psychiatric disability, then as long as they have an intellectual disability within the meaning of the act,
they are covered by the act. They could have an intellectual disability or a psychiatric disability, or they could have
another type of disability, but as long as they meet the conditions of intellectual disability, then they are covered.
Hon. C. D. HIRSH — I want to make a comment on Mr Forwood’s amendment regarding the inclusion of
autism.
The CHAIR — I will stop you there because Mr Forwood’s amendment has not yet been moved. Mr Drum’s
amendment and opening remarks are going to come first. I will call on you when Mr Forwood moves that
amendment.
I call on Mr Drum to move his amendment.
Hon. D. K. DRUM — I move:
1.

Clause 3, page 2, after line 12 insert—
‘“advocate” means any individual who acts to intercede or mediates on behalf of a person with a disability and includes a family
member, a friend or the Public Advocate;’.

The reason for that to be put in is that this bill itself has references to the word ‘advocate’ and/or ‘advocacy
support’ and yet there is no definition. In my opinion, the bill is referring to some mythical person who is supposed
to be an advocate or is supposed to offer advocacy support, and yet there is no definition in the definitions clause.
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Mr GAVIN JENNINGS — I am pleased to tell the committee that the advice that I have just received was
almost in stereo and was not caucused. The only reason the word ‘advocate’ is not there is because it is, by and
large, the simple and common understanding of the word. I do not think it is an area of contest between us about
the notion of the role and opportunities for advocacy. There is not a lack of recognition by the government of the
appropriate role of advocacy within the lives of those with disabilities. I just make that comment. We do not think
that the definition would add much to the statute.
Hon. D. K. DRUM — Whilst I take the minister on his word — obviously there is no sinister reason as to why
a definition of ‘advocate’ has not been put in — given the definition of ‘advocate’ is absent and references to ‘the
family’ are also absent in this bill, it becomes suspicious. In a practical sense, when we have issues relating to who
is going to best have the interests of a disabled person at heart and who is best able to advocate for that disabled
person, we will not have a definition of ‘advocate’, and given we do not have any reference to ‘the families’ in this
bill, there are some issues that need to be clarified.
Mr GAVIN JENNINGS — As a starting point, there are a number of provisions within the bill that cover the
roles and importance of families and other persons who are significant in the lives of people with a disability.
Within the principles section of the bill on page 15 clause 5(3)(h) specifically recognises that as an overarching
principle of the bill.
Hon. D. K. DRUM — Do you have any others?
Mr GAVIN JENNINGS — In terms of the role of families, clause 5(3) recognises — —
Hon. BILL FORWOOD — Clause 5(3)(h) is the one you just did.
Mr GAVIN JENNINGS — That is what I have just told you. Similarly, clause 5(3)(i) states:
have regard for the needs of children with a disability and preserve and promote relationships between the child, their family and other
persons who are significant in the life of the child with a disability …

Clause 7(4) states:
For the purposes of sub-section (3), the disability service provider may give a copy of the advice, notice or information —
(a) to a family member, guardian, advocate —

there you are, ‘advocate’ is in —
or other person chosen by the person with a disability …

Clause 52(2)(c) states:
where relevant, consider and respect the role of family and other persons who are significant in the life of the person with a disability …

And there is one more — it is ‘a significant other person in terms of the government may be a person’s partner,
advocate, friend or other person chosen by the person with a disability’. The bill also acknowledges that many
people with a disability are able to decide whom they would like to be involved in planning and decision making as
a matter of principle.
Hon. D. K. DRUM — In relation to the minister’s answer, that is a very laudable principle. Certainly if a
disabled person is able to play an important role in their own decision making, obviously we need to encourage that
and facilitate that decision making. But there is some language that has been put into this bill around the role of
family, the significance of family and the relaying of information to the family that would lead any open-minded
person to have genuine suspiciousness, which needs to be relayed to the government — that is, over the words
immediately before and immediately after ‘families’. Obviously you have had prepared for you a list of every
reference to families in this bill. If that is not sheer proof that the department is feeling somewhat guilty about the
way you have taken the word ‘families’ out of this bill — I think it is quite disturbing. I seriously believe if you
have to have — —
The CHAIR — Thank you, Mr Drum.
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Mr GAVIN JENNINGS — It is an interesting thing. The beauty of this is in the eye of the beholder — and we
were wanting to be biblical today! I could counter Mr Drum by saying we do recognise and respect the roles of
families and significant others in the lives of people with a disability. If we did not have that respect and regard, we
would not have a number of clauses within the bill, and I would not have been provided with advice to demonstrate
that within the structure of the bill. Rather than being shamed into it or embarrassed by it, I actually think those who
were part of the preparation of this bill and who provide support and services to people with disabilities are
respectful of those families and significant others.
Hon. D. K. DRUM — Minister, the trouble is I believe you believe that, because you are a decent person.
The CHAIR — I do not think there is any response required, Minister.
Hon. G. K. RICH-PHILLIPS — Minister, Mr Drum’s proposed amendment clearly reinforces the role of a
family member as an advocate for a person with a disability, and I commend him for bringing forward that
amendment. Given the importance that family members play in supporting people with disabilities, does the
government have any objection to the roles of family members as advocates being acknowledged in the way that
Mr Drum is proposing?
Mr GAVIN JENNINGS — I do not think that is the most vexing part conceptually. When it describes the role
of the public advocate I think it is a bit of overstating. Given that the public advocate has some clear roles and
responsibilities that are laid out through other legislative means, you might inadvertently be roping in with this
provision. I think that would be an unintended consequence in the spirit of acknowledging goodwill towards one
another, but nonetheless that is an immediate problem. Beyond that, I will take advice about whether there are any
other problems with that definition.
Hon. G. K. RICH-PHILLIPS — If the amendment did not refer to the public advocate but achieved
Mr Drum’s purpose of emphasising the role of families in supporting people with disabilities, would that then be
acceptable to the government?
Mr GAVIN JENNINGS — The issue is not to prevent a family member by statute from acting as an advocate;
that is not our intention. In terms of the rights and the independence of people with disabilities and in terms of
providing a blanket definition that may be read down by somebody so that they then have a right to intervene on a
person’s behalf, that may again be an unintended consequence that may not have been envisaged by Mr Drum’s
definition. I think we have to do some thinking about this in terms of providing the opportunity for advocacy,
which is the issue I think we all agree on — I do not think we have any difficulty about that. The areas that we have
concerns about are making sure that we assert the rights — the independent rights, firstly — of the person with the
disability in terms of choosing who their advocate is, if they are capable of choosing their advocate; and, secondly,
the statutory responsibilities of the public advocate and whether we are bundling something we did not intend to
bundle into this definition.
Hon. G. K. RICH-PHILLIPS — Putting aside the public advocate, because with Mr Drum’s agreement we
can amend the amendment to deal with your concern, the point you make about an advocate imposing themselves
is well made. Are there any provisions within the legislation that would allow an advocate to act contrary to the
wishes of a person with a disability? Does the act provide an advocate with any rights without the agreement of a
person with a disability such that the circumstances you are suggesting could arise?
Mr GAVIN JENNINGS — You have got to the nub of the issue, and that is whether in fact by adding it in as a
definition you may be seen to have draw-down rights within a number of provisions within the act. That is the issue
that I want to prevent from occurring.
Hon. G. K. RICH-PHILLIPS — That is the question.
Mr GAVIN JENNINGS — Yes.
Hon. G. K. RICH-PHILLIPS — The question to you is, ‘Will that occur?’.
Mr GAVIN JENNINGS — That is my concern that I have actually flagged with a definition, so we are in a bit
of a circular motion at the minute.
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Hon. G. K. RICH-PHILLIPS — I guess it would help the committee if you could point out which clauses
could conceivably operate in that manner so that we can address that when we come to them.
Mr GAVIN JENNINGS — Let us both flag, if we can, as we go through the bill where that may impinge upon
it. I suggest that maybe that is something we could reflect on, rather than act on at this minute.
Hon. C. D. HIRSH — I would be very concerned about trying to define ‘advocacy’ in a statute. So many
people can behave as advocates for a person with a disability that to define them might lock out a whole range of
advocates. For instance, as a local parliamentary representative I have advocated and acted as an advocate on behalf
of people with disabilities. If you go and define it and limit it to people like family and friends, you would have to
have an absolutely inclusive list of everyone in the community, otherwise you might lock people out; so I think
sometimes statutes can be very problematic.
Hon. BILL FORWOOD — I briefly want to pick up Ms Hirsh’s intervention just to point out that ‘advocate’ is
of course defined in the federal Disability Services Act, so it is not like we are dealing with something that has not
been done before, and it is not all that hard to do if the feds have done it.
Mr GAVIN JENNINGS — It must be easy.
Ms MIKAKOS — I think the example that Mr Forwood has given us, where he says that because it is in one
act it should be in another, is a long bow to draw. The point here is that the proposer of an amendment should really
be able to explain why a new definition should go into the bill and what that will actually add to the operations of
the bill, rather than asking the minister to come up with examples of how that amendment may well have
unintended consequences.
There are references in the second-reading speech to the principles behind the bill, and there is a specific reference
to respect for the role of families and other people who have a significant role in the life of a person with a
disability. There is also a reference to having regard to the needs of children with a disability and preserving
relationships between the child, their family and persons significant to the child that underlines the basic philosophy
of this bill, which is to protect and enhance the relationships between people with a disability and their advocates,
including family members.
On a personal level, I know many families that have family members who have a disability, and I do not think
anyone here would try to belittle the heroic role that family members in those situations play in supporting their
family member. Obviously in many cases those family members act as advocates, and I would be concerned if, by
putting in this definition, we would in any way be narrowing the opportunity for those people to act as advocates
that is currently provided for in the act. I think we need to be very careful when we propose these kinds of
amendments that we do not inadvertently end up providing other individuals with rights which would ordinarily be
given to the person with the disability in the first instance. It is important that we think through the consequences of
putting this definition into the bill. It would be useful if Mr Drum could give an illustration of where his definition
could actually strengthen the bill, if that is possible.
The CHAIR — Mr Drum, will you take the call? If you wish to respond to Ms Mikakos, please do so now.
Hon. D. K. DRUM — Ms Mikakos, in my opinion this was done in relation to the very first introduction to this
amendment — that is, that the bill itself refers to advocacy support and advocates. Yet this bill has left ‘advocate’
out of its definitions. Now we have other bills referring to exactly the same sector, being a federal act, which has a
clear definition of what an ‘advocate’ is. That is why it needs to be put in.
Then on a practical note, an example note, we simply have a lot of caring families out there who are acting as
advocates, but unofficial advocates. They do not have official status because the individual has some capacity to
make some decisions on their own. So we have this situation where there is a vast majority, or a vast number — I
will not say a vast majority — of carers out there doing advocacy work without the acknowledgment that they are
in fact advocates.
I am of the opinion that this would help their standing, I suppose, within the sector. I think it is a way that we can in
fact place greater respect and greater acknowledgment on the roles that advocates are playing, and specifically
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family advocates, by simply clearly identifying who we are talking about. When we in this bill talk about
advocates, let us put a definition in there. I am quite happy to take ‘public advocate’ out, but if it has references to
family members, I think that would strengthen the bill.
The CHAIR — Minister, do you wish to add any further comment after this discussion?
Mr GAVIN JENNINGS — I just reiterate that the intention of Mr Drum is to make sure that advocates are
acknowledged and have opportunities to represent the interests of people with disabilities throughout the
application of the bill. And there are a number of instances where we believe there is scope for that to take place, so
we are not coming from a different philosophical position. My concerns were, first of all, the inadvertent restriction
or the altering of the statutory obligations of the Office of the Public Advocate — no. 1; and then no. 2, if this
definition was adopted as is, what the consequences would be in terms of provisions to protect the independent and
decision-making processes of people with disabilities within the bill, and whether there would be any inadvertent
impingement on their right to choose who their advocate is. That is the issue that we will have to think about. I am
not in a position to be able to automatically respond to it because I have to take advice and consider whether it
impacts inadvertently on other provisions of the bill.
Hon. D. K. DRUM — Thank you, Minister. I suppose what I would like some clarification on is: if we have got
roughly 165 000 people in the state who cannot speak for themselves, who looks after their interests, as a rule of
thumb?
Mr GAVIN JENNINGS — I do not start from the inbuilt assumption of who is speaking on anybody’s behalf;
I start from the premise that as much as possible we make sure that all people can speak for themselves if they
can — communicate for themselves in an effective manner. Let us start from that principle. Beyond that, we
recognise that thousands of families and — —
Hon. D. K. DRUM — One hundred and sixty five thousand individuals.
Mr GAVIN JENNINGS — Yes, thousands of people, many thousands of people provide those caring roles
and those advocacy roles every day. We recognise that. Again, we are not in philosophical dispute about it. What
we are just saying is: does this definition help or hinder? That is what we want to have some time to reflect on and
consider.
Hon. D. K. DRUM — Okay. I am happy that the minister would reflect on the meaning.
The CHAIR — Can I get a clarification from the minister? Minister, are you suggesting that you do not want
me to propose this amendment formally, and that you will come back to the committee? Or are you saying that this
is something that would be considered in due time by the government?
Mr GAVIN JENNINGS — Again I just think there needs to be a crossover between the formality of a normal
committee stage with what we are trying to achieve so that we can satisfy — —
Hon. C. D. HIRSH — I agree.
The CHAIR — I am happy to not put the amendment, if that is your wish.
Mr GAVIN JENNINGS — Yes. Let us come back — and on any amendment that has not been put by the end
of our consideration that I have asked us to reflect on, let us come back and do those at the end.
The CHAIR — I will propose to the committee that that amendment be held over until a subsequent meeting.
Hon. C. D. HIRSH — I think that is a really good idea.
The CHAIR — That is agreed.
Hon. G. K. RICH-PHILLIPS — Can we just clarify with Mr Drum on that amendment whether he is willing
to amend to exclude public advocate?
Hon. D. K. DRUM — Or the public advocate.
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Hon. BILL FORWOOD — Yes, he is.
Hon. C. D. HIRSH — Yes, he said that already. But there may have to be other things included.
Hon. BILL FORWOOD — They are going to consider it.
Hon. C. D. HIRSH — Let us consider it. I think that is a really good idea.
The CHAIR — I need to have a quick consultation with the Clerk for 30 seconds, if the committee can bear
with me.
Mr Drum’s amendment 1 postponed.
The CHAIR — Mr Drum, you have further amendments on clause 3.
Hon. D. K. DRUM — Yes.
The CHAIR — Your amendment 2 in fact tests your amendments 3, 5, 7, 8, 10 to 17, 21 and 26 to 99.
Hon. D. K. DRUM — Yes.
The CHAIR — Do you wish to move that now or do you wish to defer that amendment?
Hon. D. K. DRUM — If it accords with the wishes of the Chair, I think it would be best if we were to pursue
amendment 6 and amendment 9 prior to doing amendment 2, as they tend to follow the line of the conversation
surrounding clause 1.
The CHAIR — Mr Forwood, can I have your — —
Hon. BILL FORWOOD — Undivided attention?
The CHAIR — We will need to just agree on some procedure here. Mr Drum wants to consider some matters
that are further down the page.
Hon. BILL FORWOOD — I am agreeing with him.
The CHAIR — Normally you would not be able to revisit it. I would like to think we could get a resolution of
the committee that allows us to suspend those standing orders that will allow us to move through the bill in a
flexible way.
Hon. BILL FORWOOD — Yes. I am happy to move. I am happy to give you, Chair, the capacity to order the
proceedings of the committee in a way that best facilitates its ease. Do them in the order you want to, by discussion
with the minister or whatever.
Ms MIKAKOS — Chair, can I just clarify something?
Hon. BILL FORWOOD — Without being too smart about it, I just want to point out that that is where I
started.
Ms MIKAKOS — I do not know what clauses 2 to 5 do; I take it that they are consequential on other more
substantive amendments that will be put later on.
The CHAIR — No, the point is that what Mr Drum wants to deal with are amendments 6 and 9, which both
relate to clause 3, but are similar in the sense of the previous discussion. In other words, the previous discussion
was about inserting a definition for ‘advocate’, and he is proposing amendments that insert definitions for ‘family
carer’ and ‘primary carer’, as I understand it.
Hon. D. K. DRUM — That is correct.
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The CHAIR — I think for the logic of the discussion, that actually makes sense, and in the context of
Mr Forwood’s previous proposition to the committee, I assume there are no objections to that.
Ms MIKAKOS — There is no objection so long as we are being flexible within one clause because otherwise
we will be here forever.
The CHAIR — We will try to be as logical as we can.
Hon. G. K. RICH-PHILLIPS — Chair, are you satisfied, on the advice you have received, that this committee
has the power to suspend standing orders as moved by Mr Forwood?
The CHAIR — Well, I am not entirely satisfied, but I am doing my best here to allow us to get through this in
an orderly way. So I will proceed. We will have to jump, and will have to be very careful about amendments that
we are jumping over. So can I refer the committee to Mr Drum’s amendment 6 and ask him to move that
amendment?
Hon. D. K. DRUM — Thank you, Chair. I appreciate the committee’s flexibility on this issue. I move:
6.

Clause 3, page 5, after line 31 insert —
“‘family carer” means a person of any age, who without being paid, cares for another person who needs ongoing support because
of a disability but does not include a volunteer for an organisation;’.

That would be a family carer, and then also do you want to do 9 now as well?
The CHAIR — No, we will do one at a time.
Hon. D. K. DRUM — Yes, sure. So effectively it is a new definition; it is an addition into the definitions clause.
Simply, again on the previous conversation, it is actually adding a little bit of bones, putting some bones around the
many hundreds of thousands of families that are in fact doing this work as carers and simply adding a category that
we were able to identify as a respective group of carers. So we are talking about an amazingly large group of
Victorians. We are not talking about a small group here; we are talking about many hundreds of thousands of
individuals that would fall into this category. What I would like to do is simply have them identified either in this
amendment or in the next amendment we are going to discuss, being that of ‘primary carer’. I do not want to have a
lengthy discussion about this. I do not see a down side to this. This is simply putting some strength around the role
that the families are committing to and the roles that people are in fact committing to as carers.
Mr GAVIN JENNINGS — Although Mr Drum did not quite nail it, I think the reason he wants the definition
here inserted in this definitions clause is that he effectively wants to add a new principle to the act, which is in fact
in his amendment 18. That is the one.
Hon. C. D. HIRSH — Yes.
Mr GAVIN JENNINGS — So in terms of what Mr Drum wants to achieve, it is really his 18th amendment, I
think, rather than the definition, because the definition probably does not actually help much. The substantive
argument we are going to actually have is whether the principle gets included, because the definition itself does not
actually clarify — and again I do not mean this to be — —
Hon. D. K. DRUM — No, you are right.
Mr GAVIN JENNINGS — I do not mean to have a good chew at his shot, but in fact it does not even define
whether it is a member of the family, so the notion of a ‘family carer’ does not even rope in whether they are a
member of the immediate family.
Hon. D. K. DRUM — That is right.
Mr GAVIN JENNINGS — So we have a fair bit of work before us. I think the substantive argument should be
had on amendment 18.
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The CHAIR — The only thing I would say, Minister, is that I do not really want to be going and amending
earlier clauses after we have had other discussions.
Mr GAVIN JENNINGS — I know, so that is the reason that the second part of my sentence was that I do not
think the definition of ‘family carer’ is as rigorous as Mr Drum might hope in terms of being specific that it relates
to somebody who is a member of the family.
Hon. G. K. RICH-PHILLIPS — To clarify, Mr Chairman, is the term ‘family carer’ used at all in the existing
bill?
Mr GAVIN JENNINGS — No, that is why I understood that in fact what their real effect — —
Hon. G. K. RICH-PHILLIPS — So purely it is only Mr Drum’s?
Mr GAVIN JENNINGS — Yes, exactly.
The CHAIR — Is there any further discussion on this?
Ms MIKAKOS — Chair, could I just suggest that perhaps we treat amendments 6 and 9 in same way as we did
before with amendment 1, because essentially the substantive debate will be about Mr Drum’s amendment 18?
Hon. D. K. DRUM — Yes, I would appreciate that.
The CHAIR — Can I ask, Mr Drum, is your amendment 9 in relation to the definition of ‘primary carer’
relevant to your amendment 18?
Hon. D. K. DRUM — Yes, it will be, Chair.
Hon. C. D. HIRSH — How?
Hon. D. K. DRUM — I have not had a chance to — —
Hon. C. D. HIRSH — It talks a lot about family carers but not about primary carers.
Mr GAVIN JENNINGS — In fact, it is Mr Drum’s amendment 20.
The CHAIR — Mr Drum, can we regard consideration of your amendment 6 as a test of your amendment 18?
Then I would enable a debate on your amendment 18 right now.
Hon. BILL FORWOOD — And his amendment 9?
The CHAIR — It would enable the issue of Mr Drum’s amendment 18 to be considered in a discussion on his
amendment — —
Hon. BILL FORWOOD — That is what we should do.
The CHAIR — Otherwise this is going to be impossible to do.
Hon. BILL FORWOOD — I have just been talking to the Clerk about this, and that is the way to do it.
Hon. D. K. DRUM — I have another option. When I originally asked that my amendments 6 and 9 be
discussed now, I was hoping we might be able to expedite them and get them out of the road. However, if they
pertain to further and more expansive arguments, I think they should be left.
The CHAIR — I honestly do not think I can do it that way. Otherwise I am going to have to wait and then go
back to prior amendments. I would prefer to deal with your amendment 6 now and then deal with your
amendment 9, and when we deal with your amendment 6 to regard that as a test of your amendment 18, and when
we deal with your amendment 9 to regard that as a test of your amendment 20. I think that is the most logical way
to deal with this issue. I am prepared to invite you to make further comment on your amendment 6 as a test of your
amendment 18 to clause 5.
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Hon. D. K. DRUM — As I say, I would much prefer to put my amendments 6 and 9 to bed while we go back
and do clause 2 and start working back in sequential order again. That way we can — —
The CHAIR — I did this at your request, Mr Drum. I jumped over at your request.
Hon. D. K. DRUM — That was before I realised that we were going to be further tied up with my
amendments 18 and 20.
The CHAIR — I think the minister is correct in identifying that without your amendment 18 your amendment 6
does not make any sense.
Hon. D. K. DRUM — Exactly.
The CHAIR — Let us deal with your amendment 6 and include in the discussion the principles you are trying
to get to with your amendment 18. That is the ruling I am making, and you can dissent from it if you wish. The
ruling is that we deal with Mr Drum’s amendment 6 as a test of his amendment 18.
Hon. D. K. DRUM — I want to defer for some advice.
The CHAIR — Does anyone else wish to make a comment on this while Mr Drum is deferring?
Hon. BILL FORWOOD — I support, as you would expect, our including family carer and primary carer, and I
support Mr Drum’s amendments 18 and 20, which go to the guts of what those two things are about.
The CHAIR — Can we deal just with Mr Drum’s amendment 6 relating to family carer first, and then we will
deal with his amendment 9 in relation to primary carer.
Hon. BILL FORWOOD — I will not speak on Mr Drum’s amendments 9 and 20. I just wanted to make it
clear that I think we need to make these things clear. In my own set of amendments I have proposed the insertion of
section 5(o) from the Intellectually Disabled Persons’ Services Act, which states:
the families of intellectually disabled persons have an important role to play in supporting, and encouraging the development of, a
family member with an intellectual disability.

I foreshadow that, should the government accept Mr Drum’s suggestions, I will obviously withdraw mine.
The CHAIR — Minister, do you wish to comment at this stage or do you want to wait for Mr Drum?
Mr GAVIN JENNINGS — If I am making any response, I am responding to his issues, and if he is not
listening, it is almost self-defeating.
The CHAIR — Mr Drum, we will need you to come back to the committee as soon as possible.
Hon. D. K. DRUM — Rules for the minister and rules for everyone else.
The CHAIR — That is because I am the Chair, and I decide it my way. Thank you, Mr Drum; over to you.
Hon. D. K. DRUM — I am glad I put that on the record.
In relation to my amendment 6 concerning ‘family carer’, it was pointed out by the minister that we have not put
down or clarified whether this family carer should or should not be a member of the family. Being called a family
carer does not necessarily mean that they need to be a member of the family, although in most cases they are. I
have been informed that this definition exists in the federal legislation. The groups which have pushed for this
definition to be included have not made this up; they have simply lifted it from other legislation within Australia.
They believe it needs to be inserted into this legislation to further enhance it. I am prepared to leave it as it is.
Effectively it is creating for the state of Victoria a new category of carer — family carer — and it means what it
says there. As I say, it has been lifted out of federal legislation. It is simply a name for a carer; it does not mean it
has to be a family member.
Chair, do you want me to continue on with my summation through to my amendment 18?
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The CHAIR — I am suggesting you talk to your amendment 6 in the context of your amendment 18. Your
amendment 6 is, I have ruled, a test of your amendment 18.
Hon. D. K. DRUM — In doing so, it will certainly add further import to the caring role that families play — a
supportive role, a role of looking after dependent people. We simply believe that they need to be further recognised,
and we need some acknowledgment that whilst we have hundreds of thousands of people in this state who are
being supported in one way or another, less than 10 per cent are actually being supported by the state, so well over
90 per cent of these people are effectively being supported and cared for at home. The number we are talking about
is 900 000-odd people with disabilities, with less than 10 per cent looked after by the state, so we are talking about
in the vicinity of 700 000 to 800 000 people. This amendment would give further weight to those hundreds of
thousands of people who are effectively playing the role described in this definition.
Mr GAVIN JENNINGS — In my response I do not want for a second to have it appear that we underestimate
or do not appreciate the role played by family members, loved ones and carers in a whole variety of ways each and
every day. In fact if it was not for that labour of love, the quality of life for thousands of people — 165 000 you
want to tell me, but probably a number even greater than that — would diminish significantly every day. The
government looks forward to many opportunities to convey its profound thanks and regard for that work and its
appreciation of and support for it.
We are having some difficulty following through in conversation a cogent set of ideas while at the same time
dealing with the way in which bills are constructed, how parliaments deal with them and the logic that underpins a
conversation. We are jumping around a bit, and that will be demonstrated to anybody listening to, watching or
reading the transcript of this. It is in the context of the logic of the bill as distinct from the logic of the conversation
that I respond to Mr Drum’s amendment. The logic of this amendment is to insert within the principles clause of
the bill a standing for carers of those with disabilities prior to the rights and opportunities for people with
disabilities that are laid out within the structure of the bill.
The logic of the principles within the bill is that we outline the objectives and we outline the principles to ensure
that people with disabilities have the same rights and responsibilities as other members of the community, and then
we list that persons with disabilities have the same rights as other people within our community, and we clearly
enunciate those. Mr Drum’s amendment wants to interrupt the flow of that logic. In a technical sense, in terms of
the order of those issues, we think it is the wrong order. In terms of where it is placed within the logic of the
principles it is in the wrong place, because it interrupts the flow of outlining what the primary purpose of the bill is,
which is the quality of life and the rights of people with disabilities.
Their carers are very important — extremely important — and we should recognise the caring relationship and
recognise it appropriately within the scope of the bill. We have done so by subsequently going through the logic
within the principles, as I outlined to the committee before. Under clause 5(3)(h) on page 15 of the bill, we have to:
consider and respect the role of families and other persons who are significant in the life of the person with a disability;

We are recognising they are important and are respecting their role. We recognise them in the context of their
caring relationship with the person with a disability rather than its being a primary right in itself. Again I remind
people of the starting point of my contribution: it is not to demean or devalue the role the carers play, but in terms
of the logic that underpins the construction of the bill, they are respected and regarded in the context of their caring
relationship and not as a primary objective or primary principle of the bill. In fact we are trying to get the primary
purpose, the primary objective and the primary rights identified and enunciated in relation to people with
disabilities.
Hon. D. K. DRUM — Again, this comes back to a minister who I must acknowledge has an outstanding social
conscience, by all accounts — I am talking about Gavin Jennings.
Mr GAVIN JENNINGS — I do not think you should limit that at all. I have great confidence in my colleague.
Hon. D. K. DRUM — What he said is exactly right, except that in a practical sense — in a hardened, practical
sense — it is not illogical to give carers pride of place in this Disability Bill. It is not illogical, and it does not upset
the flow of the bill. As for giving carers a slightly increased status, especially the ones we are talking about here,
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who would fit these two definitions in a practical sense — I am not talking about in a philosophical sense, because
in a philosophical sense what you are saying is possibly correct — the people who have been given the life
sentence of raising someone with a disability, Mr Jennings, need that increased standing, increased recognition and
increased gratitude. We say we appreciate them. I do not understand how, in a practical sense, it affects the flow or
the logic of the bill to have them in a pre-eminent position in the definitions clause.
Mr GAVIN JENNINGS — What it boils down to is that I would respond to the notion that you want a
practical demonstration of that recognition and regard. I think that becomes a challenge for all of us who are
responsible for programs that provide some support or encouragement to those who provide care. Certainly in my
personal responsibilities in my portfolio I have to be particularly respectful and grateful for the contribution carers
play within those portfolio responsibilities. I look for practical ways I can support that through program delivery
and support to stakeholders and representative bodies — organisations such as Carers Victoria. They are very
practical demonstrations of our reinforcement and recognition of that good work.
I think it is a matter of the logical, principled flow of the bill — the argument between us is on emphasis in terms of
the logic of the issue, not that the bill is currently silent on that question. The government’s view is that we have
recounted within the bill and set of principles a recognition of the important role of and respect that should be
demonstrated to family members and those who provide care. The question is really whether any amendment adds
to the structure of the bill or does not. At the moment I am not convinced that it adds to the structure of the bill.
Hon. BILL FORWOOD — Thank you for that, Minister, but you accept, I suspect, that parents of children
under 18 have a legal role. That would not be covered under the logic of the bill, would it?
Mr GAVIN JENNINGS — Mr Parsons, do you want to make a contribution?
Mr PARSONS — Thank you. My understanding is that children under the age of 18 are already covered by
existing laws relating to children. Their parents are their legal guardians, so we do not need to restate that in this
bill.
The CHAIR — I just want to make a very brief comment from the Chair. Because of the small number of
members of the committee, as I chair it I do not anticipate much debate, but I want to comment because I should
explain the position I will take if a vote occurs. In listening to this discussion I feel satisfied with the explanation of
the minister in relation to clause 5(3)(h), the principles, which is to ‘consider and respect the role of families’. I
therefore would not support the proposed amendment.
If I may explain to the committee, I propose to put the amendment in a slightly different way to the way in which it
was done earlier, because the clerks have pointed out that the sessional orders have been amended in terms of the
way these things should be put. I am explaining this to members of the committee so they understand the need to be
careful whether they vote aye or no. Under the heading ‘Amendments’ sessional order 53(2) says:
When an amendment has been proposed to the bill the question must be put ‘That the amendment be agreed to’.

This is to remove the need for the double question, if you like, which was the way we had previously done it. In
that case you ask the question that the words proposed to be omitted stand part and so on. I am advised that the only
case where that will apply is where a member has proposed an omission of a complete clause.
Hon. BILL FORWOOD — Do you want to go back and do the first one?
The CHAIR — I think we will accept the way it was done first and proceed according to the sessional orders.
Hon. BILL FORWOOD — You can fix it, can’t you? You can do anything by leave.
The CHAIR — If you want to make a point of order, Mr Forwood, you can do so.
Hon. BILL FORWOOD — I am just getting advice from the Clerk.
Hon. C. D. HIRSH — Before this is put I just want to say something. I have the most enormous regard, respect
and most of all admiration for those people who care for people with disabilities. As a former special education
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teacher I had very close contact for many years with the parents of children and adults who suffered from a whole
range of disabilities. I think there is acknowledgment in the bill when it talks about considering and respecting ‘the
role of families and other persons who are significant in the life of the person with a disability’. The consideration
and respect is absolutely crucial. I think to have that placed in legislation shows the government’s understanding of
their role. I can understand also the minister’s very clear statement of logic. Statutes are very funny things. I would
hope that in the regulations and rules around the implementation of the bill these issues will be considered
further — the issues of respect and regard for families of people who have disabilities.
The CHAIR — Mr Drum, I am about to put the question.
Hon. D. K. DRUM — The whole issue in relation to the role families play in this new bill will continue to come
up time and again as we continue to work our way through the bill.
It was pointed out to me yesterday that there is a whole range of instructions laid out throughout the bill where
directions are given to people with disabilities, and advice and information is given to people with disabilities, and
it is my intention that in every one of those instances we add the words ‘be given to individuals and their families’.
Obviously that is going to take some time for us to go through about 30 pages of the bill dealing with simply the
residential services parts of the bill, but I will be looking for advice from the Chair in relation to how we can best
go about another whole range of amendments that deal with whenever information, advice and directions be given
to people with disability, because again in a practical sense this is creating a range of issues. How do we go about
putting those amendments before the committee?
Hon. BILL FORWOOD — We deal with them when we get to them.
The CHAIR — Mr Forwood, by interjection, has actually answered it. We can deal with those matters when we
get to them. This is no different from the committee-of-the-whole process; in fact, it is starting to be very different
from the committee-of-the-whole process but I am doing my best to try and run it as close to that process as we can.
Had we dealt with this bill in the last sitting week members would have been required to have their amendments
ready for the committee of the whole to be dealt with that week. Members have had additional time, and I am being
as flexible as I can in terms of the difficulties members have raised about community members having raised
propositions with them and their seeking extra time for the drafting of those amendments from parliamentary
counsel. We are happy to do that but there is a limit to the capacity of this committee in terms of time for us to
report back to the house in the next sitting week. I intend to take us through the process and get us to meet that
deadline.
If you have further proposed amendments that are in this legislative process, Mr Drum, bring them forward in the
sitting days that we have — that is, tomorrow morning and next Wednesday, I think — and if you do not, then it
requires, as you well know, further amendments to the legislation in the future.
I now wish to put the amendment proposed by Mr Drum. The question is that Mr Drum’s amendment 6 in relation
to a family carer definition being inserted into the bill be agreed to. I advise that that is a test of proposed
amendment 18 from Mr Drum.
Committee divided on amendment:
Ayes, 3
Drum, Mr
Forwood, Mr

Rich-Phillips, Mr

Noes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

The CHAIR — There being an equal number of votes, I give my casting vote to the noes.
Amendment negatived.
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The CHAIR — I propose to the committee that even though our suggested finish time was 5.00 p.m. I would
like to get to a logical concluding point, if we possibly can. I am seeking the committee’s view as to whether it can
deal with Mr Drum’s proposed amendment 9 in 10 or 15 minutes? The minister has some obligations elsewhere,
which I am sure other members do, but if Mr Drum feels we can deal with that in about 10 minutes or so, then I
invite him to put that amendment.
Hon. D. K. DRUM — Throw it away.
Hon. BILL FORWOOD — Do you want to do any of mine in the next quarter of an hour? For example, pretty
quickly we could do my amendment 2 which inserts ‘educational and vocational’ after the words ‘social’ on
page 2, ‘benefit to the person’ meaning maximising a person’s quality of life and increasing their opportunity, and
so on. The bill says ‘social participation’ and I am proposing we say ‘ social, educational and vocational’ which I
think is a very sensible amendment and I could speak to that for 2 minutes.
The CHAIR — Thanks, Mr Forwood. I am happy if you wish to do that. Could I propose to you that to do that
you would need to alter your amendment to read ‘line 26’ instead of ‘line 27’.
Hon. BILL FORWOOD — Seriously, it is obvious what I am trying to do.
The CHAIR — Mr Forwood, I cannot accept the amendment if it is not logical to the committee in terms of its
relationship to the bill. I appreciate the difficulties everyone is having, and I am not attempting to lay responsibility
or find fault here, but for us to be clear about what we are voting on as a committee, I point out that the Clerk has
advised me that the correct amendment would be ‘line 26’, not ‘line 27’.
Hon. BILL FORWOOD — Chair, I accept your ruling as ever, but obviously I did not train you well enough
to disregard the nonsensical advice you sometimes get from the clerks.
The CHAIR — Mr Forwood, if you want to move the proposed amendment as containing the phrase ‘line 27’, I
will rule it out of order, so it is your call.
Hon. BILL FORWOOD — ‘Line 26’ suits me fine.
The CHAIR — ‘Line 26’ it is — and you have 2 minutes.
Hon. BILL FORWOOD — I move:
2.

Clause 3, page 2, line 26, after “social” insert “, educational and vocational”.

‘Social participation’ is, I believe, too restrictive. I think the bill is designed to benefit all people with disability and
not just those who can benefit from social participation. It is crucial, I think, to more fully articulate benefits rather
than assume that opportunity for social participation subsumes all other benefits.
Without taking this too far I think it would be of benefit to the legislation and of benefit to the people who would be
using the legislation if we included the definition ‘of benefit to a person’ as not just social but also educational and
vocational. I hope the government is able to take this small but sensible amendment back to the minister for further
consideration.
Mr GAVIN JENNINGS — Could I just respond to Mr Forwood’s outlining to us where the phrase ‘benefit to
the person’ occurs within the context of the bill, because I am advised that that phrase only occurs relatively rarely
throughout the bill and not in the context you might see if you read the definition in itself. You might think that
‘benefit to the person’ might relate to the quality of life, but in fact it has relatively restricted application, as I
understand it, within the bill. But I am happy for you to outline to me the broader context in which it might be used
on a number of occasions.
Hon. BILL FORWOOD — I would be delighted to do that, but it would take me longer than the time available
under the ruling of the Chair to trawl the 212 pages of this piece of legislation and produce every time the words
‘benefit to the person’ are used.
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Mr GAVIN JENNINGS — I am not trying to be tricky. What I am trying to say to you is, is there any
application that you are particularly concerned about because my response to you will be on the basis of advice? It
relates to restrictive interventions, and restrictive interventions actually are a specific provision within the bill. That
is the only time, as I am advised at the moment, that that phrase exists.
Hon. BILL FORWOOD — I will check overnight.
The CHAIR — Do you want to hold that proposal over?
Hon. BILL FORWOOD — Yes, I will hold it over.
Hon. D. K. DRUM — Minister, it seems somewhat strange that you have restrictive interventions as the only
time you talk about benefit to the person when you are also talking about the fact that it would mean maximising
the person’s quality of life and increasing their opportunity for social occupation?
Mr GAVIN JENNINGS — I will give you an example. Let us go specifically — just to show I am not being
mischievous — to clause 141 on page 143 under ‘Use of restraint and seclusion must be included in behaviour
management plan’. That is the context in which the phrase is used in that clause. On the bottom line — —
Hon. BILL FORWOOD — Explain how it will be of benefit to the person?
Mr GAVIN JENNINGS — Yes. We are talking about a restraint or seclusion. What we are saying is that there
is a broad definition to actually say there is an obligation on the provider to explain how that intervention is for the
benefit of the person. What we are now talking about are the broad concepts of their social benefit; Mr Forwood
wants to lay in the added elements of education and vocation.
Hon. BILL FORWOOD — I do.
Mr GAVIN JENNINGS — Does that make sense to you, if that is the application of that phrase?
Hon. BILL FORWOOD — Yes, absolutely. Don’t you think so?
Increasing their opportunity for social participation is also, surely, increasing their opportunities for educational and
vocational participation as well. If you are using restraints to the extent that , for example, someone could have a
social time but not an educational time or a vocational time because you will not let them leave their particular
CRU or you have got them under chemical restraint of some sort, if you limit the use of it just to social — —
Hon. C. D. HIRSH — I had not realised that because I also thought that it seemed a limiting definition, but
under the circumstances the purpose of restrictive interventions is simply to improve a person’s social participation
so that they are then able to participate in educational and vocational activities. You would remove the restrictive
intervention well before they were ready to engage in educational or vocational activities. They would not be under
those sorts of interventions once they had achieved proper social participation.
The CHAIR — Can I get a point of clarification from the minister, perhaps through his advisers? I would
assume that the term ‘social participation’ in this context is meant in a broader context, in the broad definition of
social participation. It is not restricted to the person’s participation with others; it is their social participation in life.
Mr GAVIN JENNINGS — Yes.
Ms MIKAKOS — But that is society as opposed to recreational participation, to make that distinction.
The CHAIR — Mr Forwood, do you wish to put the amendment?
Hon. BILL FORWOOD — Yes, absolutely.
Amendment negatived.
The CHAIR — I think this would be a logical point at which to close our proceedings for the day. We will
reconvene at 9.00 a.m. tomorrow. I advise members of the committee and interested persons here today that the
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committee has resolved not to meet tomorrow afternoon, so we will be meeting until 1.00 p.m. tomorrow. The
meeting is closed, and I thank you all for coming. I also take the opportunity of thanking the members of the public
who have come to the first meeting of the Legislation Committee. I know this is an issue of passion and great
interest to everyone. I hope that you can see that the Legislative Council is taking this legislation very seriously
given the process we are taking it through.
Committee adjourned 5.20 p.m.
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DISABILITY BILL
Resumption of debate on clause 3.
The CHAIR — I declare the meeting open and welcome the minister and the witnesses. I also welcome the
public who are in attendance and will make some opening remarks. This public meeting of the Legislation
Committee is a proceeding of the Legislative Council and therefore enjoys the same powers and immunities and
warrants the same respect that is enjoyed by the house.
The sessional orders governing the operation of the committee require the committee to consider a bill in detail in
the same order that applies to the consideration of a bill in the committee of the whole Council. In relation to a
question on a clause or a proposed amendment to a clause, all questions will be decided by a majority of committee
members present. The Chair has a deliberative vote and in the case of an equality of votes will give a casting vote.
The proceedings are being recorded by Hansard, and members of the committee, the minister and any witnesses
accompanying the minister will have an opportunity to request corrections to the proof to be made by Hansard.
I advise the committee that Mr Drum has indicated he has further amendments that pertain to his proposed
amendment 9, which relates to clause 3, and a proposal to insert a definition of ‘primary carer’. As I indicated
yesterday, that would have tested his proposed amendment 20.
Mr Drum has indicated he has submitted for preparation, further amendments to parliamentary counsel that also
relate to clause 7 which would be consequential amendments to his proposed amendment to clause 3. Mr Drum has
requested that we therefore postpone the consideration of his proposed amendment to clause 3 until our meeting
next Wednesday. If we were to do that, I suggest it would be sensible to perhaps postpone Mr Forwood’s proposed
amendments to clause 3 as well, but I open it up for the committee to indicate what it would like to do.
Hon. D. K. DRUM — Amendment 9 pertains to a definition I would like to have installed which relates to a
definition of ‘primary carer’. I am happy to debate that on its own, but not have it test amendment 20 which
pertains to clause 7, because as you say, Chair, I have listed a range of amendments that pertain to clause 7. I am
happy to talk about the definitions clause, which is clause 3, and the reasons why I believe the definition of
‘primary carer’ or ‘carer’ needs to be inserted in the definitions clause.
I have just been through the definitions, and there is no reference anywhere in them to a ‘carer’, which is quite
astounding. I am happy to debate clause 3 and move amendment 9 but not to have it test amendment 20.
The CHAIR — Mr Drum, you indicated to me that the other amendments you submitted to parliamentary
counsel this morning relate to the definition of ‘primary carer’, but are you saying that your further amendments
relate to amendments to clause 7; or did they relate to the question of ‘primary carer’?
Hon. D. K. DRUM — The other amendments will in fact relate to family members and primary carers.
The CHAIR — Using those words?
Hon. D. K. DRUM — Yes.
Hon. BILL FORWOOD — Let me at the outset say that I thought yesterday was a very interesting day, and I
am grateful to the minister and to the chair for their efforts.
We are here to try to get the best legislation we possibly can, and I think there can be no harm at all in delaying
consideration of the definitions clause until next week. I think we might be able to get the definitions clause by that
time into a state that everyone feels comfortable with, so I am quite relaxed about not dealing in detail with my
recommendations on clause 3, of which I have a couple.
Following on from a comment the minister made yesterday about the hierarchy of the structure of the bill, in
particular in relation to the desire to be able to give the disabled the capacity to make their own decisions as much
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as is possible, it seems to me that the hierarchy would be enhanced if we also had it in the definitions that after the
disabled person has been considered the family and the carers and the department then come in the hierarchy. I am
not sure that in the bill we have yet quite got to that position. Having Easter to think about how the definitions feed
into the hierarchy — which I do not think anyone disputes, and which the minister outlined yesterday — would be
very useful.
The CHAIR — Minister, do you wish to comment on this proposal to postpone?
Mr GAVIN JENNINGS — I appreciate Mr Forwood’s contribution, and I appreciate where we are trying to
get to — that we have a process that is not tortuous and continuing to trip over itself. I think that that would be
useful. The most salient point of Mr Forwood’s contribution is that we have to consider any understanding and any
potential restructuring, and any consideration of any amendment has to be seen in the context of how it affects
other provisions in the bill.
In fact that is a recurring theme in some of the issues we are discussing. Whether they be the interpretation of
certain phrases or whatever, they have to be considered in their application in the bill. They have to be seen in that
way. Now that, to external stakeholders and interested parties, may seem a tortuous process, but if we can get our
thinking right in relation to that, then at the end of the day we will have a cogent story to associate with what we
contend is a cogent bill.
Hon. BILL FORWOOD — Again, I agree with the minister in what he said. I was intending to propose that
we did not deal with Mr Drum’s amendments on carer and primary carer definitions partly because of some
information that came to me yesterday from Carers Victoria. My understanding is that Carers Victoria was not one
of the groups that was widely consulted at the time of the exposure draft. Carers Victoria has contacted me, and I
am happy to make this information available to anybody — —
The CHAIR — Mr Forwood, you are digressing from whether or not we are going to deal with clause 3 now. I
want to deal with — —
Hon. BILL FORWOOD — I am trying to deal with it as expeditiously as I can. The point is: are we either
going to go ahead with clause 3, which is the definitions, or are we going to take some time off to do it? I was
going to propose that we did not go ahead with it anyway; that was my point.
The CHAIR — That is fine, but if you — —
Hon. BILL FORWOOD — You do not want me to lead evidence as to why I think that?
The CHAIR — You were keen to raise the question of some correspondence. I am happy to give you room to
do that in the deliberations of the committee, but I am asking you if you want to refer to that correspondence now to
make sure that it is relevant to the question of whether or not we consider clause 3 now. It is your call.
Hon. BILL FORWOOD — I am arguing that we should not consider clause 3 now, that we should consider
clause 3 next week, that in our consideration of the carer part of clause 3 some information that I have be
considered. Now, I do not want to read it into Hansard; I do not want to do anything other than give it to the
minister and say perhaps in considering the hierarchy between now and next Wednesday, we could consider these
points which I think are relevant to Mr Drum’s amendment.
If we decide to proceed now — which I do not think we should — with clause 3 and the debate on Mr Drum’s
amendments, then I will take the opportunity of canvassing in more detail issues to do with carers, but I think the
best way of proceeding is for the minister and Mr Rogers, Mr Parsons and the department to consider some of the
issues here, to come back and say, ‘They are covered here’ or, ‘They are not covered here’ or, ‘We propose this’ or,
‘We propose that’ rather than us dealing with them now.
Hon. D. K. DRUM — In the same context, I think it would also be worthy for us to continue with certain
aspects of clause 3 within the debate because we will be able to use this time wisely to work our way through some
other aspects of clause 3, providing we do not close clause 3.
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Ms MIKAKOS — On procedure, I think we are making it extremely difficult for this committee. I think we
started that process yesterday. It is really the minister’s call as to whether he is happy for us to revisit this issue. He
has yesterday indicated flexibility in coming back to us on some other issues, I think on the first amendment moved
by Mr Forwood. But in terms of the practices of this committee and trying to come up with a procedure that is
going to work well in the future, to be jumping around, back and forth on the bill is going to make it extremely
difficult for members of the committee — and also for other members of the Council who are not here but who
might want to come and participate in some parts of the committee’s deliberations — to know exactly where they
are up to.
Mr GAVIN JENNINGS — I suggest, Chair, in terms of trying to get our minds set around this, it is a wise
proposal to move on beyond the definitions and start dealing with the objectives, principles and the various
divisions of the bill which cover substantive issues. Once we have considered and concluded those, if there is any
residual concern about how things might be defined in the context of the bill, let us come back and use that as a
mopping-up exercise at the end.
Hon. BILL FORWOOD — I am happy to accept that.
The CHAIR — There seems to be general agreement on that. I invite a motion from Mr Drum.
Clause postponed.
Clause 4
Hon. BILL FORWOOD — I move:
6.

Clause 4, after line 5 insert —
“( ) advance the social, communication, emotional, intellectual and physical development and wellbeing of persons with a
disability;”.

Clause 4(a) deals with the objectives of the bill, which are to:
advance the inclusion and participation in the community of persons with a disability …

I am proposing that we expand that by including the words ‘advance the social, communication, emotional,
intellectual and physical development and wellbeing of persons with a disability’, which I think is completely in
keeping with the objectives that the government has outlined but in fact expands on them in a way that is more
specific. In keeping our legislation groundbreaking my amendment indicates the depth and breadth of the issues
that we think are important in relation to people with a disability.
Mr GAVIN JENNINGS — In terms of our understanding the nature of the way in which the bill is
constructed, and the underlying logic that underpins the approach, that to go back to a phrase that Mr Forwood used
yesterday, sometimes despite our best intentions when we actually try to describe an opportunity we may actually
limit opportunity in relation to specific phrases or concepts that are included to the detriment of those that perhaps
are not included.
We might be in a situation where the comprehensive nature of the list may be a limiting rather than a liberating
factor. That is the advice I have received. That is the concern about accepting such an amendment. I have
absolutely no doubt about the intention of Mr Forwood in this — that it is meant to be an empowering and
liberating objective. It may be a limiting one, and that is the concern that the government would have about the
additional objective being inserted.
Hon. D. K. DRUM — Mr Forwood, should there be the word ‘to’ in front of ‘advance’?
Hon. BILL FORWOOD — The word is there. The clause now reads, in part:
The objectives of this Act are to —
(a) advance the inclusion and participation in the community of persons with a disability;
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I accept the minister’ s comment in the spirit that he made it. In particular I do not think that any of us want to
impose limits, but I think there are people with a disability who find socialising difficult and distressing; and the bill
must benefit people with a disability not just through a benefit purely from inclusion and community participation
but also from the other words that I seek to have included, that go beyond inclusion and participation.
Anyway, I have moved the amendment and I hope the government would either take it on board and consider it,
and we can therefore let this one go through to the keeper, or we can deal with it expeditiously.
Hon. D. K. DRUM — Just picking up on that point, again there seems to be a criticism within the sector at the
moment that, if the departments and the government are going to continue to use the words ‘inclusion’ and
‘participation within the community’ and this type of terminology, then all will be well. I believe the objective of
the legislation at subclause (a) certainly stops there. It is such a very minuscule part of what we actually need to do.
I think, to further strengthen the benefits we are going to get out of social participation and inclusion into the
community, we need to go the extra step and put in place some tangible goals that we are going to effectively
structure our whole objectives around. We cannot just think that, once we get inclusion and once we get
community participation, our people with disabilities are going to be okay. I think that is the aspect that I would
like the minister to consider.
Mr GAVIN JENNINGS — If the other members of the committee have any suggestions or any comments that
they want to make in terms of their view of the matter, I would be interested.
Ms MIKAKOS — I think you covered it in what you said before. The basic principle of statutory interpretation
is that, once you provide a list, it can be interpreted as an exhaustive list. The question could be raised: why not
include economic wellbeing or other issues in the particular amendment that is being proposed? I assume the
intention is for clause 4(a) to be very broad, in that participation would be interpreted in a non-exhaustive way to
include all of the kinds of things that Mr Forwood has covered in his proposed amendment. My concern is actually
the one that the minister has outlined — that is, by having an exhaustive list, we are effectively curtailing it to those
issues that Mr Forwood has proposed.
Hon. G. K. RICH-PHILLIPS — Minister, is it the government’s view that the matters Mr Forwood has
proposed in his amendment— that is, communication, social, emotional, intellectual and physical development —
are already covered in the definition of clause 4(a) of the bill?
Mr GAVIN JENNINGS — If you are trying to help me Mr Rich-Phillips, it is very kind of you.
Hon. G. K. RICH-PHILLIPS — I am trying to help the committee, Minister.
Mr GAVIN JENNINGS — The answer is yes. The interesting issue that Ms Mikakos raised was that, by
giving one example of the economic, there could be a proliferation of other examples. That is actually something
for us to consider.
Hon. G. K. RICH-PHILLIPS — Could you just clarify that?
Mr GAVIN JENNINGS — The answer to your question is definitely yes. It was our intention to actually cover
those things comprehensively, without exhausting anything by that broad definition.
Hon. G. K. RICH-PHILLIPS — Thank you.
Hon. C. D. HIRSH — When I read this initially it seemed like a good idea at the time. I am no lawyer; I am a
psychologist. I find that clause 4 makes a great deal of sense. But when you look at the legal definition — and
legislation of course is legal; it is not, unfortunately perhaps, psychological — I can see the need for leaving it out.
The words ‘inclusion’ and ‘participation’ are broad-ranging words that mean people with disabilities having access
to everything that anyone in society has.
Hon. D. K. DRUM — There is an enormous assumption in this wording that to make people inclusive and
participating in the community is actually going to be to their benefit. There is a whole range of people out there
with profound and serious disabilities where it is certainly not to their benefit that they be included in the
community. It is certainly not to their benefit that they have social participation.
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Ms Mikakos says that to put this in would be too descriptive, and we are then going to be worried about what we
are going to be leaving out. If you want to take that argument, this is already too descriptive, because it effectively
assumes that everybody is going to be better off with social inclusion and community participation, and that is
clearly wrong.
Hon. C. D. HIRSH — Mr Drum, there are other means by which anyone can gain access to social inclusion and
participation. There are a whole range of ways that anyone in the community can do that. A person with a disability
who is unable to do this should have access to assistance in gaining that access. Access is available through
political processes, through work, through economic processes, through educational processes — there are a whole
range of ways, other than in this particular legislation about disability, through which anyone will gain inclusion
and participation in the community.
Hon. D. K. DRUM — I do not know what that means.
Hon. BILL FORWOOD — Can I propose that we defer consideration of this clause until next Wednesday?
Hon. C. D. HIRSH — Next Wednesday is going to be a ripper.
The CHAIR — I think we have had clear advice from the minister that there is nothing further the government
wishes to consider in relation to the proposed amendment. If you want to move that as a motion, I happy for you to
do that.
Hon. BILL FORWOOD — I will not do it if you guys are going to vote it down. I would prefer to have my
amendment voted down than the suggestion that we look at it.
The CHAIR — I am going to put the amendment.
Hon. D. K. DRUM — The minister has not responded. The minister wanted to get all the comments from the
table before he made a comment on why this particular aspect of clause 4(a) — the first two lines in the objectives
of the bill — is, if we take Mr Forwood’s amendment, too descriptive. He has not said why it is not already too
descriptive and how making it something else would be better.
The CHAIR — Mr Drum, I think when you read the Hansard record next week it will show that the minister
did respond and that there have been two responses from the minister. If the minister wishes to make a further
comment, I am sure he will get my attention — and it appears that he does.
Mr GAVIN JENNINGS — Thank you for the opportunity.
Mr Drum, you and I are going to have to have a conversation later about the philosophical centre of one of your last
contributions, because I think outside here we probably need to have a bit of an understanding about what we mean
by ‘social inclusion’ and the commitment we have to social inclusion as a commitment to all members of our
community. Indeed, we enter into this debate from the philosophical position that we recognise our social
obligation and commitment to include everybody to the maximum of their potential and their capacity. That is our
starting point in relation to this.
On the issue of an accommodation of this amendment, can I say to the committee that our difficulty is about
whether it is a limiting provision rather than a liberating one. We are happy to actually consider whether in fact this
could be tidied up in some shape or form to be seen as an inclusive rather than an exclusive list and to see whether
it adds value to the consideration. We are happy to come back and discuss this at a subsequent meeting.
Hon. BILL FORWOOD — Thank you. On that basis I will move that my amendment be deferred until the
next day of meeting.
The CHAIR — There is no debate on that. The ayes have it.
Hon. BILL FORWOOD — On a point of order, Chair, yesterday we dealt with the issue of responsibilities.
We had a division, and that matter was resolved. Is it the intention that we now revisit every one?
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The CHAIR — What was your question?
Hon. BILL FORWOOD — Have you finished the last clause?
The CHAIR — I apologise. No, we are about to defer your amendment. We actually need to defer the clause.
Clause postponed.
Clause 5
The CHAIR — Bill, you had a question.
Hon. BILL FORWOOD — I appear to be having an across-the-table disagreement with my colleague
Mr Drum. In the interests of expediting the work of the committee, yesterday we tested an amendment of mine
proposing that we delete the word ‘responsibilities’. It was put to the vote — —
The CHAIR — On clause 1.
Hon. BILL FORWOOD — And we lost it. We now have the capacity, every time the word ‘responsibilities’
appears in a 212-page bill, to revisit the proposal and regurgitate yesterday’s debate, or we can say that yesterday’s
dealing with the word ‘responsibilities’ has satisfied the argument that the government has decided it wants the
word ‘responsibilities’ in. And rather than the committee revisiting every single clause, we might as well take that
as testing all other uses of the word ‘responsibilities’ in the bill and move on to something more substantial. I
understand, on the point of order, that my colleague Mr Drum, has a different view, but my proposal would be that
we accept that yesterday’s division on the inclusion of the word ‘responsibilities’ tests all other uses of the word.
The CHAIR — Does that then refer to your amendments 7 and 8?
Hon. D. K. DRUM — That is right.
The CHAIR — Are there any others?
Hon. BILL FORWOOD — I do not know. I think there are some further on that I have not yet got.
The CHAIR — Mr Forwood, if you regard that previous motion as a test of those, then you can withdraw
amendments 7 and 8. They are your amendments.
Hon. BILL FORWOOD — I withdraw my amendments 7 and 8.
The CHAIR — Mr Forwood, you have proposed amendment 9 relating to clause 5.
Hon. BILL FORWOOD — In respect of clause 5 on page 13 of the bill, the two provisions I seek to include by
way of amendment 9 are direct lifts from the current Intellectually Disabled Persons’ Services Act (IDPS). I move:
9.

Clause 5, page 13, after line 26 insert —
“( ) It is the responsibility of the State of Victoria to plan, fund, ensure the provision of and evaluate services to persons with a
disability according to the principles stated herein.
()

The families of persons with a disability have an important role to play in supporting, and encouraging the development of, a
family member with a disability.”.

I seek to make it very clear that two of the principles that exist in the IDPS act should be continued in the current
bill. They are direct lifts.
Hon. D. K. DRUM — Excuse me, Mr Forwood, could you show me the reference in the IDPS?
Hon. BILL FORWOOD — Page 11, sections 5 (j) and (o) of part 2 of the IDPS. In the statement of principles
of the IDPS, paragraph (j) reads:
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It is the responsibility of the State of Victoria to plan, fund, ensure the provision of and evaluate services to intellectually disabled
persons according to the principles states herein:

As I understand it, that provision has not been replicated in the current bill. If we are moving away from a
statement of such strong principle, I think we should put it back in. I would be looking for that to go back in. I
cannot that see that as a statement of principle we can move away from the responsibility of the state of Victoria to
‘plan, fund, ensure the provision of and evaluate services’. For that reason I seek to put that back into this bill.
The second part of my amendment relates to section 5(o) of part 2 on page 11 of the IDPS, which reads:
(o) the families of intellectually disabled persons have an important role to play in supporting, and encouraging the development of, a
family member with an intellectual disability.

Again I say to members of the committee that in the hierarchy that Mr Jennings mentioned yesterday I see that
there is absolutely nothing to lose by maintaining a principle that was established in 1986 with this groundbreaking
piece of legislation and continuing it into the future. So I would be seeking that this committee agree that these are
two statements of principle that do nothing to undermine the integrity of the new legislation before us. All they do
is to enhance the bill by maintaining what already exists. Therefore, I seek to have my amendment 9 reinsert those
two clauses from the IDPS act into the Disability Bill.
Hon. D. K. DRUM — I concur with Mr Forwood in his moving the amendment. It is also in section 5(b) of the
IDPS act, at page 9; it states in part:
(b) every intellectually disabled person has a capacity for physical, social, emotional and intellectual development and a right to
individualized educational and developmental opportunities …

In effect, that aspect has also been eliminated from this bill. People at this table have called this landmark
legislation, and some of the key principles of the landmark legislation have been eliminated with this bill going
forward.
Mr GAVIN JENNINGS — Again I do not want to be overly legalistic about this, because I want to make sure
that we are not wriggling out of responsibilities and relationships in regard to those responsibilities and
relationships. I just want to deal with this as a technical matter in relation to the bill.
One of the differences between the original legislation and now is that it is very rare for the state of Victoria to be
referred to in a bill — in any bill that comes before the Parliament — on the basis of outlining responsibilities of
the state. The very nature of statutes as they all sit on the tables in both chambers relates to pieces of legislation that
are the responsibilities of ministers who are accountable to the Parliament and the people of Victoria for their
portfolio suite of legislation.
In a formal sense the state of Victoria is represented in the Parliament by the minister who has responsibility for the
legislation, and then within the legislation are embedded principles, objectives, responsibilities and accountability
measures — as is done with this bill. In terms of the way in which this statute sits in the hierarchy of bills and
responsibilities, the notion of the obligations of the state of Victoria are outlined generally through the bill,
generally through ministerial responsibility and specifically in relation to the question of funding services.
Funding arrangements of services are actually almost cut in the financial management arrangements in the state of
Victoria, and the difference between the 1980s and now is that ministers are almost, in a technical sense, cut out of
that financial management arrangement, and the responsibility for funding programs and implementing programs
falls with the secretary under the Financial Management Act, as I understand it.
In fact, and in accordance with that principle about the building blocks of that statute, the secretary is responsible,
in this bill, for providing and funding programs and initiatives that facilitate persons with a disability exercising
their rights and meeting their responsibilities in the community.
Hon. BILL FORWOOD — Which clause is that?
Mr GAVIN JENNINGS — That is in clause 8. The clauses deal with administration. Clause 8, at page 21,
states:
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(1) For the purposes of this Act, the role of the Secretary is to —
…
(b) provide and fund programs and initiatives that facilitate persons with a disability exercising their rights and meeting their
responsibilities in the community …

The government contests that that is consistent with how this bill dovetails in with other key instruments of
responsibility to the Parliament for financial management and the way in which programs are delivered, and is the
modern way of representing the same concept that was encapsulated in the original proposition as a statement to
say that it is the responsibility of the state of Victoria.
It is in keeping with the structure of the Financial Management Act and the reporting arrangements and funding
arrangements within Victoria that this is the way to deal with this matter. So I put that on the table in relation to the
first threshold question and then come back to the question of the second one, after discussion.
Hon. D. K. DRUM — I am just reading through that now. Again, Minister, it is using a whole range of words
which effectively are watered-down words and which say that the secretary will provide and fund programs and
initiatives that facilitate — I emphasise ‘that facilitate’ — people with a disability, providing those people are
exercising their rights and meeting their responsibilities.
They are putting a sting on the end of the tail. If, as you say, the state government is not responsible for funding,
and if the minister is not responsible for funding, why would you not simply replace ‘the State of Victoria’ with
‘the secretary of the department’, but leave the hardened and absolutely crystal clear definition that is put there in
section 5(j) of the IDPS act?
Mr GAVIN JENNINGS — Whilst I earlier highlighted clause 8(1)(b), I want people to take on board the
whole suite of those obligations. I could have read paragraph (a) of that clause or the whole range of others that
follow for the next page and a half to deal with the obligations of the secretary. They all impinge upon this issue.
Hon. BILL FORWOOD — Sure, they do. I must say that I am very sympathetic to the case that the minister
has put about the way the Financial Management Act works. So what I would propose is that in line 1 of clause 8,
instead of saying:
(1) For the purposes of this Act, the role of the Secretary is —

we could take the word ‘responsibility’ from the existing IDPS act, where it says ‘it is the responsibility of the state
of Victoria’, and say in this clause, ‘For the purposes of this act, the responsibility of the secretary is to plan,
develop and fund’.
If the minister’s argument is that now, under the new way we operate, the responsibility is with the secretary, not
with the state of Victoria, then the word that I would have some discussion about is one that currently exists where
it says there is a ‘responsibility’. To pick up Mr Drum’s point, I think the word ‘role’ is a lot weaker than the word
‘responsibility’. Therefore I would be very happy to accept the argument that the minister puts, but to make it not a
role of the secretary but the responsibility of the secretary.
Mr GAVIN JENNINGS — I think at the end of the day if the secretary does not perform his or her role then he
or she will be made responsible.
Hon. BILL FORWOOD — Again I accept the comment of the minister. However, what we did in 1986 was
we established a piece of legislation which it is widely accepted, as the Minister for Community Services herself
said in the second-reading speech for this bill, was groundbreaking at the time. One of the reasons it was
groundbreaking was that, in terms of that dreadful phrase ‘mutual obligation’, the state took on some
responsibilities and was quite explicit about it. Without labouring this point, one of the things the state did in 1986
was to create responsibilities for itself and put them in an act, which it then found very difficult to meet.
I can give you a raft of examples of bits of the existing Intellectually Disabled Persons’ Services Act which the
state found hard to meet. What we should not do, without being really conscious about it, is water down 1986
without being really explicit that that is our intention. It is not good enough for us to say that the life of the
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government and the life of the department will be easier if we lift the responsibilities off them and call them roles or
something like that. If we are serious about this continuing to be the best piece of legislation it can be, then we
should only do those things with very careful consideration. I would be saying quite simply, ‘I accept your
argument about the new structure but let us not talk about roles, let us put the responsibility back where it currently
exists’.
Mr GAVIN JENNINGS — At one level it is very attractive to accept that argument, because it may seem to be
a completely semantic argument. It might seem to be vexatious not to accept that argument. The difficulty is in
terms of how it dovetails with the Financial Management Act and the budget process, which I am acutely aware of,
and the end result. It is obvious ministers take the political responsibility, but in a technical sense the secretary takes
responsibility, and they are not controllers of their own destinies in relation to budget allocations. That is the suite
of issues we have to consider.
I volunteered yesterday that I do not want to be part of a government which introduces a bill that is disingenuous by
not delivering what it purports to deliver. That is what we have been mindful of in maintaining a degree of
commitment. We are extolling rights and responsibilities and clearly articulating them, but we are also mindful of
giving people false expectations about a quality of life we may not be able to deliver. That is an aspect we are
mindful of. In the case of the secretary, while I believe the word ‘role’ would incorporate responsibilities, some
people may overreach and at certain points in time it may not assist in the secretary delivering the best outcome or
indeed in the best outcome being achieved.
I am not quite sure whether we use the word ‘responsibility’ rather than ‘role’ in many other pieces of statute. I
think probably by now ‘role’ is the standard word. It is not to deny responsibility; it is not to overstate responsibility
in the potential construction people could put on it.
Hon. BILL FORWOOD — I am disappointed that we will not be able to go as far as we should. I just draw the
minister’s attention to the difference between taking responsibility for something and saying it is your
responsibility. I am happy to take responsibility for all sorts of things, but I think that is very different to being
responsible for something. It would seem to me to be a sad day in Victoria if a responsibility which we voluntarily
undertook in 1986 we now decide is no longer that, it is just something someone will take responsibility for. I guess
I am very sad about it.
Hon. D. K. DRUM — The concern is increased when we look further through the bill. It pertains to this aspect
which is listed in the Intellectually Disabled Persons’ Services Act: if a person has a disability, they have a right to
service. In this bill the fact that a person has been acknowledged by a service provider as having a disability does
not in itself give that individual a right to service. Mr Forwood is talking about this aspect, and we are going to talk
about that aspect in itself later. However, when you start coupling the trends in this bill together, you start to see a
significant trend where the government is saying, ‘You might have a disability; we do not have to give you a
service. We used to fund you; now we do not have to fund you’. It is a whole range of small — —
Hon. BILL FORWOOD — Incremental.
Hon. D. K. DRUM — Incremental steps. If each is taken in an individual context, it can easily be argued that
they do not mean anything. However, put together they show a significant trend where the government is trying to
extricate itself from responsibilities which, as Mr Forwood says, the government willingly took on back in the
mid-1980s.
Mr GAVIN JENNINGS — It would be extremely disappointing if we were to have death by a thousand cuts in
relation to the perception of words, because it is not the intention to have death by a thousand cuts by financial
retraction or retreating from the field.
We are particularly mindful of the practical implication of a piece of legislation, the clarity of a piece of legislation,
which is augmented by statements made by the minister, augmented by me in this committee stage and certainly,
hopefully, augmented by our actions over time to demonstrate that those perceptions are not real. That is our
challenge. We recognise that is currently a challenge, and we are prepared to consider what might be the
appropriate way of dealing with it. Currently I am taking some technical advice about whether ‘roles’ and
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‘responsibilities’ are transferable words and whether we are going forward or backwards in the use of ‘roles’ and
‘responsibilities’ as discrete words.
Hon. D. K. DRUM — Whilst the minister is checking on terminology in relation to ‘roles’ and ‘responsibilities’
it would also be worth having the legal people check out the extent of what is meant by taking away words such as
‘the state of Victoria must’, as contained in subsection (l) on page 11 of the Intellectually Disabled Persons’
Services Act. Right through this bill we have ‘the department may, if it wishes’. There is a plethora of instances,
which will be raised at another stage of this committee, but it seems to me that the responsibilities of the state,
whether through the minister or through the department, have been watered down.
In this bill the word ‘must’ has been replaced by the word ‘may’, yet when we look at the roles and responsibilities
of persons with an intellectual disability, their roles and responsibilities — that is, their ‘rights’ and
‘responsibilities’ — are preceded by the word ‘must’. It is quite difficult to believe that that appeared in the
legislation through coincidence. I do not expect an answer on that, Minister, but while you are getting the legal
people to check terminology, maybe that is another one.
The CHAIR — If you do not expect an answer, it looks like the minister is not going to respond.
Hon. BILL FORWOOD — Let me turn to the second part of my amendment. It again falls into the category of
taking something that is very good from the 1986 act and putting it into the bill. I was a lot younger in 1986, and I
can just imagine families and carers then, during the development of that piece of legislation in 1986, arguing very
strongly that in that bill there should have been a clause that said, ‘Let’s remember that there is a role for families,
and it is an important role, in supporting and encouraging’. I can imagine the debate that went on in those days
being very similar, I am sure, to many of the debates that are going on today.
I reiterate the point that I made yesterday — that is, this bill is not about ease of life for the department. I am not
critical of the department; I know it does the best it can, but sometimes I suspect that the department, in looking at
particular things, has bias towards ease in its own life as opposed to accepting some of the things that come from
outside. I do not mean that critically of any person. I just think it is a natural way that departments operate, having
been in and around them for many years. In 1986 we decided to put into the principles that families have an
important supporting role, and I am sure that we still believe that. I do not see why we cannot just put back in one
of the really important phrases from last time. I am sorry, Minister, you — —
Mr GAVIN JENNINGS — The reason I am laughing is because I am made aware that that phrase, or that
clause, within the Intellectually Disabled Persons’ — —
Hon. BILL FORWOOD — It was put in in 1994 by us.
Mr GAVIN JENNINGS — Exactly — eight years later. So it took eight years to catch up with this concept in
the first bill.
Hon. BILL FORWOOD — Extraordinary. I probably spoke on the clause in 1994. Let me applaud what we
did in 1994 when we recognised the role of families, and I encourage the committee. I am pleased that in the eight
years between 1986 and 1994 we realised the importance of families and put the words in, and I think we should
keep them in. It is a simple as that. I cannot see any way that having these words in the bill diminishes anything,
weakens anything or interferes with the hierarchy of what the government wishes to do. It is simply a statement of
principles that says families have an important role.
Mr GAVIN JENNINGS — We recognise the important role — and I do not want to shortcut it, but I said this
yesterday. Hopefully those who have an interest in this matter know that the role of families and carers was well
and truly put on the public record yesterday. In terms of going straight to the issue of substance, the current bill may
not recognise it to the total satisfaction of people, but it does recognise in clause 5(3)(h) that there is an obligation
to:
consider and respect the role of families and other persons who are significant in the life of the person with a disability …

And in 5(3)(i) there is an obligation to:
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have regard for the needs of children with a disability and preserve and promote the relationships between the child, their family and
other persons who are significant in the life of the child with a disability …

There is not a blind spot in our thinking as to the importance of families and carers and being mindful and
respectful of their needs. There is not a broad chasm between us.
We do have an argument in terms of the principles about whether that satisfies expectations and that people have
every right to feel supported and regarded. I have to say that my personal response to the issue about whether that
principle should be inserted in that location prior to the second principle in clause 5(2) — to delineate the rights of
people with disabilities — I would contest whether that is the appropriate place to put it, even if the government
were to accept it. If there were going to be any acceptance of such a phrase beyond what was our intention, I would
suggest that would not be the best place.
Hon. BILL FORWOOD — I would not argue with that.
Mr GAVIN JENNINGS — But I foreshadow today, Mr Forwood, it may sit better before disability services;
that point might be reasonable. We are happy to consider that issue.
Ms MIKAKOS — Can I also add that the language used in clause 5(3)(h), specifically the word ‘consider’, I
think has greater scope and weight in terms of giving due consideration to the role families play than is the case in
the proposed amendment by Mr Forwood. I would actually argue that 5(3)(h) goes further than what Mr Forwood
suggests in his amendment, because that is confined to talking about ‘supporting and encouraging’ family members
with a disability whereas clause 5(3)(h) talks about considering the role of families. It would suggest a philosophy
there of consulting with family members and taking into consideration their wishes in making decisions — we
talked about this yesterday — where the person lacks capacity to make that decision for themselves.
The CHAIR — Can I just add to Ms Mikakos’s comment, it seems to me in reading the clause that was inserted
in 1994, Mr Forwood, it is little more than a statement of fact.
Hon. BILL FORWOOD — It is a principle.
The CHAIR — Indeed, but it is stated as a statement of fact, whereas clause 5(3)(h) in my view actually
requires disability services; under 5, Principles — we are still in principles:
(3) Disability services should —

and I will add to Ms Mikakos’s comment —
(h) consider and respect the role of families …

I am much more confident of those words in this bill than a mere statement of fact that persons with a disability
actually have a family.
Hon. BILL FORWOOD — I do not want to keep this debate going longer and I thank the minister for his
indication that the government will consider what I have suggested.
I just want to make the point, though, that the people who come to me and say they would like to have this clause in
are people who have had some experience in dealing with the department. Sometimes people’s experiences in
dealing with the department lead them to believe their views are not considered to the extent they might have been
and/or not respected to the extent they might have been. Sometimes some of these people have suggested to me that
they think perhaps they are getting in the way of what the department wants and that they do not have lots of rights.
I understand how bureaucracies work but I can also understand how people feel in that matter. Sometimes a
statement of principle — as simple as that — that these people do have a supporting role and are recognised just
goes a bit of a way to help ease the way through what is a difficult circumstance for all people, including the
department, in solving these things. I do not want to labour the point any more.
Mr GAVIN JENNINGS — Can I respond to that. It actually relates to the philosophical and principled centre
of support that is adopted by departmental officers which may lead to that perception or degree of difficulty. If
officers are erring on the side of fiercely defending the independence of a person with a disability, whom they are
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primarily obliged to support, and focusing on maximising that independence — and their interaction is continually
focused on maximising that independence — they may err from time to time on the side of not conveying the same
regard and respect to advocates or carers that they may feel they have every right to receive. It is not because there
is a wishy-washy centre of gravity in terms of the mindset of departmental officers, nor that they are negligent in
recognising that. It may be in the day-to-day transactions perhaps that that no. 1 principled focus and other
pressures may lead to less than satisfactory interactions.
Hon. D. K. DRUM — Minister, I think this conversation is effectively getting to the very nub of the whole bill
and the situation that exists within the disability sector. We have this situation now of the families versus the
service providers or the departments. Whilst we have words in the bill that effectively say the department can in
fact do nothing because it may do this and it may do that, this is the situation we are going to continually have.
People come into our offices and say, ‘We, the family of someone with a disability, cannot access services on
behalf of our siblings or children’. That is the issue we need to address. I disagree with the government members.
The fact that we are going to ‘consider and respect the role of families’ and immediately after ‘families’ put in the
words ‘and other persons who are significant’ to me immediately diminishes the role of families by grouping them
with other significants. I am not saying there are not other significants who play an enormous role in this sector.
But to throw other significants in with families immediately diminishes the role of family. I am sure it was never
the minister’s intention, but we have created a mentality of family versus service provider. This only fuels those
issues.
Ms MIKAKOS — Chair, can I just remind Mr Drum of his own proposed definition of a ‘family carer’, in his
amendment 6 yesterday, where he actually proposed ‘family carer’ not be limited to family members.
Hon. D. K. DRUM — As a separate carer.
Ms MIKAKOS — I am confused by the inconsistency in the argument that is being put.
Hon. D. K. DRUM — Ms Mikakos, there is no mention of ‘carer’ in the definitions, so this bill leaves out
‘carers’ altogether. We have attempted to put in a category of carers and we have called a ‘family carer’ someone
who does not have to be a family carer. We may want to replace the word ‘family’ in that instance with ‘an unpaid
carer’ or ‘a voluntary carer’. A primary carer is a member of the family. So we are simply trying to put definitions
of carers in the bill so that we give them due recognition.
Hon. BILL FORWOOD — I thought we had dealt with that issue.
Hon. D. K. DRUM — Exactly, but Ms Mikakos raised it.
Mr GAVIN JENNINGS — You invited it, Mr Drum, because I was going to do it. Ms Mikakos and I did not
caucus, but I was about to go to exactly the same point, because you were actually saying that we were bundling
issues of family and other forms of carer and significant others together, and that is exactly what you have done in
your definition of ‘family carer’. That is exactly the point.
Hon. D. K. DRUM — No, I have not, Minister, I have two different definitions. I have ‘primary carer’ and
‘family carer’. They are totally different.
The CHAIR — We will structure the remaining conversations in the proper way, thank you. Is there anyone
else who wishes to comment on the proposed amendment?
Hon. BILL FORWOOD — The minister is going to think about my amendment.
The CHAIR — I did not pick that up from the minister’s comments. Would the minister like to clarify it?
Mr GAVIN JENNINGS — What I have clearly flagged to the committee is that if the government believes
that the concept should be incorporated, it will definitely not be incorporated where it is suggested, but we will
consider whether there is any phrase that could satisfy an appropriate insertion. That is what we will commit to do,
but I do not want the point that was raised by Ms Mikakos to be lost, that in fact the government believes that there
are some clear obligations here that are more specific than the general principles provisions that were in the existing
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bill, so we do not accept that we are going backwards. As a starting point, we do not accept that we are going
backwards but if there is any progress we can make, we will think about it.
The CHAIR — I have to say that I am not particularly any clearer as to how we progress this proposed
amendment, whether we decide on this proposed amendment now. The minister is indicating that the government
would not accept it in this form.
Mr GAVIN JENNINGS — We would not accept this amendment.
The CHAIR — Perhaps the minister might be able to — I am taking it that you may be prepared to consider the
issue about while there are responsibilities in that section and these issues in that section of the bill, is that the area
where you are proposing that if the government did consider any changes, it would be in that area?
Mr GAVIN JENNINGS — Again, I do not want us to get too far ahead of raising expectations that may be
subsequently dashed. I do not want to do that.
Hon. BILL FORWOOD — Yes, I accept that.
Mr GAVIN JENNINGS — So in terms of where this may sit, if and when we agree to incorporate the concept,
it would be dealt with later. But the logic to me is that if it is going to be accepted it will be accepted in the
principles clause, but in a different position to the one recommended by Mr Forwood.
Hon. BILL FORWOOD — I am comfortable about that. I just want to make the point that in the legislation,
families should not be forced to relinquish their family role because the government or DHS requires them to be a
carer or a case manager or a therapist or a financier of private services. These people are families; they are not
service providers, so what we are seeking is — in the appropriate spot — for the role of the family to be recognised
as it currently is. Minister, I do not mind where we put it. I would just like it in and I am grateful for your
suggestion that you will have a think about where it might go. I do not much mind how we proceed from here.
The CHAIR — I think, Mr Forwood, we should deal with the amendment, otherwise we are going to keep
postponing everything; if the amendment is lost, the minister has indicated that he will report back to the committee
at our next meeting in terms of any further advice he may wish to offer the committee about how these issues may
or may not be addressed.
Hon. BILL FORWOOD — Okay, so I have moved my amendment and I look forward, after I lose it, to the
minister coming back to us with a better proposition.
The CHAIR — The question is:
That Mr Forwood’s amendment 9 be agreed to.

I think the noes have it.
Hon. D. K. DRUM — The ayes have it.
The CHAIR — Do you want to divide?
Hon. D. K. DRUM — No, we just put our hands up.
Hon. BILL FORWOOD — We do not have to divide every time; I moved the amendment.
The CHAIR — It is Mr Drum’s call. He can call for it.
Hon. BILL FORWOOD — He can call it if he wants to.
Hon. D. K. DRUM — Will our votes be recorded?
The CHAIR — On this amendment? No, not at this stage. Unless you are happy for that to happen?
The CLERK — If the Chair is challenged, then it becomes a formal division.
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Hon. D. K. DRUM — It is up to you, Bill, but I thought if it is only going to take us 10 seconds to — —
The CHAIR — I think the noes have it. The amendment is lost.
Amendment negatived.
The CHAIR — We will move to Mr Forwood’s amendment 10.
Hon. BILL FORWOOD — But we also have the right to discuss the clause?
The CLERK — We have to deal with the amendments first.
Hon. BILL FORWOOD — Is that my amendment 10?
Ms MIKAKOS — Yes.
The CHAIR — No. 10 is yours, Mr Forwood — it seeks to amend clause 5.
The CLERK — Your amendment has, in effect, been tested and negatived.
Hon. BILL FORWOOD — Which one? My amendment number what?
The CHAIR — It is no. 10.
Hon. BILL FORWOOD — Yes, this is important.
Hon. G. K. RICH-PHILLIPS — As distinct from?
Hon. BILL FORWOOD — As distinct from others that are equally important! Sorry, I was away with the
pixies. What is important is that in doing this we do not diminish in any way the effectiveness of services that are
currently being provided. I am sure it is not the intention of the wording of the clause, but it could be interpreted to
say that in looking for local services, what we are going to do is to take away some of the services that already exist
for people who are not local. What the words seek to do, of course, is to ensure that spreading services across local
communities does not alter the effectiveness of a service or result in loss of specialisation. Some services are
specialised and are not local and we do not want to see the words in this particular clause lead to the diminution of
services provided to people already.
In those circumstances I move:
10. Clause 5, page 15, line 4, after “services” insert “provided that spreading services across local communities does not alter the
effectiveness of the service or result in the loss of service specialisation”.

Ms MIKAKOS — Can I make some preliminary comments. The way I read clause 5(3)(e) is that it is in the
context of talking about the rights or expectations of a level of service that people with a disability would have,
rather than talking about the nature of the service itself. As I understand it, the intention is that people with a
disability, as much as is possible, should be able to access disability services within their local community — and I
think that is a commendable intention, that people do not have to travel a great distance. Mr Drum, I think, was
raising that as a cause for complaint yesterday, that there are some issues perhaps in some communities. I would be
concerned that the amendment that is being proposed by Mr Forwood actually diminishes the intention to actually
provide these services in a person’s local community, as much as is possible. I would be concerned about that
amendment going forward if that would be the end result.
Hon. BILL FORWOOD — I hope that is not the end result. Let me just make — —
The CHAIR — I have not called you.
As a point of clarification, because I think we are going down a path of discussion which may not be accurate, my
reading of the clause, and I ask this of the minister, is that this is really referring to the capacity for a person with a
disability to access services in the community — that is, general services within the community; is that the
intention? Or is that clause intended to refer specifically to services for a person with a disability? In other words, is
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it intended to refer to enabling a person with a disability to access services, that is general or generic services, or is
it intended to be referring specifically to disability services? If it is generic then I would have thought
Mr Forwood’s amendment does in fact become a constriction on it rather than opening it up for enhancement.
Hon. BILL FORWOOD — Perhaps I could comment. This is the issue about trying to put together two acts
that do not sit easily together, the Disability Services Act and the Intellectually Disabled Persons’ Services Act. The
case that was put to me in relation to this particular clause is that for particular people, particularly the autism
spectrum disorders people, generic services are often ineffective, with the experience that decentralisation of
service results in losses of specialisation.
That may not be the intent, picking up Ms Mikakos’ comment, but in legislation we need to be accurate that the
intent is reflected in the words, so a problem here of course is — and you can look at what happened with Irabina
Childhood Autism Services where there was a diminution of service over time — that we need to be careful in
wrapping things up around nice principles that we do not in fact diminish something that already exists.
Mr GAVIN JENNINGS — This is a little bit cheap, but I reckon we should read paragraph (e) in the context
of what has come before it, and if we actually read it in the context of (a), (b), (c) and (d), the issues have been
addressed, because in fact (a), and particularly (b), (c) and (d), relate to flexible, responsive services that actually
maximise their effectiveness in a way that the concern about that being diluted by the application of a localised
service does not necessarily — or it is certainly not the intention of the government — jeopardise (b), (c) and (d).
They are on the books.
Hon. BILL FORWOOD — I understand that. One of the problems is that I do not have enough detailed
information. I have just received a note from an unknown person in the gallery who says to me, ‘Service
specialisation is already — —
Mr GAVIN JENNINGS — It sounds like 3AW’s method.
Hon. BILL FORWOOD — Okay, it is the Rumour File. This has been handed to me and it says, ‘Service
specialisation is already being lost through localising services. This should not be mandated into law’. The person
who wrote me this note probably has some specific example that I do not know about of how with the best
intention in the world the localising of services has lead to some loss of specialisation, and so what they are seeking
to have mandated into law is that this will not happen, that the intention is not that as part of being local and giving
local access, particularly to people into generic services, we do not in fact lose some of the good stuff we have
already got. I do not think this is something to be scared of; it seems to me to be something to be embraced.
Hon. C. D. HIRSH — I think this comes about through the use of functional, rather than diagnostic provision of
services, that you are looking at needs-based services, rather than having people with disabilities fitting into
services that are already there. It is also about ensuring that people who do not have access to centralised services,
geographically isolated people, also have access to the services that they need, depending on their requirements.
Hon. G. K. RICH-PHILLIPS — Minister, the language used at subclause (3)(e) is fairly direct. In the context
of Mr Forwood’s amendment perhaps you could elaborate for the committee if there is any reason (3)(e) as it
stands now does not use the phrase ‘as far as possible’, which is used in a number of the other subclauses, to
provide some flexibility? Subclause (3)(e) as it is written does not appear to provide any real degree of flexibility,
whereas (f), for example, does. Is there any particular reason that the bill has been written that way? Can you give
an assurance that there is an intention of flexibility that Mr Forwood’s amendment would promote?
Mr GAVIN JENNINGS — It is a damn good question for a variety of reasons. To be perfectly honest, if I had
been responsible for drafting this set of clauses, I would have drafted them in a slightly different way, because I
think the particular subclause we are talking about crosses over between the principle of what a provider is obliged
to do and what should be available to the recipient of the service. It is a crossover point in terms of the logic of the
construction of this position, so I read it to mean that in terms of the organisational and operational aspect of how a
provider provides that service, they should be respectful and mindful that people who receive their service should
not have to move out of their neighbourhood or their locality as standard procedure to receive that service as an
a priori nature of it. They should be trying to gear up their services to accommodate the geography of where their
client is.
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That is what the principle is designed to do. It is supposed to be a guiding light to providers — a warning light — to
say, ‘You should always be vigilant about trying to provide this service as locally as you possibly can’. That is its
intent, as I understand it. I am not aware of any history — and I might take advice on it — about where this may be
a contentious issue within the sector. I would not go so far as any construction that says there is any other intention
that underpins the way in which it has been drafted to try and look at the effectiveness, the flexibility of service
delivery, and then say, ‘And if you can, do it locally, so that people do not have to up stumps and move too far to
receive that service’. That is what we are trying to achieve through the implementation of the bill.
Hon. G. K. RICH-PHILLIPS — Or the government would not therefore read it as meaning a person with a
disability would be required or obliged to access local services as opposed to preferred services?
Mr GAVIN JENNINGS — No.
The CHAIR — If there is no further comment on Mr Forwood’s amendment 10, I will put the question.
Amendment negatived.
The CHAIR — We now move to Mr Drum’s amendment 19, which amends clause 5(3)(m) on page 16, line 3.
Hon. D. K. DRUM — I move:
19. Clause 5, page 16, line 3 after “advocacy” insert “and family”.

While those around the table find the relevant clause, this effectively reads, as we state in the objectives and
principles, that a disability service should:
(m) be designed and administered in a manner so as to ensure that persons with a disability have access to advocacy support —

I am proposing to amend this by putting in the words ‘and family’ after ‘advocacy’, so it would then read that a
disability service should:
(m) be designed and administered in a manner so as to ensure that persons with a disability have access to advocacy and family
support where necessary to enable adequate decision making about the services they receive …

I think it is a very straightforward amendment. Effectively the insertion of two words would have a tremendously
positive outcome in the way that service provision is delivered to people with disabilities. Yesterday we spoke
about 165 000 people not being in a position to make their own decisions or to enunciate how they best receive
services. Simply putting in the words ‘and family’ would enable adequate decision making about service provision.
The CHAIR — Mr Drum, I have to say that I would have thought one of the key roles of the family is
advocacy.
Hon. D. K. DRUM — But it is not legal. There are families out there, Chair — many hundreds of thousands of
them — who are confused about when they can advocate on behalf of their spouses, children or siblings and when
they cannot.
Mr GAVIN JENNINGS — It is a matter of where you start the process of advocacy from in relation to how
this argument is rolled out. I think that in relation to this the continuum of thought should be that the person with
the disability has access to advocacy, and on the way through, if those who are in a caring relationship with them
have access to advocacy, then that is good and well. That is the mind-set that underpins this principle. We think it is
interrupting the flow of the logic of our approach to advocacy and the insertion of ‘and family’ in that concept
would interrupt the continuum of approach that we adopt to the issue of advocacy.
Hon. D. K. DRUM — The minister has made numerous attempts to talk about the continuum, the flow and the
logic of the bill. I think what the minister is effectively saying is that we are putting the person with the disability up
front and we are giving them every opportunity to make their own decisions. But we also have to understand that
there are so many people with disabilities out there who cannot make their own decisions. They cannot make
important life decisions on an ongoing basis.
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We simply want to put in the words ‘and family’ after ‘advocacy’ to effectively help the families, who are doing
93 per cent of this work, and give them an understanding about what types of services are being provided. I cannot
recall them all because there are so many various situations out there, but there are situations where people can be
evicted from a community residential unit simply because they do not understand what they are being told. They
might nod their heads as if they understand but they do not understand, and so they go off and do something totally
contrary to what they are supposed to be doing. Because the instructions, directions or advice have not been relayed
through the families, those people have actually had benefits taken away from them. This is a practical insertion, a
stopgap measure. It will further strengthen the rights of people who are not in a position to always understand what
is being said to them. We will have a backup, with advocacy and family support.
Mr GAVIN JENNINGS — The example Mr Drum has just given is one where the provision would not be
satisfied. The very example described to us today would be a circumstance where the service provider had not
allowed the person with a disability access to advocacy support, whether it be their family or other support
mechanisms, so it is covered by this provision. This is not to deny — again this is seen as a continuum of
advocacy — Mr Drum’s point. I take the point that quite often the advocate could be the family, as the conduit
between the person with a disability and a professional-based or volunteer-based advocacy support service. This
principle relates to a service provider having to allow for that advocacy support to be given. That is the obligation
in the principle. We accept that that could come through the family or it could be — again in the continuum of this
issue — between the person with a disability, the family, and professional advocacy groups, and they are covered
by this clause.
Hon. D. K. DRUM — I understand what the minister says, but again what I am proposing will constitute
effectively another stopgap assurance so that we will not have the continual misunderstandings, with people with
disabilities falling through the cracks in situations where a person with a disability is looking at the service provider
and saying, ‘Yes, I understand. No, I don’t need advocacy’, and then having a range of services withdrawn and all
the time the family knowing nothing about it. It is about failing to inform the family on an ongoing basis about
what is going on with the individual with a disability. The inclusion of the words ‘and family’ would help those
situations where people do in fact fall through the cracks.
Mr GAVIN JENNINGS — It has been recommended to me that I make an additional point, and I think it is
useful. In terms of our understanding of advocacy in the circumstances that Mr Drum may be most mindful of, in
which people perhaps do not have the capacity to make decisions for themselves or where there are some formal
arrangements about the decision-making process that are made on their behalf, we do not want to confuse advocacy
with separate decision making. Separate decision-making provisions are covered by the Guardianship and
Administration Act. With the combination of the mindset in the thinking behind this bill that I have outlined and
the application of the Guardianship and Administration Act we think we have covered the issues that Mr Drum has
raised.
Hon. D. K. DRUM — In an instance where a direction or decision is made about a person who needs an
advocate, what safeguards are there to ensure that that direction or decision is passed on to families, or are there
any?
The CHAIR — Mr Drum, we have just debated the whole question of clause 5(3)(h), which provides that
disability services should consider and respect the role of families.
Hon. D. K. DRUM — But advocacy is not funded by the government, Chair.
The CHAIR — But this clause relates to the requirement that disability services meet certain principles, one of
which is that they consider and respect families. Clause 5(3)(m) provides that they be designed and administered in
a manner so as to ensure that persons with a disability have access to advocacy support. So I think both issues are
dealt with in the principles and I suggest that we have gone considerably around this issue.
Hon. BILL FORWOOD — In terms of the hierarchy that the minister spoke about yesterday, which comes
first in the department’s mind, an outside advocacy agency or the family? I think what we are skirting around is
what happens when an advocate — whether it be a formal advocate or not — goes to the department and says,
‘This is what I think should happen’, and the family says, ‘Hang on; our view is different’.
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One of the things Mr Drum is concerned about is whether or not in the hierarchy the concerns of families are taken
account of at the level at which they should be. I think he is seeking parity between external advocates and families
in the way people are treated.
Mr GAVIN JENNINGS — Let me say that we do not see a hierarchy. In terms of our mindset, if we were to
draw a diagram to assist us — —
Hon. BILL FORWOOD — We would have a big circle.
Mr GAVIN JENNINGS — We would have a big circle of advocacy — Hansard is going to love this — and
families can be inside and outside that circle. So there is not necessarily a hierarchy, but they are definitely a part of
the advocacy recognition that is covered in this provision and they are absolutely a part of the mechanism that can
be involved in seeking external advocacy support.
The CHAIR — I am going to put the proposed amendment. Do you want me to wait for Mr Rich-Phillips?
Amendment negatived.
Hon. BILL FORWOOD — Perhaps I should take amendments 11 and 12 together because what we are
seeking to do is take out the words ‘as is possible in the circumstances’ and insert thereafter a raft of words about
when a restriction to rights or opportunities should be appropriately used.
The CHAIR — Thank you Mr Forwood. We will deal with your amendments 11 and 12.
Hon. BILL FORWOOD — I move:
11. Clause 5, page 16, lines 14 and 15 omit “as is possible in the circumstances”.
12. Clause 5, page 16, after line 15 insert —
“( ) A restriction to rights or opportunities may only be applied when exercising the right or opportunity poses a direct threat to
the health, safety or wellbeing of the person with a disability or any other person.
()

In determining whether a person with a disability poses a direct threat to the health, safety or wellbeing of the person with a
disability or any other person, a disability service provider must make an individualised assessment, based on reasonable
judgment that relies on current medical knowledge or on the best available objective evidence, to ascertain —
(a) the nature, duration and severity of the risk; and
(b) the probability that the potential injury will actually occur; and
(c) whether reasonable modifications of policies, practices or procedures will mitigate the risk.

()

A disability service provider must make reasonable modifications to policies, practices or procedures if the modifications are
necessary to afford services, facilities, privileges, advantages or accommodations to persons with disabilities unless the
disability service provider can demonstrate that making the modifications would fundamentally alter the nature of the goods,
services, facilities, privileges, advantages or accommodations.”.

So we are saying that when a restriction on the rights and opportunities is necessary the option chosen should be the
option which is the least restrictive of the person. We seek to delete the words ‘as is possible in the circumstances’
and insert the words in the amendment. I think most people accept that a regime of restraints needs to be available,
but people are very concerned about the way it can be used, or potentially misused. I make no criticism of any
person who works in the sector; I know how hard life can be. But in considering this amendment I thought long and
hard about it. I believe that many restrictions to rights can be routinely applied rather than individually and
specifically applied. They can be applied unnecessarily; they can be applied without rights of appeal or particularly
accountability measures. In some cases I think they can be applied purely to maintain a policy or a practice or a
procedure or to avoid a cost or to avoid an inconvenience. ‘Not possible in the circumstances’ could mean at the
whim of others, that no-one wants to compromise their own wishes to accommodate the needs of the person or that
people who do not understand the nature of the disability and the required support measures just proceed.
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I am aware of particular cases where services providers have been taught by martial arts experts how to stop, drop
and restrain students. I am aware of cases where there has been — arguably — an inappropriate use of chemical
restraints. Just to have the words ‘as is possible in the circumstances’ without some ring fencing is, I think, a matter
of grave concern, and the words I seek to insert in my amendment really go to the issue of saying that we are
dealing with individual people and we will not use chemical or other restraints unless we really have to, and the
reasons why we have to are quite specific. We cannot just use restraints because it is convenient to do so in the
circumstances.
Hon. C. D. HIRSH — I would like to speak very strongly on this amendment. Legislators are not qualified to
decide at any time if a person may need some form of restriction. If a service provider or a person with a disability
were to use such a restraint inappropriately it would be up to the advocate, the family and the people involved with
the person with a disability to ensure that proper complaints were made and that the person was either removed or
given adequate training. If disability service providers are not able to make these judgments then their training is
inadequate and should be improved, because we all know that occasionally it is necessary to restrain a person.
It should not be done unless necessary — and that is a clinical specialist’s decision. I believe that the amendment,
as it is, which would read ‘least restrictive of the person as is possible in the circumstances’ enables such decisions
to be made. I think Mr Forwood’s very strong professionally orientated amendments are limiting in nature. It is not
the place of a legislator to make these decisions.
Hon. BILL FORWOOD — Aagh!
The CHAIR — Was that a contribution, Mr Forwood?
Hon. BILL FORWOOD — I do not know how Hansard will record it.
Hon. C. D. HIRSH — Can the Hansard reporter write that down? I think he said ‘Karak’.
Hon. BILL FORWOOD — I think it was a cry of despair.
The CHAIR — Do you want to make a comment, Mr Forwood, or will I pass to the minister?
Hon. BILL FORWOOD — I will let it go through to the keeper.
Mr GAVIN JENNINGS — Can I actually say that the real effect and the qualifications, the limiting, the
procedures — all of the issues that Mr Forwood is wanting to seek in a principle — are actually covered by parts 7
and 8 of the bill at great length. In terms of the bill before us, they run from page 139 to page 199. So in fact many
of the qualifications and limits that Mr Forwood is seeking are actually well and truly detailed, both in terms of the
decision-making process that would lead to such action in the first place — whether they be restrictive
interventions or whether they be compulsory treatments — and in fact what remedies actually may be available if
in fact there has not been compliance with those provisions. They are extremely detailed.
For instance, clause 140 relates specifically to the use of restraint and seclusion — all the limitations and all those
threshold tests are outlined there. Indeed beyond clause 140, clause 141 deals with how that must be included in a
behaviour management plan; clause 142 deals with how the review of the behaviour management plan is
undertaken by a disability provider; the role of an independent person in assessing that is dealt with in clause 143;
the power of the public advocate to intervene and provide protections is in clause 144; and clause 146 deals with a
review by the Victorian Civil and Administrative Tribunal.
So in fact there is a pretty determined rigour within the bill to actually have the net effect of what might be here to
be included as a principle. It is dealt with in a very comprehensive fashion, in a technical sense. Beyond the
technical limitations of what Mr Forwood has put forward to us as a principle, we believe in fact it may be
self-defeating to actually alter what is a relatively simple instruction to a provider in terms of a principle — to get
their head around a principle — because in the day-to-day reality of it, it will be accountable for applying the
principle in the specific terms that are outlined in parts 7 and 8 of the bill, which are extremely detailed.
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Ms MIKAKOS — Can I also add to what the minister has said? The words ‘as is possible in the circumstances’
are repeated in an identical form on a number of occasions in parts 7 and 8. From just having a cursory look, clause
140(b) uses the words ‘as is possible in the circumstances’. It is talking about physical restraints — —
Hon. BILL FORWOOD — The whole part — —
The CHAIR — Excuse me, Mr Forwood, you will get your chance in a moment.
Ms MIKAKOS — The words are again repeated in a number of situations in relation to seclusion and other
forms of restraint. I think to take it out of clause 5 is not really going to add a great deal, because the provisions in
parts 7 and 8 make very clear the circumstances in which restrictions on rights can occur.
Hon. BILL FORWOOD — Part 7 talks about restrictive interventions, and it talks about restrictive
interventions in some detail. Clause 5(4) says:
If a restriction on the rights or opportunities of a person with a disability is necessary …

It does not talk about restrictive interventions. So if you are talking about restrictive interventions and your
argument is that restrictive interventions are being looked after in a different part of the act, stick restrictive
interventions in clause 5(4). Do not just talk about a restriction on the rights and opportunities of a person with
disabilities as necessary, talk about restrictive interventions, and then I will be happy. You are going to have a
blanket principle that says it should only be used in the nearest possible circumstances, but not everything is a
restrictive intervention. People do not go and get a 135 approval if they have some kid out of his brain in anger in a
particular circumstance. They deal with it on the spot. Now what I am saying is that when that happens, it needs to
be done according to a set of rules. That is not a specific restrictive intervention under part 7 of the bill.
I am happy to accept that the government has gone out of its way to deal with particular bits and particular uses, but
it does not get covered in the principles section. So I maintain again, Minister, that what we ought to be doing is
protecting the rights of disabled people as much as we possibly can in the principles section of the legislation.
Mr GAVIN JENNINGS — Because of the way the argument was delivered with so much passion and vigour,
it was fairly compelling. But after deconstructing the words, I am not quite satisfied that in substance it changes my
position.
So I am not convinced of it, even despite that Mr Forwood may be mindful of one or two examples that he may
actually think then fall foul of what the principle approach is. I cannot actually think in practice how the
combination of the principles clause and the specific provisions that are within the act would actually fail to deliver
a secure result and maximise the opportunities for freedoms and liberties of people with disabilities through the
application of the bill. I have also been encouraged to indicate to the committee that in fact this is an occasion
where the concept in the principles clause is pretty much exactly the same as what was in the Intellectually
Disabled Persons’ Services Act 1986.
Hon. BILL FORWOOD — I am aware of that.
Hon. D. K. DRUM — That has got no bearing on what we are putting in this bill.
Hon. BILL FORWOOD — I am not sure about that!
Mr GAVIN JENNINGS — Some people may feel a little bit more protective of the bill than me, and that
suggests to me that I should point out direct parallels on some occasions.
Hon. BILL FORWOOD — Yes, I think that is a good idea. Could I just make the point that I do not think
there is any doubt that many, if not most, of the daily restrictions that are used on some people who are subject to
behaviours that lead to these interventions are not covered by the bill at all and that they would not go through the
processes in the bill. In those circumstances, where you have that happening at a service provider level as a matter
of course, what we need is at the minimum some sort of guideline — some sort of protection. I am not arguing
about the use of restrictive interventions — we need them. But sometimes you do not go through that process. We
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have all been in circumstances where we have needed to react relatively quickly. And you do not go off and follow
the distinct processes in part 7 of the bill. Part 8 of the bill, as you know, is about residential treatment facilities.
The CHAIR — Unless the minister wants to respond, can I just point out to the committee that under the
definitions is the definition of ‘restrictive intervention’ which is described as:
… any intervention that is used to restrict the rights or freedom of movement of a person with a disability including —
(a) chemical restraint;
(b) mechanical restraint —

and
(c) seclusion …

I suggest to the committee that in my view the restriction on the rights and opportunities as in clause 5(4) falls
within those definitions and then goes directly to part 7. So as to Mr Forwood’s view that clause 5(4) needs further
coverage, I do not accept that, given that there is a whole part of the legislation, as the minister has pointed out, that
deals in detail with restrictive interventions. I would see the crossover between the definition of that clause and
part 7.
Hon. BILL FORWOOD — Let me pick up your point and refer you to clause 134 in part 7, which says you:
… must not use a restrictive intervention unless there is in force an approval under section 135 …

Clause 135 is how you get approval for a restrictive intervention. I am putting to you that the majority of cases of
restraint do not fall under clause 135 approvals; they happen in the ordinary course of the management of people,
day after day after day. In those circumstances you have to have some principles — unless you want to come back
and add into part 7, around clause 135, that in fact we accept that people do not always have time to go to the
secretary and get a restrictive intervention, right? Now, if you want to be specific about this stuff, be specific! If you
are not going to be specific, then go back to the principles, and when you get to the principles let us put into the
principles that we will ensure that we do not misuse this, that as far as possible we cannot misuse it.
Mr GAVIN JENNINGS — In this instance I am going to take a bit of technical advice. There are some
problems in relation to competing provisions. You have certain very specific provisions that Mr Forwood is
wanting to insert within the principles which do not sit well with specific provisions that do have sanctions within
the bill. So when he referred to clause 134, clause 134 has penalty clauses. Now in fact if we start varying the
relative test and procedures so that they are not consistent, then we do have some difficulty.
Hon. BILL FORWOOD — Absolutely.
Mr GAVIN JENNINGS — That is a starting point.
Hon. BILL FORWOOD — I accept that.
Mr GAVIN JENNINGS — In relation to the emergency provisions, Mr Rogers is going to augment my
response.
Mr ROGERS — Proposed section 147 at page 149 of the bill actually talks about the use of restraint or
seclusion in an emergency and does actually, under certain conditions, allow providers to use an emergency
restraint. It does require them to report on that — I think at part 3, clause 147(3) — in the form of the report at
clause 143(4). Just generally, clause 140 is actually about strengthening the provisions around restraint and
seclusion, because the current provisions actually do not provide all the protections that clause 140 provides. So we
are actually trying to ensure that there is greater reporting of restraint and seclusion and greater conditions around
that, but also allowing providers to use restraint and seclusion in emergencies, which of course do happen.
Hon. BILL FORWOOD — Can I respond, Chair?
The CHAIR — Yes, Mr Forwood.
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Hon. BILL FORWOOD — Clause 147 is about use of restraint or seclusion in an emergency. I put it to the
committee that I am not talking about emergencies. I am talking about the daily management of people and saying
that this is not an emergency; this is an established practice. We cannot therefore use clause 147, the emergency
clause, in a daily way. What we have is a practice that has grown up around the management of difficult clients
over a long period of time, and sometimes you find that none of the clauses — 134, 135 or 147 — is adequate.
What we need to do, in my view, is to put back into the principles that we are not talking about impossible
circumstances; we are talking about individuals.
The CHAIR — I think I can almost hear the minister or perhaps through him, Mr Rogers’s answer, in relation
to that proposition — that is, this is standard practice; but I will hand it to the minister.
Mr GAVIN JENNINGS — Chair, whilst you thought it might have been an instinctive answer, I wanted to
make sure that I had counsel on it. In the regime of the way in which we believe the practice sits with the law, if
people’s behaviour needs to be restricted on a regular basis, that would be covered by clause 135, and if it is on an
emergency basis, by clause 147 — and we do not envisage a gap between the application of the two. We do not
envisage a blind spot between 135 and 147.
Hon. BILL FORWOOD — Can I therefore ask: is it your expectation that the majority of pupils at the Bulleen
special school will therefore all have clause 135 plans?
Mr GAVIN JENNINGS — Mr Forwood, this is going to invite another question.
Hon. BILL FORWOOD — I know exactly where this is going. Don’t think I did not start, knowing where this
was going.
Mr GAVIN JENNINGS — The immediate response is in terms of the group of children who attend that
school — as a group, their behaviour, their attendance at that school and what happens in the school are not
covered by the scope of the legislation. Their individual circumstances and their individual quality of life may be
impacted upon it, but as a cohort in attending the school, it is not covered by the bill.
The CHAIR — Mr Forwood, do you want to ask your next question or not?
Hon. BILL FORWOOD — I think we should probably now break for two days while Mr Jennings and I go
and sit in a park to work out what that means. He and I know that we have a bill here dealing with the behaviour,
rights and responsibilities of individuals, and they operate in the workplace, in a family, they go out during the day;
some of them go to school; they turn 18; they lead lives like everybody else.
We are trying to put here into legislation a bill that deals with their rights and responsibilities and covers for every
eventuality that may occur. I am seeking to demonstrate to the committee that with the best will in the world we are
always going to find that there are difficulties in the implementation of specific bits of legislation particularly when
you are dealing with matters of fundamental importance to people’s human rights. And rather than dealing with
these issues by way of parts in legislation, we should stick with the principles as much as we can.
That principle will always be that if a restriction is necessary, it has got to be the least restrictive possible, and it has
got to be the least restrictive in structure rather than in the general possible circumstances as supported by — to use
your words, Minister — ‘We do not believe there is a gap between 135 and 137’, when in practice there is a gap
you could drive a truck through in the daily behaviour of people in all sorts of settings.
Mr GAVIN JENNINGS — In terms of going back to where we are starting from and how you seek to amend
the bill, the principle that you actually espoused just then is included in the bill in the current clause. The
application of it, the government has attested, is actually through a combination of clauses and provisions of parts 7
and 8 of the bill which are quite detailed. Your contested argument is about its application in daily life. In terms of
the substantive issue about minimising the restrictions placed on anybody — that is there.
The CHAIR — Mr Forwood, I propose to put the amendments 11 and 12 to the vote. Occasionally as Chair I
have indicated why I am taking a particular position in relation to amendments. I cannot see anything in
amendment 12 that is not more comprehensively covered in parts 7 and 9 of the bill, so I think that there is a clear
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process which service providers are expected to follow in relation to restrictive interventions. One involves
establishing a behaviour management plan and then various — —
Hon. BILL FORWOOD — Do you think every kid in preschool has got a behaviour management plan?
The CHAIR — Where that does not occur and an emergency occurs, there is a clear process for the conduct of
that. I think that is clear in the bill, so I will be voting against Mr Forwood’s amendment. I said I was going to
conclude debate, Mr Drum, on the — —
Hon. D. K. DRUM — And then you rolled on!
The CHAIR — I have given everyone a chance to talk, Mr Drum, and have decided at the conclusion of that to
explain why I am voting in a particular way.
Hon. D. K. DRUM — I have not had a chance to talk on this amendment.
The CHAIR — I did ask. For the flexibility of the committee, I will give you an opportunity to speak,
Mr Drum, but I did say to the committee that I was going to put the amendment to the vote.
Hon. D. K. DRUM — Thank you, Chair; I appreciate your flexibility. I want to have it recorded that the
argument put forward by Mr Forwood that there are numerous instances in the community, in the day-to-day
management of a wide range of people with disabilities, clearly proves that there is a large gulf between the
provisions catered for in clause 135 and the provisions catered for in clause 147. That has been clearly identified by
this debate over the last 45 minutes. I just wanted to have that aspect recorded in Hansard.
Committee divided on amendments:
Ayes, 3
Drum, Mr
Forwood, Mr

Rich-Phillips, Mr

Noes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

The CHAIR — Given that there is an equality of votes, I give my casting vote to the noes.
Amendments negatived.
Sitting suspended 11.16 a.m. until 11.28 a.m.
Clause agreed to.
Clause 6
Hon. BILL FORWOOD — I have all sorts of things I want to raise about clause 6, I just do not have any
amendments. I wonder, Minister, if you could explain to me what clause 6(2) actually means. Clause 6(2) says that
the repeal of the act does not affect the responsibility of the minister and secretary. Do we not spell out in this bill
the responsibilities of the secretary and the minister? How can we have a catch-all clause in a bill that refers to a
piece of legislation that has been repealed and is no longer on the statute books?
Hon. G. K. RICH-PHILLIPS — The minister is wondering that as well.
Mr GAVIN JENNINGS — The nature of this clause falls into the category of many amendments that have
been put before the committee. It is there to provide comfort, may I suggest. As we all know, general clauses and
general provisions within a bill such as this one — in fact this is an argument that perhaps I should have made
already on about 10 occasions, but I will make it in response to this — are subsumed under law in effect by specific
clauses. So specific clauses will have a higher standing than a generic clause. As a general principle, as I indicated,
it is not the government’s intention to water down the responsibilities and obligations that may have been
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previously attributed to the minister and the secretary under the previous legislation. There may have been some
concerns that it was the intention of the government to seriously erode those responsibilities, so this in effect is a
political statement.
Hon. BILL FORWOOD — I thank the minister for his answer. I refer to section 5(i) of the Intellectually
Disabled Persons’ Services Act, which reads:
it is in the best interests of intellectually disabled persons and their families that no single organization providing services to
intellectually disabled persons exercise control over all or most aspects of an individual’s life.

Is that now replicated or attempted to be covered by clause 6(1)(f) of the Disability Bill?
Mr GAVIN JENNINGS — The simple answer is yes.
Hon. BILL FORWOOD — If that is the case, why have we moved away from the original wording in the act,
which says ‘it is in the best interests’ that this happens, to saying they should be ‘designed and provided in a
manner …’?
Mr GAVIN JENNINGS — It really relates to the way in which the clauses have been drafted and how they are
introduced. The thing about it is that this is a subordinate clause, and in fact it has been written in the style of a
subordinate clause to a different introductory sentence. That is the simple answer.
Hon. BILL FORWOOD — On page 18 of the bill the last word is the word ‘institution’. I stand to be corrected
on this, but I do not think the word ‘institution’ appears in any federal disability or aged care legislation. I am not
sure that the word ‘institution’ is acceptable in this day and age. I think we normally talk about accommodation or
congregate care or whatever. If we are talking about people who require admission to a residential institution, what
is an institution? How do we define what an institution is?
Hon. C. D. HIRSH — It is defined on page 3.
Hon. BILL FORWOOD — Is it? On page 3?
Hon. D. K. DRUM — It is not here. The minister can suit himself.
Ms MIKAKOS — At page 8 there is a definition of ‘residential institution’, not ‘institution’.
Hon. D. K. DRUM — There is no definition.
Hon. BILL FORWOOD — It says ‘under section 86’. You turn to clause 86, Ms Hirsh, and tell me what 86
says.
Hon. D. K. DRUM — Sorry, Chair, this issue in relation to the word ‘institution’ is covered extensively in
amendments 23, 24 and 25. Whilst we have decided to defer discussion on clause 3, it will also be covered in
amendment 2, so quite an extensive discussion will follow this. If we go down this particular path, we will replicate
this discussion later on when we move those other amendments. I suppose what I am asking Mr Forwood is that we
continue — —
Hon. BILL FORWOOD — I just want to deal with the word. I do not care how we deal with it.
Hon. D. K. DRUM — I would like to continue with your other aspects of this particular amendment and just
leave that.
Hon. BILL FORWOOD — I do not have any amendments, Mr Drum; I am just dealing with some bits of the
clause that I thought were incongruous.
The CHAIR — It is fantastic that you two are sorting out your differences across the table, but you will do it
through the Chair in future.
Hon. BILL FORWOOD — Through the Chair, I am sorting out my differences.
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The CHAIR — Minister, do you wish to comment on the question raised by Mr Forwood? It is not an
amendment, it is a question.
Mr GAVIN JENNINGS — Yes I know, but in fact — —
Hon. BILL FORWOOD — Or do you want to wait until we get to clause 86?
Mr GAVIN JENNINGS — In fact the proposition does beg the question: where is the amendment? If in fact it
was actually deemed to be — —
Hon. BILL FORWOOD — Do not invite me to get more amendments.
Hon. C. D. HIRSH — No, do not invite him.
Hon. BILL FORWOOD — Please do not invite me!
Mr GAVIN JENNINGS — I have an extremely provocative style, and obviously we have got to the threshold
on day two. The word has actually been used in clause 86 as a catch-all expression to describe a field of three
facilities and then a set of regimes that relate to admission and practices and procedures within those three facilities.
It has been used just as a catch-all phrase. Otherwise I am taking that on the chin.
Hon. BILL FORWOOD — Fine, thank you.
The CHAIR — Can I propose that the substantive debate on this matter be dealt with under clause 3, which has
been postponed?
Hon. BILL FORWOOD — I would prefer to deal with it under clause 86, when I foreshadow that I will move
for the deletion of subclause (1).
Hon. D. K. DRUM — Chair, those amendments are already in place.
The CHAIR — Okay, Mr Drum.
Hon. BILL FORWOOD — If he has done it already, then I will be supporting him.
Ms MIKAKOS — It is his amendment 23.
The CHAIR — We will deal with that when we deal with clause 3, which presumably will be on Wednesday
afternoon.
Hon. D. K. DRUM — There is the opportunity to have the discussion in relation to the word ‘institution’.
Because we have left clause 3 alone, which is the definitions clause, and while the argument starts with the
definition of the phrase ‘residential institution’, we can overlook that aspect of the argument and simply go to the
inclusion of the word ‘institution’ in this bill. We could have that argument and that would allow us to look at my
amendments 22 to 25. We could still have a debate, maybe or maybe not.
The CHAIR — The test for the amendments Mr Drum has mentioned is his amendment 2.
Hon. D. K. DRUM — That is right.
The CHAIR — I think it would be better to have the substantive debate once when we deal with that clause.
That would be my preference.
Hon. D. K. DRUM — However, I believe you could reverse your finding, Chair, and say that if we were to
debate amendments 22 to 25 they would test my amendment 2.
The CHAIR — They have to be dealt with in the order in which they appear in the bill. We will deal with those
when we deal with Mr Drum’s amendment 2. Is there anything further on clause 6?
Clause agreed to.
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Clause 7 postponed.
Clause 8
Hon. BILL FORWOOD — I move:
13. Clause 8, page 21, line 8, after “disability” insert “including services for children aged 6 years or less including but not restricted
to early childhood intervention services”.

This seeks to extend the role and functions of the secretary under paragraph (a), which states it is the role of the
secretary to:
plan, develop, provide and fund … services, programs and initiatives for persons with a disability …

I am proposing to insert into that paragraph:
including services for children aged 6 years or less including but not restricted to early childhood intervention services.

I think it is important that we put into the bill specific mention of early intervention services. I had a look, and I am
pretty sure the bill is intended to cover early childhood intervention, but I cannot recollect finding it anywhere in
the bill. Is it there?
Mr GAVIN JENNINGS — No, it is not, because the intention of the bill is not to discriminate on the basis of
age. The provisions of the bill apply to anybody who is deemed to have a disability, regardless of age.
Hon. BILL FORWOOD — Are you telling me that clause 8(1)(a) includes planning, developing and providing
services for children under six years of age?
Mr GAVIN JENNINGS — Yes.
Hon. BILL FORWOOD — Is that not explicitly said anywhere in the bill?
Mr PARSONS — The bill does not give any lower age limit for disability. You do not need to say ‘under six’,
because there is no lower age cut-off in the bill at all.
Hon. D. K. DRUM — Would the minister be able to help me with a specific issue? We are trying not to be too
specific in the discussions we are having, but on the specific issue Mr Forwood has raised it is common knowledge
that there is quite a large waiting list for early childhood intervention services. Where is it in the bill? I am sure it is
there. Where is the provision in the bill that has the secretary monitoring and reporting back on waiting lists?
Where are all those aspects referred to in the bill? Clearly the secretary is failing in his role to plan, develop,
provide and fund the issues Mr Forwood is talking about.
Mr GAVIN JENNINGS — It is under clause 8(2)(f) on the following page.
Hon. D. K. DRUM — To monitor, evaluate and review disability services. Is the public made aware of those
evaluations? Is the public made aware of those reviews? Is there a course of action that the secretary has to follow
in relation to acting on those evaluations?
Mr GAVIN JENNINGS — I think the simple answer is that that information is used to guide the development
of the program and the funding arrangements, to guide the advice that may come to the minister and to guide the
effectiveness of the role the secretary plays.
Hon. D. K. DRUM — This is one of those issues we tend to face which in some ways is a bit of an
oxymoron — that there is a waiting list for treatment by early childhood intervention. By the time they get their
treatment they are no longer of early childhood age. Is the minister saying this monitoring and evaluation is an
internal mechanism to help the department and the minister, or to help the secretary, get right this aspect that
Mr Forwood has raised?
Mr GAVIN JENNINGS — Unless I am about to be informed that that is not the case, that is my
understanding.
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Hon. D. K. DRUM — With Mr Forwood’s permission, is that something we need to tease out in this instance? I
only raise this, Minister, because this aspect that Mr Forwood has raised quite clearly is not working at the minute.
Is it that we need to do something more significant in the legislation so that future governments can say, ‘Now it is
working.’?
Mr GAVIN JENNINGS — If that is a proposition in support of the amendment, it is not necessarily a closed
loop. I am just re-reading what the amendment suggests, if you can bear with me for a second. That is the reason
for my confusion: we have actually jumped forward an amendment, have we not, in that argument?
Hon. BILL FORWOOD — We will get to paragraph (b) next.
Mr GAVIN JENNINGS — Yes, but we are currently discussing — —
The CHAIR — Amendment 13, clause 8, page 21.
Hon. BILL FORWOOD — It is 8(1)(a).
Mr GAVIN JENNINGS — The reason I sound a bit confused is that I thought Mr Drum’s argument related to
issues under amendment 14.
Hon. D. K. DRUM — I am sorry, Minister, I have not even read that.
Hon. BILL FORWOOD — I have not got that far yet.
Mr GAVIN JENNINGS — That is what I am saying. We might try to square off on 13 before we move to 14.
I will not be asking Mr Drum to repeat what he has said when we get to 14, but we are on a different item, are we
not?
Hon. D. K. DRUM — Through you, Chair, I have decided to pick up this particular issue due to the fact that I
think it is common knowledge that we have failings in this specific area. Therefore I am asking what mechanisms
the legislation has in place to ensure that when we understand there is such a thing as a waiting list for early
intervention there are flow-on questions in relation to what mechanisms are in place to fix up those systematic
failings. I would still like to talk about 13, Minister.
Hon. BILL FORWOOD — I accept that the minister has said that clause 8(1)(a) includes everybody, that we
do not discriminate on the basis of age and that it therefore does include early childhood intervention services.
While I would prefer to see it in, and I will move my amendment, I am not going to die in a ditch over it, because
we have an assurance from the minister that it does include early childhood intervention services. So what we now
know is that it is the role — preferably soon to be the responsibility — of the secretary to fund early childhood
intervention services. Yes, I would prefer to have it in the bill, but if it is not in the bill I know I have got it because
the minister has said it. Is he helping?
Mr GAVIN JENNINGS — Yes, he is helping. He is making sure that I do not mislead Mr Forwood or
anybody who may have an interest in this question. To unpackage the amendment, it definitely does not distinguish
on age. I repeat that for clarity: the bill has application to those under six and over six. The difficulty between us
may be as to how it specifies early childhood intervention services that may fall outside the scope of the bill, so in
terms of that phrase in the amendment being incorporated, that is not necessarily covered by the undertaking that I
have given to Mr Forwood, if those early childhood intervention services are outside the scope of the bill.
Hon. D. K. DRUM — Is the minister talking about early childhood intervention that is privately funded? What
specific issues is he talking about in that regard?
Mr GAVIN JENNINGS — Mr Rogers will clarify the line of demarcation.
Mr ROGERS — The particular clause that the minister referred to before talks about individuals not services,
so it actually defines ‘disability’ in terms of the people and does not talk about an age under six being excluded, so
under six is included. But within the definition of disability it includes developmental delay and also includes
people who need ongoing support. At the moment in terms of its funding the disability services division does not
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fund early intervention services or specialist children’s services. They are funded through another mechanism.
Those early intervention services or early childhood services would not be registered service providers under this
bill; they would be caught through the Office for Children. Some of the children who use those services may well
be caught by this bill because they meet the definition of disability. But the particular issue around early childhood
services is that they are not registered disability providers.
Hon. D. K. DRUM — Through the Chair: for example, Mansfield autism school is funded by the federal
government as a special school, a private school, so that is an instance where you are saying — —
The CHAIR — I just remind the committee that questions go through me to the minister.
Hon. D. K. DRUM — Yes, sorry — through the Chair to the minister, and then to Arthur.
Mr GAVIN JENNINGS — It is a bit like advocacy.
Mr ROGERS — Again there are two issues here at play. One is that the people who use that service may well
be caught under the definition of ‘disability’ in the bill; and also in that particular case you mention, Mansfield
autistic services are in fact funded by disability services and so would be considered a registered service provider.
It is also funded by the commonwealth and other bodies, but we fund it for specific services to provide services to
people caught under the definition of the current acts and would continue to do that with this new act. It will
provide services to people who have a disability under the definitions of this bill. We will register it as a provider
under the new act, but it may well provide other services as well.
Hon. BILL FORWOOD — I understand exactly what you have said, but I cannot help but feel that it is just a
touch messy. If we are taking the opportunity to rewrite an act to cover disability and we are bringing together the
Intellectually Disabled Persons’ Services Act and the Disability Services Act, it might be useful, if it is possible
without dying in a ditch, just to write these other things that are peripheral or even integral but are outside the scope
of the act either explicitly in or out, just so people know.
We know because of what we do that this bit belongs here and that bit belongs there, but Mrs Smith, newly arrived
in the sector, does not understand which bits fall in the act and which do not. If we are trying to make this the
groundbreaking legislation we all wish it to be, it would be useful if we could just tidy up some of the things like
that.
Mr GAVIN JENNINGS — I actually do not think that conceptually we would contest that proposition; I do
not think as a concept we would. As to how it creates a bit of difficulty for us in creating a piece of legislation and
how it deals with programs and the way in which that legislation will be enacted, it comes into play with other
pieces of legislation, and it comes into play with other programs.
I come from an approach to government and public policy that tries to remove those artificial barriers so in fact
people can live their lives without necessarily hitting brick walls time and time again in relation to what program
they are responsible for and what bill covers the quality of their lives. I accept the logic of the proposition.
The difficulty that comes into play is the crossover in issues that we are dealing with between rights — let us
concentrate on the rights — and opportunities that should be afforded to people with disabilities that come within
the services that are attached to this bill as distinct from services not attached to this bill, and what the interface is
between them. That is clunky; we have to acknowledge it is not as seamless as we would like it to be.
Also in terms of the centre of gravity in the thinking that it impinges upon some of those mainstream services or
services that are regulated through different mechanisms outside the scope of this bill, they have an obligation to
open their doors, minds and responsibilities and engage with people with disabilities so that in fact they do not
actually say, ‘We are only going to deal with someone with a disability if we are getting money for it’ or ‘We are
not going to assume responsibility ourselves’.
They are the sort of things that, whilst they may sound to be simple and elegant to deal with in a piece of
legislation, are very complicated matters. From my perspective they are the major challenge confronted by the
public sector and to how we relate to regulating activity in our lives. We have to take that substantive issue as part
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of our continual improvement to integrate these pieces of legislation, administration and programs so that people
when they live their lives, do not feel the legislation or programs have artificial barriers.
That is a challenge for us, but it is a long-term challenge rather than being something that even if we sit in
committee for a very long time, we might resolve around this table.
Amendment negatived.
Hon. BILL FORWOOD — My amendment 14 is crucial to the integrity of the legislation we are dealing with.
I move:
14. Clause 8, page 21, omit lines 9 to 12 and insert —
“( ) provide and fund programs which afford services, facilities, privileges, advantages and accommodations to a person with a
disability in the most integrated setting appropriate to the needs of the individual;
()

ensure that despite the existence of separate or different programs or activities provided in accordance with this Act, a
disability service provider must not deny any person with a disability an opportunity to participate in programs or activities
that are not separate or different;”

That would substitute all the words now in clause 8(1)(b), namely:
provide and fund programs and initiatives that facilitate persons with a disability exercising their rights and meeting their
responsibilities in the community —

with far better words. I make the point at the outset that these words are not mine; they do in fact, as I know the
minister — —
Mr GAVIN JENNINGS — They belong to all of us.
Hon. BILL FORWOOD — I know that the minister and his advisers well know the words are from the
American act. While we of course wish to be groundbreaking, sometimes we are catching up. I think this is one of
those circumstances where we should bite the bullet and admit our words are not as good as those the Americans
are using. While there are many things we disagree with in America, these are words we agree with. They indicate
absolutely explicitly what we expect of our legislation, and I so move their inclusion in the bill.
Mr GAVIN JENNINGS — Even though my briefing notes start by referring to the first amendment and
second amendment, which are concepts near and dear to the American constitution, they do not actually tell me
where this is lifted from. There was an intuitive connection to the first and second amendments. I think, despite the
laudable intent of the amendment — I do not deny that at all — that the difficulty comes from overstretching or a
confusion with the specific provisions within the bill. I have been confronted by this in my own piece of legislation,
so I will just give that as an example.
I have been dealing with the heritage bill now for about two and a half years, which is a similar gestation period to
this piece of legislation, and we have a whole range of provisions to protect places and objects of Aboriginal
cultural heritage. A number of people have come to me and said, ‘How can you narrow the definition of “heritage”,
which may include language, folklore, songs and dance?’. They have never put ‘fire’ to me, until recently!
I have grappled with this issue, because in fact it is quite a valid argument to say the scope of cultural heritage is
perhaps broader than what I have catered for within the bill. My bill is almost the same as this one, probably
two-thirds of its dimensions, but we have specific sanctions and programs that respond to the aspects of the
definition that we have included within ‘cultural heritage’.
My argument was that it would be disingenuous to have things broader in the general provisions of the bill that I
cannot hang my hat on and say there is anything to respond to that in any tangible way. I think that by overreaching
we can sometimes lead to false expectations or in fact can run counter to the specific provisions that we may be
able to provide for within the bill.
Again, I reiterate that we do not have any difficulty with the laudable nature of the sentiment that is outlined in
those amendments. I go back to where I started this contribution: they are fine. Whether they in fact overreach or
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alternatively cannot be backed up by specific provisions or indeed may run counter to those specific provisions, we
are uncomfortable about including them, regardless of how eloquently they may be expressed.
Hon. D. K. DRUM — Thank you, Minister. Again, we are continually faced with terminology that for our
carers and their families and the people who are living at the coalface of this legislation is certainly a further
watering down of what we currently have, or in this instance what we are proposing.
The wording used by Mr Forwood clearly states that the role of the secretary is to provide and fund programs that
afford services, facilities, privileges and advantages to the person with a disability in the most integrated way
possible to suit the needs of the individual. It is just clear and concise and does not offer fluffy words such as
‘initiatives that facilitate’. ‘Initiatives that facilitate’ could be helpful, but in the extreme minuteness of that help.
This is a further weakening of the secretary’s role and responsibilities to provide the services, compared with what
has been presented by Mr Forwood in the first part of his amendment.
Mr GAVIN JENNINGS — We think that, as a starting point, to just again have a substantial debate about the
relative merits of those two elements of the amendment, we could deal with the first one. We think that the
cumulative effect of clauses 8(1)(a), 8(1)(b) and a combination of other clauses such as 8(2)(i) actually cover the
scope of the first part of the amendment. That is no. 1; that is what we would contest. In relation to no. 2 , when I
re-read it I do not think it is quite as eloquent as Mr Forwood may have suggested.
Hon. BILL FORWOOD — It was the way I read it.
Mr GAVIN JENNINGS — Punctuation and emphasis carry the day sometimes, but I do not think that
necessarily adds to it, and it certainly would not have added to my understanding if it had been inserted in the bill. I
think maybe we should perhaps tease out a little what you are trying to get at and see whether we can accommodate
it, because at this moment we are a little confused about the ultimate objective of that second part.
Hon. D. K. DRUM — Thank you, Minister, and thank you, Chair. But again, by the minister’s own admission
we have a situation where the government is saying, ‘We have three lines here that we have been offered up as
better’ — that is the mover’s opinion. We have three lines which cover what the minister is saying — he will go
through two pages and will take a clause here and a clause there and another clause over the page — to effectively
match what could be delivered to this legislation in three lines. I think we have the opportunity here to enhance the
legislation by accepting what is currently working in another country with exactly the same problems that we have,
and yet we are saying ‘No, we will cover it with 8(1)(a), 8(1)(b) and 8(2)(i)’. It might even be 8(1)(d), or
whatever — I don’t know. Here is an opportunity to simply improve what we currently are putting forward.
Mr GAVIN JENNINGS — I have already suggested that we would prefer our approach to no. 1, and in fact I
have invited Mr Forwood or any other member of the committee to discuss what is hoped to be achieved out of
no. 2, to see how we can accommodate that and see what is the key element that we want to achieve, as distinct
from the last phrase which I am not quite sure about.
Hon. BILL FORWOOD — What we are looking for is complete flexibility in the way that service providers
are able to service:
… fund … facilities, privileges, advantages and accommodations …

What we are not looking to do is to limit the capacity for a provider to stop opportunities to participate in specific
programs, for example, that are separate or different or not separate or different. It is a matter of ensuring that the
maximum amount of opportunities exist for everyone in and around. It is difficult to separate the two because what
we are talking about is providing and funding:
… programs which afford services, facilities, privileges, advantages and accommodations —

in the most appropriate settings. But as well as that we do not want to be in a position where the service provider
can then deny someone an opportunity because of the first part of the clause. What we are trying to do is be
expansive and then inclusive, rather than not inclusive, if you follow.
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Mr GAVIN JENNINGS — I think so, but this relates to what we debated for some time earlier this morning,
which is in fact the principal clause 5(3), which outlines what a disability service should do. We have actually
outlined a number of items there and we teased out what the cumulative effect was of clause 5(3)(a), (b), (c), (d),
(e) and (f) about the nature of inclusive, flexible, locally based services and how that might be implemented. In
terms of the logic of it, I think that is the place those issues should be dealt with, and they have been dealt with
there. I do not think inserting that within the provision that talks about the responsibility of the secretary makes
much sense, given that the secretary has a responsibility under clause 8(1)(a) to do that.
Hon. BILL FORWOOD — I am very pleased to hear you say ‘a responsibility’ under clause 8(1)(a), as
opposed to ‘a role’.
Mr GAVIN JENNINGS — I am building!
Ms MIKAKOS — I share the minister’s confusion about the second paragraph.
Mr GAVIN JENNINGS — No, I am not confused now!
Ms MIKAKOS — I want to draw attention to clause 49, which deals with — —
Hon. BILL FORWOOD — I want to draw attention to clause 51!
Ms MIKAKOS — It deals with a person’s ability to seek services from a particular provider, and essentially as
I understand it, there are appeal mechanisms if there is a refusal of service. Essentially there is an obligation there,
as I understand it, for providers to provide a service, and that will encompass the range of needs and flexibility that
is covered in other parts of the bill that the minister has already alluded to. It is right to say that if it is going to go
in, it should perhaps go into another part of the bill. It does not seem to fit into clause 8.
Hon. D. K. DRUM — Ms Mikakos wanted to talk about clause 49. We have had that discussion, but we will
leave that until later.
Amendment negatived.
Hon. BILL FORWOOD — I have a couple of inquiries about clause 8. At the top of page 22, clause 8(2)(d)
states:
to develop and publish criteria to enable priority of access to disability services to be determined in a fair manner …

Could you explain how one anticipates that might work?
Mr GAVIN JENNINGS — I accept Mr Parsons’s recommendation that I ask Mr Rogers to answer that
question!
Mr ROGERS — This is a new provision that does not exist in current legislation. Members of the committee
have referred to support registers and other things and said that there is no access to services immediately when that
is requested. The intent of this is that the fair manner is to be achieved by the secretary publishing criteria so that
people will be able to see that how the secretary and the department set priorities for access to services is
transparent, and because it will be published and there will be detailed criteria people will be able to see that they
have been dealt with in an even manner across the state. The priority around the criteria for access will be
administered in a consistent way across the state, and it will be publicly available to people.
Hon. BILL FORWOOD — We are dealing with an environment where there will never be enough resources
to deal with the demand and what I take this to mean is: how will we allocate the funds?
Mr ROGERS — How individuals will be given a priority of access — the criteria for why some people will get
a priority of access and some will not. That criteria will be published and by access to services it obviously follows
that there will be funding provided for those supports and services.
Hon. BILL FORWOOD — Do we not at the moment have such criteria?
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Mr ROGERS — There are operational criteria within the department. It is probably in some of the policies that
are published, and it is probably across a range of different documents. They may not always apply to service
providers that are not government services. The intent of this is to actually put it together into one document that is
easily accessible to people so that they can understand across the state how priority of access is determined.
Hon. BILL FORWOOD — This bill is due to come into operation on 1 July 2007. Does that mean we are
unlikely to see what the published criteria are before then, or is there going to be a consultation process? How is it
going to work that the secretary will develop and publish the criteria?
Mr GAVIN JENNINGS — As a starting point, at the moment the secretary does not have a mandate to
develop them, apart from the good idea to do so. Beyond that, that obligation will actually commence on 1 January
2007. Let us go back; let us rewind. It is 1 July 2006.
Hon. D. K. DRUM — Is it 2006 or 2007?
Mr GAVIN JENNINGS — I was not doing too badly the first time.
Hon. BILL FORWOOD — You had the right year!
Mr GAVIN JENNINGS — I am very pleased that it is going to be enacted and implemented. I would envisage
that obviously there would be discussions with the sector and consideration within the department. Given that there
is an obligation to publish, I am confident that it will be an engaging process that will lead to these criteria being
developed and published — notwithstanding the date.
Hon. BILL FORWOOD — Thank you for that. I have just one last thing on this matter of the secretary. I
would like to quickly revert to clause 8(1)(d), which says:
subject to the general direction and control of the Minister …

I wonder whether or not it would be appropriate for us to say that such direction and control is to be adumbrated in
the annual report of the agency. If ministers are going to give directions and control the department when the whole
thing has been built around what the secretary will do, if we are going to have the minister exercising direction and
control, then I think that the Parliament and the people of Victoria are entitled to have that listed. I can give you a
raft of examples, particularly in the Financial Management Act, where directions given by particular ministers are
published in the annual report. It is a great protection for the Parliament, the citizen and the minister that this be
done. I would be looking for any case where directions and controls are exercised by the minister to the secretary so
that we actually get to know about it.
Mr GAVIN JENNINGS — I can assure you that my instincts as a minister would be to have given an
automatic answer to actually say that there is not going to be any way in the world that the day-to-day transactions
between a minister and their department will be recorded and set for public scrutiny. I can assure you of that.
Ms MIKAKOS — It would be a pretty big annual report.
Mr GAVIN JENNINGS — The reason why this provision is in place is to make a clear link that the minister is
responsible for the wellbeing, the functions and the success of the bill. That is not said in the bill, but that is in
effect what the ministerial responsibility is about to the Parliament and the people of Victoria. This phrase relates to
the connection between the secretary, who undertakes a number of administrative functions, and everything that
flows by delegation or by administrative practice from the secretary and links it back to the authority of the
minister.
The provision is in effect a standard provision to provide for recognition of that link between secretary, authority
and the minister. It is more useful if you think of it in terms of the connection between a minister and a statutory
body that may be separate to a department but may be created with a specific mandate that sometimes receives
referrals or directions from ministers or requests to act in a certain way. In those instances when they have a life
independent of the minister — statutory obligations independent of the minister — then it is totally appropriate that
the transaction of business between the minister and that statutory authority be reported to Parliament.
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Hon. BILL FORWOOD — Far be it from me to interfere in the rightful responsibilities and relationship
between a minister and his or her secretary. Let me point out that what we are talking about is the administration of
the act. The bill is explicit. It has a whole bunch of clauses that say, ‘This will be done’. It is quite explicit in what it
says. What we are now saying is, ‘The bill is explicit and will be dealt with in this way, except that the minister can
give some directions and give them control’. Does that mean therefore that the minister can say, ‘I want you to’ —
for example — ‘put more emphasis on this clause rather than that clause’, or ‘In a general direction, I think it is
more important that, despite everything in the act, we actually go in this direction than that direction.’? What we are
talking about is the minister having the capacity to direct the attention of the secretary and control the secretary in
the way the act works — not the way the service is run and not the way the sector operates, but in the way the act is
dealt with.
I get very nervous when I see black-letter law being interpreted by ministers or others without there being a
reporting mechanism. It seems to me that if the minister decides that there is something in the act that he or she
wishes to direct or control, then I would like to know that the minister has directed or controlled in section X of the
act — ‘We will do this’ or ‘My interpretation of section X of the act is this or that’. I am not trying to be pedantic
about this, but I am concerned when we see the administration of acts of Parliament — we already have the acts
interpretation act saying how acts will be interpreted. I am not in favour of ministers having this capacity, as you
might have gathered.
Mr GAVIN JENNINGS — I do not think that that is the most honest contribution you have made to the
committee stage, Mr Forwood, because in fact we know full well that every day and in every practice ministers and
the people who work within the scope of any piece of legislation have to act in accordance with their
understanding, their interpretation and their priorities which are created within that legislative framework.
The problem that Mr Forwood and others may have is about when they act in a way that can be identified as being
inconsistent with this or any other act or any other aspect of their responsibility in public life, as accountable to the
Parliament and the people. If any action can be identified as inconsistent, then you have an issue. If you cannot
identify any action as inconsistent, you do not have an issue.
Hon. D. K. DRUM — Before Mr Forwood went back to subclause 8(1)(d) the committee was addressing
subclauses 8(2)(d) and (e) and there was discussion with the minister through his adviser. I would like to pick up
those subclauses, which establish a set of criteria to enable a priority of accessing of services to be determined in a
fair manner and allow for allocation of resources under that determination. Does the minister anticipate that the
provisions will abolish the current system under which people who in their minds qualify for services are not able
to receive those services?
Does the minister anticipate that we will get to a situation where clearly identified criteria will be published, people
will be able to say, ‘Yes, we qualify — we meet the criteria; therefore we must receive the services’ or that we will
still have the situation where a range of people who actually qualify under the set of criteria that will be established
and have a right to receive those services will be placed back on a waiting list, where they are currently?
Mr GAVIN JENNINGS — Referring to Mr Forwood’s black-letter law, in relation to this provision the
black-letter law is what is written there. In fact the criteria is to enable priority of access to a disability service to be
determined in a fair manner. We hope that in complying with that obligation under the act there will as much as
possible be minimum waiting and dislocation and maximum effectiveness of the service. The limit is as described
in the clause.
Clause agreed to.
Clauses 9 to 11
Hon. D. K. DRUM — I was under the impression that some amendments to clause 11 were to be moved. In
Mr Forwood’s absence I would be loath to allow clause 11 to be voted on.
Hon. C. D. HIRSH — There are no amendments to clause 11 on either Mr Drum’s or Mr Forwood’s list.
Hon. D. K. DRUM — The committee will be coming back to consider a range of clauses; is that right?
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The CLERK — Consideration of some clauses has been postponed already. At the moment we are not aware of
any specific amendments.
The CHAIR — Does Mr Drum know if he has proposed amendments to clause 11 in anything he has submitted
this morning?
Hon. D. K. DRUM — I do not have any specific amendments. I was under the impression that Mr Forwood
was proposing some amendments to clause 11 on page 23, but I am unsure.
Hon. BILL FORWOOD — I have, have I not?
The CHAIR — It is not on this list. Your next proposed amendment is to clause 12, Mr Forwood.
Hon. BILL FORWOOD — Yes, it is to clause 12.
Clauses agreed to.
Clause 12
Hon. BILL FORWOOD — I move:
15. Clause 12, page 25, after line 15 insert —
“( ) In performing its functions the Victorian Disability Advisory Council must act independently.”.

A general concern raised with me is that the Victorian Disability Advisory Council will be appointed by and report
to and deal with the minister. It would greatly strengthen its arm in dealing with the minister if it were to be given
the right to operate independently. In the end, of course, the minister has the capacity to sack people and appoint
new people, as is always the way. If the insertion were accepted, it would be a great comfort to many people when
they are looking at the various functions of providing advice about various matters, communicating, raising
community awareness, consulting and monitoring implementation.
We can never go too far in ensuring that, no matter how their members are appointed, bodies established by acts of
Parliament act independently. I think that the minister would be delighted to know that the 8 to 14 people appointed
to the Victorian Disability Advisory Council are acting independently in everything they do, so I look forward to
that insertion being agreed to.
Does the committee want to take amendment 16 as well, or deal with just amendment 15? It goes to the same issue.
The CHAIR — And Mr Forwood’s amendment 17 as well?
Hon. BILL FORWOOD — Yes. They all deal with the same issue.
The CHAIR — The committee will consider Mr Forwood’s amendments 15, 16 and 17 as a group.
Hon. BILL FORWOOD — I move:
16. Clause 12, page 25, line 17, omit “Minister” and insert “Parliament”.
17. Clause 12, page 25, after line 18 insert —
“( ) The report under sub-section (2) must specifically report on the advice provided on the matters specified in
sub-section (1)(a)(iii).”.

I have dealt with amendment 15 about acting independently. The second amendment states that the disability
advisory council must report to the Parliament instead of to the minister, and I think that is a very strong and
sensible recommendation. We do not want the disability advisory council to be a secret society established by the
minister, doing what the minister tells it and reporting to the minister. It needs to be open, transparent and
accountable. Therefore I think, firstly, it should be empowered to act independently, and secondly, that it should
report to the Parliament.
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The third of my amendments is that the report under subsection (2), which is any matter after line 18 — —
Hon. C. D. HIRSH — Clause 12(1)(a)(iii) states:
any matter relating to disability referred to the Victorian Disability Advisory Council by the Minister …

Hon. BILL FORWOOD — By the minister; that means that the report must specifically report on those issues.
So if something is sent by the minister to the disability advisory council the report to the Parliament must say, ‘The
minister sent us this, and this is what we have done’, and so the Parliament gets to know about it. We are great
supporters of the concept of the Victorian Disability Advisory Council. We think it is a really strong and good idea
that will be very useful for the sector. We just want to see it independent, reporting to Parliament and reporting
specifically on those issues that the minister asks it to.
Mr GAVIN JENNINGS — What does the minister ask it to do in accordance with the bill? When you answer
that question it is pretty impossible to see that it should be acting in a way that is independent of the minister
because in fact its primary functions are to provide the minister with timely advice, vigorous advice and advice that
is well engaged in the community and understanding of the various vantage points of stakeholders and community
life, but to then come back and give the minister direction about the way in which the minister will administer the
act in coordination with the secretary and the administrative arrangements within the act. That is its primary
purpose.
In terms of an independent life, the independent appraisals of accountability that apply in the disability sector, there
are a number of provisions that we are going to move on to after this one that incorporate the scrutiny and
accountability mechanisms that apply within the sector. They range from the role that the Victorian Civil and
Administrative Tribunal may play right through to the role that senior practitioners play, the roles that the Disability
Services Board plays and the role that the disability services commissioner himself will play. So there are a number
of checks and balances within the regime outlined in the bill. In fact, it is quite an elaborate one looking at it from
outside — a very elaborate but coordinated yet quite detailed and comprehensive set of accountability mechanisms.
In fact there are a quite a lot of them for somebody who is reflecting upon the structure of the bill. Many of those
activities — obviously in the day-to-day practice — review the impact on quality of life, and have specific powers
to deal with them independently of the minister. Taken as a suite of measures I think when you consider the role of
the council in shining light solely on the council, the imperative for it to act independently does not bear up in the
light of that range of accountability mechanisms and does not hold up in relation to what its primary function is,
which is to advise the minister.
Hon. D. K. DRUM — It is which comes first. I do not want to speak for Mr Forwood, but we are looking at the
very crux of your statement that the primary function of the advisory council is to report to the minister. We would
like to change that so the primary function of the advisory council would not be to report to the minister but to the
Parliament, and then it would be up to the minister to issue a report on whether he was going to acknowledge that
response in the same way that the Auditor-General’s office reports to the Parliament. It would be then up to the
relevant minister to prepare a response to those reports. I would like to target the discussion right back there.
Mr GAVIN JENNINGS — On various occasions people in the committee have referred to recurring themes,
so I am going to add to that list. One of the recurring themes that we have been subjected to has been taking the
minister out of taking responsibility, receiving advice and making directions and making sure there is compliance
with the legislation. Let us go back to first principles. Bills form the primary responsibility of ministers to the
Parliament. That is what they are primarily responsible for. This mechanism we are talking about is a mechanism to
ensure the minister acts wisely on the basis of advice that is well connected, respectful and representative of the
community that is covered by the scope of the bill.
For the first time the minister is instituting a mechanism within a statute which provides for the advice. I think it is
a sensible clause. I have an advisory council in my portfolio, but it does not have statutory responsibilities; it is not
set up by statute. In fact quite often it does a whole range of things independent of me, yet it does not seek to act
independently of me. It does not seek to have statutory cover. In fact it is well engaged with senior members of our
community and provides advice to me on a regular basis.
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There seems to be a great degree of comfort between the advisory council and me. This council could have been
established without statute. In fact, it has actually been put into statute as a way of recognising its importance in
terms of the decision-making process. As to whether it requires an independent life, I just do not think that bears
fruit.
Hon. BILL FORWOOD — I wish to disagree with the minister. If you look at the functions of the so-called
advisory council, you see that subclause (1)(a) of clause 12 refers to providing the advice we have just talked about,
but paragraph (b) says:
effectively communicate with persons …

Paragraph (c) says:
raise community awareness …

Paragraph (d) says:
consult and work with other disability advisory councils or bodies whether at a national, state or local government level …

Paragraph (e) says:
monitor …

All those issues require some independence. In particular I would ask: what happens if we find circumstances
where the Victorian Disability Advisory Council decides it wishes to communicate with persons with a disability
about an issue which gets, to put it politely, up the minister’s nostrils? One would hope there was a requirement that
it act independently. One would hope there was a requirement that it had the capacity to report to the Parliament in
the interests of protecting its responsibilities under the bill in relation to clause 12(1)(b), (c), (d) and (e), if not under
clause 12(1)(a), on providing advice to the minister. So I think there is a very strong argument that we should have
the capacity for the perhaps badly named advisory council to be independent at least when dealing with
paragraphs (b), (c), (d) and (e) and in reporting to the Parliament on what it does and how it does it.
Mr GAVIN JENNINGS — I can assure you that we are not going to agree on this issue. I can absolutely tell
you that we are not going to agree on this issue. In terms of the accountability mechanisms and reporting
mechanisms that are available to people with grievances, whether they go up nostrils or they do not, there are other
mechanisms and other opportunities for that to occur in other provisions of the bill — and the nature of the council
is not the place for that transaction to take place. In fact, to be perfectly honest, a decent council which is doing its
job in accordance with what you have said will from time to time have issues and will have discussions and
conversations with ministers that, if they do not get up their nostrils, will be extremely vexing and difficult to deal
with. Because that is the nature of the world we are living in and the nature of the advice that they will be required
to give to ministers.
What we are looking for, and I think all ministers would actually want it, is frank and fearless advice coming from
such an advisory council. All of them would actually want it to be well connected, and from time to time that
would mean that you would embark upon robust discussions, but you would do it in-house within the relationship
between the minister and their advisory council.
Hon. BILL FORWOOD — My final comment is that, if the statutory responsibility of the advisory council is
to raise community awareness of the rights of people and of the role of government, the business sector and the
community in promoting those rights, why would that not be reported to the Parliament? Why would the statutory
role given to this council be only reported on to the minister? Why would it not be reported on to the Parliament?
Ms MIKAKOS — I think Mr Forwood needs to go back to the words at the start of subclause (1)(a), which are:
provide advice to the Minister in respect of —

those matters. Essentially, the way that I understand the advisory council will work is that it will be providing
advice to the minister about how best the government can communicate issues about the rights of people with a
disability — —
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Hon. BILL FORWOOD — No, that is wrong.
Ms MIKAKOS — If I could finish Mr Forwood, it will do that rather than the advisory committee actually
going out there and raising awareness of its own accord.
Hon. BILL FORWOOD — That is factually wrong. Read it! Paragraph (a) deals with subparagraphs (i), (ii)
and (iii). Paragraph (b) is separate from paragraph (a).
Ms MIKAKOS — Mr Forwood, you are entitled to your opinion, and I am able to express my own opinion
without being interrupted.
Hon. D. K. DRUM — Ms Mikakos is saying that paragraph (c) comes under paragraph (a). It quite clearly does
not.
Hon. BILL FORWOOD — How can paragraph (d) come under paragraph (a)?
Hon. D. K. DRUM — Subparagraphs (i), (ii) and (iii) come under paragraph (a), so the functions of the council
are to provide advice to the minister in respect of subparagraphs (i), (ii) and (iii). Then we go back to subclause (1),
which states:
The functions of the Victorian Disability Advisory Council are to —
…
(b) effectively communicate …
(c) raise community awareness …
(d) consult … with other disability advisory councils …

So that is separate. I concur with Mr Forwood. What confidence can the community have that its concerns are
being raised at all if the dialogue between the advisory council and the minister is not reported or published in any
forum whatsoever?
Hon. C. D. HIRSH — Minister, in the past these sorts of councils with very similar sets of responsibilities were
always called ministerial advisory councils. In that way their functions were always extremely clear. This is of
course called the Victorian Disability Advisory Council, which might be why it is being confused with something
other than what it is.
Mr GAVIN JENNINGS — I think that is a fair point. In fact I would like to convey to the committee that if I
gave the impression through my contribution that I saw the logic of paragraphs (a), (b), (c), (d) and (e) of clause
12(1) in a way that led Ms Mikakos to her conclusion, I apologise to her and to the rest of the committee. I clearly
differentiate between paragraphs (a), (b), (c), (d) et cetera. They are clearly stand-alone provisions, I think. Not
withstanding that, I have great confidence that those functions can be undertaken in a way that enables the council
to satisfy the statutory expectations of that work by being, in effect, a ministerial advisory council, but having the
opportunity to present an annual report. I certainly know that in my instance my advisory council provides an
annual report.
It is not statutorily obliged to, but it does. I certainly know that there has been no vetting from me in relation to its
publication.
I think in terms of the Victorian Disability Advisory Council’s reporting activities and its concerns, I would
envisage that that will follow the usual practice. I do not share what might be a concern — that this is a mechanism
to bury engagement with the community in the sector. I actually think it is done in the spirit of being inclusive and
engaging and listening to people and sharing information.
Hon. D. K. DRUM — Can I just ask the minister how this differs from a ministerial advisory council, because
we have ministerial advisory councils for the aged and you have ministerial advisory councils for your indigenous
affairs. They are ministerial advisory councils. They are put together by the minister. Is this different? Who puts
this together?
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Hon. C. D. HIRSH — The minister puts it together.
Mr GAVIN JENNINGS — There is a slight variation in terms of a difference with my advisory councils,
which are not there by statute. In my case they are not there on the basis of achieving national consistency with
agreements as this one is. With this one there is a national coordinated approach under the commonwealth-state
disability agreement to require a similar council to exist in all jurisdictions, so that is the area where there is a
foundation difference in terms of its title and perhaps one or two of its functions that may make it slightly different
from a normal ministerial council. But in many ways, going back to Ms Hirsh’s proposition, in practice it functions
as a ministerial advisory council with the clear expectation that it will be an active interface between the minister
and the community.
Amendments negatived; clause agreed to; clause 13 agreed to.
Clause 14
Hon. BILL FORWOOD — I move:
18. Clause 14, omit sub-clauses (2) to (7) and insert —
“( ) The person appointed as the Health Services Commissioner under section 5 of the Health Services (Conciliation and
Review) Act 1987 is the Disability Services Commissioner under this Act.”.

Let me at the outset state that we are very pleased that the government has decided that it needs this sort of
responsibility of having someone such as a disability services commissioner with the functions of investigating,
reviewing and providing advice et cetera. Our concern is about its appointment, which does seem to be far more
restrictive than is actually necessary. So in trying to think about how we can have the most independent person
doing the functions that are outlined in the bill, I decided given the shortness of the time available to me — and
despite the fact that I know that people will maintain to me that the health services commissioner should not be
dealing with disability issues because disability is not a health issue — that the easiest thing, rather than seeking to
rewrite the whole section, was just to say, ‘Let us have the person from time to time acting and appointed as the
health services commissioner doing this task’. This was not because they are the health services commissioner but
because they are independently appointed.
I think another way of doing it — I do not have the act with me — would have been to say that the person acting as
the disability services commissioner shall be appointed in the manner of appointment of the health services
commissioner. My understanding is that they are markedly different mechanisms. I stand to be corrected if I am
wrong, but my understanding is that they are very different. What we are looking for is for the disability services
commissioner to have the complete degree of independence that is provided statutorily to the health services
commissioner.
The CHAIR — Mr Forwood, can we deal with amendments 18 and 19 together? No, they are on different
clauses.
Hon. BILL FORWOOD — It is the principle that I am after.
The CHAIR — So amendment 18 will be a test of 19?
Hon. BILL FORWOOD — Yes.
Hon. C. D. HIRSH — It is. It is part of the same thing.
Hon. BILL FORWOOD — I am happy to do them all at once, but if you are looking for any indication of the
role and activity of the health services commissioner, look at clause 16 (m), which says:
subject to the approval of the Minister, to initiate inquiries into …

If we want to have someone who is independent, then they ought to be able to do what they ought to be able to do
without being subject to the minister.
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The CHAIR — So are you happy to regard both amendments 19 and 20 as being tested by — —
Hon. BILL FORWOOD — I would take amendments 18, 19 and 20 — —
The CHAIR — I cannot take them together.
Hon. BILL FORWOOD — All right, let us take 18 and 19, under clauses 14 and 15.
The CLERK — Amendment 18 tests 19 and 20.
Hon. C. D. HIRSH — It does.
Hon. BILL FORWOOD — Well, no it does not; 18 tests 19, but I want 20 separate.
The CHAIR — Right, that is fine. Minister, I am sorry about the process!
Hon. BILL FORWOOD — I must say, Minister, that I am sorry I did not bring with me, as I should have, a
copy of the Health Services (Conciliation and Review) Act 1987 from which I would be able to read section 5 to
you to indicate the difference between the mechanism used for the appointment of the disability services
commissioner and the method that is used under that act for the appointment of the health services commissioner.
That is because I am slack!
Mr GAVIN JENNINGS — I am very disappointed about that, because I was led to believe there were great
similarities between the processes. I am not quite sure how to make best use of this technology I have been
provided with. Let us scroll through it. What I am doing at the moment, for the sake of those who are recording this
and those who may read this is — thanks to the wonderful nature of wireless technology — downloading the
relevant act, and I have just learnt how to scroll through it to enable me to make a comparison between these
provisions and the provisions in the other act. First of all there is a headline statement; it says the disability services
commissioner is to be appointed by Governor in Council, similar to what we have in this bill.
(3) The Commissioner is to hold office for a term, not exceeding 5 years —

and in our bill we say the commissioner is to hold office for a term not exceeding five years —
specified in the instrument of his or her appointment, but is eligible for reappointment.

That is exactly the same.
(4) The Governor in Council may specify other terms and conditions of appointment …

That clause is exactly the same.
(5) The Commissioner is entitled to receive any remuneration or allowances …

That is exactly the same. The next summation of this is that the relative provisions under clauses 14(1)(2)(3)(4) and
(5) are exactly the same as the provisions that cover the health services commissioner under a similar act.
The CHAIR — Mr Forwood, I seek clarification from you. Your proposed amendment 18 seems to me to
suggest that the disability services commissioner will in fact be the health services commissioner.
Hon. BILL FORWOOD — I suspect that I have made a fundamental error, and that is that I thought I had
discovered, but obviously I did not, that the health services commissioner had been appointed in a different way
than the disability services commissioner and that had provided them with more independence. What I was at all
times trying to do was to establish the independence of the disability services commissioner, but I think the minister
is right in indicating that there is no difference in the way they are appointed. It would be pointless for me to
proceed with either of my amendments 18 or 19, because I think the minister is right in indicating that the methods
of appointment are identical. So with apologies for wasting the time of the committee, and thanking the minister for
his correction of my error — —
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Mr GAVIN JENNINGS — That is extremely civilised. Everyone will want one of these now. I will not give
the brand name.
Amendments withdrawn by leave.
The CHAIR — We have 4 minutes, because I want to close the meeting at 1.00 p.m. Do we have time to deal
with your amendment 20, Mr Forwood? While you are considering that, I will put the question that clause 14 stand
part of the bill.
Clause agreed to; clause 15 agreed to.
Clause 16
Hon. BILL FORWOOD — I move:
20. Clause 16, page 30, line 1, omit “subject to the approval of the Minister,”.

My amendment 20 seeks to omit the words ‘subject to the approval of the Minister’ on page 30:
(m) ‘subject to the approval of the Minister, to initiate inquiries into —
(i)

matters referred by the Disability Services Board …

I think the disability services commissioner should have the capacity to do its own inquiries into such matters.
The CHAIR — You want to remove the words ‘subject to the approval of the Minister’ in relation to
subclause (m)?
Hon. BILL FORWOOD — Yes, in relation to subclause (m).
Mr GAVIN JENNINGS — Mr Forwood, I am very sorry about this, but I am about to ask for the technology
back.
Hon. BILL FORWOOD — I have the act here.
Mr GAVIN JENNINGS — People are rushing to advise me that I have it in front of me. Yes, I do have it in
front of me. The provisions for the disability services commissioner in the model provide exactly the same powers
as those of the health services commissioner, which in a previous amendment you were seeking to actually bring us
into line with. In this provision we are exactly in line with the health services commissioner in relation to those
actions being subject to the approval of the minister.
Hon. BILL FORWOOD — I am very sorry I have wasted my time in going down a route that has been so
unproductive, but I do not resile from my desire to improve the bill in enabling the disability services commissioner
to initiate their own inquiries into matters referred by the Disability Services Board and broader issues.
The CHAIR — Mr Forwood, do you wish to add further to it?
Hon. BILL FORWOOD — No.
The CHAIR — I suspect, Mr Forwood, that you are going to bring on a private member’s bill to amend the
Health Services (Conciliation and Review) Act as well, then, in proceeding with this amendment.
Hon. D. K. DRUM — He was not thinking about it, but now he will.
Amendment negatived; clause agreed to.
The CHAIR — Given the time being exactly 1.00 p.m., which was our proposed closing time, I propose that
we conclude our proceedings today. I thank the minister, his advisers, committee members and interested members
of the public for again attending. The next meeting will be at 1.00 p.m. next Wednesday, 19 April.
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Hon. D. K. DRUM — Can I ask the chair if the Minister for Community Services has planned to make herself
available at any stage of this committee hearing?
The CHAIR — No.
Committee adjourned 1.01 p.m.
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Wednesday, 19 April 2006
DISABILITY BILL
The CHAIR — Ladies and gentlemen, I will declare open this meeting of the Legislation Committee and the
public proceedings on the Disability Bill.
Before commencing I would like to make the following statement: this public meeting of the Legislation
Committee is a proceeding of the Legislative Council and therefore enjoys the same powers and immunities and
warrants the same respect that is enjoyed by the house. The sessional orders governing the operation of the
committee require the committee to consider a bill in detail in the same order that applies to the consideration of a
bill in the committee of the whole Council. In relation to a question on a clause or a proposed amendment to a
clause, all questions will be decided by a majority of committee members present. The Chair has a deliberative
vote, and in the case of an equality of votes, will give a casting vote.
The proceedings are being recorded by Hansard. Members of the committee, the minister and any witnesses
accompanying the minister will have an opportunity to request corrections to the proof of Hansard.
I welcome the minister representing the Minister for Community Services, Mr Gavin Jennings, and I also welcome
his advisers.
There are a couple of points on which I would like to advise the committee: Mr Forwood has requested that a
casual staff member sit behind him to reduce the need for a mountain of handwritten notes coming from the
gallery, and after consultations with the clerks, unless the committee has an objection, I have said that I am happy
with that.
I also wish to remind the committee that today is our last public hearing for the Disability Bill. We are due to finish
at 4.00 p.m., and given that we have no other allocated time for the committee to consider this bill, and on Friday
we will be considering the Education and Training Reform Bill, I remind all committee members of that time
constraint.
Are there any apologies?
Hon. BILL FORWOOD — I have an apology from Mr Rich-Phillips.
The CHAIR — That is noted.
At the request of a couple of committee members, in order to meet our time obligations of completing this bill by
4.00 p.m. today, there has been a suggestion that we have a short adjournment. Are there any objections to that?
On that request, I propose to suspend the committee meeting for about 10 minutes.
Sitting suspended 1.11 p.m. until 1.33 p.m.
Clauses 17 to 250 postponed.
Further discussion of postponed clause 3 and Mr Drum’s amendment:
1.

Clause 3, page 2, after line 12 insert —
‘“advocate” means any individual who acts to intercede or mediates on behalf of a person with a disability and includes a family
member, a friend or the Public Advocate;’.

The CHAIR — We will now deal with the 7 to 10 proposed amendments in order as agreed by members of the
committee. Mr Drum, you have previously moved an amendment to clause 3, defining the word ‘advocate’. The
amendment you have circulated to the committee today is different, so can you first withdraw the previous
amendment?
Hon. D. K. DRUM — Thanks, Chair. I wish to seek leave to withdraw my original amendment in relation to
the word ‘advocate’ and to replace it with the new amendment that has been circulated.
72

LEGISLATION COMMITTEE: DISABILITY BILL
Wednesday, 19 April 2006

COUNCIL

1547

Amendment withdrawn by leave.
Hon. D. K. DRUM — Thank you, Chair. I move:
1.

Clause 3, page 2, after line 12 insert —
‘“advocate” means a person who —
(a) primarily represents the interests of a person with a disability in a way consistent with the expressed wishes of the
person with a disability; or
(b) who acts in the best interests of the person with a disability where he or she is unable to express his or her wishes, in
order to assist the person with a disability to exercise control over his or her life;’.

This is a definition of the word ‘advocate’ that has been taken out of the commonwealth state/territory disability
agreement of 2003 and also the national standards for disability services. We believe it is more comprehensive. It
refers to an advocate as primarily representing:
the interests of a person with a disability in a way consistent with the expressed wishes of the person with a disability; or
…who acts in the best interests of the person with a disability where he or she is unable to express his or her wishes, in order to assist
the person with a disability to exercise control over his or her life …

We have spoken earlier in this committee about the over 160 000 people who are not able to speak and act on their
own behalf, and we think that this more descriptive terminology of an advocate gives us a more comfortable feel in
relation to who it is that is going to have control and who it is that is going to be looking after our people with
disabilities — for that very large portion of the group who are unable to speak for themselves.
Hon. BILL FORWOOD — Just briefly, we support this amendment. As Mr Drum said, it is included in the
national standards for disability services, and of course it is an eligible service under the current CSTDA. For those
reasons, we believe the bill would be enhanced by its inclusion.
Mr GAVIN JENNINGS — As I indicated to the committee the other day when this issue was discussed while
considering the previous amendment moved by Mr Drum, our concern about this falls into two categories. Firstly,
the reason the word ‘advocate’ does not appear in the definition is because we believe it has a well-understood and
well-recognised meaning in common usage. Secondly, in the context in which the word ‘advocate’ appears in the
bill it is an open definition and can incorporate people who could easily fit under this definition, but could actually
be a broader category of people than might be defined by this definition.
So it is a combination of, firstly, common usage, and secondly and perhaps more importantly, the fact that this
definition may limit more than enable a broader scope of people who act as advocates on behalf of a person with a
disability.
Hon. BILL FORWOOD — I understand where you are coming from, Minister, but I wonder if there is such a
widespread acceptance of the common usage of the word ‘advocate’ that it does not need a definition in a specific
piece of legislation such as this. In some places ‘advocate’ means a lawyer. I would have thought that there is a lot
to be gained and very little to give away, even in terms of the hierarchy you talked about last week, by including
this definition. I am not going to belabour it, but what do you think ‘advocate’ means in these circumstances?
Mr GAVIN JENNINGS — I would have thought the definition in paragraph (b) invites dispute about who acts
in the best interests. So do we, after inserting such a definition, then have to go back subsequently and ask, ‘How
do you determine who acts in the best interests?’ Do we then create a hierarchy? Do you actually say that lawyers
trump family or family trumps lawyers? They are the types of problems that we might have, which I am sure is an
unintended consequence of the amendment, but a consequence nonetheless that we have to at least consider and
account for.
The word ‘advocate’ appears very rarely in the bill, and only in the specific context of specific provisions. For
instance, in clauses 7(4)(a) and 20(3)(c) there are two occasions where we have identified that the word ‘advocate’
is contained in the bill. In both of those provisions we are comfortable with the notion that the broadest definition of
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‘advocate’ should apply and be able to act in accordance with those provisions, so we would be worried about
limiting those people who might be advocates through the application of the definition.
Amendment negatived.
The CHAIR — The next amendment is in your name, Mr Forwood — your amendment 3 to clause 3 on
page 4.
Hon. C. D. HIRSH — Are these new or are they the original ones?
Hon. D. K. DRUM — These are part of the original.
The CHAIR — I apologise. I did not pick up that your next proposed amendment, Mr Drum, is ahead of that.
So it is your proposed amendment 2 to clause 3 on page 2.
Hon. D. K. DRUM — Thank you, Chair. I move:
2.

Clause 3, page 2, after line 26 insert —
‘“carer” means a person such as a family member, friend or neighbour, who has been identified as providing regular and
sustained care and assistance to the person requiring support;’.

We would like to think that this definition comes out of the commonwealth state/territory disability agreement and
the national disabilities standards, and therefore should be included.
This type of definition currently exists in Western Australia in similar legislation. In South Australia they have
similar legislation that uses this definition. The ACT, Queensland and Tasmania all use this exact definition for
‘carer’ in their disability legislation, yet in Victoria we do not have even the word or a definition of it. It is quite
astonishing that we are having this debate again and that we can have this bill with its intent but we do not have this
definition for the thousands of Victorians who fall under the classification of carer.
Hon. BILL FORWOOD — We had this discussion at length last week, and my position has not changed.
Given the contribution that carers make to the system, it seems very odd to me that we do not have carers up in
lights as well. So in those circumstances I fully support Mr Drum’s amendment, which would define it and would
therefore provide some clarity as well. Given that every other jurisdiction has got a definition of ‘carers’, I would
be interested to know why the government decided that Victoria would not.
Mr GAVIN JENNINGS — Presumably you want me to respond.
The CHAIR — Thank you, Minister.
Mr GAVIN JENNINGS — Last week we had a bit of a circular debate in this committee about whether we
incorporate definitions of ‘family carer’ and ‘primary carer’, and when it boiled down to it the real reason they
needed to be defined was because they were part of the subsequent amendments Mr Drum had proposed to insert in
the bill and which were subsequently defeated. At the moment we are confronted with a bill that does not, as I am
advised — and I would be happy to be proven incorrect if I am wrong. I am advised that the word ‘carer’ does not
appear in the bill, and on that basis the definition would not have any application within any provision of the bill.
Hon. BILL FORWOOD — I thought we put it in the principles.
Mr GAVIN JENNINGS — I do not think we have.
The CHAIR — Mr Forwood, do you have a question?
Hon. BILL FORWOOD — We are proposing a register of carers, and therefore there would be a mention of
carers. We are also proposing that there be a principle that does include carers, and we think that you cannot have a
Disability Bill without acknowledging the role of carers. After we have finished with it, there will be at least two
occasions where the word ‘carer’ appears — probably more.
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Mr GAVIN JENNINGS — I just drew to the attention of the committee — and you would know that I did it in
a way that invites this analysis of the relevance of that concept — that the definition would only have relevance if
in fact there were amendments to the bill before us.
Hon. D. K. DRUM — Minister, I also share that same fear, but without reading through the entire bill I could
not be sure — a bit like ‘families’. I did not think ‘families’ was in the bill at all, but I was proven wrong; there
were six or seven instances where the word ‘family’ was put in. Does the minister not think it somewhat strange
that we can have a 240-page Disability Bill without the word ‘carer’ being mentioned once?
Mr GAVIN JENNINGS — In the realm of things I have to deal with, I do not find anything strange these days.
Hon. D. K. DRUM — That was a very straightforward question, Minister. I find it more than strange; I find it
absolutely and totally beyond belief that we can have people in charge of the disability sector prepare this bill and
not use the word ‘carer’ once — absolutely beyond belief!
The CHAIR — Minister, do you wish to comment?
Mr GAVIN JENNINGS — As Mr Rogers is reminding me, there are any number of instances within the bill
where a variety of phrases and terms are used to cover either members of the family, significant others, advocates
or guardians — a whole range of words are used in the bill. Certainly in the breadth and scope of our understanding
of the roles they play in the lives of people with disabilities, they play caring roles each and every day, and that is
not acknowledged or ignored within the bill; it is just that the word that we are currently debating is not in the bill
as it stands.
Hon. BILL FORWOOD — I would have thought, Minister, if those other words appear you should have no
objection to the word ‘carer’ being added to them.
Mr GAVIN JENNINGS — At this point in time I am not able to agree that this definition be added to the bill.
Hon. D. K. DRUM — Minister, in light of the fact that we are proposing a new principle in subclause 5(6) on
page 16 to recognise the role of carers, if that were successful would you then feel it appropriate if we were to then
put in the definition of ‘carer’ as is listed? Would you acknowledge that the definition of carer that we have put
forward is an accurate definition?
Mr GAVIN JENNINGS — Let us leave that discussion to when such a clause is adopted. I did not argue about
what I think of it in terms of just the use of plain English. Every time I see the phrase ‘such as a’ I think to myself:
how useful is such a definition?
Hon. BILL FORWOOD — My understanding of the way we are proceeding at the moment, Chair, is that we
are trying to test, once-off, each of these issues. So if we are dealing with the issue of carers, then surely we should
be now dealing also with the suggestion that we have a register of carers and why we want to have a register of
carers — because we do not want to come back to it, do we? Are we not dealing with all the carers issues now?
The CHAIR — Mr Forwood, the procedure for the inclusion of new clauses is that they come at the end of
consideration of the bill. Mr Drum has not indicated to me that he wishes to move that. I have been given seven
things that I am happy to entertain, for the benefit of — —
Hon. BILL FORWOOD — I do not want to come back to it later.
The CHAIR — I am happy, if Mr Drum wants, to entertain the inclusion of that in this discussion and treat it as
a test.
Hon. BILL FORWOOD — Just treat it as a test.
Hon. D. K. DRUM — I am happy to treat this as a test for — Mr Forwood?
Hon. BILL FORWOOD — It is a new clause to be inserted after clause 48, which relates to ‘Register of
carers’.
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The CHAIR — It is your proposed amendment 177, Mr Drum.
Hon. BILL FORWOOD — I think it is Mr Drum’s amendment 177. It is part of the carer issue. The effect of
this is to give some recognition to carers in the construct of the new legislation. I think it also gives some substance
to the support and assistance provided by carers. We all know that without the work done by carers the system,
with all the best will in the world, would just collapse.
The CHAIR — I inform the committee that in relation to Mr Drum’s proposed amendment 177 the clerks have
advised that it is the view of parliamentary counsel that this would impose a financial obligation on the state and so
it has to be a proposed amendment from the Legislative Assembly, so it would not be in order. Whilst Mr Drum
will not be able to move that, what I am saying is that in the spirit of what we have tried to do here I would be
happy if the principle of that were to be included in this current discussion.
Hon. BILL FORWOOD — Thank you. Just to finish before Mr Drum moves his amendment, my very strong
view is that the bill would be greatly strengthened by the inclusion of the word ‘carer’ and therefore the register of
carers and what it entails. In particular I would be looking for the Legislative Council to send a suggestion to the
Assembly, which is standard practice, suggesting that the Assembly make the amendment because it deals with the
resources of the state. I know Mr Drum will not now be moving it, but let me say I fully support a suggestion being
sent to the Legislative Assembly that at least we do go down this particular route.
The CHAIR — Mr Forwood, I have to advise you that this committee cannot make a recommendation to the
Council in relation to proposed amendment 177. That can only be something that the house considers in the
committee of the whole.
Hon. BILL FORWOOD — That is my intention. Did I not make that clear?
The CHAIR — You are going to take this bill into the committee of the whole, Mr Forwood?
Hon. BILL FORWOOD — No, I am just suggesting that there is a mechanism available to the house but not to
this committee.
Hon. D. K. DRUM — I thank the Chair for his flexibility in enabling us to use this to also discuss the carer
argument so that we might be able to save some time. We understand we cannot move the amendment due to the
fact that it may cost the state some finances, but the spirit of the argument is based around the fact that we believe a
register of carers would be kept by the secretary so we would know exactly who is playing this caring role. The
information obviously would include the names, date of birth and address of all the carers, whether that carer is a
co-resident or a visiting carer, the relationship with that person, the date of birth of the person requiring the support
and the length of time during which the support is taking place. We would expect the carer would notify the
secretary in writing within 28 days if there is a change to the information on the relationship between the carer and
the person needing support.
We would then expect the secretary to report annually to the Parliament as to the total number of carers who are
registered. We would also expect that the report would identify the respective ages and how many people fitted into
the respective ages of the carers registered. We would expect information as to how many people are being
supported in the state of Victoria by the registered carers and they would be in specified age brackets. We would
have a much clearer picture as to how we are in fact handling our carers.
We think we need to put some actual strength around the carer group; we need to give them some real confidence
that they have a legislated role. We believe we should be able to give strength to the statements that are made in the
state government’s disability plan where carers are formally acknowledged for their existence and the support they
provide. Similar to the commonwealth state/territory disability agreement we believe this set of data would be
invaluable, given that 90-odd per cent of disabled persons in this state in fact use carers to have services provided.
We believe it is only fitting that the government should procure a full register of carers.
The CHAIR — Before calling the minister, I should explain that my preparedness to entertain this discussion,
even though the amendment is not in order, is to avoid us going into committee of the whole. That is the reason for
my question, Mr Forwood. If you wanted to entertain this issue in the committee of the whole, we would not
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entertain it now. Whilst this amendment is not in order, minister, if you wish to make further comment on
Mr Drum’s amendment no. 2 in the context of his general comments on his principle about a register of carers, I am
happy to entertain your response.
Mr GAVIN JENNINGS — I am relatively confident to say that my answer to the question in this place would
be the same as if it were in the committee of the whole and if in fact it came from the Legislative Assembly. No, I
will not comment on the Legislative Assembly, but if it were there, I am sure the minister would say in the
Legislative Assembly that the register of carers in Mr Drum’s proposed clause 177 would not be agreed to by the
government because of its overburdening the system in terms of an administrative overlay that we would not think
would be in accordance with its benefits. Indeed we do acknowledge the role of carers in our community and how
they permeate the needs of people with disabilities, and also how many of them there are. The department would
estimate that probably at this point in time only about a quarter of carers across the state would have chosen to
make contact with the department. The vast majority of carers do not make regular contact with the department.
Hon. BILL FORWOOD — I presume as we debate this that we also include discussion of what would have
been Mr Drum’s amendment no. 6, which is:
6.

Clause 5, page 16 …

the insertion of:
Carers of persons with disabilities have a right to —
(a) supports and services … and
(b) increase their opportunities to influence …

I guess the question I am still trying very hard to come to grips with is that given that every other jurisdiction in
Australia in its equivalent legislation has a definition of ‘carer’ and acknowledges in its legislation the role that
carers play and in consequence gives rights and responsibilities to carers through that process, why is Victoria so
opposed to including carers in its legislation?
Mr GAVIN JENNINGS — I do not know. You would have to be able to demonstrate what those rights and
opportunities are — because I am not aware of what they are — that you alluded to in other states. They may
include a definition, but quite often pieces of legislation, while they may have definitions and they may have
insertions of principles, may not enunciate them in any way further than what is envisaged here in proposed
amendment 6, which is in fact to take it beyond what the Victorian government believes are the relative
responsibilities of the state to provide support to the individuals in our community who have disabilities and
recognise that there is also an associated need to provide a supportive environment and a relationship with carers,
families, significant others and a whole range of other people who provide that care. There is a different quality of
connection that is identified both within the law and within the programs between those who have a disability and
those who provide for their care.
Specifically, the principle that is involved, the philosophy that is involved, is that our bill creates rights and
responsibilities in relation to individuals who have disabilities in our community and acknowledges the caring
relationships as distinct from assuming responsibility for the needs of the carers quite abstracted from them in the
context of their caring relationship.
Hon. BILL FORWOOD — Just picking up your earlier comment, which was put to me not all that long ago,
of why people would continue to contact the department when it did not seem to be particularly responsive to their
needs. Putting that to one side, the South Australian Disability Services Act has a definition of carers. Under
‘disability services’ it says:
‘disability services’ means services provided, whether wholly or partially, for persons with disabilities or their carers and, without
limiting the generality —

and it goes on to various things. It also says, under its objectives:
… to render the service provider accountable to all persons who use the service, the carers and advocates of persons with disabilities
who use the service, the Minister and all other interested persons …
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I would have thought that they were two highly practical examples of where this particular piece of legislation,
without causing great angst to anyone, could be really strengthened by the inclusion of those words.
Mr GAVIN JENNINGS — As we discussed last time — if not last time then the time before when we were in
one another’s company — under this bill, clause 5(3)(h) on page 15, under the principles that are attached to the
bill, does provide that obligation. The words that are in 5(3)(h) are:
consider and respect the role of families and other persons who are significant in the life of the person with a disability.

In our context we believe carers are significant people in the life of a person with a disability. We acknowledge that
as an obligation service providers must be cognisant under the principles. In that sense there is a direct parallel with
one of the examples from the South Australian act, even though we fall short currently in our mindset about the
philosophical approach between clearly identifying rights and opportunities and responsibilities for people with
disabilities as being the headline focus within this piece of legislation. Those who are in a caring relationship are
dealt with and acknowledged, but not through the same prism of roles and responsibilities.
Hon. D. K. DRUM — Minister, there is also the fact that there are some 600-odd services that are provided to
carers in this state. Is it not also strange that we actually miss out on that as well? The fact is, as a state, as a
department, we do provide for carers. We provide services for carers, and yet again that is not listed. It just seems
incredible that we have in fact been able to, whilst we are providing a service for them, wipe them off the map in
relation to their legislated existence.
Mr GAVIN JENNINGS — I agree. In fact when I was here previously I talked about them within my portfolio
responsibilities and I certainly acknowledged within the community services responsibilities there are programs
that support carers each and every day, so in a practical sense there is an acknowledgment of that. The Department
of Human Services has been for some time developing a framework around the caring relationship and the
important role carers play and the way in which we can support that across all the activities of DHS. From my part
in that endeavour I am acutely aware of the programmatic support and response warranted to carers. We are at a
slight tangent today about the best way to incorporate that within the bill.
Amendment negatived.
The CHAIR — Mr Forwood, your proposed amendment 3.
Hon. BILL FORWOOD — This deals with ‘developmental delay’. At the bottom of page 3 clause 3 defines it
as:
“developmental delay” means a delay in the development of a child under the age of 6 …

Paragraph (b) of that definition says:
is manifested before the child attains the age of 6 …

I would have thought that at the very least paragraph (b) is entirely superfluous given that you cannot have
‘developmental delay’ unless you are under six, surely it has got to be manifest before you are six; I would have
said there is absolutely no reason for paragraph (b) to exist and therefore the amendment suggests that those words
be deleted.
‘Developmental delay’ as I understand it is not included in the state disability plan, and I do not think it is included
as operational within the early childhood intervention services either so there are some interesting questions as to
why we are going down this particular route.
The CHAIR — Mr Forwood, you did not actually move your amendment.
Hon. BILL FORWOOD — I move:
3.

Clause 3, page 4, after line 32 insert —
“or
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an autism spectrum disorder;”.

Maybe I could help the minister a little by suggesting that in the current Intellectually Disabled Persons’
Services Act, section 8(a) has an assessment of developmental delay which is six paragraphs on page 19; that has
not been brought forward into the current bill.
Mr GAVIN JENNINGS — I am advised that the reason why there is a stand-alone definition for
‘developmental delay’ is to make sure that it does pick up the provisions or account for the provisions that were
under the existing act, but they do so in the context of being able to comply with the best definition of ‘disability’
that applies consistently throughout the act.
The real reason this has been addressed this way in a drafting sense is to be able to accommodate the use of the
term ‘disability’ consistently throughout the bill that covers various elements that are outlined on page 4 in that
definition, which includes under paragraph (c) the ‘developmental delay’, which then has a subsequent definition
that is enabling the drafting and the interpretation of the bill to go back and use the term ‘disability’ to actually
include those three folds.
Hon. BILL FORWOOD — All of that is true, what is not logical is why you would not then take section 8(a)
from the Intellectually Disabled Persons’ Services Act, the assessment of developmental delay, and put it into the
new bill? You have taken section 8 which is the is assessment of intellectual disability and put it into the new bill,
but if you want to do what you are doing and if you have in the definition of ‘disability’ a ‘developmental delay’,
why have you not included the existing ways of assessing developmental delay?
The CHAIR — Ms Mikakos, are you seeking clarification?
Ms MIKAKOS — Mr Forwood, I seek clarification that we are on amendment 3 and that relates to — —
Hon. BILL FORWOOD — My amendment 3: the deletion of ‘is manifested before the child attains the age of
6’ on the top of page 4 of the bill.
Hon. C. D. HIRSH — That does not say that. Have you got new amendments?
Hon. BILL FORWOOD — There is just the one set of amendments.
Hon. C. D. HIRSH — They are Mr Drum’s new amendments, not yours? That would help.
Hon. BILL FORWOOD — Yes.
The CHAIR — No Mr Forwood, you should be moving your proposed amendment 3: ‘Clause 3, page 4, after
line 32 insert — ‘
Hon. C. D. HIRSH — No, that is Mr Drum’s amendments you are speaking to, not yours.
The CHAIR — I have asked you to move your proposed amendment 3, Mr Forwood.
Hon. C. D. HIRSH — You are speaking to a totally different thing. This is where it did not make any sense.
Mr GAVIN JENNINGS — No wonder I did not sound good!
Hon. C. D. HIRSH — It is all right. I am sorry, I could not make it out.
Hon. BILL FORWOOD — My understanding is that I have been dealing with one set of amendments, namely
Mr Drum’s amendments, and I am doing some of them to speed up the proceedings.
The CHAIR — Let us be clear. I have a list of amendments from Mr Drum, plus a couple of amendments left
over from last week. And I have four amendments outstanding in your name from last week, Mr Forwood — your
amendments 3, 4, 5, and 6 that are outstanding from last week. I am doing them in sequential order. In other words
Mr Drum has not indicated to me he wishes to move his proposed amendment 3.
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I now come to your proposed amendment, Mr Forwood.
Hon. BILL FORWOOD — I apologise. What I want to do is move my amendment 3 which is the inclusion of
the words, ‘or … an autism spectrum disorder …’ which I canvassed in some detail last week. Obviously there is
some grave concern — —
Hon. D. K. DRUM — On a point of order, Chair, we are not skipping over my amendment 3. The amendment
was called in another colleague’s name. Therefore I simply made the assumption that Mr Forwood has the same
amendment I have, and it is quite common for two members to be moving similar amendments. I am simply happy
to let Mr Forwood talk on this amendment.
The CHAIR — Mr Drum, when we adjourned the meeting for 10 minutes we agreed that you would indicate to
me 6 or 7 amendments that you particularly wanted to discuss. I have had an indication from the clerks of which
ones they are, and your proposed amendment 3, which comes before Mr Forwood’s amendment 3, was not one of
them, so I called Mr Forwood on the basis that what we had previously discussed was that we would go through the
6 or 7 amendments you indicated to me. That meant that I would not call you for those other amendments.
Hon. D. K. DRUM — That is fine.
The CHAIR — Mr Forwood, I now invite you to speak on your amendment 3, which you have moved.
Hon. BILL FORWOOD — Last week we canvassed at some length whether or not the words ‘an autism
spectrum disorder’ should be included in the definition. While I know there is some variation — and this is an issue
that the minister indicated, and Hansard will show that this is an issue that is still being considered by the minister
and his department — I still wish to move the inclusion of those words now. I hope that the government will accept
it, but I anticipate that it will say, as it did last week, that this is something it will be looking at in the future because
it is a complex issue, which is a disappointing response.
The CHAIR — Minister, I hope you are as clear as we all now are as to which amendment we are discussing.
Mr GAVIN JENNINGS — To assist the committee to expedite matters, let me say that I will stand by what I
said last time we discussed it.
Hon. D. K. DRUM — Sorry, Minister, could you refresh — —
The CHAIR — On Mr Forwood’s amendment 3.
Hon. D. K. DRUM — Could the minister quickly refresh where that is, please?
Hon. BILL FORWOOD — It is being considered.
Hon. D. K. DRUM — Okay.
Hon. BILL FORWOOD — Hansard shows it.
Amendment negatived.
The CHAIR — For the assistance of the committee, the next amendment that I have for you, Mr Drum, will be
amendment 16, which is on clause 39. So in advance of that I have a few other amendments from Mr Forwood —
another two relating to clause 3, and one relating to clause 4. I hope everyone is on the same page now.
Mr Forwood, to move his proposed amendment 4, relating to clause 3, page 5.
Hon. BILL FORWOOD — Again, I canvassed these issues last week, so I will not go to them again in detail.
The definitions in this legislation will be greatly enhanced by the inclusion of a definition for ‘early childhood
intervention services’. The definition that I propose means ‘intervention services used to modify a health or
development outcome for a child with disability aged 6 years or less’, and I so move:
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Clause 3, page 5, after line 16 insert —
‘“early childhood intervention services” means intervention services used to modify a health or development outcome for a
child with a disability aged 6 years or less;”.

The CHAIR — Mr Drum, do you want to comment?
Hon. D. K. DRUM — No.
Mr GAVIN JENNINGS — Again, in terms of the circular nature of what we have done in the committee, but
also the nature of what we might do, ‘early childhood intervention services’, as I am advised, as a phrase does not
occur within the bill before us. The definition is only relevant if there are subsequent amendments to the bill that
would warrant its being defined.
Amendment negatived.
The CHAIR — Mr Forwood, I invite you to move amendment 5 standing in your name.
Hon. BILL FORWOOD — We also canvassed this at some length last week. It refers to the inclusion in the
definition of the word ‘inclusion’. In relation to persons with a disability it means ‘the participation of persons with
a disability in educational, social, recreation, vocational and community environments according to their needs and
choices’. Again, I do not resile from the position I put last week — that is, that the bill will be greatly enhanced by
the inclusion of the word ‘inclusion’ in it. I move:
5.

Clause 3, page 6, after line 4 insert —
‘“inclusion” in relation to persons with a disability, means the participation of persons with a disability in educational, social,
recreational, vocational and community environments according to their needs and choices;”.

Mr GAVIN JENNINGS — The last time the committee discussed the word ‘inclusion’ it got us into a great
deal of difficulty. Philosophically, as I probably put on the public record last week, the government and I are very
supportive of the notion of inclusion in its broader sense. We would recognise that the various scope of
involvement in community life, as accommodated within the definition, we would be very supportive of. Indeed
part of our challenge is to rise up and deliver that degree of inclusion.
We did have an argument in the committee last week about the application of those various requirements in the
context of specific provisions in the bill, so we slightly got lost for a little while in relation to its application to
specific provisions. But in a practical sense, without knowing what the absolute effect of every time the word
‘inclusion’ is used within the document within the bill, I am not quite sure whether it is relevant for it to be read
down in that way in every instance, so on that basis I would oppose the definition, but I am not opposed to the
concept.
Hon. BILL FORWOOD — I have one final comment. My next amendment, which we will deal with in a
moment, deals with a change to clause 4, which says:
The objectives of the Act are to —
(a) advance the inclusion —

first —
and participation in the community of persons with a disability …

I would have thought that there was no way I am reading it down when I am including such a fantastic definition
for inclusion. Again, I am very disappointed that the minister has decided that the government cannot accept that
and that strengthening of the bill before the house.
Amendment negatived; clause agreed to.
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Further discussion of postponed clause 4 and Mr Forwood’s amendment:
6.

Clause 4, after line 5 insert —
“( ) advance the social, communication, emotional, intellectual and physical development and wellbeing of persons with a
disability;”.

The CHAIR — Mr Forwood, you moved an amendment here last week. The question to be put is that the
amendment that stands postponed be agreed to. It has already been moved, so Mr Forwood can speak to his
amendment to clause 4.
Hon. BILL FORWOOD — Whichever way we are doing it, I wanted to include my amendment in the
objectives of the act. Part of clause 4 says:
(a) advance the inclusion and participation in the community of persons with a disability;

My amendment would add:
advance the social, communication, emotional, intellectual and physical development and wellbeing of persons with a disability …

I am confident that the minister will come back to me and say that what that is going to do is talk down the
definition that is already there. That is not true, Minister. What I am trying to do is to expand it and give it some
meat. While you and I may disagree on this, I know that I am correct. I am sorry that the government did not see its
way forward to expand on this particular objective — a fundamental and core part of the act — in a way that
provided more meaning and in particular, more strength and meat to the bill.
The CHAIR — Minister?
Hon. BILL FORWOOD — He agrees with me.
Hon. D. K. DRUM — Of course he does.
Mr GAVIN JENNINGS — What I am not going to agree to is the amendment.
Amendment negatived; clause agreed to.
The CHAIR — Mr Forwood, am I correct in saying that all of your proposed amendments have now been dealt
with?
Hon. BILL FORWOOD — Yes, but there are some clauses that I wish to speak to and oppose. So rather than
move their deletion, I am just going to argue that they should not be in the bill. Hopefully you will agree and we
will vote them down at the time.
Postponed clause 7 agreed to.
The CHAIR — Clauses 8 to 16 have already been agreed to.
Clause 17
Hon. D. K. DRUM — Are we able to have a brief discussion about clause 17?
The CHAIR — Yes.
Hon. D. K. DRUM — In relation to the powers of the disability services commissioner, last week we had a
brief discussion, Minister, about this clause. It was highlighted to Mr Forwood that the same process was used to
appoint the disability services commissioner as was used to appoint the health safety commissioner — if that is the
right terminology. But one difference in their roles was the ability to lay issues or matters before Parliament. Was
that something that has been spoken about or could it in fact enhance the role of the disability services
commissioner if he had the ability to put matters before Parliament?

82

LEGISLATION COMMITTEE: DISABILITY BILL
Wednesday, 19 April 2006

COUNCIL

1557

Mr GAVIN JENNINGS — Clearly there is an opportunity for material to be reported to Parliament. The issue
that we have raised for the second time during the course of today is whether there is an ability for the health
services commissioner to report at any time. At this moment, I am on my feet and not immediately able to confirm
or deny whether the health services commissioner has that capacity to report at any time.
Hon. D. K. DRUM — I am led to believe that in fact she does and that it is a mandated role of her listed roles,
responsibilities and duties. It seems that there are so many similarities between the roles that were pointed out here
last week, but it does seem, though, that there is this glaring difference between the role of the health services
commissioner and the disability services commissioner.
Mr GAVIN JENNINGS — I am seeking some advice on whether that assertion is correct or not.
Hon. D. K. DRUM — I think it is probably best if we take the minister’s answer on notice rather than defer the
clause. I am just trying to get this clarification of the differentiation of roles that was not pointed out last week.
The CHAIR — You can postpone the consideration of the clause until later.
Hon. D. K. DRUM — I would like to move that the committee defer further debate on this clause until later this
day.
Clause postponed.
Clauses 18 to 36 agreed to.
Clause 37
Hon. BILL FORWOOD — I note that Mr Drum had some amendments that I understand he has withdrawn,
but I did want to make some comments in relation to clause 37 which concerns the state disability plan. The state
plan was one of the great innovations in the 1986 IDPS legislation. I was very pleased to see that the government
had decided it would continue with the state plan and has done some work on it since, although I do think it is very
odd that it has pushed it out and now made it a 10-year state plan.
As the CSTDA has five-year goals and objectives I would have thought it would have been better had we aligned
our state plan with the five-year objectives and goals of the CSTDA. I fully accept that the requirement of the 1986
legislation that there be a new one every three years and that it be reviewed each year was a touch onerous and did
not happen, but I am disappointed that we have decided to take the length of time that we have.
I also think it is disappointing that we do not in the state plan have a greater commitment to funding. I note that
Mr Drum at one stage suggested that an amendment be moved along the lines of identifying the funding sources of
an amount required to achieve the goals of the state plan. While I understand that that amendment has been
withdrawn, I think if we are to have a state plan that is meaningful, then we really need it to be more than just
words. I think that while it is good that we still have a state plan, it is disappointing that it is not stronger, that it
does not report more often and that it does not have greater capacity to positively and proactively influence the lives
of so many people.
Hon. D. K. DRUM — I would also like to comment on the state disability plan. According to figures there
seems to be a total lack of any sort of monitoring of how the plan is progressing. There seems to be a total lack of
coming forward and effectively saying, ‘Are we meeting our targets? Are the outcomes being achieved?’. We talk
about an increased amount of services being offered, but nowhere does it state that the services being offered are a
fraction of what they are replacing. We might be servicing more but we are servicing more with dramatically less.
We are having a lot of individual support that represents a huge increase in the number of instances of support, but
the fact is that they might be one-off respite opportunities. So there may be gigantic leaps in the amount of
additional support, but it is a fraction of what has previously been replaced. There seems to be no real
accountability to, ‘Are we actually reaching our outcomes or are we not?’. There do not seem to be any
instrumental or incremental measurements. I was just wondering what the minister has to say about the monitoring
of the progress achieved under the plan.
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The CHAIR — Minister, before calling you, as the parliamentary secretary for assisting in the preparation of
the last state disability plan I cannot let this opportunity pass without a brief comment. I would take the criticisms
or comments of the opposition members here a little more seriously if, on coming into the role of Parliamentary
Secretary for Human Services, I had found that the previous government had in fact done anything to prepare the
10-year state disability plan. I was disappointed that it had not.
We then did a substantial amount of work over a two-year period to bring that state plan into order. I would suggest
to Mr Drum that the state plan that was prepared at that time had a comprehensive approach to the provision of
disability services, and he needs to perhaps refresh his memory on what is in it. But I note that the proposals in the
legislation are consistent with the state plan prepared at that time and a quite exceptional consultation process that
occurred throughout Victoria.
Mr GAVIN JENNINGS — Can I suggest that on the most substantive time lines, where there is a difference
between the first clause or subclause of Mr Forwood’s amendment, that in fact there be a five-year regularisation of
the plan. In substance, once this bill is enacted, we will be in the second five-year duration of the state disability
plan — in fact it will be a key marker of moving into the second five years. In that sense there will be an
opportunity at the end of the period in 2012 for the culmination of the assessment of the disability plan. Indeed,
there is an obligation, which is acknowledged within the bill, that the new plan be prepared to coincide with the
conclusion of that second five years of the current plan.
There are mechanisms within the bill to provide for scrutiny and accountability within the domain of the bill and to
reflect on aspects of the plan that can be updated, whether they be through the mechanism of the disability services
commissioner or other reports that could be issued from time to time. Certainly I would envisage that in the annual
reports of this section of the department, there should be appropriate reporting and transparency of the effort that
has been undertaken within the context of the plan. We can have a look at the suite of those measures to ensure that
there is no erosion of accountability from one year to the next, and we can have mechanisms in place that reflect the
second half of the current plan.
The government shows that, given that the life of Parliament is now four years in the state of Victoria,
notwithstanding the fact that the commonwealth state/territory disability agreement may have a tenure of five years,
it thought it was appropriate to mark the cycle of the Parliament in Victoria as perhaps a more appropriate
benchmark and probably to account for the preparation and consideration of changes that may be appropriate
within the commonwealth state disability plan by anticipating them by having a slightly shorter time frame.
Hon. BILL FORWOOD — I refer to page 47 of the current state plan for 2002 to 2012, which says, amongst
other things, that the Victorian government will do this — that is, monitor its progress and evaluate its outcomes —
by:
Undertaking a yearly review of the priority strategies.

I am pretty sure that I have not seen the yearly review for 2002, 2003, 2004 or 2005 — and also:
Publishing reports that show the government’s progress.

It also says:
Evaluating the outcomes of the priority strategies before developing new strategies for 2006 …

I am not sure that I have seen the 2006 strategies either. What amuses me intensely, given our debate a few
moments ago, was, of course:
Ensuring that the views of people with a disability, their parents, families and carers —

would you believe —
… are listened to and taken into account.

I want to put on the record that we need to get to a situation where it is more than just the words. If you look at the
submission from the autism people, they note that the government’s own autism in Victoria report found that
Victorian families with a preschool child with ASD spent large amounts of money accessing whatever private
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services they could afford. The report showed each year 3 per cent of those people spent more than $40 000; 6 per
cent spent between $20 000 and $40 000; 12 per cent spent between $10 000 and $20 000; and 63 per cent spent
between $1000 and $10 000 of their own resources. It is a massive amount of money.
In those circumstances, one would think that we ought to have a state plan that had real qualitative measures, which
were not just rhetoric of 10 years because it suits the department. It seems to me, Minister, we have to remember
that the legislation here is about best practice for disabled clients, their carers and families, and not about the
convenience of the department. That I think is a fundamental focus that this legislation seems to have missed.
Mr GAVIN JENNINGS — I do not share that view, although I am alive to the potential perceptions for this,
and all of us should be alive to the potential of that perception. But I do not agree with the assertion that that is the
case. I think there is an underlying rationale for the length of investment that is required and the length of legislative
reform that is required, and how that could be enacted in a timely and stable fashion. They are the underlying
reasons rather than the assertion of convenience. In relation to the accountability requirements, Mr Rogers and I
have had a discussion about that. He is going to outline some degree of accountability to add to what I have said to
my previous answer.
Mr ROGERS — As the minister mentioned, the department releases an annual report which covers a review of
the year. In addition the Minister for Community Services has indicated that she will release a progress report on
the state plan in the near future. I do not have the date when the minister will release that, but she has indicated that
she will release a review of the past three years.
Hon. D. K. DRUM — Minister, with the report being handed down by the department, are you aware whether
there are any endeavours to try and ascertain the difference between supports offered or provided and the needs that
exist in the community? And therefore are we in a position with these reports being handed down to identify how
much of a shortfall there is between the actual implementation of the state plan versus its ability to try and meet the
needs in the community?
Mr GAVIN JENNINGS — Currently there is a needs register which is published twice a year, which in effect
is a measure of the issues you have described, Mr Drum, so there is no shirking the obligation to make those reports
known, even though I am sure that they are sometimes painful from every vantage point in terms of the evidence
that may be in that documentation. The department and the minister recognise their obligation to make that material
available.
Hon. D. K. DRUM — I was going to ask the question — and I do not know whether to ask it in this forum —
but in relation to trying to get this implementation plan up and running and getting closer to meeting the actual
demand, does the department have any plans to move towards a population-based benchmark model of funding for
these areas? We seem to have a situation in this state where the whole disability sector, including the disability
plan, is funded on a historical basis, so effectively what gets funded for this year is based on what got funded last
year, with the addition of what can be aggregated out of the system. And what will be funded next year will be
what was funded this year, plus what can be aggregated out of the system.
This has no relevance at all to the need that exists within the sector, unlike the aged care facilities or the aged care
sector, where we have a population-based funding benchmark and we understand the need because we have the
statistics — we have the data — and therefore we put in place a funding model that will meet the need. That is the
type of funding model that I would be looking for from the minister.
Mr GAVIN JENNINGS — I took advice on this issue, and it is something I am acutely interested in myself
because, as the person responsible for home and community care, I am interested in equity applying across the state
and access being enhanced through that program.
Mr Rogers advises me that there is an equity formula that applies in terms of the allocation of money which
incorporates the known number of people with disabilities in an area, the weighting for social and economic
factors, and also a weighting for the regional or rural aspect of the location of the individuals with a disability.
Those factors are overlaid on existing funding arrangements to provide for growth. So this is an allocation of
growth funding. It has been subject to scrutiny by the Auditor-General previously, and he may have made some
recommendations about the rate of growth funding impacting upon what might be historical inequities.
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You do make decisions. It relates to some of the debates we had before about priorities and the ways in which you
make administrative decisions and about the way in which you address this question of equity. Decisions have been
made to address the equity question through growth funding rather than disadvantaging any existing participants or
programs across Victoria.
There could be a deeper cut in terms of addressing equity which may come at the expense of some service
providers and some recipients of service, but the minister and the department have not made that decision to take
money off providers or their clients. They have decided to address the question of equity through growth, and that
may take longer than we may like, but in fact it is a balance to try to achieve the very laudable aims of equal access
to the services and to rise up and meet needs, but not at the expense of those who may be dependent upon a service.
Clause agreed to; clause 38 agreed to.
Clause 39
Hon. D. K. DRUM — I move:
16. Clause 39, page 52, line 3, after “guardian” insert “or the person’s representative”.

When put into context we have a situation where day to day in the disability sector many families — and I
emphasise ‘many’ — come into my office and, I imagine, into the office of every member of Parliament. There is
genuine concern among parents and families as they are unaware of some of the consequences that have befallen
their siblings or children with a disability simply because they are unaware.
It is hoped this will create a flow of any information that would be given to a disabled person and guardian or the
person’s representative. I think it would help solve so many of the problems that derive from a lack of information
getting through to those who look after people with disabilities.
Mr GAVIN JENNINGS — It has been an interesting challenge for us to try to work out who is roped in by
these provisions and who is not roped. If we had inserted the word ‘advocate’ previously, Mr Drum may have
come forward and made an extra suggestion that ‘advocate’ be inserted here.
The difficulty is to try to incorporate the words or sets of words that scope whom it may be legally appropriate to
give information to. ‘Guardian’ has been included because in the context of this bill and in the context of other
statutes it has some legal implications in terms of the status of the person seeking the information and certain
protections that are provided in this and other law in relation to guardian provisions. Our concern would be to open
it up generally, but we may then fall foul of the expectations of the privacy commissioner in relation to this, and
that is why we start from a cautious perspective.
Hon. D. K. DRUM — We find that this obstacle is put in front of our families and carers time and time again.
We understand that there is a need for a person’s privacy, but at the moment it just seems that this balance is far too
aggressively skewed away from the families, the carers and the representatives of the people who are trying to look
after these people, who in many cases are incapable of looking after themselves or of making those decisions
themselves. I suppose we need to have another look at this issue of privacy stopping loved ones from looking after
their own.
The CHAIR — Mr Drum, last week Telstra would not give me information about my elderly mother’s phone
account without her approval, and I do not have any difficulty with that.
Mr GAVIN JENNINGS — The application of this clause relates not to the release of the information to a
person but to the authorisation of the person to whom the information has been passed on to use it subsequently and
to pass it on to somebody else. The reason we have been a bit restrictive in this regard is to try to ensure maximum
compliance with the privacy of the person with a disability in the first instance.
If this is a problem in practice — I have sought some advice on this — I have just been advised that the
guardianship provisions would apply, and perhaps either we or the department or the family may apply for a
guardianship order. There may be an approach to the public advocate who would then play this role. The
importance of this role is to prevent the inappropriate distribution of private information and to try, without being
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overly cumbersome or restrictive, to allow for certain procedures to be followed in relation to who is eligible in the
first instance to then make decisions about the distribution of this information.
Hon. D. K. DRUM — I understand what the minister says, but the truth about this whole issue is that only a
fraction of the people out there are ever granted a legal guardian. Most of the people wander around in some nexus
where they have no legal guardian, they are effectively their own person; and yet we have 160 000 disabled people
who are unable to communicate. So how are these people, who are unable to communicate and who do not have a
legal guardian, represented?
Time after time we have tried to throw up ways of having advocates, carers, more strength to families and
recognition that effectively very few of these people have legal guardians once they are over the age of 18.
Mr GAVIN JENNINGS — There are a couple of assumptions embedded in Mr Drum’s submission to us that I
have to challenge. The challenge is that there are 160 000 people who cannot either communicate or make some
decisions on their own behalf. We do not believe that is an accurate estimate of the number of people in those
circumstances.
Hon. D. K. DRUM — Would you have an approximation, Minister?
Mr GAVIN JENNINGS — I have not. What worries me is the inbuilt assumption that all the people with
profound disabilities that Mr Drum refers to, which is the number 160 000, are automatically incapable of making
decisions on their own behalf. I think that is a false assumption.
Beyond that, what we are trying to talk about is the way in which we can provide for certainty about who makes
decisions on the release of information to others. The decision to release information, we contend, should be fairly
tightly controlled and regulated. We believe it should be regulated in the way the bill provides. We do not think it is
overly onerous in this circumstance, and in this application we are talking about, for the person to have a formal
guardian relationship with the individual in question.
Hon. BILL FORWOOD — My understanding, and I stand to be corrected, is that this particular amendment
tests a number of other amendments, including Mr Drum’s amendment 25. No or yes?
The CHAIR — Mr Drum has not indicated that he is going to proceed with that.
Hon. BILL FORWOOD — It comes under the same category because what his amendment 25 seeks to do is
to insert ‘or a person on their behalf’, which is similar to a person’s representative. That is in clause 50 on page 59.
What we are talking about in that clause is a person who has been refused a service. It says that a person to whom
service has been refused may request the secretary; in those circumstances one would think there really should be
provision for the person’s representative to be involved.
A person may have their application for services rejected. The whole system is predicated upon the fact that if they
do have this happen, they then have a right to appeal to the secretary. If they have not got the capacity to do that,
surely we should be giving them the right to do it. We should be saying that a person to whom clause 49(4)(b)
applies, or a person acting on their behalf or the person’s representative, may request the secretary, because
otherwise what we are doing is putting the requirement entirely into the hands of the disabled person who has been
refused a service.
Hon. C. D. HIRSH — I think there is a difference between release of information and making a request for
service.
Hon. BILL FORWOOD — Can I also make the point that in the current IDPS act section 52(i) says:
Any person who is aggrieved by a reviewable decision may within 30 days …

It does not say it has to be the disabled person. So we have gone from a situation where the existing IDPS act says
‘any person’ — that is, someone acting on their behalf — to a situation where we have excluded people acting on
behalf of.
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Hon. C. D. HIRSH — But again that is not about release of information.
Hon. BILL FORWOOD — No, it is not.
Hon. C. D. HIRSH — Mr Drum’s amendment is about release of information. which is different altogether.
Hon. BILL FORWOOD — Mr Drum, in his attempts to help the committee, has decided that he will lump all
his amendments into various categories. One of the categories he is dealing with is the category of people and their
representatives, and as part of his amendment I am expanding the discussion just slightly to include clause 50,
which otherwise is not going to be dealt with.
The CHAIR — That is right; thank you. So the question is the principle. You are advising it is the person’s
representative and we will hear from the minister in due course.
Mr GAVIN JENNINGS — Yes, I am getting advice on this.
Hon. D. K. DRUM — Whilst the minister is getting advice, it was brought to my attention yesterday that a
family is again at odds with the department and at odds with the service provider in relation to something as
practical as being able to put a padlock on the fridge at the respite home their daughter attends, because that is what
happens at home. The family understands that if they turn their back on her the girl will gorge herself to the extent
where she will make herself sick. One way of fixing that is to padlock the fridge. But when this girl goes to a
respite centre, they are not allowed to padlock the fridge because it is an infringement of her rights. So we have a
situation where this is not allowed although it is for the girl’s benefit, but what her parents say is considered totally
irrelevant. The service provider, the manager, wants to put a padlock on the fridge, but his department boss is
telling him he cannot do it because it an infringement of the girl’s rights.
We are making it so difficult for our families to look after their young ones. This is a case where there is no legal
guardian who has the ability to say, ‘This is what has to happen’.
The CHAIR — I think that is broadening the discussion a little, but I understand the point Mr Drum is making.
I would have thought that the individual service plans ought to be able to deal with some of those issues. And if it
does not in that case it ought to be dealt with, but I will leave it to the minister to respond to the broader principle of
the question of a person’s representative.
Mr GAVIN JENNINGS — I am in the interesting situation of having substantive clause 50, in the way in
which its total application works, include under subclause 8 an appeal for a review under VCAT processes. The
way in which VCAT processes work would allow for a person with an interest to bring such an application, so that
the net effect of this provision is to allow for a guardian or representative to commence such a review process. That
may appear to be a very obscure set of rights as laid out within the clause.
The CHAIR — An unintended obstruction, an unintended obscurity.
Hon. BILL FORWOOD — It is on the record.
Mr GAVIN JENNINGS — As we dive deeper to find the clear pools at the bottom of this legislation, in terms
of trying to clarify it, I have gone down to clause 50 in relation to how VCAT would see it, but clause 49 also
relates to the sequence of the logic of the bill. Clause 49 is headed ‘Request for disability services’ and talks about a
person with a disability — —
Hon. BILL FORWOOD — ‘Or a person on behalf of’.
Hon. C. D. HIRSH — ‘Or a person on behalf of a person with a disability’.
Mr GAVIN JENNINGS — Exactly. That is in fact the other reason — —
Hon. BILL FORWOOD — You are reading that to include every other part of division 2 in the part?
The CHAIR — I think it would read that way.
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Hon. BILL FORWOOD — The whole part? What about the next clause?
The CHAIR — True; it is separate to the next clause.
Hon. BILL FORWOOD — If you have got it in 49, surely you have got to put it in 50.
The CHAIR — Except, Mr Forwood, I would have assumed that 50 relates to the decision to provide a service
and 49 deals with the request for a service.
Mr GAVIN JENNINGS — The logic of this becomes a bit contorted in terms of recognising the relativities of
different provisions, but clearly 50(1) does not assume that the person referred to in the first line, or at the
beginning of that sentence, is the same person who is referred to at the end of the sentence, who is the person with a
disability. Whilst I could understand in one sense that it may have been construed to mean that, that is not the
meaning of it, because the person who is referred to at the beginning of the sentence is the person who applies for
the request, and they have applied for the request in accordance with the provisions of clause 49. The determination
is about the person with a disability, and that could be a different person, as is clearly foreshadowed in clause 49.
Hon. D. K. DRUM — I beg your pardon?
The CHAIR — I think I am reading it the same way as the minister, because — —
Hon. BILL FORWOOD — Can I have one more crack?
The CHAIR — Mr Forwood, you can, but as the minister has explained it, I understand his explanation to be
that in the provisions under division 2, ‘Accessing disability services’, in the first instance a request for a disability
service needs to be made, and it can be made — in 49(1) — by ‘a person with a disability or a person on behalf of a
person with a disability’, and all of the subsequent clauses through to division 3 relate to that request.
Hon. BILL FORWOOD — Except I point out the word ‘person’ in the fourth line from the bottom on page 58,
which says:
… that the person in respect of whom disability services have been requested has a right to have the issue of whether the person has a
disability decided by the Secretary.

On both occasions we get back to ‘the person’ not ‘a person acting on behalf of’ a person. While it was a nice try,
Minister, I do not accept that under the Acts Interpretation Act it goes far enough. The only way around this,
therefore, is to insert in clause 50 what we have got in the first sentence, ‘A person with a disability or a person on
behalf of a person with a disability’.
The CHAIR — The reason for the refusal is that the disability service provider is of the opinion that the person
for whom the disability services are requested does not have a disability, but it does not relate to who made the
request. It says it is their opinion that ‘the person for whom the services are requested’ — I think that is clear.
Ms MIKAKOS — I think the key words here are the words just before the hyphen in 49(4), where it says ‘the
person making the request’. That links back to 49(1), which could be ‘a person on behalf of a person with a
disability’. The way I read it, clause 50 would enable another person to seek a review by VCAT.
The CHAIR — I think everything subsequently relates to that.
Mr GAVIN JENNINGS — I am just going to take advice about a sentence to clarify this. Hopefully I am
assisting the committee, and in fact I have taken the opportunity to repeat a question Mr Forwood asked me in the
running of that discussion a few minutes ago: is it the government’s intention in all of division 2 of this part to have
it apply that the reviews relate to the circumstances that cover a person with a disability or a person on behalf of a
person with a disability in terms of making the application for review? The answer is yes.
Hon. BILL FORWOOD — Thank you. I will let it go.
The CHAIR — I remind the committee that we are discussing clause 39, not clauses 49, 50 or 51 but in the
flexibility of the discussion about the person’s representative we went to those other clauses.
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Amendment negatived; clause agreed to; clauses 40 to 48 agreed to.
Clause 49
Hon. D. K. DRUM — The terminology that is evident throughout clauses 49, 50, 51 and 52 forms part of my
next amendment, which I would like to talk to. It is a range of words such as ‘may’ that have replaced words in the
Disability Services Act and the Intellectually Disabled Persons’ Services Act. Previously it was stated the
government ‘had’ to act; now we have a situation where that has been replaced. Clause 49 begins with:
(1) A person with a disability or a person on behalf of a person with a disability may request disability services from a disability
service provider.
(2) If a disability service provider receives a request under sub-section (1), the disability service provider may —
(a) agree to the request; or
(b) refuse the request.

There is also the opportunity for them to do absolutely nothing. Effectively I believe there is a whole cohort of the
word ‘may’ on behalf of government departments. We really need to make the departments either refuse the
request or agree to it, and not just ‘may’ do it — they must. If they are going to refuse services, the person needs to
know that they are having services refused.
The CHAIR — Mr Drum, my understanding is that you are not actually proposing a raft of amendments you
have got relating to the word ‘may’ but you want to have a general discussion about this clause?
Hon. D. K. DRUM — I do not think that is correct.
The CHAIR — You have not indicated the proposed amendments because I have not called you to move the
amendments.
Ms MIKAKOS — You were speaking to your amendment 19?
Hon. D. K. DRUM — On my list of amendments starting at amendment 31, clause 52, page 60, line 28, my
amendment, if moved, would omit the word ‘should’ and insert ‘must’. It is the same philosophy associated with
this argument and that is why I thought we would have the debate here where I believe it matters equally to that on
page 60.
The CHAIR — Mr Drum you have a number of amendments relating to clause 49 — amendments 17, 18, 19,
20, 21, 22, 23 and 24. What I am clarifying is that in accordance with our earlier discussion you are not proposing
to formally move those amendments but to have a general discussion on the principles of clause 49, which I am
happy to entertain on the question that it stand part of the bill.
Hon. D. K. DRUM — I would like to officially move amendment 31 to clause 52.
The CHAIR — I have not yet called clause 52; we are dealing with clause 49. Do you want to have a general
discussion on the question of inserting ‘may’, or do you want to leave that to your proposed amendment 31?
Hon. D. K. DRUM — We should have the general discussion because you are going to vote it down anyway. I
would rather have the discussion on this clause than any of the others.
The CHAIR — Mr Forwood, do you want to comment on this? We are having a general discussion on the
question of whether clause 49 stands part of the bill.
Hon. BILL FORWOOD — There is a particular thing I would like to say. If you look at the existing
conceptual framework in the Intellectually Disabled Persons’ Services Act, it works like this: you get assessed and
accepted; you have a plan done; you are eligible for services under a clause way back under the act, then you get
reviewed — it is all part of the state plan.
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My question is: what is the conceptual framework for the new system where people trot off to a service provider? It
does not seem to have the coherence of the existing one which leads to the circumstance where you could end up
under 5(j) with:
it is the responsibility of the State of Victoria to plan, fund, ensure the provision of …

The links and the structure, the conceptual framework of the old IDPSA seem to have been lost. My question is:
what is the new conceptual framework for the system?
The CHAIR — Can I just clarify it? I think there is a simple question that this boils down to. If I look at
clause 49, if I am understanding Mr Drum’s question clearly, it says under (1) a person or a person’s representative
may make a request for a service and under (2) it says the service provider may —
(a) agree to the request; or
(b) refuse the request.

The real question is what does the word ‘may’ mean. I understand Mr Drum seems to be suggesting that an option
that is neither (a) nor (b) exists for the service provider — that is, to not provide any answer. I guess that is the nub
of Mr Drum’s question. Mr Forwood’s is a little broader than that so can you, Minister, deal with Mr Drum’s
question and then Mr Forwood’s?
Mr GAVIN JENNINGS — Okay. The simple way for me to answer Mr Drum’s question is that there is no (c).
The only thing you can do is either (a) or (b).
Hon. D. K. DRUM — And nothing?
Mr GAVIN JENNINGS — No, nothing is not provided for.
Hon. D. K. DRUM — I am afraid nothing is provided for, Minister.
The CHAIR — Hang on, Mr Drum. You have asked the minister for clarification. He is giving you clarification
on that.
Mr GAVIN JENNINGS — Nothing is not provided for, because you either agree to it or you refuse it. You
cannot do anything else.
The CHAIR — Would you like to respond to Mr Forwood’s general question, and I will come back to
Mr Drum.
Mr GAVIN JENNINGS — I think in general terms, Mr Rogers would be best to outline that process in terms
of the logic.
Mr ROGERS — In terms of clause 49, the conceptual framework in that is that, rather than everybody needing
to go through a formal assessment process, where there is an agreement that the person has a disability they can
actually access services. If there is a disagreement, there needs to be a formal assessment. In terms of the
Intellectually Disabled Persons’ Services Act and this bill, this bill, later on, in terms of planning, still provides that
a person can request individual assistance with planning — and that is talked about in the act as well — then, when
they are in receipt of a service, they must receive a support plan within a certain amount of time.
In terms of the access process, there is no intention to change the fact that some people now go to different
providers for different things, so they can go for respite. If they have an intellectual disability, they can go to a
provider; they do not need to come to the department. People who are wishing to access ongoing supports which
are described under the SNR at the moment, such as the accommodation day programs Home First — and that will
change in terms of the descriptions — would still come to the department for that process of their planning, and
they would be placed on the service needs register, the SNR, soon to be called the disability support register, the
DSR, under the department process. That is not proposed to change.
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The SNR process and so on is not actually prescribed in the IDPSA and it is not prescribed in this bill. There is no
proposal to change that for a regional process where people come through from the disability support register or the
service needs register through the same process as happens now. There is no proposal to change that, but they can
go to disability providers and request a service, particularly for the ones who do not require the larger investment
and the longer term support, such as respite or some of the smaller packages, as they do now.
Hon. BILL FORWOOD — Through the minister, can a TAC client request disability services from a disability
service provider?
Mr ROGERS — They will be able to request the service. At the moment our policy guidelines to providers
would say, and would continue to say, that where a person is covered as a compensable client they would not
receive priority for the service.
Hon. BILL FORWOOD — They would not receive it?
Mr ROGERS — They would not, if they are a compensable client through another means.
Hon. BILL FORWOOD — That is not in the legislation, though, is it?
Mr ROGERS — No.
Hon. D. K. DRUM — Through the minister, Mr Rogers has just made a statement there where he said that once
the request is made then the individual must receive a support plan in a certain amount of time. I am pretty sure
they were the words Mr Rogers used, but that sort of terminology is not used in the bill. That is exactly right. When
Mr Rogers is explaining exactly what has to happen, and when the department is explaining how it is going to work
in the field, they use a certain style of language — that is, that clients must receive support in a certain amount of
time — but when you look here, that is not how the bill is structured. There is no ‘must receive support’ and there
is no time frame. If they are refused there is a time frame, but if you do not receive any word, how long is it before
you are refused? What if you are simply on a waiting list and you just have to wait? You have neither been refused
nor granted the service. You just wait. This is the reality of the situation. As I said, you are not being refused and
you have not been granted services. It is just that nothing has happened.
Mr ROGERS — My earlier comments were in relation to planning, so in relation to ‘A person with a disability
or a person on their behalf may request assistance with planning’, it says under clause 53(2) that that must be
provided ‘within a reasonable period’. Then under 54 it says that a person who is receiving services must receive a
plan within 60 days.
Mr Drum is correct in that I was not referring to the receipt of the service. The person may actually be placed on a
support register. We mentioned the other day that there is a requirement for the secretary to publish guidelines for
priority, and they would be available, but I was not intending, and I do not believe I said, that a person would
receive a service within a certain amount of time. Certainly there is a requirement for support planning within
60 days and for assistance with planning within a reasonable period.
Clause agreed to; clause 50 agreed to.
Clause 51
Hon. BILL FORWOOD — This is one of the fundamental clauses of the whole of the bill. This is the one that
says:
A decision by the Secretary under section 50 that a person has a disability does not of itself entitle the person to the provision of
disability services.

This is the departmental get-out clause, and I am pleased to see that one of the original clauses saying we are not
going to fund things has been taken out between the exposure draft and now. Again I refer the committee to the
provisions on page 11, and more than that, to section 8A(6) of the IDPS act, which says:
A declaration of eligibility entitles the eligible person to receive services …
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We are now saying that someone can be found to have a disability but that does not mean they are entitled to
services.
I think that it is a dark day in Victoria for us to have come to this situation. My personal view is that if there is a
problem about providing services, then you ration them in a different way, but if someone is eligible then they are
eligible and you should assist them, provide them with support. I said that during my second-reading contribution.
I say here and now unequivocally that I will be voting against this clause; I think it should be deleted entirely.
Someone who is found to be eligible under the act ought to be entitled to services, and I think it is appalling that we
would put in a piece of legislation like this something saying that just because you have a disability, you are not
entitled to have a service. I do not want to labour the point any more than that to say how strongly I feel about this.
Mr GAVIN JENNINGS — I can appreciate the heartfelt sentiment about that issue in terms of the concern it
represents, so I am not sitting here oblivious to that real and that felt need, and that desire in the community for that
to be the case. Let me acknowledge that.
To the interpretation and the programmatic response that accompanied the 1986 act, it was always, in practice,
interpreted to mean an entitlement to planning as distinct from service. So in practice the sentiment that
Mr Forwood has conveyed now has not been the reality for 20 years in terms of the practical application of that
existing provision. It goes back to my comments the first time this committee sat and considered this. The
government’s view is not to overreach in terms of the way in which it describes elements of the bill, and indeed it
has not designed this bill to be disingenuous in terms of its commitment to the people of Victoria. In a sense, if we
are erring, perhaps we are erring on the side of honesty in relation to this specific provision that Mr Forwood draws
attention to.
Again, relating to the assessment that shows that a person has a disability and that that disability would see them
eligible to be covered by the provisions of the bill in terms of the roles and responsibilities and the programs that
may accompany the implementation of this bill, there is a difference between being eligible and receiving an
automatic entitlement to a provision of service. The day-to-day reality, unfortunately, as Mr Drum has indicated
and Mr Forwood has just put to us, is that there is an eligibility for a service to be provided at some point in time
but not an entitlement that it will be provided immediately.
That is what it boils down to, in that we have erred on the side of saying people are eligible to be scoped within the
provisions of the bill, but it does not automatically entitle people to the provision of a service automatically. We
think that is a preferable construction to say that they are ineligible, and in fact I do not think there would be any
centre of gravity anywhere in Victoria, or anywhere else for that matter, to say that anybody would be, on the basis
of their assessment that they have a disability and because of the limitations of service provision, ineligible to be
covered by the bill.
If we err, we err on the side of recognising eligibility, for acknowledging that, for acknowledging our obligations to
provide a service plan and to guarantee that the service plan be provided for. We acknowledge the reality and
unfortunately it is expressed in a negative way in this clause, but it does not actually come with an automatic
entitlement to service.
Hon. D. K. DRUM — We are all acutely aware that it is possibly unrealistic to think that upon the declaration
of a disability you are going to receive automatic services but as the minister says, if that is the case would you not
put the word ‘immediate’ into the bill so that a decision by the secretary under clause 51 that a person’s disability
does not in itself entitle a person to immediate provision of disability services but effectively that it does in fact
entitle them to services — not automatic, and not immediate — but it does entitle them to services?
To simply say, ‘Just because you have got a disability does not mean anything — we will plan for you, we will put
you into a support plan but we do not have to provide services to you’ — would that not have maybe been a better
way to put an honest, not misleading front on the reality of the problem? We are all aware of the problem, that there
is a huge black hole out there in relation to service in this sector, but not to put a blanket, ‘It is not our
responsibility’ as clause 51 puts it.
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Mr GAVIN JENNINGS — All of us may share the same intent if we all actually sat down to draft a piece of
legislation, we probably would have come up with a different sequence, different order and a different way of
expressing it. I acknowledge that this bill is expressed in a different way than the way I expressed it to the
committee, just a few minutes ago, although I understand the intention of this clause is to acknowledge the realities
and to acknowledge commitments in the way that I describe it. The way that I describe it probably used about
20 times more words.
At the end of the day it may provide some comfort to some people, but probably not. If they are waiting for service,
they would probably be very disappointed with my words. I acknowledge that this concept could have been drafted
in different ways. It is not in any shape or form understood to be philosophically different from what I have
described to the committee.
Committee divided on clause:
The CHAIR — Those in favour, please raise your hands: myself, Ms Hirsh and Ms Mikakos.
Hon. D. K. DRUM — What part do you like about it, Carolyn? You are voting for it.
Hon. C. D. HIRSH — Damian, there is no call for that.
The CHAIR — Mr Drum and Ms Hirsh, this is not an appropriate time for any interplay across the room. I am
trying to call the division.
Ayes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Noes, 2
Drum, Mr

Forwood, Mr

Clause agreed to.
The CHAIR — Mr Drum, no-one denies your passion for this.
Hon. D. K. DRUM — I am sorry — —
The CHAIR — But it does not mean that other people do not share it.
Hon. D. K. DRUM — But some people put their hands up — —
The CHAIR — Thank you!
Ms MIKAKOS — We can speak on every amendment you have put, Damian, but we will just be here another
day.
Clause 52
Hon. D. K. DRUM — I do not want to use that as a — —
The CHAIR — Mr Drum, if you want to have a debate about the way we are handling the bill — —
Hon. C. D. HIRSH — I am happy to sit down with you, Mr Drum, for the next three weeks if you want to keep
nitpicking.
The CHAIR — Mr Drum, if you want to have a debate about the way we are handling the bill, I am happy to
entertain that debate, but I would appreciate it if you would stop casting aspersions on members of the committee
who are trying to cooperate with the procedure of the committee and enable us to complete this bill by 4.00 p.m.
today.
Hon. D. K. DRUM — I was about to say I think we have handled clause 52.
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The CHAIR — Thank you, Mr Drum.
Clause agreed to; clauses 53 and 54 agreed to.
Clause 55
Hon. D. K. DRUM — Before we go on with this one, Chair, we probably have a good 20 to 30 minutes on this
issue, and we probably have another 15 minutes on the next. I have two remaining amendments. I am conscious of
what the Chair has mentioned earlier.
The CHAIR — The meeting of this committee is set until 4.00 p.m. We do not have another scheduled
meeting. I urge you, Mr Drum, to get on with putting your points as succinctly as you can, because I do not have a
meeting set aside for a subsequent — —
Hon. BILL FORWOOD — Could we not extend for half an hour?
The CHAIR — I think the minister has an obligation.
Mr GAVIN JENNINGS — I do.
Hon. D. K. DRUM — Is there a situation — —
The CHAIR — Hang on! Do you have an obligation, Minister?
Mr GAVIN JENNINGS — Yes, I do. At 4.15 p.m. I am meant to be meeting one of my ministerial colleagues
in preparation for a meeting at 4.30 p.m. with external stakeholders.
The CHAIR — Thank you. We will close the meeting at 4.00 p.m. I invite Mr Drum to speak on clause 55.
Hon. D. K. DRUM — Is there any chance that we could talk about this in the house, when the bill returns there,
to do two more, or is that not the case?
The CHAIR — The agreement is that we are going to avoid going into a committee of the whole, Mr Drum. It
is by leave.
Hon. D. K. DRUM — The explanatory memorandum contains a reference to a residential institution. Again we
are faced with a situation where this is the only piece of legislation in Australia that dares talk about a residential
institution. We do not have them in any of the other states. We do not have them in any of our federal legislation,
but Victoria has seen it necessary to introduce the terminology to identify residential institutions.
In itself it might not seem so bad, but when you look at what the state disability plan says about residential
institutions, it is very clear that the government wants to close them down and is making every effort to continue
closing down residential institutions. It also talks about the most wide-ranging definition of what a residential
institution is. It is totally up to the secretary at the behest of the minister to proclaim any residential service to be an
institution. We believe that all references to the word ‘institution’ need to be deleted and replaced with ‘residential
facility’.
The CHAIR — Thank you, Mr Drum.
Hon. BILL FORWOOD — I support the amendment. I think it is a dreadful word to have in the bill,
particularly when you read later on that the minister can declare anything to be an institution, including a
community residential unit.
Mr GAVIN JENNINGS — Let me be clear that it is not the government’s intention to have any more
institutions.
Hon. BILL FORWOOD — We know that.
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Mr GAVIN JENNINGS — There is a conservatism about the word that relates to practice and human resource
management issues, if not industrial relations issues and a whole range of other imponderables that may create
some of their own difficulties. That is why there is some maintenance of the word. It is for no other reason than the
scope of those issues.
It is not our intention to use this provision at this point in time for any other form of institution. Certainly in a policy
sense, the government has no ongoing desire to add to the number, the presence, or the service provision of
institutions, but we are committed to the clause as it stands in relation to describing those circumstances and for
adding certain protections. The irony of Mr Drum’s intervention in relation to clause 55 is that clause 55 has been
designed to try to give additional support and additional protections to those people who may be currently residing
in those facilities.
Hon. D. K. DRUM — Why would Plenty Residential Services have been excluded from that list? Why has
Thomas Embling Hospital been excluded from that list?
Mr GAVIN JENNINGS — Mr Rogers is going to answer this question.
Mr ROGERS — The list in clause 86(2) lists three institutions — Sandhurst, Colanda and Kew Residential
Services — and mirrors the provisions we have now in terms of what is called a residential institution. The Thomas
Embling centre — the name of that place is actually run through the mental health program — but we do run a
facility next to that called statewide forensic services, which is in fact a treatment facility, so it has different
provisions under this act as a residential institution. Plenty Residential Services is currently not being proclaimed as
a residential institution, and there is no intent to change that. We are basically mirroring the provisions under the
IDPSA and bringing forward the three remaining institutions that are covered under that proclamation under the
IDPSA into this current act.
Hon. D. K. DRUM — So they are already proclaimed as institutions under the IDPSA?
Mr ROGERS — The IDPSA actually has the same clauses in it — proclamation of residential institutions —
and under section 17 of the IDPSA, there are three currently operated places that are proclaimed as residential
institutions: they are Sandhurst, Colanda and Kew. We have brought forward that provision into the current act, as
the minister mentioned, to provide the additional safeguards that currently apply under the IDPSA to those people
residing in those institutions, such as a more often review of their support plan and also appeals to VCAT against
their admission to those institutions. These are similar to the provisions under the IDPSA with the exception that at
the moment the appeal goes to — I think — the IDRP, the intellectual disability review panel. It is proposed under
this bill to go to VCAT.
Hon. BILL FORWOOD — I am sorry, I just do not understand this. If you read the clause, the words say:
(1) The Governor in Council may on the advice of the Minister by a proclamation published in the Government Gazette proclaim any
premises used to provide residential services to be a residential institution.

We have had a statement from the minister that he does not think there is going to be any more. But what that
means is that any premises that are currently being used to provide a residential service — and that might be a CRU
of five people — can be declared by the minister to be an institution. For the life of me, why do we need that
clause? Just say we do not!
The CHAIR — You do not answer for the minister, Mr Forwood.
Mr GAVIN JENNINGS — The clause can actually relate to reducing that number. It can, in theory be used
when you — —
Hon. BILL FORWOOD — No!
Mr GAVIN JENNINGS — Currently the three are gazetted in that way and future changes could reduce that
number.
Hon. BILL FORWOOD — No, it does not work like that, Minister. Nice try, but!
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Mr GAVIN JENNINGS — One, it creates the mandate for (2) to be the roping in provisions of the three
services in question.
Hon. BILL FORWOOD — I guess that I would prefer that you put firmly on the record that there is no
intention for any new institutions to be created.
The CHAIR — That has already been put on the record, I think, Mr Forwood, right at the beginning.
Mr GAVIN JENNINGS — I think I did that.
Hon. BILL FORWOOD — Just satisfy me — no CRUs will be called institutions?
Mr GAVIN JENNINGS — Mr Rogers has advised me, and I am very pleased to say to you, that no CRUs will
be so-called gazetted to be institutions.
Hon. BILL FORWOOD — Thank you very much.
Hon. D. K. DRUM — In terms of the clients that are currently residing in Sandhurst, Colanda and Kew — we
are aware of what is going to happen at Kew — but certainly the client base at Colanda and Sandhurst are fulfilling
an extremely important role, and a role that probably cannot be replicated in the community. If it is the
government’s will to close these institutions — as you want to call them or have them proclaimed — what is going
to happen to these people who are clearly better suited to be in the facility that they are in?
Mr GAVIN JENNINGS — I do not think we should get too far ahead of the way in which these provisions and
these services are going to be provided into the future. I think that is a matter that is more appropriately addressed
by the minister and the department in terms of the running. I do not want to be overly prescriptive or drawn on the
question of what is the intention of the minister and the department in relation to the facilities in question. I think
that is a programmatic issue and a day-to-day responsibility of the minister.
Hon. D. K. DRUM — I have one last question. I just need a minister or one of his advisers to simply define
what constitutes an institution. We have got them there. We have brought them in from some other piece of
legislation, but we need to have a definition. Is it a certain size? Does it have a certain clientele? Are there certain
types of actions that go on there? Is it a certain treatment facility? What is it that defines an institution?
Mr GAVIN JENNINGS — Clause 86(1) says it is a proclamation made by the Governor in Council, by the
minister, of those residential services. That is what it does. That is what it is.
The CHAIR — And it is defined in the definitions as well.
Hon. D. K. DRUM — But Minister and Chair, there is no definition in the definitions.
Hon. C. D. HIRSH — The definition is section 86.
The CHAIR — When it is declared.
Hon. D. K. DRUM — And in section 86 there is no definition. It just says it is up to the whim of the secretary
and the minister
Hon. C. D. HIRSH — It says that Sandhurst, Colanda and Kew Residential Services — —
Hon. D. K. DRUM — What is it? What is it?
Mr GAVIN JENNINGS — It is the instrument of the proclamation.
Clause agreed to.

97

LEGISLATION COMMITTEE: DISABILITY BILL
1572

COUNCIL

Wednesday, 19 April 2006

Clause 56
Hon. BILL FORWOOD — Very briefly, Minister, because we are running out of time: I am, like so many
people, severely disappointed that the government did not keep its promise of putting CRUs and residential
services under the Residential Tenancies Act. I think that this, as drafted, is poor; and for the life of me I cannot
work out what happens when somebody gets a notice to vacate — what the heck are you going to do with them? —
or about the repairs part of it, either.
But given that we are out of time, I just want to let you know that I intend to vote against this clause. I hope
everyone else does too, and we will get the whole of part 5 out of the bill and we will go back to the government’s
original intention, as evinced by the minister when she said that she would put it all under the RTA. Mr Parsons can
arrange very quickly for a one-line amendment to the RTA to be made, and that will be that the RTA covers people
who are the recipients of housing through the government system.
Mr GAVIN JENNINGS — I am not quite sure whether that means that — —
Hon. BILL FORWOOD — We are going to vote against it.
Mr GAVIN JENNINGS — Yes, we are foreshadowing that we might see one another another day.
Committee divided on clause:
Ayes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Noes, 2
Drum, Mr

Forwood, Mr

Clause agreed to.
Clauses 57 to 86 agreed to.
Clause 87
Hon. D. K. DRUM — Again I have a general matter for discussion. This discussion will test further
amendments 106 to 110, so we can have the discussion while we are on clause 87. Effectively the first line of
clause 87 is:
(1) A person with an intellectual disability may be admitted to a residential institution if the Secretary is satisfied …

Why would we limit that? If we are going to proclaim some of these facilities to be operating as a different type of
activity offering different services, why would we limit access to the services only to people with an intellectual
disability, therefore ruling out autism and therefore ruling out ABI patients? Why would we only make it available
to those with an intellectual disability?
Mr GAVIN JENNINGS — It relates actually to something that you raised before, Mr Drum, which was in
relation to the types of service provision within the facilities that are covered by division 3. There are certain
programs that are provided within these facilities that are quite specific to the group of people who have been
located and supported in these services. It is the government’s view that the service mix and the service needs of
other groups of people who may warrant support, such as the ones you have just described, would be best
accommodated flexibly in other situations.
Hon. D. K. DRUM — Minister, that is extremely judgemental in relation to the needs of those groups that I
have just mentioned. Your ability to differentiate between those with autism, those with intellectual disabilities and
those with ABI is to say that only one portion of those three have the ability to get certain services.
Mr GAVIN JENNINGS — Effectively, Mr Drum, I am not going to move substantially from my answer, apart
from expanding on it. For instance, for a number of people who have acquired brain injury, I am advised in my
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interaction with service providers in that sector that this is not the type of facility that either the providers or those
clients would necessarily gravitate towards and that they would prefer smaller, more flexibly based individual
circumstances, accommodation and service provision.
Clause agreed to; clauses 88 to 250 agreed to.
Postponed clause 17 agreed to.
Clause 5 reconsidered.
Mr GAVIN JENNINGS — There are some amendments that the government will be moving that have been
circulated in my name. The intention of these amendments to be moved by me is to insert within the principles an
acknowledgment of the importance that families play in the role of supporting people with disabilities. It is
enunciated in a number of different ways in accordance with the principles. The second amendment makes it an
obligation, within the service provision, that the secretary recognise the eligibility and delivery of planning for
persons with disability, in accordance with the eligibility, which was a vexed question that we had before.
These amendments have responded to a number of issues — clearly not all of the issues that have been raised
during the course of the committee’s consideration — and are a clear acknowledgment by the government of the
important role that families play in caring for their loved ones and supporting them on a daily basis. It is important
for us to recognise that in a variety of ways and so reinforce it through the principles of the bill.
The CHAIR — Thank you, Minister. I am advised that you are in fact able to formally move the amendments
in your name, so we will deal with them one at a time. If you would like to move amendment 1 — obviously you
cannot vote on it.
Mr GAVIN JENNINGS — I thank the committee, even though I cannot vote on it, for the opportunity to
move:
1.

Clause 5, page 15, after line 15 insert —
“( ) acknowledge the important role families have in supporting persons with a disability;
()

acknowledge the important role families have in assisting their family member to realise their individual physical, social,
emotional and intellectual capacities;

()

where possible strengthen and build capacity of families who are supporting persons with a disability;”.

Hon. BILL FORWOOD — I support the amendment. I am very glad the government brought it to the
committee. If nothing else it has meant that these three days have not just put things on the record but have actually
achieved an outcome in getting the recognition for families. I thank the government for its sensible response. It
would be churlish to say this, but I am going to say it anyway: I am sorry there were not a few other things that it
picked up as well. But I am very pleased to see that the role of families is now acknowledged in the legislation
before the house. I congratulate the government on its initiative.
Hon. D. K. DRUM — Hear, hear!
Amendment agreed to.
Mr GAVIN JENNINGS — I move:
2.

Clause 5, page 16, after line 5 insert —
“( ) be designed and provided in a manner which continues to reflect the role of the Secretary in providing and funding planning
for persons with a disability;”.

Amendment agreed to.
Hon. BILL FORWOOD — I am very pleased to see that clause 5 has been amended. I want to take this
opportunity to thank so many people who have helped me come to grips with this bill. I hope that in some senses
they feel that their incredible efforts have not been entirely worthless and that the energy and effort they have put
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into this have led to a better result. I trust that the work they have done is also informed to some degree by members
of the government and staff, who have spent the last three days doing this as well. I particularly thank them — they
know who they are — for their assistance to me in the course of this debate.
Amended clause agreed to.
The CHAIR — That concludes the consideration of the bill and all its clauses. I advise committee members of a
proposed meeting for the consideration of the education bill on Friday afternoon. I propose that the committee meet
to formally adopt the reports on both the Disability Bill and the education bill next Thursday at 11.30 a.m.
Ms MIKAKOS — I so move.
Motion agreed to.
The CHAIR — I thank the minister, his advisers, all the members of the committee, the members of the
government and the members of the gallery for their interest in this important legislation. I concur with
Mr Forwood’s comments that this has demonstrated that, at least in this instance, the process of the Legislation
Committee has been of assistance in getting legislation through in a way that meets a range of objectives. I thank
everyone for their participation and declare the meeting closed.
Committee adjourned 4.05 p.m.
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Friday, 21 April 2006
EDUCATION AND TRAINING REFORM BILL
Referred from Legislative Council.
The CHAIR — I declare the meeting open. Before commencing with the introduction of the Minister for
Education and Training and the witnesses accompanying her, I wish to make the following statement for the
information of all participants and the public.
This public meeting of the Legislation Committee is a proceeding of the Legislative Council and therefore enjoys
the same powers and immunities and warrants the same respect as are enjoyed by the house. The sessional orders
governing the operation of the committee require the committee to consider a bill in detail in the same order that
applies to the consideration of a bill in a committee of the whole Council. In relation to a question on a clause or a
proposed amendment to a clause, all questions will be decided by a majority of committee members present. The
Chair has a deliberative vote and, in the case of an equality of votes, will give a casting vote. The proceedings are
being recorded by Hansard, and members of the committee, the minister and any witnesses accompanying the
minister will have an opportunity to request corrections to the proof through Hansard.
I welcome the Minister for Education and Training, the Honourable Lynne Kosky. Before inviting her to introduce
her advisers, I would like to thank the minister, as a minister from the lower house, for her preparedness to attend
this hearing of the upper house Legislation Committee and to extend the committee’s appreciation to the Assembly
for its resolution enabling ministers to attend these proceedings.
These Legislation Committee hearings are a trial, and I hope this proves to be a worthwhile process in enabling the
Legislative Council to consider, as a house of review, legislation that comes before Parliament.
I ask the minister to introduce the advisers whom she may wish to use during the course of this hearing.
Ms KOSKY — Mr John Livi, the chief legal officer with the department, will be with me, along with
Mr Michael Kane, the general manager, strategic initiatives.
The CHAIR — I ask each of the advisers to state their name and address and the capacity in which they appear,
for the Hansard record.
Mr LIVI — My name is John Livi. I am the department’s chief legal officer. My work address is 2 Treasury
Place, Melbourne.
Mr KANE — My name is Michael Kane, general manager, strategic initiatives, and my address is 2 Treasury
Place, Melbourne.
The CHAIR — We will now consider the bill in the same manner in which the committee as a whole would.
The first clause I will call is clause 1, and in doing so I invite the minister to make some opening remarks on the
bill.
Clause 1.1.1
Ms KOSKY — I thought it would be useful to you to give a very brief background on the bill — I know the
second-reading speech has been tabled — just really to indicate that this is obviously the first complete rewrite of
the Education Act since not the last century but the century before. What we have attempted to do is build a new
framework that is contemporary — obviously modernising its language — but is contemporary in our expectations
in terms of education and training now as a society.
What it does is establish a very robust framework for education and training that I think compares very favourably
with the best across the OECD countries. We have also developed it so that, hopefully, it will stand us in very good
stead for many years to come. It is not just about now, but about future times as well.
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Just in terms of consultation, because I know there has been some discussion — certainly in the lower house there
were some comments about the lack of consultation — we have consulted on this legislation for the last 14 months,
so we have had a very, very long and developed consultation process. It began with the release of a discussion
paper which provided some of the broad areas and some questions that we wanted people to respond to, followed
by a white paper and then an exposure draft of the bill. So it has actually been a very lengthy process. There have
probably been no, or very few, other bills that have gone through this type of consultation.
We have had a very strong response from a whole variety of stakeholders and a lot of feedback, and that has been
both in written form as well as when we had a whole range of meetings around the state. In addition to that, more
recently we have had quite a number of consultations around Victoria with the home-schooling community.
The bill — just very briefly — includes for the first time a set of guiding principles that will underpin the delivery
of education and training. That is a first for Victoria, and I believe it might be — no, a couple of the other states do
something similar, but it is a first for Victoria. We also established a new common regulatory authority for all
schools, training providers and higher education providers, apart from universities, as well as for home-schooling.
That is a first in Victoria, and I believe it is a first across Australia, where we are trying to have a common
regulatory regime rather than have quite separate responses to each of the different systems.
Given that we want consistency through our education and training system as well as across it, we do need to make
certain that all providers are meeting minimum standards so that all students have the opportunity to reach their
potential. These standards are not about lowest common-denominator standards, but they are a guarantee that all of
our children can have access to a quality education, no matter what school they attend or which training provider or
higher education institution. It is light touch in approach and it is consistent in approach to regulation.
I know there have been some amendments that were tabled, which we can discuss in more detail as they come up.
Some were put forward in the Legislative Assembly. Those amendments were not accepted in the lower house
because there were a number of exceptions that were made, particularly for home-schoolers in terms of regulation
and for non-government schools. We believe it is important to have the same consistent approach for all children
across Victoria in terms of a set of standards and that we can guarantee parents that all children, no matter where
they are being schooled or educated, actually achieve those standards and have access to those standards.
We are taking a consistent approach across all, and I must say we are the only state — it is a first again for Victoria,
that we are actually applying this regulatory regime to government schools. It has always been there: another
regulatory regime has always been there for non-government schools, not for home-schoolers. In fact
home-schoolers have not been acknowledged previously in legislation, and we are doing that for the very first
time — that is, acknowledging that home-schooling exists and should be supported; and it separates it from
truancy.
Previously the only time it had been referred to was in relation to truancy provisions, and I have to say that the
penalties in place were actually very severe and very inappropriate for home-schooling. Now we acknowledge
home-schooling, and there is a minimum set of regulations in relation to home-schooling and that consistency
across government and non-government schools in terms of the regulation.
We are establishing a new statutory authority that will deal with those regulations in relation to all schools —
government, non-government, home-schooling and also the training system — and that will be transparent in the
way that it operates — and we are attempting to get consistency across the different systems.
I probably should say that since I tabled the set of draft regulations in the lower house — I know some concern was
expressed by some within the home-schooling community about what the regulations would look like and whether
they were light-touch regulations — we have received very positive feedback about those regulations. Indeed one
of the home-schoolers has written to me stating that they welcome and support the changes that have been
introduced and that they felt our stated goals of being light touch and non-onerous were certainly achieved when
they were handed a copy of the draft regulations.
We are going to continue to consult with the home-school community in relation to those regulations, but I think
the regulations that I did table demonstrate that it was a light-touch approach and we were being true to our word.
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With regard to the regulation of non-government schools, we are wanting to have a certain consistency in the
regulation right across the board of government and non-government schools. I think that is appropriate, and we are
giving that commitment to parents so that we are not only applying regulation to government schools but we are
applying that to the non-government sector.
That probably covers the main areas of contention, and obviously with the amendments that are brought forward I
can talk about any of those in more detail if the need arises.
Hon. ANDREW BRIDESON — Chair, can I make a brief response in — —
The CHAIR — Yes, I was in fact, Mr Brideson, about to say that my approach to this committee has been to
have maximum flexibility, and I was going to invite anyone on the committee, if they wanted to, to ask a question
or make a brief comment in that regard.
Hon. ANDREW BRIDESON — On behalf of the Liberal opposition I would like to welcome the minister
from the other place to this august committee and also extend our welcome to representatives of the education
department whom she has brought with her. I note that this will probably be John Livi’s only visit to such a
committee, because he will be retiring in the not-too-distant future. I did make some appropriate comments in
relation to John in the second-reading debate.
Minister, thank you for putting your position quite clearly on the table. I note you have mentioned there will be a
light-touch approach to the regulations, and we would like to explore that a little bit more as today unfolds. I note
that you have also acknowledged the home-schooling fraternity, and we do have quite a few of the home-schoolers
here today who are listening with great interest to our proceedings. I note that you have acknowledged them so
much that you are going to support them, so we would like to know a little bit about what sort of support will be
offered.
It is probably fair to you that I put on the table now the position of the Liberal Party. I have just prepared a very
brief summary of the points I made during the second-reading debate. We believe that parents must have the right
to choose what they consider to be the best form of education for their children. It is the position of my party that
the government should not proceed with compulsorily requiring home-educators to register. We are taking a fairly
hard line — that is, of no registration. We also believe that the VRQA should have representation from the
non-government sector and the independent sector. We are of the strong view that 20-year-olds and those older
should not have to pay to complete their VCE.
The final point that we will be exploring is to do with the power of self-regulation of the non-government schools
and systems. We believe that it should be in the act that they have direct responsibility in relation to all matters
concerning those systems. I am sure you have received correspondence from Michelle Green and the Catholic
education system in relation to those.
They are essentially the four issues that we will be exploring, and we will have a range of questions on all of those
issues. I should give you notice that the Liberal Party will not be moving any amendments today. We will be
reviewing our position after today, and we reserve the right to move our amendments in the house when it next
meets. I think that basically sums up our position.
The CHAIR — Thank you, Mr Brideson. Mr Hall, I am assuming you will make some comments. Before that,
however, since Mr Brideson has raised the position his party is taking, from the government’s point of view we are
disappointed that in the process of trying to establish this committee, the intention was to give members who had a
strong interest in particular legislation the maximum amount of time — in fact, more time than would normally be
available through the processes of the committee of the whole in the house to explore issues.
I think it was a general understanding that we would try to deal with all amendments in this process rather than
going into a committee of the whole. However, it is of course the opposition’s right to take that position, but seeing
that you raised it I felt that it was important to put on the record the different understanding we thought we had.
Hon. ANDREW BRIDESON — I note your comments.
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Ms KOSKY — Can I respond to that briefly in terms of the amendments, which I suppose is the one issue for
this committee to make a decision about. If you are keen to have ministers from the lower house coming along and
then choose to actually move the amendments in a separate place, it means that this becomes a discussion rather
than actually responding to the particular amendments and addressing the issues, so in a sense I am guessing what
your amendments are likely to be in the upper house, rather than being able to respond to them directly. It is your
decision, it is your call, but as a minister it is easier to respond directly to the issues rather than skirt around them.
Hon. ANDREW BRIDESON — The amendments that we are currently proposing are identical to the
amendments that were moved in the lower house. It may be that after today’s meeting we will not go ahead and
move those amendments; it may be that there will be some different amendments, but we will keep you in close
communication in relation to that.
Hon. P. R. HALL — I do not want to reiterate in its entirety the position of The Nationals on this legislation.
That was well expanded on during the second-reading stage, and I am sure the minister will have either looked at it
herself or will have been well briefed as to where we as a party sit on this legislation.
I want to also thank the minister for appearing before the committee. I think there are some benefits, as the minister
has just said, in terms of having a direct response from the minister who is actually responsible for the legislation
and indeed having advisers sit beside her rather than having the farcical situation we sometimes have of having
ministers race backwards and forwards to an adviser’s box to get a response. I am appreciative of that.
Essentially The National’s point of view, in about one sentence, is that we support this legislation, apart from
aspects relating to home-education. That was signalled during the second-reading debate. I also circulated in the
second-reading debate seven amendments in my name, which I have now circulated before this committee. It is my
intention to move those amendments and seek to have them adopted by the committee as part of the process
towards making this better legislation. What I want to do is indicate that of the seven amendments that have been
circulated, six of them relate specifically to home-education. One of them is slightly at variance to that but in some
respects related. When I get the opportunity to move my first amendment I wish to canvass some of the other issues
and perhaps question and promote some discussion of the issues associated with six of these seven amendments as
I go through.
Beyond that there are some general questions and issues that I want to explore in the legislation as well, but
essentially my first amendment, which relates to the purposes clause, will canvass the substantial issue regarding
home-education.
The CHAIR — We will come to that very soon, Mr Hall.
Hon. C. D. HIRSH — I just want to say briefly that having been involved in the passing in 1990 and 1991 of
the Adult, Community and Further Education Act and the Vocational Education and Training Act, and having been
involved in education for many years, I want to congratulate the government on this new bill. It is a very exciting
thing to revamp old legislation and turn it into something that is up to date. Reading speeches that many people,
including the ministers, made on the bill in the early 1990s you can see that there was a great need to update the
legislation. It was landmark stuff then, but of course 15 years have gone by. Congratulations Minister, and to the
government generally on this great bill, although I will ask you a question or two later.
Ms MIKAKOS — Just briefly I want to thank the minister for attending today to assist this committee in its
consideration of the bill. I will be coming back to some specific comments later on once we get into it, but I want to
say that I too regard this as groundbreaking legislation. In particular the inclusion in the bill of democratic
principles is something that I welcome. The fact that it is acknowledged in the bill that choice of education options
is at the cornerstone of the legislation is important to acknowledge, as is the reaffirmation of the commitment to
free public education in this state.
I will come back to the issue of home-schooling once we get into the discussion that Mr Hall wants to raise. Firstly,
it is important to acknowledge that all members of Parliament have received a great deal of correspondence in the
lead-up to Parliament’s consideration of this bill, so I think it is important to acknowledge the fact that people have
taken the trouble to communicate with us.
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The CHAIR — Including from the United States.
Ms MIKAKOS — Can I say at the outset that I did not have a single local constituent that I can recall contact
me expressing concerns in relation to this bill. I did however have a number of emails from overseas, and I regard
that as reflective generally of the support there is in the Victorian community for a historic rewrite of this
legislation. That has not occurred I think for 150-odd years. I could have the number of years wrong.
Hon. C. D. HIRSH — 1872.
Hon. ANDREW BRIDESON — 1872.
Ms MIKAKOS — Right, so I am close enough. Generally there is a great deal of support for where the
government is going with this legislation; I think it is important to say that. It is also important to say that there have
been concerns raised particularly amongst people who educate at home. Those people are perfectly entitled to
choose to educate their children at home. That is something that you have acknowledged in your second-reading
speech, and I am sure we will explore those issues further. But I do think that some of those concerns, as I
understand from the information I have been provided with, were based on a misunderstanding of the scope of the
legislation and the government’s intent.
I think it would be useful today if you could perhaps explore those issues with us further just in terms of reassuring
people who choose to home-educate what the government’s intentions are in that regard. I will leave it at that,
Chair.
Hon. W. A. LOVELL — Minister, I would just like to say that one thing that really is important to me is choice
for parents to have their children educated in a manner that they find appropriate, whether that be through a
government school, a Catholic school, an independent school or home-schooling. Is also important to me that
Catholic and independent schools have a right to self-govern their schools. They are not part of the state school
system, and that is why some parents choose to send their children to those schools, whether it be based around
religion or the type of curriculum practised within those schools.
Also on the home-schooling issue, unlike Ms Mikakos I had a number of home-schoolers within my electorate
contact me, and perhaps that is because Ms Mikakos is a metropolitan-based MP and I am a country-based MP. In
the country we have less choice of where to send our children to school, and there are probably more parents who
choose to home-educate because of that.
The CHAIR — The question is that clause 1.1.1 stand part of the bill. Mr Hall, to move his amendment.
Hon. P. R. HALL — I move:
1.

Clause 1.1.1, page 2, lines 12 and 13, omit “and the regulation of non-Government schools and” and insert “, the regulation of
non-Government schools and the registration of students for”.

Amendment 1 standing in my name seeks to amend clause 1.1.1(2)(c), which talks about the establishment and
regulation of government schools. We are deleting ‘and the regulation of non-Government schools and’, so it will
now read:
the establishment and regulation of Government schools, the regulation of non-Government schools and the registration of students for
home schooling.

We all know that parliamentary counsel’s words are rather verbose, but the intent of this amendment is simply to
still impose upon home-educators a system which will require registration but a system which will no longer
require them to be regulated in any way at all.
By contrast perhaps I should say it is my understanding of the government’s legislation that what the government is
seeking to do is to have students who undertake home-education registered and to have home-education regulated.
The provisions which enable that are clauses like 4.2.2 on page 252 and some of the subclauses in 4.3.9 on
page 265, which set out the parameters by which somebody can be registered and the arrangements by which some
regulation will take place.
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What The Nationals seek to do by way of my amendments — and as I said in my opening remarks, six of the seven
amendments relate to this very principle — is to steer a centre course, or a moderate course, and one that I think
would be acceptable to home-educators, or the majority of home-educators — and, I would have thought,
acceptable to the government, given the promise, with the words having been said, that this is light touch. What we
have proposed is light touch, will give the government something it wishes to achieve but at the same time will sit
comfortably with the majority of home-educators.
What we are proposing in this set of amendments is to establish a registration system by way of a simple, no-cost
notification to enable registration to take place but that they not be subjected to any scrutiny in respect to minimum
standards, as has been proposed by the government in this bill. I outlined very clearly in the second-reading debate
the reasons why we thought there was no need to have a regulated environment for home-education.
To flush out some of those issues and explore some of the reasons why we have taken this approach, through you,
Chair, I want to ask the minister a series of questions relating to this subject. The first is probably one of
terminology — that is, I wondered if the minister is able to explain to the committee why the government chose to
use the term ‘home-schooling’ instead of ‘home-education’. It simply seems to me that you go to school to be
educated, and the outcome is an education. If we talk about school education, why do we not talk about
home-education, and why has the government chosen to use the terminology ‘home-school’ and ‘home-schooling’
throughout the bill?
Ms KOSKY — Very simply, because we are talking about only those people who are doing home-education in
relation to school-age children. If we had taken ‘home-education’, we would be talking about adults who are
educating themselves at home, we would be talking about people who are doing training online. To use
‘home-education’ would be too broad. We were very specific that this was to relate to children who were of school
age, the compulsory school age, who were receiving their education at home rather than at school. That is why it
was ‘home-schooling’; it was very simple.
Hon. P. R. HALL — Is ‘home-schooling’ defined in the bill?
Ms KOSKY — No, it is not, and that goes to the issue of light touch. Can I just give a bit of an outline of why
the regulations are here in relation to home-schooling, because I think it would be helpful.
I suppose one of the dilemmas I have had as minister for education over a period of time is this: for those children
who are not attending a formal school setting, what do we as a government and an authority do, given that we are
saying schooling is compulsory up until the age of 15, or 16 in the future — it was the age of 15; if this bill passes
through both houses, it will be 16 — because then you have to say that not providing schooling has a penalty
attached to it? We can define that easily where children are enrolled at government schools or non-government
schools, because they are clearly enrolled and they are going to school. If they are not formally enrolled at a school,
then how do you actually acknowledge that a child is receiving the education that we as the state are saying is
compulsory for children within that age to receive, and how do we make sure that it is treated differently from
truancy, where children are both absent from school and absent from any form of education?
Clearly we wanted the penalties to be different for home-schooling as opposed to truancy. Previously, because of
the legislation’s lack of definition or acknowledgment of home-schooling, it became truancy, and it was treated
under those mechanisms. So we deliberately have not defined ‘home-schooling’, apart from, one, saying we want
parents to provide notification that their child is being educated at home so that they are making a commitment, and
that is through a statutory declaration, and, then, being able to follow up — and you mentioned the amendment
from The Nationals about not regulating.
The difficulty I have as a minister is if someone rings up and complains that a child is receiving absolutely no
education — and we have that in the office and through MPs who come to see me and ask, ‘What do I do?’. If we
have no mechanism for actually confirming that education is indeed taking place at home, the only provisions we
can use to apply to that family are under the truancy provisions. It seems to me that that is a very punitive measure.
It is not the sort of measure we want for home-schooling. What we are wanting is both a notification and a
commitment or guarantee that parents are continuing to provide education.
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Where there is a complaint we need the capacity — I use the word ‘investigate’, but I use it advisedly — to actually
make sure that education is taking place. We have examples of parents who have a mental illness or who are lonely
at home and who keep their children at home for company. That is not home-schooling; that is truancy. We need a
mechanism that can respond to those circumstances differently from those of home-schoolers. That is why this
provision is in the legislation: it acknowledges that home-schooling is a legitimate form of schooling.
We also, through the regulations, refer to the sort of support that we are prepared to provide if home-schoolers wish
to take that support up, and it is a choice by them as to whether it is for curriculum or whether it is for professional
development. We also acknowledge that children can be enrolled, and we will alter the enrolment requirements so
that if they want to do, say, art or sport through the school they will be able to do that. Some home-schooling
parents have asked us if they would be able to do that.
In home-schooling there is a range of different approaches to schooling. We have tried to cover the range, and we
have tried to keep it light touch, but I need to make the distinction between what is truancy and what is education
occurring in the home. That is why the provisions are as they are within the legislation. That probably covers really
what we are trying to address in the legislation in relation to home-schooling.
The CHAIR — I just want to get some clarification from Mr Hall on his amendments. It is absolutely your call,
Mr Hall, but in going through your proposed amendments it appears to me that all but your proposed amendment 2
relate to the same issue — essentially, the registration of students for home-schooling and the mechanisms by
which that might occur.
The Clerk has advised that each of your proposed amendments could be treated as a stand-alone, but it seems to me
that there are a lot of links to your first proposed amendment. If you wish to have your proposed amendment 1
regarded as a test for your proposed amendments 3, 4, 5, 6 and 7 — and amendment 7 is in fact a new clause — I
am happy to entertain a discussion now that goes across all those proposed amendments. In other words, we can
have a discussion on any of the detail of the subsequent clauses while discussing this one and regard your
amendment 1 to clause 1.1.1 as a test. Can I also say that that does not remove the opportunity for you to
subsequently raise issues as we go through the bill clause by clause.
So rather than our coming back and voting on all the various amendments, I am happy to treat it as a test. If you
want to treat them all individually you can, but that would limit the discussion to each clause, whereas you might
want to broaden the discussion to include all of your other subsequent amendments and the implications of them. I
will give you a minute to think about it.
Hon. P. R. HALL — No. as I said before, six of the seven are all related, but it is no. 3 that is the stand-alone.
The CHAIR — Amendment 3 is the stand-alone. It is clearly different; it is not related to that. What I am
suggesting is that your proposed amendment 1 be treated as a test of your proposed amendments 2, 4, 5 and 6; and
of course getting to the new clause in amendment 7 requires 5 to be agreed to by the committee.
Hon. P. R. HALL — As I said before, I am happy to canvass all of those as part of this, because they are all on
the same principle.
The CHAIR — We will treat them all as a test, and of course as we go through the individual clauses you still
have the right to vote against individual clauses. There are a couple that you want to completely omit, so we can
still deal with those and raise issues individually. But rather than our coming back and formally putting all the
various amendments separately, I am offering to have us canvass the broad discussion now and regard this one as a
test.
Hon. P. R. HALL — Yes, that is fine with me.
Following on from the minister’s response to that, can I ask her to outline the current process for people wishing to
undertake home-education for their children?
Ms KOSKY — The current process is that parents make that decision entirely by themselves. They do not
register their child; the state could, if it were going to take action, do that under the truancy provisions. The current
regulatory arrangements I believe are very punitive. They mean that the government can take action where there are
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doubts about the education being provided in the home, that being through the courts, which I do not believe is the
appropriate mechanism to use. It makes it very adversarial and confrontational.
What we have picked up is what is in place in other states and also overseas, which is both registering and
providing the opportunity — the regulations indicate what is required — and then obviously if there are any
legitimate concerns that are registered, they can be investigated to the point where parents just have to indicate that
they are providing education at home — and that is what is being provided.
There are no current regulations. There is no acknowledgment that home-schooling exists. Therefore, really the
reading of that is that if the child is not in a formal educational setting, they are truant.
Hon. P. R. HALL — They do not have to have approval from a regional office?
Ms KOSKY — They are actually truanting. Because there is no acknowledgment of home-schooling in the
legislation, they are truanting. That is what the current legislation indicates in relation to children who are not at
school, given that schooling is compulsory up to the age of 15.
Hon. P. R. HALL — With due respect, Chair, I want to follow up that point. With respect to that answer, is it
not true that they are not truanting if they have a reasonable excuse as provided for in the Community Services
Act? I fail to understand why you can say that anybody not attending a school now is truanting because they would
have a reasonable excuse under the Community Services Act.
Ms KOSKY — They do not need approval at the moment. I believe, as a government, that if we are saying
schooling is compulsory up to the age of 16, we are saying that not because we want to punish children for being at
school, we are saying it because we believe it is a fundamental right of children, not of their parents, to receive an
education of a certain standard up to the age of 16.
That debate was had a very long time ago when governments of all persuasions decided that we had to make
schooling compulsory. That is a fight that was had when children were being kept home or sent out to work and
were not being provided with education, and that was seen as a liberating experience for children. All parties of
various political persuasions actually believe it is important for children to receive a certain level of education up to
the age of 16. I understand The Nationals support that, given that you are not challenging the compulsory school
leaving age being raised to 16.
If we accept that as a fundamental premise, you cannot then say, ‘If you choose not to send your child to school and
not to give any evidence of the education you are providing, it is okay’, because you are actually saying that you
are not absolutely committed to that fundamental principle of the right of a child to have education up to the age
of 16.
That is where this government stands. We believe it is the right of the child. What we are asking for, through the
regulatory system that we are putting in place, is some form of evidence — it is very light touch, because we are
not asking for all the curriculum to be provided and we are not asking for home-schooling parents to defend why
they have chosen a particular type of education — and for them to sign up to the fact that they are providing that
education at home so that we can be assured that a child is being provided with that education up to the age of 16 in
a setting that is a non-formal setting and so that where there are complaints, we can actually determine whether
they are legitimate or not legitimate.
We are making the commitment to the child, and parents have rights in that, but the view of our government is that
it is the fundamental right of a child to have access to quality education. We acknowledge that home-schooling is
one of those forums, but we want evidence that that is the case, just as — you would well know the newspapers
covering the absenteeism rates — both the opposition and The Nationals have a bit of fun when the absenteeism
rates come out for government schools and it becomes, ‘Shock, horror! We must be very tough on absenteeism’.
That is why we are putting these regulations in place. It is not to punish the parents or the children. It is to make
sure that all of our children right across Victoria have access to a certain level of education, and I do not shy away
from that.
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Hon. ANDREW BRIDESON — I am really reluctant to jump in. I do not want to stop Mr Hall’s train of
thought.
Hon. P. R. HALL — In terms of the issue of complaints, you have raised the fact that the department has
received complaints, including from members of Parliament, about the quality of education that somebody
undertaking home-education may be receiving. What action has the government taken in respect of those
complaints? Is it not true that there have been no court cases in the last 16 years with respect to certain provisions
under the Community Services Act and the Education Act?
Ms KOSKY — I will ask John Livi to comment on that. I understand that there has been some court action.
Mr LIVI — Thank you minister. The last court action was in 1990, and it was before Magistrate Cosgriff. That
involved the situation where home-schoolers refused to allow the department to see what a child was being taught.
We had some concerns about what the child was being taught. Under the legislation, the only way we could
address those concerns was to prosecute the parents for not sending their child to school.
There have been other instances since then. Might I say the department lost that case, because the way the case
proceeded was that the department had its experts before the magistrate and the parents came along with their
experts before the magistrate. The magistrate got to see what the child was being taught. Having seen what the
child was being taught, the magistrate formed the view that the child was receiving efficient and regular instruction.
There have been, since then, about four cases that have come to my attention, where the department had concerns
but where the only way we could address those concerns would again be to launch prosecutions. I gave the advice
that the prosecutions would have to be launched. I am not sure how the cases were resolved. They may have been
resolved amicably and with cooperation.
In the 1990 court case the magistrate did say that parents could be expected to cooperate with the department and
that the department had a duty to ensure that the children were receiving an appropriate education but the
department had no option in the circumstances of that case but to prosecute.
Hon. P. R. HALL — Do you think four cases in 16 years — that is, four expressions of concern about the
quality of home-education in 16 years — warrant a major overhaul of the way home-education is regulated and
registered in this state?
Ms KOSKY — No, I do not think it requires a major overhaul. This is not a major overhaul. This is absolutely a
very light-touch approach — both asking that parents register their child if the child is being schooled at home and
also monitoring that in a very light-touch way. We are not asking to approve the curriculum that is being provided,
just for parents to acknowledge that an approach to education is being provided.
It is quite different from the level of regulation that is being applied to government schools and to non-government
schools. This is very light touch. We are not doing this because of cases in the past. We are doing it because we
believe it is a right of every child in this state up to the age of 16 to have access to education. That is why we are
doing this. Truancy is not on, and we need an ability to actually distinguish between a child whose parents have
decided — deliberately or not deliberately — that their child will not have access to education and those who want
their child to have access to education but in a form that is not in a formal educational institution. We need the
capacity to distinguish between them so we can ensure that every child has access to education up to the age of 16.
That is why we are introducing this.
As I have said, this bill is about making the legislation contemporary; it is not about just responding to issues and
concerns that have arisen in the past. It is actually trying to bring it up to a particular level so that it will stand itself
in good stead well into the future. I think it is very light touch, and this is a commitment we are making to all of our
children.
Hon. P. R. HALL — Through you, Chair, the minister has spoken about a light-touch regulatory framework.
Could the minister explain to the committee how the monitoring or the regulation of home-education is going to
take place?
Ms KOSKY — I have tabled the draft regulations. They are in front of me somewhere.
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Hon. P. R. HALL — No, I want to know the mechanisms by which the Victorian Registration and
Qualifications Authority is actually going to regulate home-schooling.
Ms KOSKY — Obviously the VRQA has not been established at this stage, but it will be advising me. In
discussions about this bill, as I have said, we have indicated that the regulation will be, first, notification, and that
notification will occur each year that the child is continuing to be educated or schooled at home. Then it really will
be only where a complaint is made that there will be some monitoring — ‘monitoring’ is the wrong word — or
some checking of whether that education is still taking place at home.
It is not going to be an annual check on the parent. If the parent is indicating that the child is being home-schooled,
that will be accepted unless there is a complaint or a suggestion to the contrary, which would mean that the VRQA
would seek information from the parent about whether the child is being schooled at home. Also, obviously if a
child is stopped in the street — and it is probably more likely to be by a police officer than a truancy officer — then
they would have to indicate, and that would be followed through. But it is at that level. We are asking not to
approve the form of education that is taking place at home but to have parents indicate that that education is taking
place. We have to take their word for it. That is the position I have adopted, and it has been mentioned in
discussions we have had with a lot of people within the home-schooling community; and when the VRQA is
established that is the advice I will give it in terms of those regulations.
Hon. P. R. HALL — My reading of clause 4.3.9 is that it gives certain powers that the authority, after the
passage of this bill, can call upon to review. I particularly refer you to clause 4.3.9(b)(i) on page 265, which states:
the parents of the student or the student refuse permission to authorised officers of the Authority to review the educational program,
material or other records used for or related to the home schooling of the student —

et cetera. I am interested to know what sort of evidence and material the authorised officer here will be requiring of
parents to establish whether they are meeting minimum standards of education.
Ms KOSKY — Can I make a distinction here between the legislation and the regulations. Obviously the
legislation sets the framework; the draft regulations are quite clear about what the requirements will be. If a future
government chooses to change those regulations, then that is its right. It could do that, but certainly this government
will not be changing those draft regulations. I cannot speak for future governments. You might be able to.
Hon. P. R. HALL — I am not asking about future governments.
Ms KOSKY — It is legislation that will be about the future. Can I say that we will be establishing the advisory
committee on home-schooling, and we will have home-schoolers on it. The fall-back position, and the reason I
tabled the regulations, was to assure home-schoolers and others of the mechanisms that would be put in place to, in
a sense, stay in touch or monitor the home-schooling. I can keep repeating what I have said, but I do not think there
is a lot of purpose in that.
The CHAIR — I am happy to come back to that. Mr Brideson keeps trying to grab my attention.
Hon. ANDREW BRIDESON — On the same train of thought — and I am sure Mr Hall would ask this
question of you, Minister — at the end of the draft regulations is a heading ‘Review’. You have said that it is a
condition of registration that the VRQA may review the program, material or other records relating to
home-schooling where the authority has reasonable grounds to suspect otherwise. You have said that an authorised
officer could be called to go into a home upon receiving a complaint. Who do you envisage would make such a
complaint? There could be all sorts of vexatious complaints. There could be neighbourhood disputes, family
disputes or whatever. Can I explore with you what reasonable grounds would be? What do you see as being
reasonable grounds for having a program reviewed?
Ms KOSKY — I am going to ask Michael Kane, who has been doing lots of the work on this, to respond in
more detail. The mechanism for review is in the regulations, as it is in other regulations, because there needs to be
the capacity for review.
Can I also say that the authorised officers cannot enter the premises of a home-schooler without permission. I
understand why you are trying to build this up into a scaremongering tactic — probably if I were in opposition, I
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would do the same, but that is not the purpose. I think any reasonable person reading all that we have tabled would
understand this is a light-touch approach, but we are giving that guarantee to young people. Yes, there will be the
opportunity to review, and we will be using the home-schooling advisory group committee to give us the advice on
how and under what circumstances that should occur.
It might be MPs, too, who actually make complaints about children who are not being schooled. From my past
experience that is certainly an area where I have had some of the complaints expressed to me, and I do not think
they are vexatious.
Hon. ANDREW BRIDESON — Chair, for the record, I am not scaremongering. I am expressing genuine
concerns that have been expressed personally to me both verbally and in writing from home-educators. It is a
genuine concern, and that is the reason I raised the question.
Mr KANE — I have a brief comment, Chair. We have had a number of consultations chaired by the
parliamentary secretary, the most recent one in Bendigo last Wednesday. The issue of vexatious complaints has
troubled a number of home-schoolers in their conversations with me, as opposed to the genuine cases, which we all
acknowledge would be few and far between. How you might in fact distinguish those is something that we
believe — and home-schoolers have told me — would be best taken on advice from groups of home-schoolers.
The issue is how the committee that the minister is proposing to establish is best representative of a range of views
in the home-schooling community.
With respect to the VRQA, they will advise the minister on regulations, but I am presuming that the minister will
take advice from the home-schooling community as well through the committee structure envisaged. The vexatious
issue is one that we left for further consultation.
Ms KOSKY — Any parent who is home-schooling should not have a concern with this legislation; but any
parent who is keeping their child away from any form of formal schooling should be concerned about it. That is the
purpose of it.
I have spoken with a whole range of home-schoolers, from those who probably have a more formalised curriculum
right through to those who talk about un-schooling and have a very open approach. But it is actually having a form
and an approach to education and ensuring that the environment is provided for that education to occur in that is
important for us. It is the education that is important to us. We do not want children to get to the age of 16 without
having had access to education, frankly then leading to some of the literacy and numeracy concerns that have been
expressed by the opposition on many occasions.
Hon. P. R. HALL — I have to say in terms of everything I have heard that it reinforces in my mind that there is
a truancy problem out there and not really an education problem when it comes to home-education, because you
just said it yourself, Minister, that there are very few genuine cases out there of kids who stay away from school.
Nevertheless let me say this — —
Ms KOSKY — Can I ask a question? How would you be able to tell if they were truanting or being schooled at
home at the moment under the current legislation?
Hon. P. R. HALL — You assume it is a truancy issue, and you put in place mechanisms to address truancy. It
seems to me that in many instances home-educators are being made a scapegoat for inadequate provisions in
relation to truancy.
Ms KOSKY — Playing politics.
Hon. P. R. HALL — I am not playing politics.
Ms KOSKY — It is playing politics. I accept — —
Hon. P. R. HALL — In respect of these amendments, I have consulted with your office, as you know, to try
and steer a middle course down this road. I accepted your light-touch mechanism, and I have put in place what I
believe is an appropriate light-touch framework to address these particular issues.
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Ms KOSKY — I know you have been working with the office. The difficulty with the amendments you have
put forward is that once a child is registered, if there is a complaint — if there are complaints from 30 people within
a community — about a particular child not receiving home-schooling when they have been registered as being
home-schooled, there is no absolutely no capacity at the moment to actually deal with that. What do you do when
the child gets to the age of 16 and says, ‘No, I sat in front of the telly the whole time. Mum and dad filled out the
form and said I was being home-schooled, but I was not.’?
Hon. P. R. HALL — Do you reckon that is what happens now?
Ms KOSKY — I think there are a number of cases where parents do keep their children home from school —
because of issues of loneliness and because of issues of illness — and the children are not getting support in school.
Now there are a range of ways of dealing with that. I do not think the people who define themselves as
home-schoolers and who have been writing to all of us about home-schooling fit within that category. But at the
moment the only way we can deal with that is through very punitive measures which are truancy measures, and the
only way that we can deal with some of the vexatious complaints is again through those measures.
What we are trying to put in place is something that, firstly, works for home-schoolers so they can register their
child, and secondly, so that if there are complaints — and no doubt there are some vexatious complaints from time
to time — the home-schooling parents have a very easy way of indicating that they are providing that schooling
and so we can get out of their lives very quickly and they can go on with the education.
If we continue with the system that operates at the moment when we decide to step in, you actually step over a line
immediately. There is no in-between point. But if we do not have some mechanism for checking, then it is just that
notification at the beginning of every school year, which means that parents could do that — whether it is parents
who are home-schooling or those who are lonely.
I do not know whether you have had any complaints, but I have had complaints about people who are very
concerned about children not getting any access to education because the parents are lonely — single parents
sometimes; I am not saying that is all the time — but they want the child at home to look after them. That is not in
the best interests of children. We need a way of distinguishing that. This is not about punishing home-schooling
parents — far from it
Hon. C. D. HIRSH — I would like to speak briefly on the issue that the minister has just been referring to —
that is, the concept of truancy where a child stays at home with a lonely parent. It is something that, when I worked
in psychology in education, occurred from time to time, and there was a need to address that issue. A complaint
would be received, perhaps from a neighbour or another parent or through the school, that a child was home.
On investigation — and this was not a legal investigation — on occasion it was found that the child was not
wanting to go to school because mum needed the child at home. It usually meant that the child was afraid that
something would happen to mum while he or she was at school and would not go. It was called ‘school refusal’: it
is a type of truancy where the child actually stays home. In the days when I was working in the field it was easy to
separate those children from children who were being home-schooled, because in home-schooling they used the
old Correspondence School curriculum and would usually work through the Correspondence School. That does not
seem to happen now in the distance education program.
Some people in my electorate wrote to me or contacted me, and I wrote back to them. It was not until I started
getting deluged with emails from interstate and from the US, as we all were, that I gave up on the whole thing and
just deleted the lot, so I am afraid a few local people ended up in that mishmash.
However, it does not concern people who are legitimately providing an education for their children at home. It is
not about them; it is about that very sad group of families — and the minister has been saying this — where the
children are at home and they are being kept at home by mum, often out of fear. Often the child is depressed; often
mum is depressed. The child is too scared to go to school. That group of families will be covered, and the children
will be cared for, by this legislation. I am very pleased to see it happening. Certainly when I was working in the
field it was always a difficult situation to work out.
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Ms KOSKY — I understand why, when we brought the legislation in at the beginning, the home-schooling
community was very concerned. In the absence of the regulations which really define what we mean by
‘light-touch approach’, it could have meant a wide range of things. I understand why the parents would have been
concerned. We have had consultations right around the state. Certainly since the draft regulations have been tabled,
the response from the bulk of the home-schooling community, through the consultations that we have had before
and since the legislation was introduced, and also from some of the letters, is that they are much more comfortable
now.
I have spoken with some people who are doing home-schooling who believe that what we have done in terms of
the draft regulations is very appropriate. Some of their earlier concerns were that this was trying to stamp out
home-schooling, but that is not the case at all nor is trying to define what the curriculum and teaching product
should be within the home.
They are also appreciative of what we are doing and what we can do through this process once parents have
notified about home-schooling — that is, provide support, if that is wanted and requested, to provide a form and a
forum for home-schoolers to say they would like some extra information about whatever they would like to be put
in touch with — whether it is interstate or overseas.
This does exist overseas. In America some of the states have this approach and some have a more detailed and
inventive approach. I have certainly spoken with home-schoolers who have indicated that that support around
additional education materials might be requested — not our formal curriculum materials necessarily, not the
correspondence and not the distance education materials, but other materials to assist with home-schooling and also
access to some of the facilities at the schools. At the moment we have no mechanism for doing that.
Whilst we are focusing on the legislation and the regulations, the support mechanisms are going to be established
there. We will have an advisory committee, and I think we will all become much better educated ourselves about
the home-schooling community. Some people will still sit outside the more formally connected home-schooling
community and just do the notification, and that will be it. But it does allow us to actually provide support where
that is requested.
Every other state has legislation on home-schooling that is similar to what we are providing in our bill.
Hon. P. R. HALL — That regulates home-schooling?
Ms KOSKY — Yes.
Hon. P. R. HALL — Every other state?
Ms KOSKY — Michael, would you like to comment?
Mr KANE — Every other state has regulation. Indeed, in New South Wales and Queensland, it is far more
intensive than this proposal is. Much of the advice we have had from a number of home-schoolers is that the
Tasmanian model, which includes an advisory committee, is the way forward. I was speaking with home-schoolers
as late as yesterday about that.
Hon. P. R. HALL — Can I respond to a couple of the answers that have been given in terms of this and then go
on to seek some information, because I do not think we are going to come to an agreement on some of the more
contentious issues of this. First of all, the minister asked how you discriminate between a case where a parent is just
keeping a child at home because the parent is lonely and where they are not receiving an appropriate
home-education.
One way you can differentiate and investigate the two is to do as I am proposing in these amendments that I am
putting forward — that is, set up a registration system or a notification system as proposed by my amendments.
Then if it is a simple case of a parent keeping at home a child who has not been registered for home-schooling, then
it is obviously an issue of truancy, and there are truancy provisions which you can follow up. That is what I am
saying: I think the whole home-educators situation is being made a bit of a scapegoat for truancy in respect of that.
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The other thing that I have some concerns with is, when we talk about people making complaints about standards
of home-education, what we are actually doing is imposing a value judgment on that level of home-education. I am
concerned that MPs think that they know what is best for other people’s children if they are making complaints
about it or if third parties are making complaints about it, and when the investigating body is a government
authority — that is, the Victorian Registration and Qualifications Authority — knows best. Is that so?
We have a court system, as John Livi said before. There are previous cases. There is a court — there is a
democracy in this country — that makes those judgments about what is regular and efficient regulation. I have
some concerns with this system that what we are seeking to do is for government to impose a subjective, values
decision on what is, quite rightly, the responsibility of parents to raise their children.
That being said, I want to ask a specific question. The question I was asking 15 minutes ago was that the draft
regulations and clause 4.3.9 of the bill say in the case of a review that the VRQA may review the program, material
and other records relating to the home-schooling. Minister, I would like to know what is intended. What material
and what documentation is likely to be called for by the VRQA when such a review is taking place?
The CHAIR — Mr Hall, I have to say I think I hear every day I sit in Parliament MPs express views on a whole
range of things, and I have to say I read on page 3 of today’s Age some very significant opinions by the Prime
Minister about English education.
Hon. P. R. HALL — I think I know what is best for my kids rather than you knowing what is best for them.
The CHAIR — The Prime Minister seems to think it is okay to express his opinion.
Ms KOSKY — I would back a politician over a lawyer any day. Sorry, John!
Ms MIKAKOS — And what about politicians who are lawyers?
Ms KOSKY — Previous governments to this government have made decisions that we are going to have
compulsory schooling. We make a decision that we know best what is the right of every child in Victoria, and that
is education. I do not shy away from that. In relation to the particular question, we are going to have discussions
with the home-schooling advisory group, because it is in the best place to actually be able to indicate what it thinks
would be an appropriate way to demonstrate the sort of instruction it is providing. We need a mechanism. The
difficulty I have — and I think you probably have missed me before — is that it is not the parents who do not
register their child for home-schooling. If you only had to register and there was no follow-up, then if you had a
child you wanted to keep home from school, with no home-schooling, you would just register them because there is
going to be no follow-up.
It is not a distinction between those who register and those who do not. We want to make sure that those who
register are not only saying but are doing home-schooling. That is why we have the registration and why we have
the capacity to follow up with the parents where there are concerns that are expressed, whether within the
community or by others within different community groups, about a child not receiving any education. That is why
we need both aspects of it rather than just the registration. We will be talking with the home-school advisory
committee and consulting it about the way it would prefer, if there were a complaint or concern, to point to the
education people are providing for their child.
Ms MIKAKOS — In speaking against Mr Hall’s raft of amendments in relation to home-schooling, I want to
say I agree with the minister that the best interest of the student needs to be our first and primary consideration in
relation to this legislation. I think there is a distinction to be had between home-schooling and the issue of truancy.
They are interrelated, and the way I see it is the registration process works basically to ensure that students are not
truant. That is I guess the primary reason for setting up this registration process. Mr Hall’s proposed new clause,
and I specifically refer to subclause(3), states:
(3) The Authority must cancel the registration of a student for home-schooling —
…
(b) if the Authority is otherwise satisfied that the student is no longer receiving home schooling.
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Even Mr Hall’s proposed new clause presumably envisages that the authority could on advice received from
outside third parties and through information derived through its own investigation be able to deregister a student
for these purposes, in which case presumably the student is then regarded as being truant. Even Mr Hall in his
thinking about how an alternative system may work is acknowledging that you have to have some system whereby
the authority can take some action if there is a determination — it does not matter that you do not use the word
‘standards’ — that home-schooling is not in fact being delivered to that particular student.
Minister, I thank you for your comments, and you have been discussing this issue now at some length, because of
the further detail you have provided to this committee today. When home-schoolers read it in Hansard at a later
point in time they will get some comfort from the assurances you have given them as to how this process of
checking and registration will actually work. I think people will take great comfort from the fact that there is no
intention to actively go out and audit people at home and that this is essentially a safety mechanism.
I said earlier on than I had not received correspondence from local constituents; however, I had an email forwarded
to me by Mr Geoff Hilton, who is a member for Western Port Province and is unable to be here today. He asked me
if I could raise with you an issue that has been sent to him by one of his constituents, Mr Peter Dun. It is a very
lengthy email, and I think in the explanation you have given you have really addressed many of his concerns. It
comes back to what I was saying earlier: that there is a fundamental misunderstanding, I think, amongst some
home-schooler as to how this will work. He specifically raised the issue of the home-education advisory group. I
wanted you to flesh out — perhaps to give him some comfort — how that group will operate, what its intended role
is and how it will assist the department in terms of conducting these types of checks and the whole regulatory
mechanism for home-schools. If perhaps you could give us some more information on that particular advisory
group, it would be much appreciated.
Ms KOSKY — I will get Michael to talk about this in more detail. Thank you for your comments. We have
absolutely no intention of trying to get children who are being home-schooled into schools. We have no intention
of trying to frogmarch kids off to schools about learning. What we are wanting to do is set up a regime where I
suppose we are saying as a standard that all children have the right to education and therefore acknowledging the
range of different forms of education that occur and wanting to support that.
I do not think this government could be criticised at all for having a punitive position in relation to education, and
the previous government did not either. Maybe 20 or 30 years ago there was a much more punitive approach in
terms of children who were truanting; it is now much more an approach of trying to support all children to have
access to that education. I think it is important to put that on the record. We have no intention of looking through
people’s windows, trying to go through people’s information to check whether in fact they are home-schooling or
not. What we are trying to do is to set up a regime which allows home-schooling parents to indicate that that is
what they are providing — they have not had that opportunity before, so there has often been a question mark by
the broader community about whether those children are being educated or not — and also the capacity to follow
through any concerns if they are registered.
I suppose, Mr Hall, the one concern I have — and I understand what you are trying to do through the
amendments — is that if there is not a capacity to have some sort of discussion with parents about the
home-schooling taking place, then it is very difficult, and I think irresponsible, for the VRQA to actually make an
assessment that home-schooling is not taking place. What we do not want is for people to be looking through
rubbish bins or talking with a whole lot of other people to try to get that information. But I think the advisory
committee can best give us the advice on what form that information can be provided in, which gives them comfort
and gives the government comfort that all the children who are at home are actually being schooled. That is the
intent of this part of the legislation.
In regard to the advisory committee in terms of the representation, I will just refer to Michael, because he has been
following it through in a lot more detail.
Mr KANE — The issue with respect to the advisory committee, and members of the committee would
understand this, is that the very diversity of home-schooling makes it a process of broad consultation just to get a
broadly representative group together who can genuinely cover the range of philosophies and beliefs and be a
useful group both for home-schoolers in general and for the minister.
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My understanding is, though, that the intention would be to have that consultation and a group of up to a dozen
would form an advisory committee to the minister, not to the VRQA. The VRQA would advise the minister on
regulations and I presume the home-schooling advisory committee would have a view with respect to regulations
on home-schooling, as indeed the Catholic Education Office will have a view with respect to regulations on
non-government schooling and will no doubt advise the minister, and — I should perhaps make this distinction —
as will the department on behalf of the schools it owns on behalf of the people of Victoria, which is the government
school system. The VRQA, remember, is at arm’s length from the department as well as from the Catholic
Education Office, as well as from the Independent Schools Association, and as well as home-schoolers, all of
which are acknowledged in the bill as legitimate forms of education for compulsory-aged schoolchildren. The
home-schooling advisory committee that we have been advised by home-schoolers as working very well is a
Tasmanian model, which I understand has been in place for a number of years.
Hon. P. R. HALL — I would like to know about the draft regulations that have been produced. What was the
process for producing the draft regulations; what will the process from here on be in terms of finalising regulations;
and what legislative structures do they have to go through to be approved — that is, do they go to Parliament, or
what?
Ms KOSKY — The draft regulations have been developed. I will go back a step before that. The reason we
have looked at home-schooling within the legislation is through all of the consultations and discussions that have
been held, and in a sense that has also informed the regulations. So the reason that I tabled the draft regulations was
that I knew what I meant by the legislation, but it was probably important that others actually understood what
‘light touch’ meant. So it was one thing to say ‘light touch’ in the legislation — and you do not put in legislation
the sort of detail that is in the regulations — so it was providing much more definition, based on a whole range of
the consultations we have had to date and also based on the government’s intention in terms of the legislation.
We will continue to have consultations with the home-schooling community before the formal regulations are
recommended by the VRQA. They come to me as minister and I then agree to them. We have to do a regulatory
impact statement, and then I make recommendations to the Governor in Council. So it does not come back to the
Parliament in terms of regulations.
Hon. P. R. HALL — So there is no regulatory impact statement and there is no opportunity for the
disallowance of these regulations by either house of Parliament?
Ms KOSKY — I will refer to John.
Mr LIVI — Under the Subordinate Legislation Act following a regulatory impact statement — —
Hon. P. R. HALL — And that will take place for these?
Mr LIVI — Under the Subordinate Legislation Act you have to do a regulatory impact statement depending on
certain criteria, and one of them is if the regulation imposes — I think the wording is — an appreciable economic
or other burden on the public. One might try to argue that the regulations are so light touch that there is no
appreciable burden on the public, but as I understand it the minister’s and the department’s intention is to, or it is
the minister’s decision to issue a regulatory impact statement, where the public will be given a month’s notice and a
month’s opportunity to comment on the regulations. All those comments are then received by the department; a
report has to be done to the minister examining all those comments; the minister has to consider those comments,
then decide whether or not any amendments should be made to the draft regulations.
By the way, I should also mention that before the regulatory impact statement and the draft regulations are
published to the public, the parliamentary counsel settles those draft regulations.
Returning to the situation where we have gone to the public with the regulatory impact statement, the draft
regulations have gone to the minister to consider all the submissions; if the minister then decides to proceed with
the regulations, a notice is then published in the Government Gazette and in the newspaper to that effect and then
the minister makes the recommendation to the Governor in Council that the regulation has been made. Following
that, a copy of the regulations must be forwarded to the Scrutiny of Acts and Regulations Committee and that
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committee — I am sorry, it is towards the latter sections of the Subordinate Legislation Act — has the power to
recommend to Parliament that the regulations be disallowed.
There is a very long list of criteria — for example, if the regulations are retrospective, if they infringe the rules of
privacy or a number of matters. If the Scrutiny of Acts and Regulations Committee considers any one of those
criteria have been infringed, the committee can recommend to Parliament that the regulations be disallowed; and
then, as I understand the procedure under that act, it is up to either house of Parliament to decide to disallow them.
Hon. P. R. HALL — They do not come to Parliament as a matter of course for potential disallowance?
Mr LIVI — No, not under the Subordinate Legislation Act. I recently looked at that act. If you could give me
another 10 minutes I could double check it again, but the procedure and the sections do not allow for the automatic
disallowance of the regulations if Parliament, for any reason it considers appropriate, were to disallow them. I think
that is the position you are putting to me.
Hon. P. R. HALL — Yes.
Mr LIVI — No, that is not the position under that act.
The CHAIR — Thank you, Mr Livi. Mr Hall, I remind you that all questions go through me to the minister.
Thank you.
Hon. ANDREW BRIDESON — I have three quick issues I wish to raise with the minister in relation to light
touch in regulations. I hope we can dispense with them quickly so we can move on. Fees: there will be no fees. Can
you guarantee that there will not be any fees in the near or distant future?
Ms KOSKY — There is no power to prescribe a fee for home-schooling, so there will be no fees under this
government. I cannot promise for future governments.
Hon. ANDREW BRIDESON — No, you cannot. All right, that dispenses with that one.
If consent to enter a home is refused, does this constitute a reason for not renewing registration for a
home-educator?
Ms KOSKY — The regulations still have to be developed. My view is that it may form one of the reasons, but
it alone probably would not be enough of a reason.
Hon. ANDREW BRIDESON — Of itself?
Ms KOSKY — Of itself. You would need other supporting information, which clearly would have been there if
anyone had decided to go and ask for evidence of the home-schooling. They do not do that just because they have
been walking down the street; they do that because there has been at least one if not several complaints, and there
would obviously be evidence within those complaints. But of itself, no.
Hon. ANDREW BRIDESON — Finally, through you, Mr Chairman, in relation to the key learning areas it has
been drawn to my attention that not all home-educators have the capacity to teach in all eight key learning areas —
for example, technology has been cited as one and languages was cited as another. Would failing to teach in one or
both of those KLAs also constitute refusal to renew?
Ms KOSKY — No. Through the Chair, I would ask Michael Kane to respond.
Mr KANE — We have had several discussions at these consultations with home-schoolers about this, and it is
understood that some home-schoolers will emphasise some of those key learning areas rather than others. Not
everyone has the capacity to teach languages. Indeed, one of the issues that has been raised is this part registration
home-schooling, part attendance at school which takes place in a number of government and non-government
schools already, and it is true of course in schools. Not everyone does languages all the time, even with the best
intention in the world of government policy. We know this. So really words we have been discussing within the
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regulatory framework here would be acknowledging, or within the general framework of the eight key learning
areas, which is precisely what happens in a range of government and non-government schools.
Hon. ANDREW BRIDESON — Thank you. I think it is important to have that on the record and that is the
reason I asked.
Hon. P. R. HALL — Through you, Chair, I want to ask the minister whether she will today give a commitment
to ensure that these regulations go through a regulatory impact statement?
Ms KOSKY — I am not prepared to do that until I look at the advice that I have. If it needs to go through an
RIS, then yes, I would do that. If the requirements of the RIS indicate that I should do that then, yes, of course I
would do it; but I am not going to say that I will put this through an RIS even if it is not required by the RIS. So no,
I am not prepared to give that commitment today. But I will certainly give the commitment to consult with the
home-schooling community about the regulations.
Hon. P. R. HALL — Further to those regulations, what is the process if you want to change matters within the
regulations themselves?
Ms KOSKY — The process if I as minister want to?
Hon. P. R. HALL — If you as minister wish to change the regulations in any way in the future, what is the
process involved in that?
Ms KOSKY — I will get John to detail that.
Mr LIVI — The process is that an amendment to the regulations would have to be made. Depending on the
substance of that amendment, again you would have to face issues as to whether a regulatory impact statement
would be required. The end result is that the paperwork would have to go to the Governor in Council, who has the
power to make the regulation, and the minister at the end of the process would be making a recommendation to the
Governor in Council.
Ms KOSKY — It has to be published?
Mr LIVI — Yes, the regulation also has to be published, and again it would have to go to the Scrutiny of Acts
and Regulations Committee. But if you are trying to home in on whether or not another RIS would be required, it is
very hard to answer that because it would depend on the substance of the amendment.
Hon. P. R. HALL — I understand that. I just wanted to know, through you, Chair, the process that would be
involved, and in particular where it says at the moment ‘No fee is payable for any application or renewal on the
cancelling of the registration’. If it was decided by government, with the publication of these regulations, that a fee
would be required, or if indeed in the future the government decided to charge a fee for the registration, would it
then be required to go through an RIS, because there is an economic implication then?
Ms KOSKY — My understanding — I will get John to comment — is that we would actually have to go
through legislation because there is no capacity for the charging at the moment.
Mr LIVI — The regulation makes explicit a position which is already in the act. You cannot charge for
registration for home-schooling. And clearly we could not charge to deregister or cancel the registration, as well.
There is no power to do it.
Hon. P. R. HALL — Can I ask whereabouts in the act it says that there is no charge for registration?
Mr LIVI — It is not so much that there is a section there which says there is no charge; there is no section there
which says we can prescribe a fee. When one examines the act one will find various sections which enable either
regulations to be prescribed for certain matters — and, for example, the fee on registration of certain education
authorities; the minister may fix a fee, or regulations may be made. But when it comes to home-schooling, there is
no reference and no power in that particular section which would enable us to make a regulation prescribing a fee.

18

LEGISLATION COMMITTEE: EDUCATION AND TRAINING REFORM BILL
Friday, 21 April 2006

COUNCIL

1597

The CHAIR — Mr Hall, I know I am being finicky about this, but this committee does not have the power to
question witnesses, other than to ask questions of the minister. I know that it seems finicky to say, ‘Please direct
questions to the minister and then we will allow the minister to determine whether or not an adviser will answer it’,
but it is an important principle. I appreciate that in the context of trying to get information it is perhaps a little bit
too process focused, but I think it is an important principle that we need to follow. Mr Hall, is there anything
further?
Hon. P. R. HALL — I still have a couple of questions, or a couple of arguments to put forward in relation to
my amendments.
The CHAIR — Yes, remembering that the committee will finish at 4 o’clock, that there are some other issues
that I am sure members wish to raise and that we have a whole series of clauses we need to adopt.
Hon. P. R. HALL — I am getting close.
What I want to do is draw the committee’s attention, through you, Chair, to similarities between the draft
regulations relating to home-schooling that were circulated in the Assembly debate — and I presume other
members of the committee have a copy of those draft regulations?
Hon. W. A. LOVELL — Yes.
Hon. P. R. HALL — And the amendments which are standing in my name. In particular, I refer, for example,
to amendment 2:
… to register the child for home schooling and to ensure that the child receives regular and efficient instruction in the learning areas set
out in Schedule 1 …

That is a direct reflection, I suppose, of some of the current terms of the act itself.
If you look at the regulations and at those matters which are going to have to appear in the state register — and that
is on page 2 of the regulations — and compare them to the items in subclause (2) of my proposed new clause, to be
inserted by amendment 7, there are the exact same items that the state register must contain:
… the name and address of the registered student;
… the name and address of each parent of the registered student;
… the date that the authority was notified by the parent that the student is to be home schooled.

There are a lot of similarities between the registration process proposed in my amendment and the draft regulations.
My question, therefore, to the minister is: why can these particular matters not be incorporated in legislation?
Ms KOSKY — I am going to refer to John to give a dissertation on the difference between regulations and
legislation.
Before I do that, you are right, there are a lot of similarities, and what I should have said before is that in the
consultation, obviously when the legislation was being debated in the lower house, we took notice of a range of the
amendments and attempted to incorporate the intent of those amendments, where they actually fitted within the
legislation that we were wanting to put through, in the regulations.
It is no surprise that there is a fair similarity between some of your amendments and what is in the regulations,
because we did take note of what The Nationals put forward as amendments, as well as those from the opposition
and one of the Independents.
My understanding is that regulations further define the legislation; the legislation is a very broad framework, and
the regulations provide that clear definition. I will ask John; I am not an expert on the distinction between
legislation and regulations, so I will ask John to comment on that.
Mr LIVI — As the minister has already indicated, it is a question of how much detail you put in a bill — we
already have a bill of 430 pages — and what you leave for the regulations. This is a matter which, the decision was
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made, could be dealt with in the regulations, and it is as simple as that — trying to decide what goes in the bill and
what goes into regulations.
The CHAIR — Minister, my understanding is that the regulations are required to be regularly updated. They
need to be regularly reviewed and reissued, whereas legislation is only changed at the whim of Parliament?
Ms MIKAKOS — Subject to the sunset clause.
Ms KOSKY — Regulations are reviewed, as I understand, every 10 years.
Hon. P. R. HALL — It was a view of parliamentary counsel that these particular matters could have been well
incorporated into the legislation without any undue complications. And that is why, on the advice of parliamentary
counsel, these were incorporated into my amendments. That is for the advice of the committee.
Ms KOSKY — Can I just respond to that: that is possibly true. I have actually had a whole lot of the other
organisations, in relation to many other aspects in this bill, wanting the sorts of issues that you have raised, but
which relate to their areas, incorporated into the bill as well.
Once I actually do it for one group, we will be talking about a much thicker document. One of the intentions of
having this Education and Training Reform Bill in its current form is that it was a more compact piece of work, it
was more consistent and it did not go into absolute detail. Whilst I know that most people would not sit down and
read this, I think it is more able to be read than if it was a thousand pages. It certainly was not deliberate that they
were not included; it is just that if I do it for home-schooling, I will actually have to do it for all other areas, and
then it would become a much thicker and more detailed bill.
The CHAIR — In calling on this issue of home-schooling, I remind the committee that we have dealt with this
for an hour and a half, and allowed ourselves 45 minutes to deal with other substantial issues in the bill.
Hon. W. A. LOVELL — I would like to move on to the establishment of the new Victorian Registration and
Qualifications Authority, if that is all right — —
Hon. P. R. HALL — I will sum up simply by explaining the intent of my other amendments. That will not take
me long, and then I will be happy for the committee to vote on these particular matters.
As I said before, amendments 1, 2, 4, 5, 6 and 7 are all related to home-education. The first one, as I also previously
said, sets out the preferred process of The Nationals — that is, to establish a registration system by way of
notification and not by a regulation system. Amendment 2, which is an amendment to clause 2.1.1, ensures that
there is a process and a requirement for those registering their children for home-education, in that they give a
commitment to give:
… regular and efficient instruction in the learning areas set out in Schedule 1…

I am saying to the committee through you, Chair, that this particular clause ensures that people who register for
home-education give that commitment to provide regular and efficient instruction to their children. It is not just a
vague term; it is actually locking those who register for home-schooling in to providing that particular service.
Amendment 4 relates to the power of the authority, being the Victorian Registration and Qualifications Authority:
to ensure that minimum standards are maintained by providers and organisations it has registered …

If the committee wishes to, it can have a look at clause 4.2.2, but essentially what this amendment does is restrict
that power to ensure minimum standards are maintained to providers and organisations it has registered and not to
home-schoolers. Essentially it is a consequential amendment of the principle espoused in amendment 1.
The CHAIR — Mr Hall, I advise you that I think we will handle your amendment 1 as a test of amendments 2
and 4, and then, when we come to clause 4.3.9, if you wish to still proceed with moving to omit the clause, you can
vote against the adoption of that clause. If that clause were not adopted, then you will be able to move your
amendment 7. When we come to adopting clause 4.3.9, I will allow the discussion on your amendment 7 because
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essentially your amendment 5 — or voting to omit clause 4.3.9 — determines whether or not your amendment 7
can proceed. I do not think you need to go beyond your amendments 1, 2, and 4 for the purposes of summing up.
Hon. P. R. HALL — Okay. I have argued the case for the amendments, and I invite the committee to support
those amendments.
Hon. ANDREW BRIDESON — Chair, can I just briefly state that Ms Lovell and I will not be able to support
the amendment of The Nationals for the simple reason that we will be moving an amendment to delete all reference
to home-schooling whatsoever, so we would see that as being quite contradictory to our position.
The CHAIR — In putting the question on the amendment, it is important that as Chair I briefly make a
comment about my vote. I am particularly swayed by the arguments around education being a right that every child
has and that the purpose of this legislation is to ensure that right for children. In our society there is a mix of rights
and responsibilities, and I think, as the minister has said, that this is light touch in relation to the responsibilities that
go with the right of each child to have an education. I will not be supporting the amendment moved by Mr Hall.
I say that because there are members of the committee here who have not seen me chair these meetings before. I
think it is important that I try to chair the meeting but also make it clear to the members of the committee,
particularly when I have had to use my deliberative and casting vote on a number of occasions, why I am voting in
a particular way.
Committee divided on amendment:
Ayes, 1
Hall, Mr

Noes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Amendment negatived.
Committee divided on clause:
Ayes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Noes, 1
Hall, Mr

Clause agreed to; clauses 1.1.2 to 1.1.5 agreed to.
Clause 1.2.1
Hon. P. R. HALL — I want to ask a question about clause 1.2.1 on page 12 of the bill. We were told, I think in
the second-reading speech, that regulations will be made to implement the principles set out in subclauses (a), (c),
(e) and (f) of clause 1.2.1. I wonder if the minister is able to advise the committee on the time line for the
development of those regulations and what process will be followed to compile them?
Ms KOSKY — Once the legislation has been given royal assent, we will then start work on the regulations, and
I expect that that will take around six months.
Clause agreed to.
Clause 1.2.2
Hon. P. R. HALL — I have another quick question about this one. It relates to an issue that I think I have raised
with the minister either by way of the adjournment debate or by way of letter recently. I have two young mums
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returning to school at Cann River P–12 doing their VCE. It is admirable that they are actually returning to work and
doing so well. The school does not receive any funding for those two mums, because they are over the age of 20.
There is no TAFE institute they can reasonably attend, being residents of Cann River.
It seems to me that clause 1.2.2(b), where it talks about instruction in the learning areas and the student being under
20 years age, is one of the inhibiting factors in the school receiving funds for people over 20 years of age. Can the
minister advise if there is any resolution to that particular problem, because I am sure we would all agree in
principle that people such as the two I referred to are deserving of being supported, and the school deserves funding
to support them?
Ms KOSKY — Can I just say, in relation to the commitment we have made to fund all young people up to the
age of 20 to complete their year 12 or equivalent, that it is the first time any jurisdiction around Australia has given
that commitment. Previously the commitment has been up to the age of 15, and obviously funding is provided to
the end of year 12 if the young person attends a public school. If they attend any other educational institution they
have access, as they have with TAFEs or ACE providers — adult education providers — to the funds that have
been made available for adults. So we have still provided funding, but this is a guaranteed place that is provided up
to the age of 20.
For the two women you are talking about, whilst that does not get picked up in the legislation, we do make
exceptions to this rule where there are no other alternative educational settings in place. Although we are dealing
with the legislation, I am happy to sort that issue out, because I agree that people who might be over the age of 20
should be able to access those facilities. It just will not be through the funding that is provided for young children;
we will use adult education funding to fund those places.
Clause agreed to; clause 1.2.3 agreed to.
Clause 2.1.1
The CHAIR — Mr Hall, your amendment no. 2 to clause 2.1.1 was tested by the previous division.
Hon. P. R. HALL — Yes. I wanted to ask a question about clause 2.1.1, which is on page 15 and deals with
attendance at school for a child under, now, 16 years of age — that is the compulsory school attendance age.
Through you, Chair, I want to ask the minister what is going to happen in circumstances where a school finds a
gainful employment place, maybe on a part-time basis, for somebody who is under 16 years of age? When I say
‘gainful’, there are many students, as the minister would realise, that sometimes are better off doing that than being
in a normal mainstream school situation. Is there still going to be provision for that to occur, and will that be able to
occur under the exemptions you are able to give under clause 2.1.5 of this bill?
Ms KOSKY — There are two possibilities under which that can occur. One is the exemption that is provided,
and we acknowledge that for some children school may not be the best place for their education to take place or
that they may need a break from education. We understand that. The other means by which it can occur is where a
child is doing part-time education and part-time work, so they would be able to work as well. So there are two
opportunities there.
Clause agreed to; clause 2.1.2 agreed to.
Clause 2.1.3
Hon. P. R. HALL — I would just like to ask the minister one question. Subclause (b) of clause 2.1.3 of the bill
talks about a reasonable excuse for not attending school. It says:
(b) there is no Government school within a prescribed distance of the child’s residence …

What is the prescribed distance at the moment, and are there any plans to alter that?
Ms KOSKY — I have just been advised, but I am happy for John to respond, that there is none at the moment.
There was supposed to be a regulation, but there is none. I might ask John to comment.
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Mr LIVI — That subclause (b) pretty much reflects what is in the current provisions. The current act does
actually mention a distance.
The CHAIR — Sure.
Mr LIVI — It is not in the Education Act; it is in section 74C of the Community Services Act 1970.
Subsection (3) says:
It shall be a reasonable excuse as regards any child that —

and if we go down to paragraph (c) —
there is no State school which the child can attend within a distance (measured according to the nearest practicable route) from the
residence of the child —

and you have got 3 kilometres if the child is under 9 years of age and 5 kilometres if the child is at least 9 years of
age, and it goes on to provide ‘that the child is being educated by correspondence tuition’. What we are doing is
simplifying that to require that a regulation could now specify what the relevant distances would be.
Hon. P. R. HALL — Can I ask the minister, through you, Chair: is there any intention to alter those prescribed
distances?
Ms KOSKY — I think there would be an intention. Obviously those distances were developed at a time when
families did not have cars to the same extent, and probably when we were more used to smaller schools. If you
take, for example, the situation in Bendigo, where they have the senior secondary college, the community has
decided it wants large numbers so it can provide the breadth of offerings. The context has now changed, but we
certainly understand the intention of making sure that children do not have to travel for long distances to get to
school; and the younger they are, the less the distance or the time you want them to be travelling for. John, does that
cover it?
Mr LIVI — Yes. Could I just add that I think those original distances may have been inserted back in the days
of the horse and cart.
Hon. P. R. HALL — They would have been miles then, would they not, not kilometres?
The CHAIR — They might have been converted. I am tempted to be mischievous and point out that the closure
of all those little country schools meant there were lots more reasons why children did not have to go to school —
the closures by the previous government, I am referring to — but I will avoid that.
Ms KOSKY — I am not going there.
Clause agreed to; clauses 2.1.4 to 2.1.9 agreed to.
Clause 2.1.10
Hon. P. R. HALL — I move:
3.

Clause 2.1.10, after line 8 insert —
“( ) If a child is asked for his or her name and address under sub-section (1), a parent of the child may provide that name and
address instead of the child.”.

It seems commonsense to me that if a child is walking along with its parent and an authorised officer chooses to ask
that child their name and address, it would be appropriate for the parent to answer that question of behalf of that
child in those circumstances. That is simply the intent of that amendment.
Ms MIKAKOS — The way I read that amendment, it would require the attendance officer to only ask the
parent, so if the child is on their own without a parent, presumably they are not in a position to ask the child why
they are not in school. I strongly oppose this amendment. The Nationals, as I understand, are also supportive of
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measures to reduce truancy, and we need to ensure we have got a system in place that gives these officers the
legislative authority to ask minors why they are not in school.
Hon. P. R. HALL — We simply do not understand the objection of Ms Mikakos with respect to what happens
if a child is walking along with a parent. Why is it not just as likely or just as convenient for a parent to respond on
behalf of their child?
Ms KOSKY — I will defer to John.
Mr LIVI — As I understand it the concern was raised because of the offence in clause 2.1.11, which states that
‘A person must not wilfully …’. I stop at the word ‘wilfully’, which is a very important word in that clause:
A person must not wilfully obstruct, hinder or interfere with a school attendance officer in the performance or exercise of his or her
duties under this Part.

As I understand it, the concern was that if a parent were walking along with the child and the child was asked by an
attendance officer the child’s name and address, the parent who offered and volunteered that name and address
might face a charge of wilfully obstructing, hindering or interfering with the attendance officer’s performance of
their duties. We say there is no substance to that concern, because the parent who is genuinely trying to assist the
attendance officer in providing the correct name and address of the child could not be considered to be wilfully
obstructing, hindering or interfering. If, on the other hand, the parent gave a false name and address, that would be
wilfully obstructing and hindering the attendance officer.
Hon. P. R. HALL — From my own point of view, through you, Chair, I do not see that there is any harm in
putting the amendment forward. I think it simply clarifies the position so that people reading this legislation better
understand that they are able to answer on behalf of their child, if they believe it is more appropriate.
Hon. C. D. HIRSH — Chair, in my view it clearly does not preclude it. If a child is asked a name and address,
the current legislation does not preclude the parent from answering on behalf of the child, if it is so desired. It
seems to be totally extraneous and unnecessary. A parent can always answer on behalf of a child.
Ms KOSKY — The advice I have had is that it is unnecessary to put that in place. Between now and when this
goes before the upper house, can I have another look at it? We do not have an objection to the intention, it is just
that the advice I have had is that it is unnecessary. Can I have a look at that?
Hon. P. R. HALL — Through you, Chair, I am happy for the minister to have a look at it. In that case should I
withdraw the moving of this amendment, so that if the advice that comes back is that the government is prepared to
accept it, I will move it in the committee stage in the house?
The CHAIR — If the minister is happy with that process.
Ms KOSKY — We do not disagree with the intent.
The CHAIR — You are just going to have a look at the — —
Ms KOSKY — I will take some further advice. The advice I have had is that it is unnecessary. We will have
further discussions with Mr Hall and take that on notice. I think that is the best way of dealing with it.
The CHAIR — Mr Hall, you are withdrawing that amendment?
Hon. P. R. HALL — I will withdraw that amendment and keep it in reserve for the committee stage in the
chamber.
Amendment withdrawn by leave.
Clause 2.1.10 agreed to.
The CHAIR — Could I have the attention of the committee, particularly opposition members. As you would
know, normally in the house when we are operating as a committee of the whole, if a division is called all members
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in the chamber are required to vote. I am ruling that the previous votes will stand, but I am raising the issue for the
members of the opposition to be aware of. I know that under normal circumstances there would be a ringing of the
bells and members would be able to leave, and that is why I am satisfied that the vote can stand.
However, we have a slightly different problem under our sessional orders — that is, that a quorum requires that at a
meeting three members of the committee will constitute a quorum and at least one government member and one
opposition member. That is not a non-government member but one opposition member, under the sessional orders.
If we look at Odgers we find it states:
No decision is taken to have been reached by a division if a quorum of senators has not voted in the division …

Therefore, if the opposition did not vote we would not have had a quorum. I highlight it to point out that it is
something the Standing Orders Committee might need to resolve. I am saying for the purposes of us proceeding
through the bill I want to have the previous votes stand, but I am drawing it to members’ attention that if there are
future divisions on this bill, members are conscious of those requirements under the sessional orders and the
interpretation in Odgers.
Ms KOSKY — In relation to the last matter that has been withdrawn, can I also indicate that we will also look
at the possibility of a regulation with that. I did not quite understand what you said just then, so I do not know
whether that had anything to do with that issue or not.
The CHAIR — If you knew how I was regarded in the Council, you would know that I was completely onto
that very quickly, and I am just kind of expressing my advice to members.
Clauses 2.1.11 to 2.2.4 agreed to.
Clause 2.2.5
Hon. ANDREW BRIDESON — It is the view of the Liberal opposition that we oppose this particular aspect.
We believe that people aged 20 years or over who want to finish year 12 or its equivalent should have the courtesy
of the state paying those fees, so we oppose this clause 2.2.5. I will try to encapsulate them in one, if you like. It
appears that the word ‘may’ is discretionary. I want to know, if it is discretionary, whether there is going to be a
cost, and if so, what the cost proposed is. Will it be means tested if there is a cost? What is the rationale behind this
clause 2.2.5? They are all the things we want to know about this aspect.
Ms KOSKY — My understanding about providing free instruction in all government schools up to the age of
20 is that certainly we have made that commitment under this legislation, which as I indicated before is the only
jurisdiction around Australia to do that in an educational institution other than a school. I think that is important to
mention because it is our commitment to make sure that we improve educational standards.
My understanding — and John Livi, who is the font of all wisdom on this, will correct me if I am wrong — is that
it was actually the previous government that determined that people over the age of 20 could not study the VCE at
a school setting unless there was no other educational institution within the near vicinity. That is, they had to
therefore study either the VCE or a general certificate of education at a different educational environment, either at
a TAFE or at an ACE facility, and they had to pay. The policy was actually established by the previous government
about those over 20 not being able to study the VCE within a school setting.
This clause says ‘may’ because essentially we have made a commitment to all people who are under 20. It has cost
the government additional funds to make that commitment because we are guaranteeing a place, and it is an
immediate place rather than having to go into a queue and wait. It means if you are under the age of 20 and you
want to study up to year 12 or its equivalent, you will be guaranteed a place at a public educational institution to do
that. When the term starts or when the course starts, you will have an immediate place and there is a direct funding
arrangement from government.
If you are over 20, then there are two or probably three mechanisms by which you can do that study. You can
register and you may have to wait in a queue for a place. We provide, obviously, funding through both our TAFE
institutes and adult education providers for a certain number of places, but there is no guarantee of funding for
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every place. Many of those people get concessions for their courses and whilst they pay an amount — about $50 at
the moment — —
The CHAIR — Per subject?
Ms KOSKY — No, per semester. They can do it in that way or they can be a full fee-paying student, in which
case they would be able to get a place, probably still when there is a place available, but the guarantee we have
given is that the young people under 20 get an automatic place and they get automatic funding — the institutes get
automatic funding, rather than the way we fund TAFE institutes and adult education providers; we would give
them funding for a certain number of places and then people may have to wait later.
The main reason we have made the commitment to all those under 20 years of age to complete year 12 or its
equivalent is because many of the young people, if school was not the ideal setting for them, would go to another
educational institution. If they had to wait for a long time, often they drop out rather than complete. Also what was
happening was they were displacing adults from education because the institutions were providing those places.
We are making that commitment up to the age of 20 and for anyone over the age of 20 where there is no provision,
as I mentioned before, in the nearby vicinity, we look at those case by case, but it is not automatic funding because
it actually comes out of the adult education budget rather than out of the schooling budget, because we would not
want to redirect funds from young people under 20.
Hon. ANDREW BRIDESON — So essentially it is a policy decision?
Ms KOSKY — It is a policy decision that has been in place for quite a long time. There are 77 476 students
who received a concession in 2005, so a very significant number of people have received that concession.
Clause agreed to; clause 2.2.6 agreed to.
Clause 2.2.7
Hon. P. R. HALL — Clause 2.2.7 is related to voluntary financial contributions. This morning I received some
comments from the Good Shepherd organisation in a letter addressed to you, Chair, on 13 April. I wondered
whether the committee was going to have any discussion or look at the suggested amendments by this organisation
with respect to voluntary financial contributions.
The CHAIR — Mr Hall, the committee has not been given the power to call witnesses or receive submissions,
but any member of the committee is free to put before the committee views expressed by community organisations
or individuals.
Ms MIKAKOS — We are able to raise issues in the context of going through the clauses. I had intended to
raise this same correspondence, just to get a clarification from the minister. Perhaps it might be appropriate to do so
at this point.
Essentially the correspondence we have all received, as members of this committee, was from Marilyn Webster of
the Good Shepherd Social Policy Unit. She wants to seek a reassurance that the way clause 2.3.6(1)(c) will be read
is that it will not impose any additional ability on school councils to charge parents fees:
… for goods, services or other things provided by the school to a child of the parent;

The point that is made by Good Shepherd is that clause 2.3.6(1)(c) is qualified by clause 2.2.4 which relates to
students under the age of 20 but does not seem to be qualified by the provisions related to voluntary financial
contributions in 2.2.7. As I understand it, the government’s intention is to retain the voluntary nature of financial
contributions to schools.
Perhaps it might be useful at this point, Minister, if you could clarify how those two clauses interact, and if there is
going to be any new ability for school councils to charge fees not of a voluntary nature.
The CHAIR — In giving the minister a moment to respond to that, I am not sure whether the minister has had
the courtesy of seeing that correspondence. I am wondering whether a member of the committee who has received
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it might like to pass it forward. I will allow the minister and her advisers a moment to consider the complexity of
those questions.
Ms KOSKY — I have seen the letter. It would be good to have a copy, because I do not have it with me. I have
a very high regard for the Good Shepherd organisation, so I was absolutely surprised by the letter that was sent,
because it is incorrect. They state in their letter — and I am responding to them — that for the first time we are
introducing compulsory fees and charges for core curriculum subjects. That is absolutely wrong and incorrect, and I
am surprised that in reading the legislation they could gain that understanding — or rather, misunderstanding.
For the very first time in the legislation we have stated very clearly what was previously a regulation — not even a
regulation; I think a memorandum — that had gone from the minister to schools about voluntary levies. For the
very first time in the legislation we make it absolutely clear what the voluntary levies can be applied to, the
voluntary financial contributions. We indicate, in fact we update, what will be free — that is, the eight key learning
areas — and we bring that into modern language. Previously it was in, I suppose, historical language, so we have
brought into the modern day what must be provided as free instruction within the school. We identify what
voluntary contributions can be asked for and that they must be voluntary. We are very clear about that.
The item that has been referred to, which is clause 2.3.6(c), relates to, as I understand it, and John can comment as
well, any items that a school council might charge for when it provides a service or goods, such as a school
uniform — a parent might be purchasing something from the school or the school council — and provides school
councils with the power to charge for goods or a service, such as a fee for an excursion. It gives schools the power
to charge for items that have been sold to the parents, otherwise the school would not be able to provide that service
and it would have to be provided by a third party. That is my understanding of the item that has been referred to.
I am surprised that the Good Shepherd has not congratulated us for putting into legislation the conditions under
which voluntary contributions can be applied, as a whole lot of other community organisations have. We are trying
to make sure that all children have access to education, not that schools can charge for a whole lot of different
aspects of the school in our government school system. John, did you want to add to what I said?
Mr LIVI — Yes, clause 2.3.6(1)(c) is to reflect what councils are currently doing in a number of subsets of little
powers. The minister gave the example of school councils providing school uniforms to parents and obtaining
payments for them. School councils can run tuckshops or school canteens, again to supply services and to receive
payment for them. School councils can approve excursions and make arrangements for the bookings and various
other matters. That clause is designed to cover what we call the contractual arrangements that parents and school
councils can enter into voluntarily and so the school council can charge for the relevant services and goods that are
being provided. In the explanatory memorandum we make a comment, which appears on page 22 of the bill. In the
note to clause 2.3.6 we say:
Subclause 1(c) is new. It refers to councils charging fees.
…
The fees may cover matters such as the costs of excursions or extra curriculum programs or facilities provided to students.

The CHAIR — Members, the minister has commitments very shortly after 4.00 p.m. as I warned the
committee, and we have spent a lot of time on home-schooling. Can I ask your advice, Members, as to how much
more of the minister’s time you need and whether there are elements of this we can deal with directly?
Hon. ANDREW BRIDESON — I can be very brief on two issues.
Hon. P. R. HALL — I will be brief.
Hon. C. D. HIRSH — Can I have one very brief question, which may be covered by Mr Brideson?
The CHAIR — We will do our best. Can we get away with 5 past 4? Can we get away with that?
Ms KOSKY — Okay, but I have operated on the basis that we would be concluding there, and I have other
commitments.
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The CHAIR — I appreciate it, and I appreciate your preparedness to give us those extra couple of minutes.
Ms MIKAKOS — Minister, thank you for that clarification. The Good Shepherd is an organisation that I think
we all respect.
Clause agreed to; clauses 2.2.8 to 2.3.26 agreed to.
Clause 2.3.27
Hon. P. R. HALL — This is a matter of a school council preparing a report, and it lists matters that will go in
the annual report, including:
… any other matters that are determined by the Minister.

I am just making a plea here that schools not be required to put in bald performance measures which might
therefore become a league-table type situation between schools.
Ms KOSKY — What I am requiring government schools to do is to provide information to their own school
community about school performance data, but that that would not be provided in a broader sense. They do provide
that performance data to their own school. So for instance they would provide the AIM data to their own school
community but not provide that in a broader sense.
Hon. P. R. HALL — Annual reports go further than just the school community, do they not?
Ms KOSKY — I am requiring that the annual reports with this information be sent home, for government
schools, to the parents. That is not through the legislation but through a memorandum. Or is it through the
legislation? Sorry, ‘being sent home to parents’ is separate to the legislation, but it can be provided to another
person upon request.
It is a dilemma in trying to make sure that the information that comes through the AIM data is not provided for
league tables, but it is important that school communities have access to that. If someone did want to establish
league tables they would have to apply to every school for a copy of their school reports and have every one sent
through to them. I have tried to look at the balance to make sure that the parents can be informed of what is
happening in their own child’s school and get that balance right with, I suppose, the danger that someone might
want to write to every school across the state to get a copy of the annual report.
It is also the danger we have in place with the VCE data. Unfortunately there is someone who pulls that
information together and provides a league table of sorts.
Hon. P. R. HALL — I understand.
Clause agreed to; clauses 2.3.28 to 2.6.2 agreed to.
Clause 2.6.3
Hon. P. R. HALL — I have left out my next one and move to this clause. This is just about the registration and
re-registration of teachers with VIT. I want to know the circumstances by which VIT considers someone for
re-registration. For example, I have a teaching qualification: is there a requirement that I have to be a practising
teacher in the last two or three or four years or whatever to maintain registration?
Mr LIVI — If I could have the opportunity to reconfirm what I am about to say, I would appreciate it.
Hon. P. R. HALL — A true lawyer.
Mr LIVI — Yes. For practising registration, when you seek to renew it you must have had relevant practical
experience in the past five years, as I understand it. What this bill will do is update the relevant provisions at the
request of the VIT to enable certain teachers who are on various types of leave to maintain their registration and to
be able to renew their registration, notwithstanding that they have not had the practical experience because they are
out of the school situation. The bill actually accommodates that new position.
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Ms KOSKY — If not, you would re-register — —
Mr LIVI — The difficulty is that to re-register normally you would have to have your experience over the
period prior to your registration. But with these new provisions — I am sorry, it is a question without notice which
goes into quite a bit of detail, and that is why I said — —
Hon. P. R. HALL — I am happy to leave it on notice, through you, Chair — and would you, Mr Livi, in terms
of a response on notice, consider the circumstance whereby somebody may continue to be a teacher but be not
employed by a school? I can think of, for example, VicRoads which employs education officers but they are not
employed by a school as such. In terms of a response, you could tell me whether a person who is still teaching but
not in paid employment by a school can still fit the criteria for re-registration.
The CHAIR — We will take that as a question on notice for the minister.
Clause agreed to; clauses 2.6.4 to 4.2.1 agreed to.
Clause 4.2.2
Hon. P. R. HALL — I would like to ask the minister, through you, Chair, about the Victorian Registration and
Qualifications Authority. Part of its functions is to make sure that minimum standards are maintained. In what areas
are standards to be set and what is the process for setting the standards? I look at page 255 and 261 of the bill and
see a couple of different categories where I think they are going to set standards. What are the standards and what is
the process for setting the standards? Related to that, what about the physical standards of schools themselves? Are
there going to be any minimum standards in respect of the physical infrastructure of schools?
Ms KOSKY — The VRQA does need to, obviously once it is established, advise me on the regulations that
should apply. But clause 4.3.1(6)(b) provides the areas that are expected in terms of the regulation — that is:
the prescribed minimum standards for registration.

So they include those areas — —
Hon. P. R. HALL — ‘Student learning outcomes’ et cetera?
Ms KOSKY — Yes. What has previously happened is we have not had regulations established for government
schools. It has just been the government system that has monitored, in a sense, government schools. For the
non-government schools — both the Catholic schools and private independent schools — we have had the
registered schools board, and I had a review probably more than two years ago of the registered schools board. At
the time the recommendations that came through still dealt with registered schools as being quite different, as a
completely distinct system from government schools.
It certainly seemed to me and to the government that we had what was probably a unique opportunity to, for the
very first time, set up a regulatory mechanism for government schools as well. We are insisting on a set of
minimum standards that were updated as well, because the previous requirements through the registered schools
board were about minimum numbers — heights of toilet seats and some of the physical facilities — but they did
not really address the issue of outcomes. They had to demonstrate a curriculum program, but there was no
commitment to standards.
What we have been able to do through this legislation is to set, I suppose, a set of aspirational standards. Some will
be requirements in terms of registration of non-government schools but, for the ongoing registration of schools,
some of them are aspirational standards and some of them are set requirements. For instance, if, once an
independent school has been established, the numbers drop below what was required initially, we do not go in and
close it. Obviously they are encouraged to build them up. Some are requirements in terms of initial registration and
others are standards that are expected to be maintained in an ongoing way. We are also going to establish a process
for quality assurance.
Again, it is a new approach where we are trying to focus more on the outcomes and quality assurance. We are
having discussions with the Catholic Education Office and the AISV. I am also having discussions with the
29

LEGISLATION COMMITTEE: EDUCATION AND TRAINING REFORM BILL
1608

COUNCIL

Friday, 21 April 2006

department about the mechanisms that we will have for the quality assurance. We have a process in place for
government schools. I have had initial discussions with the AISV about how we might do that for the independent
schools and the same for the Catholic Education Office.
Clause agreed to; clause 4.2.3 agreed to.
Clause 4.2.4
Hon. W. A. LOVELL — The VRQA replaces the registered schools board and the Victorian qualifications
authority, which currently have representation on them from the Catholic and independent schools. Under the
legislation there is no requirement for you to actually appoint from the Catholic or independent schools. Will you
ensure that there are appointments from the Catholic and independent schools to the VRQA? Will the VRQA be
consulting with the non-government sector and also with home-schoolers?
Ms KOSKY — Absolutely; what we are not doing is having representatives. I am not having any of the
different organisations voting and nominating their own people. I will absolutely make sure that there is expertise
from the different sectors, but it is not a representative body in part because if you are establishing a quality
assurance mechanism, it actually needs to be somewhat separate from the deliverers. If you had representatives, it
would be very difficult to separate the responsibilities of those who deliver the education from those who are
actually doing the quality assurance.
We have used the model of the Australian Universities Quality Assurance Agency and also what we have had with
the VQA to make sure that we can separate those functions. In that way we ensure not only their service delivery
but the quality assurance mechanism is independent from that.
Certainly we are going to have expertise, but it is one of the difficulties that we have had with the registered schools
board, where there has been representation. It is very difficult for people who, on a daily basis, work within a
particular school or within a particular sector to raise concerns around quality of groups or within their sector or,
indeed, maybe their own schools. We need to separate those functions. That is what we do within the training
sector, it is what we do within the university sector at a national level, and I think it is important to apply those rules
of transparency and independence. We now have a consistent approach right across the sectors of education as well
as the systems of education.
Hon. ANDREW BRIDESON — Also following your logic, there would not be a representative from the
government sector on that authority either?
Ms KOSKY — There will be expertise, but they will be ministerial appointments — but not a representative.
Hon. ANDREW BRIDESON — I am making a differentiation between representatives.
Ms KOSKY — Absolutely.
Hon. ANDREW BRIDESON — I am happy with that.
Ms KOSKY — If you notice, in most of my statutory authorities, apart from the VIT, which was set up under
different legislation, I find it better not to appoint representatives but to actually appoint people with expertise.
Hon. ANDREW BRIDESON — Thank you.
Hon. P. R. HALL — Is that expertise in home-education?
Ms KOSKY — Yes, certainly.
Clause agreed to.
The CHAIR — Members of the committee, the minister has gone beyond her allocated time. There is nothing
to prevent us concluding this bill without the minister being here, but perhaps you might wish to consider whether
there is any question you wish to put to the minister, in the view of my flexible chairing, to enable the minister to
give the information you are seeking, then allow her to leave and we will then conclude the legislation.
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Hon. ANDREW BRIDESON — I have one issue.
Hon. P. R. HALL — I have two quick ones.
Ms KOSKY — I am really struggling for time.
The CHAIR — Can it be very quick?
Hon. ANDREW BRIDESON — It will be extremely quick. Minister, you have already mentioned your
ongoing discussions with the Catholic Education Commission and the AISV in relation to quality assurance,
self-regulation and all of those issues.
Ms KOSKY — With self-regulation, we are looking at a mechanism. I do not want the VRQA to do the quality
assurance. What I want the VRQA to do is to ensure that there are mechanisms across the schools for quality
assurance to take place, in exactly the same way as we do with universities. I will be having discussions with the
Catholic Education Office and the AISV. The AISV is a little bit different because it is a membership body. I will
also be talking to the Australian Council for Private Education and Training to look at the mechanisms by which
they can essentially do the quality assurance, but then the VRQA will actually monitor the mechanisms they have
got in place for that.
Hon. ANDREW BRIDESON — I might be reading something into the white paper, but the indication was that
those systems, those three groups, could be licensed to carry out the quality assurance.
Ms KOSKY — That is correct. The discussions I have had with the AISV have been that they would set up a
separate independent body, because we need to make sure the issues of independence are addressed, given that the
AISV is a membership body whereas the Catholic Education Office is a system. We need to make sure those issues
of independence are addressed. But we have been having those discussions.
Hon. P. R. HALL — Under schedule 5 of the bill, can education maintenance allowances be applied for by
students who are registered to receive home-education?
Ms KOSKY — No, because it goes to the issue of the cost of education, and we do not pay the parents to do
home-schooling. If we were to do that, we would then be going down the road of registration with VIT and all of
that, and I do not think that is where we want to go with home-schooling.
The CHAIR — Thank you, Minister. I know you have to go, but if one of the advisers wants to stay to give me
any advice if a question happens to come up, I would be happy to have that happen. I think we have had ample
time. We would be happy to do that, but it is your decision. We will go through and proceed to adopt the clauses of
the legislation.
Ms KOSKY — I would prefer it if the advisers were not put in a position where they were having to answer
without me.
The CHAIR — That is fine.
Ms KOSKY — Can I just thank the committee for the wonderful opportunity to talk about the legislation.
The CHAIR — I want to thank you, Minister, and your advisers, particularly for your preparedness to go
beyond the time we agreed.
Ms KOSKY — If you would like to move an amendment so that the fount of all knowledge, John Livi, remains
in Education and Training, I would certainly quite happily support it!
Witnesses withdrew.
Sitting suspended 4.16 p.m. to 4.21 p.m.
Clauses 4.2.5 to 4.3.8 agreed to.
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Clause 4.3.9
Hon. P. R. HALL — I move to omit this clause. I draw the committee’s attention to a replacement clause for
that, which is my amendment 7, so I will talk about those two together. Clause 4.3.9 is about the registration of
students for home-schooling, and it sets out the circumstances in which registration can take place and the
circumstances in which registration can be cancelled. What my new clause seeks to do is put in place a new
registration system. It also addresses the circumstances in which the cancellation of registration could take place. In
terms of the new clause to replace clause 4.3.9, it simply says:
(1) The Authority must register a student for home schooling on being notified in writing by a parent of the student that the student is
to be home schooled.

It is similar to the draft regulations proposed by the government, except that this just says ‘notified in writing’
rather than ‘by statutory declaration’. It seems to me that there is an immaterial difference between those two
sentiments. I think it is a better clause because it spells out exactly what details the authority requires when an
application for home-schooling is made.
The third part of the new clause sets out the circumstances by which the authority can cancel the registration of a
student for home-schooling — certainly on being notified in writing, and:
(b) if the Authority is otherwise satisfied that the student is no longer receiving home schooling.

In response to an earlier comment by Ms Mikakos with respect to that particular provision, in a discussion with
parliamentary counsel it was decided to include that because it might be brought to attention, for example, in a way
other than in writing, that the parents are no longer able to conduct home-education. It might be a court order, for
instance; or, touch wood, it might be the death of a parent or some instance like that that would therefore require the
provisions of subclause (3)(b) of this particular new clause. It was certainly not intended to be contradictory to my
sentiment that VRQA should not be able to investigate standards of home-education. So that is the reason for
(3)(b) — extraneous circumstances of the nature I have just outlined.
Also this amendment makes it clear that no fee is payable for the registration. Again, that was part of the proposed
regulations by the government, so it simply gives the legislative guarantee of the zero cost. It gives a legislative
guarantee of much of what is now proposed to be regulations. That is why I believe it is a better way in which to
give some assurance to those involved in home-education. I have moved that clause 4.3.9 be omitted — which, as
the committee understands, would essentially be replaced by a new clause, which is amendment 7.
The CHAIR — Actually, Mr Hall, the question will be whether clause 4.3.9 stand part of the bill, and you can
vote against that question.
Ms MIKAKOS — In speaking in support of the clause as it currently stands, I think the discussion we had with
the minister earlier was very helpful. It certainly has assisted me in my understanding of how the home-schooling
provisions will operate. I think the minister made it very clear that there will not be an onerous obligation on
parents, nor will there be audits or unsolicited checking of parents in this area. Complaints will be followed up, but
essentially matters will only be investigated if a complaint has been raised. I think on that basis the amendments
being proposed by Mr Hall are unnecessary. Whilst I accept the sentiment that he has expressed in relation to
subclause (3)(b) of his new clause, reading that I still think it would give the authority some scope to investigate
home-schooling perhaps in a way that Mr Hall had not intended. That is certainly how I would read
subclause (3)(b) in that new clause.
Hon. P. R. HALL — If I can just respond to that, the previous amendments I have lost do not give the power to
the authority to investigate whether minimum standards are being upheld.
The CHAIR — Thank you, Mr Hall. I will just indicate that I will be voting to keep the clause in the bill and
therefore the proposed insertion of the new clause will not proceed. The reason is that, similar to Ms Mikakos, I am
satisfied that the regulatory process which covers many of the issues you have raised is actually a more flexible one
and, with sunset clauses, allows reconsideration of those issues in the future with appropriate safeguards about the
consultation processes where ministers are desirous of setting regulations under the act. With that comment I will
put the question. The question is:
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That clause 4.3.9 stand part of the bill.

I think the ayes have it.
Hon. P. R. HALL — The noes have it.
The CHAIR — A division is required. The question is that clause 4.3.9 stand part of the bill. Those in favour
please raise their hands: myself, Ms Mikakos and Ms Hirsh. Those against please raise their hands: Mr Hall — —
I need you to cast a vote, Mr Brideson and Ms Lovell.
Hon. ANDREW BRIDESON — Because of our stance on excluding all reference to home-education in the
bill, it puts us in a very difficult situation. But we can vote under duress!
The CHAIR — I require you to vote, Mr Brideson. Can I start the division again so I have it clear.
Committee divided on clause:
Ayes, 5
Brideson, Mr
Hirsh, Ms
Lovell, Ms

Mikakos, Ms
Viney, Mr

Noes, 1
Hall, Mr

Clause agreed to.
Clauses 4.3.10 to 5.8.4 agreed to.
Clause 5.8.5
Hon. P. R. HALL — The amendment seeks to omit this clause. In part it is conditional on my previous
amendments, and because they have been beaten I do not expect there will be any support for this amendment
either. But this clause simply says:
The Authority must, on the request of a school attendance officer, provide the officer with any information relating to the registration of
students for home schooling that the officer may reasonably require for carrying out the officer’s functions and powers under Part 2.1.

Because I am advocating there be no regulatory regime for home-schoolers, there is no need for this particular
clause and for such information to be transferred to attendance officers. I therefore move for the omission.
The CHAIR — I am going to put the question and in doing so just say that obviously we have a difference of
view about the role of registration of home-schoolers. I will be voting to retain the clause.
Committee divided on clause:
Ayes, 3
Hirsh, Ms
Mikakos, Ms

Viney, Mr

Noes, 3
Brideson, Mr
Hall, Mr

Lovell, Ms

The CHAIR — There being an equality of votes, I exercise my casting vote in favour of the question.
Clause agreed to.
Clauses 5.8.6 to 6.1.3 agreed to; schedules 1 to 8 agreed to.
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The CHAIR — That concludes the consideration of the bill.
Committee adjourned 4.31 p.m.
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The PRESIDENT (Hon. M. M. Gould) took the
chair at 9.32 a.m. and read the prayer.

MELBOURNE SAILORS’ HOME (REPEAL)
BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr GAVIN
JENNINGS (Minister for Aged Care).

PETITIONS
Water: fluoridation
Ms HADDEN (Ballarat) presented petition from
certain citizens of Victoria praying that the
Legislative Council of Victoria does not support the
addition of fluoride to any Victorian water supply,
including water in the Central Highlands and
Grampians Wimmera Mallee regions, in view of
current scientific doubts regarding its safety
(377 signatures).
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turned out and as we now know — as I knew and we all
knew — it was not before the courts at all; it was the
subject of an investigation by a municipal inspector. I
was therefore unable to finish asking my question
because of your ruling, President. In your ruling you
accepted the minister’s word for it, but the minister has,
I believe, misled the house with that statement.
The PRESIDENT — Order! First, the member
cannot accuse a member of misleading the house by
means of a point of order. I have read the Hansard
report of what transpired yesterday. In her response the
minister made mention of the matter being before a
municipal electoral tribunal and being heard by a
magistrate. I had previously ruled the Honourable
Richard Dalla-Riva’s question out of order, and once I
got further advice I reinstated that question and that
question was asked.
Mr Vogels’s supplementary question was hypothetical
and was ruled out. But with respect to the answer, the
minister has given the answer and the member cannot
raise a point of order saying that she has misled the
house. There are other forms of the house for such a
matter to be pursued, and he needs to follow those.
Hon. E. G. Stoney — Further on the point of order,
President — —
The PRESIDENT — Order! A different point of
order?

Laid on table.

Racial and religious tolerance: legislation
Ms HADDEN (Ballarat) and Hon. ANDREW
BRIDESON (Waverley) presented petitions from
certain citizens of Victoria requesting that the
Racial and Religious Tolerance Act 2001 be
repealed (16 and 10 signatures respectively).
Laid on table.

PAPER
Laid on table by Clerk:
Victims of Crime Assistance Tribunal — Report, 2004–05.

Hon. J. A. Vogels — On a point of order, President,
yesterday during question time I believe the Minister
for Local Government misled the house when she
claimed that the question I was asking was sub judice
as it was before the courts.
I had a look at Hansard. In response to my question the
minister said that this matter was ‘before a magistrate’,
before the courts and was therefore sub judice. As it

Hon. E. G. Stoney — On a point of clarification,
President, you just said that Mr Vogels asked a
hypothetical supplementary question. I believe he
changed his supplementary question at your direction
and therefore made it hypothetical. His original
supplementary question was different.
The PRESIDENT — Order! I do not know what
his original supplementary question was because he did
not state it. He posed a hypothetical question, and it was
accordingly ruled out of order.
Hon. Bill Forwood — On the point of order,
President, and without in any way wishing to reflect
upon your ruling, let me say that the answer the
minister gave yesterday was that this government
believes in the separation of powers, which
automatically brings the sub judice rule into people’s
minds. She went on to talk about the behaviour of
magistrates before the courts — —
The PRESIDENT — And your point of order?
Hon. Bill Forwood — The point of order is that if a
minister wishes to suggest peripherally that a matter
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would lead you to rule a question out of order, then it is
incumbent on her or him to come in and correct the
record and say, ‘I did not intend to mislead the Chair or
mislead the chamber’. And so I put it to you, President,
that we need the minister to hurry back in here and to
admit once and for all that what she was trying to do
was hide behind the sub judice rule.
The PRESIDENT — Order! Mr Forwood should
sit down. There is no point of order.

MEMBERS STATEMENTS
Buses: Buxton service
Hon. E. G. STONEY (Central Highlands) — I have
a letter from George and Margaret Edwards of Buxton
regarding poor public transport services to Melbourne
from that area. The area only has one bus a day which
leaves in the morning at about 9.30 a.m. and arrives at
Spencer Street at about 1.00 p.m. It leaves on the return
trip at about 3.00 p.m. arriving in Buxton at about
6.00 p.m. In their letter to me the Edwardses say:
As you can imagine the time between arrival and departure at
Melbourne does not allow a person much time to get to the
CBD and back to Spencer Street, and achieve much in the
city. Medical appointments are almost impossible. Weekend
service is one bus to Melbourne on Sunday afternoon.

The Edwardses suggest it would be better to run two
buses daily to Lilydale rail station and return. Their
letter states:
This would … not cost the government much more than at
present, but would give the folk in this forgotten part of the
world a much more convenient system, and allow daytime
visitors access to the area without the necessity of an
overnight stay. We have also written to Ben Hardman,
without success.

I suggest to the minister and the government that they
look at this proposal to give a better bus service to this
quite remote area, especially for elderly people and
people with medical appointments in Melbourne.

Cancer: drug costs
Hon. H. E. BUCKINGHAM (Koonung) — On the
front page of the Sunday Age this week there was an
article about the growing divide between patients able
to pay for new life-prolonging cancer treatments and
those who cannot. While the breast cancer treatment
Herceptin has received a large amount of publicity
recently there are also treatments for bowel cancer, lung
cancer and leukaemia which are available to patients at
their own expense but rarely subsidised by private
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health funds and not by the pharmaceutical benefits
scheme.
The article also referred to a recent survey of
oncologists at Peter MacCallum hospital which found
that as many as a third of doctors were not even
mentioning the possibility of these treatments if they
thought the patient was not going to be able to afford to
access them. This is a sad state of affairs with our
national pharmaceutical benefits scheme. Many
families and communities are going through hoops to
provide funds to prolong the life of a loved one who is
undergoing some of these treatments. I am sure I am
not alone in this chamber in having a friend whose
family is paying for their Herceptin treatment. I was
very lucky to take part in a trial of Thalidomide
treatment for multiple myeloma at Peter Mac which
meant I did not have to pay the several thousand dollars
each month it would otherwise have cost.
Cancer does not discriminate and come only to those
who can pay for its treatment. Effective cancer
treatments should be made available to all Australians
who require them, not just to those who can afford them
or who mortgage their houses to pay for them.

Planning: Maldon supermarket
Hon. D. K. DRUM (North Western) — The Mount
Alexander Shire Council is currently dealing with a
proposal for a new supermarket in the township of
Maldon. Mr Werner Lau currently owns and runs the
Maldon supermarket and he wants to build a new
supermarket just around the corner, still in Maldon but
not in the main street. He is being hampered by a very
small number of people who are opposing the proposal.
They are mindful that if you take the supermarket out
of the main street it may impact on some of the other
businesses in the small and historic township of
Maldon.
Mr Lau has already spent some $15 000 putting up
proposals, going through the necessary planning
options and employing consultants to make sure that
the new proposal meets all of the guidelines. Some
1200 people live in Maldon. When the panel held its
hearing some 460 signatures were presented. In the
other place today another 330 signatures will be
presented, and I have a further 530 signatures on a
document that is not properly worded, but all these
people are supporting Mr Lau in his endeavours to
build a new supermarket in Maldon. Later this week
some three or four people from that delegation will
come to Parliament to meet with the minister’s staff in
relation to this proposal.
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On behalf of the people of Maldon we need to be
supporting Mr Lau in his endeavours to build a
supermarket in Maldon.
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stick across the top of the bucket, which is the
Victorian–South Australian border, and you put a hole
in one side of the bucket, the whole bucket will empty,
so each sector must be considered.

Federal government: smartcard
Mr VINEY (Chelsea) — I want to make a comment
today on the extraordinary Orwellian doublespeak of
the Howard government in relation to the new
smartcard. The doublespeak that I alert the house to is
the suggestion that the card will not be compulsory.
The government has said that it will not be compulsory,
but of course if you want to claim any government
benefit, any welfare benefit or any Medicare benefit,
then you will need to have it.
What this doublespeak means is that it will not be
compulsory for the rich but will be compulsory for
every ordinary person in Australia. This goes to the
heart of the deep philosophical problem of the Howard
government: it does not represent ordinary people. We
see it time and again with things like the smartcard and
the industrial relations reform. There is now the
extraordinary situation where under the industrial
relations reforms workers will not be able to get the
occupational health and safety and other training they
need to conduct their work practices correctly.
Here we have this further example of the Howard
government doublespeak. Time and again we have it
from Mr Howard. He uses weasel words to say, ‘Of
course it will not be compulsory to have this
smartcard’. But if you want to get any sort of
government benefit, which most ordinary Australians
will claim, you will have to have it.

Water: Murrayville restrictions
Hon. B. W. BISHOP (North Western) —
Constituents in the Mallee town of Murrayville have
raised with me the outrageous situation forced on them
by this city-centric government in relation to water
restrictions. In a one-size-fits-all exercise where the
logic seems to stop at the end of the tram tracks, the
government has decreed water restrictions for residents
in Murrayville.
Murrayville has no water from the Murray River and no
water from a dam; it draws its water from a huge
aquifer that stretches across the Victorian–South
Australian border. We debated the management of the
aquifer last year when The Nationals moved an
amendment saying that rather than regulate a
20-kilometre strip each side of the border we should
manage the aquifer globally. I will use an example to
support this view: if you have a bucket of water and a

These rules are ridiculous. Murrayville should be
recognised as being different from the rest of the state
with our residents treated in a practical way with the
cooperation of the irrigators and with due regard to the
South Australian situation. I call on the Minister for
Water to step in and treat the residents of Murrayville in
a sensible way rather than imposing inappropriate water
restrictions which simply do not fit the area.

Eight-Hour Day: 150th anniversary
Mr SCHEFFER (Monash) — I draw the attention
of the house to the 150th anniversary of the
introduction to the building trades in Melbourne of the
8-hour working day on 21 April 1856. At the time
employer resistance to employees working an 8-hour
day precipitated a protest march of stonemasons that
started at the University of Melbourne and ended on the
steps of Parliament House.
Winning the 8-hour working day for some men, but not
yet for women and children, was a great achievement
for the working people of Victoria and the world,
because it became a benchmark that led the way for
workers everywhere.
The 8-hour working day and the industrial campaign
that achieved it became a symbol that stood for more
than simply the number of hours worked in any day. It
came to represent the recognition that workers are
human beings who have the right to a full social and
cultural life outside their paid employment. Today,
when many workers are working longer and harder and
others are underemployed and when working
conditions are under attack from the Howard
government, the call for balance needs answering as
much as it did 150 years ago.
On Friday, 21 April, I was proud to join the Victorian
Minister for Industrial Relations in another place, Rob
Hulls, the secretary of the Victorian Trades Hall
Council, Brian Boyd, the secretary of the Australian
Council of Trade Unions, Greg Combet, other members
of this house and representatives of unions and
community organisations as well as many citizens on
the steps of the Parliament to commemorate this
important anniversary.

Member for Koonung Province: comment
Mr SOMYUREK (Eumemmerring) — I call on the
Leader of the Opposition, Mr Robert Doyle, to sack his
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spokesman for consumer affairs, Mr Bruce Atkinson,
for the disparaging and crude comments he directed
against the people of Dandenong during question time
yesterday.
I also call on Mr Atkinson to apologise to the
Dandenong community for his churlish comments. As
the Minister for Major Projects, Mr Lenders, was in the
process of delineating details of the government’s
$197 million announcement last week for the
revitalisation of Dandenong, Mr Atkinson interjected
and made a highly offensive comment which implied
that the people of Dandenong were associated with the
wearing of ugh boots — for that read ‘uncultured and
uncivilised’. The implication was that the people of
Dandenong are not worthy of the large amounts of
money the government is investing in the suburb.
Dandenong is now — —
Hon. Andrea Coote — On a point of order,
President, I have to say that I was in the chamber at the
time. I sit two seats away from Mr Atkinson, and I
heard Mr Atkinson say that he wore ugh boots.
Mr Smith — What is the point of order?
Hon. Andrea Coote — The point of order is that
Mr Somyurek is turning this right around and is
absolutely out of line.
Hon. B. N. Atkinson — Further on the point of
order, what has been indicated by the Deputy Leader of
the Opposition is absolutely correct. The situation is
that yesterday the minister actually took me out of
context, and I moved to make sure that he corrected that
record. Then he refused to do so. I actually gave a note
to Hansard to indicate the correct context of that
remark. I do not know whether it has appeared in
Hansard this morning or not, but the fact is that what
Mr Somyurek is saying now is outrageous in the sense
that it is a total misrepresentation of my position and
what I said yesterday. I am offended by what he is
saying, and I ask that it be withdrawn.
The PRESIDENT — Order! Yesterday during the
course of question time when the comment was
made — I think it was on ugh boots — I heard the
Honourable Bruce Atkinson refer to the fact that he
wore the ugh boots — and I recall seeing a photograph
of him on the front page of the Herald Sun wearing his
ugh boots a number of years ago. The comment made
today by Mr Somyurek implying that Mr Atkinson had
made a remark about the people of Dandenong when he
was in fact referring to himself was inappropriate.
Mr Atkinson finds the comment offensive. Therefore I
ask Mr Somyurek to withdraw.
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Mr SOMYUREK — On the point of order — —
The PRESIDENT — Order! No. Sit down! I have
asked Mr Somyurek to withdraw. He does not have an
opportunity to raise a point of order. Mr Somyurek will
withdraw.
Mr SOMYUREK — Reluctantly — —
The PRESIDENT — Order! I am directing
Mr Somyurek to withdraw without qualification.
Mr SOMYUREK — I withdraw.
The PRESIDENT — Order! Mr Somyurek will
now continue with his contribution or I will call the
next speaker.
Mr SOMYUREK — Dandenong is coming alive.
There is an atmosphere of hope and expectation around
the place. It will not be long before Dandenong returns
to its halcyon days. Consequently the hardworking and
proud people of Dandenong are sick and tired of the
constant derogatory comments made against their
suburb by other people. This follows comments made
by the shadow Attorney-General in Parliament last
month about Moe standing for ‘moccasins on
everyone’. It seems the Liberals have developed this
unhealthy and inexplicable fetish about regional and
outer suburban areas and footwear — —
Hon. Andrea Coote — President — —
The PRESIDENT — Order! It is all right, there is
not a point of order. That was a general comment.
Mr Somyurek interjected.
The PRESIDENT — Order! I am making the
rulings here, not Mr Somyurek. If he wants to stay in
the chamber I suggest he be quiet. Before people start
to jump in, I was listening carefully and there were
general comments about another incident that happened
in another place. There have not been any specific
comments made about a member of this chamber.
Before anyone jumps in to raise a point of order or
starts taking offence, I make it clear to the house that
that was not offensive.
With 3 seconds to go, has Mr Somyurek concluded?
Mr SOMYUREK — I will stop there.

Princes Hill Secondary College: science
facilities
Ms ROMANES (Melbourne) — I recently attended
a very uplifting and inspirational event at Princes Hill
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Secondary College. It was the opening ceremony of the
refurbished science facilities at Princes Hill. The
building project was made possible through the
Leading Schools funding from the Department of
Education and Training, and grants from Sustainability
Victoria have enabled the incorporation of the
innovative and environmentally sustainable design
features.
It was inspirational because of the outcomes
demonstrated in terms of the excellent facilities which
showcase how science laboratories can be more
sustainable in their operation, and also because of the
process: the involvement of staff, students and parents
in the design of the newly refurbished facilities. This
collaboration extended to the development of new
curricula with a focus on sustainability. Furthermore it
was impressive to see the role of Friends of Science at
Princes Hill. This is a group of parents, many of whom
are leading Victorian scientists in medical and other
fields, who want to promote love of science amongst
their students.
Furthermore the students at Princes Hill Secondary
College are sharing what they are learning about
sustainability. They are leading a cluster of local
schools with an interest in sustainability issues and
promoting those ideas locally.

Dromana: Hickinbotham family fun day
Hon. J. G. HILTON (Western Port) — On Easter
Sunday I was a guest of Terryn and Andrew
Hickinbotham at their winery in Dromana. The
occasion was the Hickinbotham Easter family fun day,
the proceeds of which go towards a local community
group — in this case it was Mornington Peninsula
Youth Enterprises, which provides training for young
people who have difficulties. Specifically the proceeds
this year will be used to build a training kitchen.
There was entertainment on the day, including an
Easter egg hunt and a grape crush challenge — seeing
local councillors crushing grapes with their bare feet is
always entertaining!
It takes months of organisation to put on such an event,
and I am sure Terryn and Andrew could devote that
time to the development of their business. It is to their
great credit and a testimony to their terrific community
spirit that for the last eight years they have made such a
fantastic contribution to the local Mornington Peninsula
community. I would like to thank Terryn and Andrew. I
certainly had a terrific time, as I am sure did everyone
else who attended.
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Mining: Beaconsfield accident
Mr SMITH (Chelsea) — I rise to pay tribute to the
deceased miner who lost his life last week in the
Beaconsfield goldmine in Tasmania. To his family I
send my sincere condolences. I also wish to salute the
great Aussie spirit on display at the mine. The two
miners still trapped are fantastic examples of that
Aussie spirit. That it still survives today is something
we should all be grateful for. I read in today’s Age how
one of the trapped miners demanded a copy of
Saturday’s paper from the manager because he wanted
to look for a new job! That spirit is something to
behold.
I also want to commend the Australian Workers Union
officials and the union members, who have been
fantastic in their support of the members and their
families. To the federal Leader of the Opposition, Kim
Beazley, I say this: you are absolutely right, although
your timing could have been better. Kim Beazley does
however remind us of the importance of workplace
safety and having properly trained workers. No-one
should downplay the importance of trade union training
and the role it plays in working people’s lives. I await
with great interest the outcome of the inevitable inquiry.
I am sure we will learn from that that the role of the
union training those members received should not be
downplayed.

BUILDERS WARRANTY INSURANCE:
DATA
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
I move:
That this house, in the interests of transparency and a fully
informed builders warranty insurance market, calls on the
Minister for Finance to —
(1) mandate the collection on an annual basis from all
insurance underwriters providing builders warranty
insurance under Victoria’s mandatory scheme details of:
(a) the number of policies written and total premiums
collected;
(b) the value of building works insured under those
policies;
(c) the number and value of claims made against those
policies; and
(d) the number and value of claims paid against those
policies in respect of the builders warranty
insurance that they provide; and
(2) publish the collected data in an aggregated, de-identified
manner.
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The motion before the house this morning is
straightforward. It is designed to improve the operation
of the mandatory builders warranty insurance market in
Victoria, and it picks up one of the claims of the
government — that it is an open and transparent
government. In that sense it is a motion that the Liberal
Party would seek government support for. The motion
will not impose onerous conditions upon builders
warranty insurance. It will not impose onerous
conditions on the government. The implementation of
the motion would greatly benefit the participants in the
builders warranty insurance market — both builders
and consumers, as well as insurers in defending their
position — and it would come at little cost to either the
insurers or the government. I look forward to the
government supporting this motion later this morning.
Before going into details of the motion it is worth
reflecting on the background of the builders warranty
insurance market in Victoria and how it has evolved
over the last 30 or so years. Builders warranty insurance
was first introduced in the mid-1970s under the
auspices of the Hamer government. By the mid-1980s
the scheme had been mandated through the Housing
Guarantee Fund Ltd. This was basically a
government-operated builders warranty scheme
whereby builders were required to make a contribution
to the Housing Guarantee Fund. That fund was then
available to pay out claims that arose from building
activity, whether that was defective building, failure to
complete contracts or the more familiar disappearance,
death or insolvency of the builder, which are matters
now covered by builders warranty insurance.
In the mid-1990s we saw a shift from the
government-operated Housing Guarantee Fund to a
market-based system. There were a number of reasons
for that being done. I place on record at this point that
the shift to a market-based system preserved the
first-resort nature of builders warranty insurance. At the
time the change was made the then Minister for
Housing, the Honourable Rob Knowles, in introducing
the Domestic Building Contracts and Tribunals Bill
into the Council on 15 November 1995 noted that the
proposal that came forward in 1995 was:
… the result of extensive industry and community
consultation, and a detailed consideration of interstate
domestic building systems, as well as reports by the Trade
Practices Commission (Home Building Consumer Problems
and Solutions, November 1993) and the Public Accounts and
Estimates Committee of this Parliament (eighth report to
Parliament ‘Housing Guarantee Fund Ltd’, September 1994).

Minister Knowles in introducing the legislation
outlined some of the problems that existed or were
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perceived to exist with the Housing Guarantee Fund
(HGF), noting that:
Many consumers have complained that HGF is bureaucratic
and too slow to make decisions, that it is pro-builder and, on a
more philosophical level, that there is an inherent conflict of
interest in its multiple roles. At the same time some builders
have also found HGF to be slow in its decision-making
processes and have expressed concerns as to the qualifications
of HGF inspectors and their ability to assess damages and
facilitate dispute resolution.

In introducing the changes from a government-based
system, the Housing Guarantee Fund, to a market-based
system the minister noted that the government at that
time had undertaken extensive consultation and had
identified sound reasons for a shift from a
government-based fund to a market-based system. I
note also at the time of the shift in 1995 that the then
Labor opposition supported that change; the member
for Footscray in the other place as the then opposition
spokesman on the matter supported the government’s
legislative change of 1995. I place that on record
merely to record where the Labor Party was in 1995 on
this issue because the Minister for Finance in this place
has from time to time in his various contributions to
debates equivocated as to whether the shift to a
market-based system was a good one or not. It is
certainly a matter of record that in 1995 the Labor Party
supported the shift to a market-based system.
I also note on the question of whether we should retain
a market-based system or go back to a guarantee fund
as existed prior to 1995, that the report of the Victorian
Competition and Efficiency Commission (VCEC) of
October 2005 entitled Housing Regulation in
Victoria — Building Better Outcomes, the final report,
says at page 227, finding 7.5:
The Victorian Competition and Efficiency Commission is not
convinced that a shift from the private competitive provision
of insurance to a Queensland-type government monopoly
provider would deliver, in aggregate, superior outcomes for
Victoria’s housing construction industry and consumers.

I think it is worth placing on the record that 10 years
after the change to a market-based system was
introduced, the VCEC report, which considered
builders warranty insurance in addition to a number of
other substantial issues in the building industry,
endorsed the change to a market scheme.
Given that we do from time to time have a debate with
respect to builders warranty insurance as to whether
there should be a return to a guarantee fund, I would
also like to reflect upon the report entitled National
Review of Home Builders Warranty Insurance and
Consumer Protection, which was commissioned in
2002 by the Ministerial Council on Consumer Affairs
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to look at the issue of builders warranty insurance. This
was brought about by the severe developments that
took place in builders warranty insurance in 2002,
which I will come to later.
This report was undertaken by Percy Allan, and I will
refer to it as the Allan report. It made a number of
findings with respect to the advantages of a competitive
market-based system relative to the previous guarantee
fund. The key advantages of a market-based system
that were identified in the Allan report included that it
would: lower policy premiums due to competition;
result in better services and more innovative policies
due to competition; reward low-risk builders with price
discounts; weed out high-risk builders who generate the
most claims; and employ top insurance professionals
with actuarial and other skills. Many of these were the
reasons for the shift from a guarantee fund to a
market-based system. I note that with the exception of
Queensland all states and territories in Australia now
have market-based builders warranty systems. Clearly
with an efficient and competitive market those benefits
that the Allan report outlined should have been realised
by builders and therefore by consumers here in
Victoria.
But a number of disadvantages of a market-based
system were also identified in the Allan report, and I
will comment on them. The first one was the prospect
that insurers may fail. This report was written following
the collapse of HIH, and it noted that HIH was one of
the insurers that failed or needed support from
government and commented on the situation with
Dexta. It also noted as a disadvantage the emphasis on
financial and not technical insurance criteria, which
favours large builders. This issue has been raised
repeatedly with me by operators in the building
industry.
A key criterion by which insurance companies decide
whether they will offer a policy or not is the financial
viability of building companies rather than their actual
track record in a technical sense in building and
completing building projects. The risk assessment that
takes place by the insurance companies is a very
narrowly set one of looking at the evidence from
builders purely as a financial matter and not the
capability of builders to competently complete the
projects for which they are seeking insurance cover.
Another disadvantage the Allan report identified was
that it would be harder to obtain and analyse industry
claims data. In essence, that is the basis of this motion.
Because we have moved to a market-based system,
with a number of private insurers providing insurance
cover to the building industry, we do not have a
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mechanism by which industry insurance data is
collected. I will expand on this later. This is a problem
because the customers of building warranty insurers
effectively operate in a vacuum when it comes to
seeking policies. They do not know the aggregate level
of premiums collected versus the value of work insured.
They do not have any data on claims lodged and claims
paid. While you would expect the insurance companies
to make certain statements as to their claims history and
profitability, the builders who are required to buy
builders warranty insurance under the regime in
Victoria are effectively operating in an information
vacuum when it comes to making decisions, and the
purpose of this motion is to address that concern.
One of the other disadvantages identified in the Allan
report was higher operating costs arising from a
fragmented market due to a lack of economies of scale
in having multiple insurers. Again, because we do not
have any detailed data on the builders warranty
insurance market in Victoria, we cannot comment on
whether the Allan report has been proved correct. I
suspect anecdotally it would be correct, but in the
absence of data it is impossible to say whether that has
occurred. That is again a reason for the collection and
publication of the type of data that this motion seeks to
make available.
From 1995 to 2002 the market-based builders warranty
system in Victoria worked very effectively, but in the
early 2000s a number of events dramatically
destabilised the insurance market in Australia. The first
and most significant one that is thrown up is the
terrorist attacks that took place in the United States of
America in 2001. It is interesting to note when you talk
to insurers or read the annual reports of insurance
companies that the events of September 2001 are often
cited as a reason for insurance markets being
destabilised and insurance premiums rising. Five years
on from the event it is worth reflecting back on the
actual levels of exposure and claims that occurred in
global insurance markets surrounding those events and
putting them in perspective given aggregate claims to
insurers for other events that take place on an annual
basis.
I often think about the events of September 2001. In
many respects we had an irrational response to what
took place. I can certainly make that suggestion with
respect to insurance. We saw how those events
impacted not only on builders warranty insurance in
Australia but also on public liability indemnity
insurance. Basically all ranges of general insurance
were apparently affected by the events of September
2001. From time to time I am given cause to think that
was a largely irrational response from the insurance
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industry, but then from time to time I am also given
cause to think that the response of most governments to
the events of September 2001 were also, when put in
context, largely irrational. Nonetheless, those events of
September 2001 were advanced by the insurance
industry as one of the key reasons that that industry was
destabilised, and builders warranty insurance was not
exempt from that.
Compounding those issues in 2001 we had the collapse
of HIH Insurance, which at that time had been the
major underwriter of builders warranty insurance in
Australia. That had an effect in all jurisdictions right
around Australia on the builders warranty insurance
market. Facing a situation of market failure with those
two events occurring within months of each other, it
was necessary for governments to intervene. The initial
response of the Ministerial Council on Consumer
Affairs was to commission the report by Percy Allan
entitled National Review of Home Builders Warranty
Insurance and Consumer Protection which I referred to
earlier. That was followed by the introduction of the
10-point plan by New South Wales and Victoria.
The key aspect of the plan that was introduced in
Victoria was to shift from the existing market-based
system as a first-resort system to a market-based system
that was a last-resort system. That is the key change that
has taken place in the market over the last three years. I
have to say that I do not believe that change has been
particularly well understood at a consumer level. The
change has certainly been understood at the builder
level. Many of the builders who have come to me have
expressed great concern at the impact that that change
has had.
In essence the nature of the change is that we have gone
from a system whereby a claim could be made on
builders warranty insurance in the same way as you
would make a claim if you had a car accident. If you
have a car accident and you have a comprehensive
motor vehicle insurance policy, you do not sue the
other driver or the other driver’s insurance company,
you make a claim against your own insurance. That
type of insurance where your first resort is to contact
your own insurer and make a claim against your own
insurer is a policy of first resort.
Now what we have in the builders warranty market is a
policy of last resort — only if you have exhausted other
options are you able to make a claim on builders
warranty insurance. Under the regime introduced in
Victoria that is only in the case of the death,
disappearance or insolvency of the builder. What we
had with those changes in 2002 was a dramatic shift in
the nature and scope of builders warranty insurance. It
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is a shift that to this day is not well understood by
consumers. The Victorian Competition and Efficiency
Commission report, which was released by the
Treasurer last month, reflects that it was not widely
understood in some respects by consumers in Victoria.
I would like to spend a moment talking about the
legislative basis of the scheme in Victoria. The
mandatory builders warranty system in Victoria is
established under the Building Act 1993, which is
administered by the Minister for Planning. Section 135,
under division 3 — insurance, is headed ‘Order
requiring insurance’ and states in subsection (1):
The Minister may, by order published in the Government
Gazette —
(a) require building practitioners in specified categories or
classes of building practitioners or any part of a class or
category of building practitioners to be covered by
insurance; and
(b) require specified classes of persons to whom
section 137B or 137D applies to be covered by
insurance for the purposes of that section; and
(c) specify the kinds and amount of insurance by which
building practitioners and persons in each specified
category or class or part of a category or class are
required to be covered.

Section 137A imposes specific requirements for
insurance for domestic building work and section 137D
empowers the Minister for Planning to make orders
with respect to homes constructed on an owner-builder
basis. So the legislative basis for the warranty insurance
regime we have in Victoria is sections 135 and 137 of
the Building Act 1993. That empowers the Minister for
Planning to issue a ministerial order, published in the
Government Gazette, and put in place a regime for
builders warranty insurance.
I refer to the most recent iteration of the ministerial
order, issued by the Honourable Mary Delahunty in her
capacity as the then Minister for Planning and
published in the Government Gazette on 23 May 2003.
While it is not the ministerial order that introduced the
change to the builders warranty insurance market, it
reflects the changes put in place in 2002 and is the
current requirement.
The relevant clauses of the ministerial order are 6, 7 and
8. Clause 6 outlines the basis on which builders
warranty insurance for domestic building contracts is
required and states:
This part applies to a domestic building contract in which the
contract price for the carrying out of domestic building work
is more than $12 000 …
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That is defined as an insurable domestic building
contract.
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builder that contravenes trade practices requirements. It
provides a very broad framework for builders warranty
insurance.

Clause 7 goes to the required insurance and states:
(1) Before entering into an insurable domestic building
contract, a builder must ensure that —
(a) a policy is issued that complies with this order
(except part 3); and
(b) the policy covers the building work to be carried
out under the contract.
(2) A builder may enter into an insurable domestic building
contract without complying with subclause (1) if the
contract contains a written condition that —
(a) requires a policy that complies with this order
(except part 3) and covers the building work
carried out under the contract to be issued before
the builder may enforce the provisions of the
contract; and
(b) requires a policy to be issued before any domestic
work is carried out under the contract; and
(c) states that no money (including deposit money) is
payable under the contract before that policy is
issued; and
(d) requires the builder to ensure that a copy of the
policy is provided to the building owner within
seven days after it is issued.

Clause 8 goes to the nature of the type of warranty
insurance that is to be held for a domestic building
contract. It is headed ‘Indemnity for loss’ and states:
(1) The policy must indemnify the building owner in respect
of loss or damage resulting from non-completion of the
domestic building work.
(2) The policy must also indemnify the building owner in
respect of loss or damage resulting from all or any of the
following events —
(a) domestic building work that is defective;
(b) a breach of any warranty implied into the domestic
building contract by section 8 of the Domestic
Building Contracts Act 1995;
(c) a failure to maintain a standard or quality of work
specified in the domestic building contract;
(d) conduct by the builder in connection with the
domestic building contract that contravenes a trade
practice provision.

So in clause 8(2) we have a broad requirement for
builders warranty insurance that on the face of it covers
many of the things that consumers would expect:
defective building work, a failure to maintain a standard
of build quality during construction and conduct by a

However, clause 8(3) then greatly narrows the
entitlement for a consumer to claim on their builders
warranty insurance, as it states:
The policy may provide that the indemnity referred to in
subclause (1) or (2) only applies if the builder dies, becomes
insolvent or disappears.

That substantive change made in 2002 greatly narrowed
the scope of builders warranty insurance. While there is
recourse to all the provisions in subclause (2), the
insertion of subclause (3) means that they apply only if
the builder dies, disappears or becomes insolvent. If any
of those three things does not happen, you have
common law and administrative recourse only and no
action can be taken against a builders warranty
insurance policy. That is one of the key concerns that
has been raised by the building industry. In the four
months since I took on the role of shadow Minister for
Finance I have had more representations on this issue
than on any other single issue in any of the portfolio
areas for which I have had responsibility. There is huge
concern among people in the building industry about
the nature of builders warranty insurance and the fact
that many consumers are simply not aware of how
restricted their policies are.
The other issue raised quite legitimately by the builders
is that under the ministerial order they are required to
take out the policies at considerable expense and yet the
scope of coverage they are purchasing is very limited.
The builders claim and the insurers counterclaim. The
builders claim is that they are paying excessive
premiums for insurance that provides limited cover and
therefore limited exposure to the insurers. Because
under the ministerial order they are mandated to have
builders warranty insurance, they are of course forced
to accept the terms imposed by the small number of
insurers operating in the builders warranty insurance
market in Victoria.
The builders claim that they are forced to accept high
premiums for the insurance companies accepting very
little risk and the insurance companies counter is that
that is simply not the case. It is impossible for this
Parliament, builders, insurers, consumers or the general
public to identify which of those claims more
accurately reflects the true situation because we are
operating in an information vacuum when it comes to
knowing exactly what is happening in the builders
warranty insurance market in terms of level of coverage
provided, number of claims and value of claims paid.
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Again, that is the basis of this motion this morning —
to get that information in a de-identified manner into
the public domain so that a proper and informed debate
can be had and builders and consumers can make
proper and informed decisions about the type of
insurance they take on.
With the shift in 2002 to the last-resort system as part of
the builders warranty insurance market, two key
deficiencies arose. The first is the lack of choice and
competition in the builders warranty insurance market.
In the Allan report of 2002 a comment was made about
the option of a free market model. A free market model
is one where builders and consumers are free to choose,
obviously, between insurance companies, but are also
free to choose the no-insurance option, which is a very
strong, competitive pressure against insurance
companies that the builders believe are charging
excessive premiums.
In considering the free market model, the Allan report
identified four key advantages. The first was that
without regulation insurers would offer cheaper and
more customised solutions — that is, that they would
not be bound by the requirements of the ministerial
order to provide insurance that fitted the clause 8(2)
criteria and the clause 8(3) restrictions of the death,
disappearance and insolvency of a builder.
The second advantage it identified was that builders
insurance ratings would replace registration as a home
buyer’s best safeguard — that is, insurance companies
would rate building companies by virtue of their
premium and also by virtue of a published rating.
Whereas you could argue that in the current situation
someone chooses a builder on the basis that they are a
registered builder, under a free market system they
would choose a builder based on their assessment by an
insurance company. I hasten to add, though, that one of
the concerns with the existing system is that insurance
companies rate, assess and issue policies to builders
based purely on their financial performance and not on
their performance and competency as builders. I
suspect that even in a free market system the situation
would be the same.
The third claimed advantage — and this is very
important, particularly given the current market
arrangement — was that home buyers in a free market
system do not develop false safety net expectations.
That is a real concern we have with the current system.
Consumers — home buyers and home builders —
believe they have full coverage for builders warranty
insurance, not realising that by virtue of the ministerial
order they are covered only in the event of the death,
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disappearance or insolvency of their builder. If we had
a free market system, whereby the only insurance a
consumer had was the insurance they chose to purchase
rather than that forced upon them by virtue of the
ministerial order, they would know the nature and
scope of the insurance coverage they had and would not
have false expectations of being fully covered in the
event of defective workmanship or any other matters
that are covered in clause 8(2) of the ministerial order.
The other advantage identified in the Allan report was
that consumers would take greater care in choosing a
builder and buying a home. You could argue whether
the option of not having insurance would cause home
builders to make a better choice of a builder. I suspect
the fact that mandatory insurance is in place at the
moment would not diminish the care that home buyers
currently take in the selection of their builders and
choice of their homes. That might be a long bow to
draw; nonetheless, it was identified as an advantage in
the Allan report.
The Allan report also identified disadvantages, and it is
worth placing those on the record as well. The first is
that naive home buyers who were not insured may
suffer massive losses. This issue was also raised in the
Victorian Competition and Efficiency Commission
report in relation to the current regime. VCEC has
made recommendations, which I will come to later, that
the government and consumer affairs need to do more
to ensure that consumers of home building services are
better informed about exactly what their insurance
coverage is and exactly how the home builder market
works. I do not think that particular disadvantage is
limited to a free market model; I think it is a function of
the existing model as well, and the fact that VCEC has
recommended additional consumer information reflects
that.
Another disadvantage identified by Allan was that
without mandated insurance the premium pool may be
too small to attract insurers. That is probably a valid
concern. But I suspect that in time, with a full flushing
out of the market, we would see insurers return to the
market, just as we have seen from the market failure of
2002, where only one or two insurers were in place. We
have since seen a number of insurers return, and I think
it would be the same in that scenario.
The next disadvantage the report identified was that
consumers might sue government for negligent
building practices, and it cited as an example something
that took place in British Columbia in Canada. In my
view that is a legislative failure more than anything
else. If governments in Australia were to shift to a free
market model, it would be inconceivable that they
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would allow a situation to develop where taxpayers
were liable for the failure of consumers to have
adequate building insurance. I do not think for a minute
that such a scenario would be allowed to unfold here in
Victoria.

tested in the absence of the market information that the
motion before the house seeks to gain. Again, that is
one reason why it is important that we have the type of
market disclosure that the Liberal Party is seeking to
achieve through this motion.

The final disadvantage identified in the report was that
unregulated private insurers may go bankrupt, leaving
the state to pick up their liabilities. While it is not clear
what Allan meant by unregulated insurers, it is a matter
of public record that even with the existing mandated
system we had the HIH collapse, which required
intervention by the state, as well as the situation that
arose subsequently with Dexter. From that point of
view that disadvantage, although cited for a free market
model, is no different to that which applies to the
current mandated model.

Earlier this morning I outlined some of the benefits of a
fully informed market, and there is no doubt that there
is a lack of information among the insurers, the
government, the builders and consumers. It is
interesting to go through the insurance company
submissions to the Victorian Competition and
Efficiency Commission last year. Many do not contain
any market information or market information was
submitted but some was withheld as being commercial
in confidence and does not appear in any of the
published submissions on the VCEC web site. I would
have concerns if the commission based its decisions,
findings and recommendations on information that was
effectively provided by insurance companies in
confidence and therefore not able to be tested by other
witnesses, hearings or other entities that made
submissions to the inquiry.

However, although Allan considered the issue of a free
market model, the Ministerial Council on Consumer
Affairs in 2002 chose not to implement a free market
model. As a consequence we ended up with the greatly
diminished mandated model that we currently have
here in Victoria and in other jurisdictions around
Australia. At the time that was forced by the
withdrawal of a number of companies from the
insurance market. However, since then we have seen a
number return to the builders warranty market. I cite
examples from the Vero Insurance submission to the
VCEC inquiry.
At page 18 are listed the insurers who are now
operating in the market here in Victoria, including Vero
itself. Its previous name was Royal and Sun Alliance. It
has been a participant in the market from the time of the
market failure. Also listed are AIIL, which was Reward
Insurance and which has also been one of the players in
the market from the time of market failure; CGU;
Lumley; Exporters Insurance; Builders Ethics, which,
according to the Vero report is supported by Munich
Reinsurance; AXA; QBE and Australian Unity.
Since the introduction of the diminished mandatory
scheme a number of companies have entered the
builders warranty market here in Victoria. The
government and the minister may argue that that
reflects the success of their changes to the builders
warranty regime. Equally builders would argue that it
reflects a failure of the system and that the arrival now
of nine insurers in the market reflects the fact that
selling builders warranty insurance is like shooting fish
in a barrel. Builders are mandated to have it, and it is so
narrowly focused that it exposes the insurance
companies to limited risk, so we have many players
entering the market because they see themselves as
being on a good wicket. Of course this claim cannot be

I can appreciate why individual insurance companies
sought to keep that information confidential, but it does
not help ensure there is a fully informed debate around
the builders warranty insurance industry. It does not
help VCEC and other submitting parties to that inquiry.
Most importantly, it does not help consumers and
builders to arrive at insurance decisions.
Let us be clear; that is what this morning’s motion is
really about. It is about ensuring that builders and
consumers are in the best informed position to make
decisions in respect to builders warranty insurance. To
be quite frank, it also allows the insurance companies to
defend their positions. I will generalise and say it is a
consistent theme throughout the VCEC inquiry and the
submissions to it that the builders said in effect that the
insurance companies were gouging and the insurance
companies said in effect, ‘No, we are pricing our
products appropriately for the risk we are assuming’. In
the absence of any market information, it is impossible
to test either of those positions.
In that sense I was disappointed with the final VCEC
report released last month by the Treasurer. The
commission is under the direction of the Treasurer who
gave it the terms of reference in 2004 for the inquiry
into housing regulation in Victoria. Chapter 7 of the
final report deals with the issue of insurance, not just
builders warranty insurance but also plumbing
insurance and other insurance matters surrounding
housing. The Treasurer released both the final report
and the government’s response to the VCEC
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recommendations. I was disappointed to note that while
the government has supported, or supported in
principle, all of the recommendations made by VCEC,
the nature of those recommendations is very limited in
scope in terms of making changes to the builders
warranty insurance market. Most of them relate to
providing additional consumer information, and while
that is something that I believe needs to be done,
particularly in the absence of informed consumer
knowledge about exactly what they are covered for
under builders warranty insurance now, I am
disappointed that VCEC did not go further in
recommending a more transparent and informed
insurance market, which it could have done.
Unfortunately its recommendations are quite limited in
terms of providing additional consumer information
rather than further tangible reform of the builders
warranty insurance market.
Before I proposed this motion I made a number of
direct representations to insurance companies. Early
last month I made contact with the Insurance Council of
Australia and the Australian Prudential Regulatory
Authority (APRA) as well as with most of the
insurance companies providing builders warranty
insurance here in Victoria. The nature of my contact
was to ask whether they would provide me with their
basic market information including the number of
policies they write, the value of the policies, the value
of the work they cover and some information about
their claims history — how many claims they have had
and what those claims have been paid out at. I wanted
basic information to get an understanding of how the
Victorian builders warranty insurance market is
operating.
In one sense I was not surprised by the response I
received from the insurance companies. The Insurance
Council of Australia indicated that the information I
sought was ‘not publicly available at present in
Victoria’. I received some direct responses from
insurance companies. One was addressed ‘private and
confidential’ so I will not identify which company it
was, but it stated that ‘the information requested is not
made publicly available by any insurer in relation to the
Victorian market’. A further insurance company
offered an off-the-record private briefing, which I have
arranged to take up, but it indicated that no formal
response would be made other than that which was
already on the public record.
To date I have not received a response from APRA, the
commonwealth regulator, and given how important this
issue is to builders and consumers in Victoria I am
disappointed that it is yet to respond when the
Insurance Council of Australia and most insurance
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companies have already done so. I do not believe that
the responses from the insurance companies are
unreasonable in the sense of them not wanting to
publicly disclose their individual market information,
and that is why the motion before the house this
morning is important. It allows for the collection and
publication of aggregate information on this market and
avoids the situation of individual insurance companies
needing to disclose their individual market positions,
including market share, et cetera. It will have the
benefit of providing insurers, consumers and builders as
well as the government with far better information than
is currently available on which to make decisions with
respect to builders warranty insurance.
I turn to the specific elements of the motion before the
house this morning. It is addressed to the Minister for
Finance, and the reason I have identified the Minister
for Finance as the appropriate person is that although
the Building Act under which warranty insurance is
imposed is a matter for the Minister for Planning, the
Minister for Finance has had carriage of the reforms of
the builders warranty insurance market and indeed all
the reforms in insurance markets that have taken place
since 2001. I therefore felt it appropriate that the
Minister for Finance deal with this matter.
The motion calls on the minister to mandate the
collection of basic and specific market information. The
first piece of information is the number of policies
written and total premiums collected. This is to give an
indication of the size and scope of the builders warranty
insurance market. We know that roughly
80 000 building permits are issued each year in
Victoria. An indication of the total premiums collected
would go a great deal of the way to our knowing how
much consumers are paying for their insurance cover.
The next piece of information is the value of building
works insured under those policies. Obviously the risk
exposure for insurance companies relates to the value
of the work they are covering, and the ability to express
premiums as a percentage of works undertaken would
give some indication not only of the potential
profitability but also the risk assessments that have been
made by insurance companies as to the respective risk
exposure to building works in Victoria. The number
and value of claims lodged against those policies is
important to know to determine how much insurance
companies are able to retain as profits versus payouts
on claims. It is also important to know the actual value
and number of claims paid, because obviously not
every claim lodged will be paid or paid in full.
The provision of that information to the Department of
Treasury and Finance and the publication by the
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department of the collected data in an aggregated and
de-identified form would go a long way to providing
Victorian consumers, builders and the insurance market
with the information they require for them to have a
fully informed debate and to make commercial
decisions about the building warranty insurance market.
It would have the advantage that no commercially
sensitive information would be revealed publicly and
therefore no individual insurer should have concern
about releasing this information to the government. It
would address the key tenet of this motion, which is
transparency in the builders warranty insurance market.
If passed, this motion would impose little or no cost on
insurers or the government and would provide
much-needed market information for builders and
consumers. Additionally, publishing the data in a
de-identified aggregate form would allow insurers to
provide useful information to enhance the operation and
understanding of the builders warranty insurance
market without compromising their commercial
sensitivities. Importantly information would also be
provided to the Victorian public, which would allow for
clear debate and clear decision making on the builders
warranty insurance market. This is a straightforward
motion which, if passed, would go a long way to
addressing concerns of the builders and concerns
expressed by the insurance companies. I urge members
of the house to support the motion.
Mr PULLEN (Higinbotham) — The motion moved
by the Honourable Gordon Rich-Phillips deals with an
important issue, but I am surprised that he is the lead
speaker for the opposition. He has explained that away
by saying he is the spokesperson on finance, but he
should inform a couple of his other colleagues that he is
the spokesperson on finance because I asked a couple
of them yesterday what portfolios he had and they did
not know he had the finance portfolio. I know it has
gone across from Mr Strong, who has been deeply
involved in this issue.
I shall go through the motion. It is a sensible motion,
but it is important that we examine the facts before we
go down the path of deciding whether to support it. The
motion states:
That this house, in the interests of transparency and a fully
informed builders warranty insurance market, calls on the
Minister for Finance to —
(1) mandate the collection on an annual basis, from all
insures underwriters providing builders warranty
insurance under Victoria’s mandatory scheme, details
of;
(a) the number of policies written and total premiums
collected;
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(b) the value of building works insured under those
policies;
(c) the number and value of claims made against those
policies; and
(d) the number and value of claims paid against those
policies, in respect of the builders warranty
insurance that they provide; and
(2) publish the collected data in an aggregated, de-identified
manner.

I have had an interest in this issue for some time
because I have been contacted regularly on it by a
Mr Phil Dwyer of the Builders Collective of Australia,
as I know would most members of the house. It is also
interesting that lately we have been getting junk mail
from the Liberal Party, which I presume has gone to
most Labor-held electorates. A similar newsletter is
used everywhere, but I happened in my electorate to get
one from the Honourable Chris Strong. This particular
publication has a lovely photograph of part of the
Liberal team. I noticed that the one that went out in
Sandringham had a photo of the member for
Sandringham in the other place in it, but they flicked
him out of this one. I do not know why that happened
but I thought it was a little unfair.
This publication from Mr Strong states:
Concerned resident Stephen Hartney inspects the state of
Dingley Primary School with state Liberal leader Robert
Doyle.

Mr Hartney does not live anywhere near Dingley. In
fact he lives in Highett and is the Liberal Party
candidate for Mordialloc, so the publication contains
some misinformation. An article in the publication is
headed ‘Local concerns over police staffing plan’. That
has nothing to do with the government; it is what has
been put up by the police in the area. There is a picture
of what appears to be Mr Hartney walking around
somewhere and the caption under the photograph refers
to ‘law and order issues and police staffing at
Cheltenham’. I have a lot to do with the Cheltenham
police station because it is just around the corner from
my place. I know the police are very happy with the
level of police staffing at Cheltenham.
There is also a picture of the Leader of the Opposition
in the other place, Mr Doyle, with the Commonwealth
Games flag. I do not want to say too much about that,
but there has been criticism in this chamber of Labor
Party members and Commonwealth Games items.
On the back page we have the usual stuff that appears
on the mail that is being sent around the electorate at
the moment. It states that home detention for criminals
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will be abolished under the Liberals. I advise the house
that all is going well with that, and we have the
statistics to prove that. It says that in dealing with hoons
the Liberals will give police powers to move on
troublemakers. Police can do that anyway. It says that
for small business the Liberals will set up a new
independent body to cut red tape. I have never heard
such ridiculous stuff in all my life. Clearly we already
have a small business commissioner who is doing these
things. It says that the Liberal Party is going to set up
and aged care ombudsman and introduce half tolls for
cars and motorcycles until 2014. On local radio only
last week I asked the Deputy Leader of the Opposition,
‘What programs are you going to cut?’. There was
silence. It is good to see that The Nationals will not
support that silly policy, which will never be introduced
because clearly the Liberals will not be in government.
I am sorry Mr Strong is not in the chamber, but I know
he will be listening. Another Liberal Party publication
states:
After 14 years as the member for Higinbotham Province
representing the people of Mordialloc in the state upper
house, Chris will be leaving Parliament at the next election.

It then goes on to say:
It has been a privilege to represent the citizens of Bentleigh.

What is going on? Mr Strong has obviously not
checked out this publication. I want to know who paid
for this publication by the Liberal Party.
What is all this leading up to? It leads me to the front
page of this particular document. It happens to be
headed ‘New home owners are at risk: MP’. It goes on
to say:
Local builders and home buyers are at risk and without proper
consumer protection, says upper house MP Chris Strong.
Building or buying a new home? Then beware, says upper
house MP Chris Strong. Chris has been working closely with
local builder and Builders Collective of Australia national
president, Phil Dwyer, to expose the failures of the current
Bracks government system and to force through reforms.

Force through reforms? I do not know exactly what that
means. Certainly Mr Rich-Phillips in his contribution
did not cover forcing through any reforms. I would like
to know from the Liberal Party exactly what it is talking
about. I will leave a bit of the other gobbledegook out;
but it ends up by saying:
Chris Strong will continue to work to get a better deal for
builders —

I have no doubt he will because he has brought up this
issue in the chamber on many occasions, and hopefully
he will be able to contribute to the debate later on —
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and consumers by reforming the current failed system.

We have not heard one word from the Liberal
spokesman on finance today about reforming the
system. It could be like the usual stuff from the Liberal
Party — no policies at all! It is good see that Mr Strong
has just come back into the chamber. He might have
been out there fixing up the point I raised about
Mordialloc and Bentleigh. I realise it is a typographical
error.
I want to place on record my appreciation of
Mr Dwyer. He has constantly contacted me about this
issue. I have a big file on it, as no doubt other members
and certainly Mr Strong would have. I do not know
whether Mr Strong has looked at another email from
Mr Dwyer this morning pointing out some issues in
relation to the Queensland system. I will cover that
issue a little later in my address.
A number of my colleagues in the other place — the
member for Mitcham, Tony Robinson; the member for
Burwood, Bob Stensholt; and the member for
Mordialloc, Janice Munt — have taken great interest in
this issue. We have had many meetings with ministers,
the insurance industry and the insurance council. Two
particular people who have assisted me in trying to get
my head around the whole issue have been Paul
Jameson, the general manager, warranty division, of
Vero Insurance Ltd and Peter Jamvold of the Insurance
Council of Victoria. I have had discussions with them
about this issue.
I think it is important that we have a good look at what
builders warranty insurance will cover.
Mr Rich-Phillips did a pretty fair job on that, but I was
a little concerned when he quoted from a Consumer
Affairs Victoria fact sheet and said that consumers are
not being given enough information. Certainly we have
attempted to give plenty of information, but I will place
on record — and I do not think too many people make
Hansard their bedtime reading — what builders
warranty insurance is all about so that it can be picked
up if people are looking at Hansard. The fact sheet
states:
Builders warranty insurance now only covers homeowners
for defects and incomplete work in cases where the builder —

Mr Rich-Phillips did cover this —
has died, is insolvent or has disappeared.
In all other cases it is the responsibility of the builder to fix
defects or finish incomplete work. Building Advice and
Conciliation Victoria (BACV) was set up to help
homeowners and builders work together to resolve building
disputes.
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…
Builders must take out builders warranty insurance for most
home building or renovating with a contract price over
$12 000. Before anyone signs a domestic building contract,
ask to see and note the builders warranty insurance. Make
sure the cover is current and appropriate for the work on your
site.
Builders must be registered with the Building Practitioners
Board for most work over $5000.
…
Claims on policies issued after 30 June 2002 may only be
made when the builder is dead, insolvent or has disappeared.
Insurance in these cases now covers:
non–completion of building work and structural defects
for up to six years;
non–structural defects for up to two years.
The minimum amount of cover is now $200 000.
Policies usually limit claims for non–completion to 20 per
cent of the original contract amount
Residential buildings over three storeys high, containing two
or more dwellings, do not require builders warranty
insurance. If you buy one of these homes, make sure your
purchase contract has defect liability inclusions.
When you buy a home off the plan and are not contracted to
the builder, ensure that your contract has defects liability
clauses included.

I add that we are still the only state in Australia that
does not charge stamp duty on the building — it is just
charged on the land — in off-the-plan purchases. It is
one of the great things about being here in Victoria.
Consumer Affairs Victoria also suggests to people who
are going to purchase a property that they get at least
three quotes from registered builders. It advises that
quotes are a guide only, not a contract. Buyers should
ask for referees, visit the builder’s most recent work
and talk to the owners about the workmanship. It
advises that buyers should compare quotes carefully
and ensure that they all contain every item requested.
They should make sure the communication with the
builder is conducted in writing. How many times do
you hear people say, ‘He told me this’ or ‘He told me
that.’? Buyers should get it in writing. Customers
should ensure that they or the builder have obtained the
right building permits from a building surveyor.
Customers should not sign a blank document
authorising the builder to lodge all documents. They
should read the permit applications and sign them if
they agree. They should remember that buying a home
is the biggest purchase most people make.
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Consumer Affairs Victoria also suggests that people not
allow the builder to name them as an owner-builder on
the permit unless they intend to take full legal
responsibility for the building works. Buyers should
establish and maintain contact with their building
surveyor and consider employing their own building
experts to inspect the progress and quality of building
work. Those people can be employed at a reasonable
cost, and they do an excellent job.
We often hear, from the opposition in particular, that
Consumer Affairs Victoria is not doing its job and that
shonky building work goes on. We know shonky work
does take place, and I have in front of me a list of
people who have been prosecuted in respect of building
works. I will pick out a couple of them. Nick Butera of
Reservoir was prosecuted for being an unregistered and
uninsured builder who demanded an excessive deposit,
used the incorrect contract and engaged in conduct that
misled the consumer. He was convicted and fined
$15 000 with costs of $1295. Another one on the list is
Nicholas Racovalis of Lalor. He was prosecuted for
being an unregistered and uninsured builder who
accepted an excessive deposit, used incorrect contracts
and failed to complete the work. He was convicted,
fined $8000 and ordered to pay $9842 in compensation
to consumers and $1603 in costs. That matter has been
appealed.
The next one on the list is Eco Floors Pty Ltd of Lower
Templestowe. The company was prosecuted for
accepting payments but failing to supply services. The
company was convicted and fined $5000. There is also
an entry for a director of the same company, Eric
Buehler. As a director of Eco Floors Pty Ltd of Lower
Templestowe he faced the same charges as the
company. He was fined $8000 and ordered to pay
$5000 compensation to consumers and $1330 in costs.
I will just quote a couple more, because it is important
to put on the record that the government is doing its job
when builders do not complete work as they should do.
Graeme Ford of Coolaroo was prosecuted for being an
unregistered and uninsured builder who used incorrect
contracts, demanded excessive deposits, accepted
payment without supplying goods and services and
traded under an unregistered business name. He was
convicted and fined $10 000 and ordered to pay
$971.20 in costs. The last one I will cover is Joseph
Capri of Fawkner. He was also prosecuted for being an
unregistered builder. He was fined $49 000 and ordered
to pay $15 535 compensation and $1792 in costs.
Let us have a look at some good news in relation to
building in Victoria. I happened to come across a media
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release put out only yesterday by the Minister for
Planning in the other place. I will touch on only parts of
it. It says:
Victoria’s building permits issued during the first quarter of
the year have reached record levels, exceeding $3.7 billion,
17 per cent higher than the first quarter of 2005.

Further on it says:
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5.

Mildura — $166.5 million;

6.

Bass Coast — $153.7 million;

7.

Latrobe — $142.7 million;

8.

Greater Shepparton — $141.4 million;

9.

East Gippsland — $120.7 million; and

10. Baw Baw — $115.3 million
Strong activity was recorded virtually across the board.
Residential building work increased by 37 per cent to
$373 million, with domestic building work rising slightly by
4 per cent to $2 billion.
Mr Hulls also said the number of permits issued for the month
of March alone was a highlight of the quarter. Building
activity grew by 25 per cent in March 2005, to $1.6 billion —
the highest level recorded in the month of March since the
Building Commission began keeping building activity
statistics in 1997.

It goes on to state:
Victoria has now achieved building approvals (in seasonally
adjusted terms) in excess of $1 billion per month for
49 consecutive months.

That is a fantastic result. The latest figures from the
Australian Bureau of Statistics, until 31 March — —
Hon. David Koch interjected.

…
Across Victoria in the March 2006 quarter, compared with
the March 2005 quarter, building permits issued in:
inner-Melbourne were up by 18 per cent to
$1.41 billion;
outer-Melbourne rose 10.5 per cent to $1.37 billion; and
rural Victoria increased by 25 per cent to $980 million.

We know the government has done so much for
regional and rural Victoria, and we know what the
opposition referred to it as: the toenails of the state. We
have certainly lifted the state up. Here are some
interesting statistics that were released yesterday to
update people. The south-west of Victoria jumped
52 per cent to $320 million; the north-west, up in
Mr Drum’s area, rose 16 per cent to $171 million;
north-central was up 23 per cent to $161 million; the
north-east, up in Mr Baxter’s area, grew 17 per cent to
$155 million; and Gippsland increased by 5 per cent to
$174 million. They are very impressive figures. It is
important to add to this because we must hear the good
news when these motions are moved. As I said, I think
it is a reasonable motion that has been moved. Another
media release states:
Top 10 rural municipalities for the 2005 calendar year
included:
1.

Greater Geelong — $567.5 million —

that will be Mr Koch’s new electorate; I can see him
sitting over there at the moment —
2.

Greater Bendigo — $348.1 million;

3.

Ballarat — $242.8 million;

4.

Surf Coast — $190.7 million;

Mr PULLEN — We could have a long discussion
on that, Mr Koch. We know why interest rates are
low — because of the Hawke and Keating federal
governments’ reform of Australia’s economy. Victoria
had the highest number of approvals of new homes of
any state.
Let us have a look at builders warranty insurance in
more detail to understand why buildings are going so
well in the state. It is important to have a look at the
history. I thank Mr Rich-Phillips; I enjoyed the
run-through of the history of setting up a few things
which he gave. We know that HIH collapsed and that
the Bracks government introduced a range of reforms to
encourage insurers to remain in the building warranty
insurance market. The reforms were made to retain
confidence in the sector, ensuring adequate protection
for home owners and builders alike. Victoria and New
South Wales introduced those reforms under the
10-point plan, and this model has been followed in
most of Australia. At the time of modifying the
insurance arrangements the Bracks government also set
up a free conciliation service. This is a significant part
of the consumer protection package.
Given that some time had past since these reforms were
introduced we asked the Victorian Competition and
Efficiency Commission to review the regulation of the
housing sector, including the adequacy of Victoria’s
builders warranty insurance system. Another Bracks
initiative was the setting up of the Victorian
Competition and Efficiency Commission (VCEC). I
will give some of the history of that too because it is
important to look at what its responsibilities are in
relation to the report it has just completed. It was
established on 1 July 2004 under the State Owned
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Enterprises (State Body — Victorian Competition and
Efficiency Commission) Order of 2004.
The Victorian Competition and Efficiency Commission
incorporates and expands the function of the Office of
Regulation Reform and Victoria’s competitive
neutrality unit. The commission is supported by a
secretariat provided by the Department of Treasury and
Finance. A framework agreement is in place between
the Treasurer, the secretary of the department and the
chair of the commission to ensure the independence of
the secretariat in advising the commission. The
commission has three core functions. They are
reviewing regulatory impact statements and advising on
the economic impact of significant new legislation;
undertaking inquiries into matters referred to it by the
Victorian government; and operating Victoria’s
competitive neutrality unit.
It is important for me to mention the names of the
people who are on the VCEC. The commission is
headed by a chairperson, and there are between two and
four additional commissioners, who are appointed by
the Governor in Council for terms of up to three years.
Graham Evans was appointed as the chair of the
commission on 1 July 2004. He is a former
BHP Billiton vice-president with extensive experience
in the public and private sectors. He is also a former
secretary of the commonwealth Department of
Transport and Communications and the Department of
Primary Industries and Energy, former Deputy
Secretary, Department of the Prime Minister and
Cabinet and a member of the Order of Australia. The
Governor has also appointed two more VCEC
commissioners: Alice Williams and Robert Kerr,
further strengthening the VCEC’s expertise. I will not
go into the background of those two people, but
obviously all are doing a fantastic job at the moment.
This commission undertook a housing construction
inquiry. It has concluded that public inquiry into the
regulation of the housing construction sector and
related issues, and the report has been referred to by
Mr Rich-Phillips. It presented its final report to the
Treasurer on 17 October 2005. The Victorian
government asked the commission to inquire into and
report on six issues, but I will only cover the one we are
looking at now — that is, the benefits and costs,
duration and impact on competition of permits, licences
and fees issued by the Victorian regulatory bodies for
housing construction and related practitioners.
This particular review aimed at ensuring the regulation
gets the balance right and that the key sector continues
to thrive while home owners and small businesses are
protected. The VCEC recommendations do not include
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any — and this is important — significant adverse
findings on the builders warranty insurance scheme.
The report also noted increased competition with
several new entrants in the market. It states the product
is being differentiated, availability has increased and
premiums are reducing. I will cover a little bit more of
that in a moment.
The government’s response to the VCEC’s final report
supports the recommendations addressing insurance,
including recommendation 7.2, calling for the
finalisation of guidelines for the provision of
information on premiums and claims — that is very
important — from warranty insurers.
The last-resort insurance system operating in Victoria
has resulted in new insurers entering the builders
warranty market and reductions in insurance premiums
for consumers. Figures from Vero, the largest of the
eight or nine building warranty insurers, show that from
1 January 2000 to 30 June 2005 it processed an average
of 35 new claims and two reported builder insolvencies
each week — about 2400 claims each year. This does
not include claim figures from other insurers. Since
July 2002 Vero also settled approximately
5500 Victorian-based claims.
Commonwealth and state data show that our approach
has had no impact on confidence in the building sector.
In fact the reverse appears true, with Victorian building
approvals at record highs, as I have already stated. The
Insurance Council of Australia estimates that the total
builders warranty insurance (BWI) market annual
premium income is around $100 million. Victoria has
about one-third of this, and is a long way short of some
claims of $350 million to $400 million annually.
I have mentioned Mr Dwyer, the president of the
Builders Collective of Australia. He continues to lobby
for change to the BWI scheme in both New South
Wales and Victoria. I say good on him, because I learn
a lot from him. Being an old-time socialist I certainly
do not disagree with the view that we should have a
government insurance agency, but the figures do not
stack up at the moment. I give credit to
Mr Rich-Phillips for pointing out the competition in the
market in relation to what has happened, but I have
never been one for closing down government agencies.
My own party did it with the Commonwealth Bank,
and the Kennett government closed down the
government-run insurance industry in relation to
building matters. I get the shakes when I see good
government enterprises being sold off, but that is
another story for another day.
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Mr Dwyer advocates replacing the current last-resort
insurance scheme, which comes into effect when a
builder dies, disappears or becomes insolvent, with a
first-resort scheme allowing consumers to make a claim
while the builder is still operating. The only scheme
operating in Australia on anything approaching a
first-resort basis is in Queensland. That is a
government-backed scheme that in the first instance
requires builders to go back and fix. If the scheme pays
a claim, it then pursues the builder for repayment.
Mr Dwyer has said there are few if any successful
claims by consumers in the last-resort scheme.
However, Vero disputes this. Its statistics show up to
2400 claims per year in Victoria. The Victorian and
New South Wales joint effort in the BWI sector has
resulted in new insurers entering the market to provide
both greater choice and greater competition for
builders. A reporting system is also being developed
with the cooperation of insurers to monitor both
premiums and claims data.
I met with Paul Jameson of Vero Insurance and Peter
Jamvold of the Insurance Council of Australia. I took
down some rough notes at the meeting I had with them
in February. They claimed that this system is the most
comprehensive product in the world. I do not know
what other systems are in existence in the world, but
that was the claim from the insurance companies. They
said they have their own advisory council with
builders — they must adhere to the 10-point plan. The
Australian Competition and Consumer Commission
controls the price of the premiums. This is what I was
told. The average fee — $845 down to $685 — has
been reduced recently. They say in Victoria premiums
are down by 18 per cent and they expect to reduce them
to the Western Australian level. I do not know what that
was, but that is what was said. The vast majority of
claims go through without any problems whatsoever.
Vero has stated that its decision to reduce premiums
was a result of the reforms of the home insurance
warranty market introduced by the Victorian
government. In addition Vero announced that builders
with a turnover of up to $2 million per annum — that is
not a lot when you consider the price of home building
and stuff like that these days — no longer needed to
provide detailed financial statements. Instead these
builders must complete only a simple outline of their
assets and liabilities. This decision will affect a
significant number of smaller Victorian builders and
will make it easier for them to comply with the
eligibility criteria to obtain builders warranty insurance.
CGU Insurance, one of the companies mentioned by
Mr Rich-Phillips and one of the major arms of the
Insurance Australia Group, entered the building
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warranty insurance market in Victoria in May 2004. In
its media release announcing its intention to enter the
market IAG stated that its decision was largely due to
our recent reforms which aimed to create an efficient,
effective and sustainable regulatory environment. These
announcements were great news for the building
industry and are evidence that the reforms implemented
by the government are working.
Before I move off the insurance companies, I am not
foolish enough to say they are doing it because they
have got big hearts. At the end of the day an insurance
company has to make money, as long as it is at a
reasonable level. That gives some credence to the
motion in relation to that issue.
The report to the government by the Victorian
Competition and Efficiency Commission (VCEC) into
housing regulation shows that the builders warranty
insurance market is maturing and the increase in
competition and product offerings has made it easier for
builders to access insurance. The report states that it is a
combination of the new entrants, increased competition
and product offerings which has enhanced the
availability and affordability of builders warranty
insurance.
Victoria has reached an in-principle agreement with the
insurers to provide data on essentially the same basis as
it is provided in New South Wales. Victoria is currently
discussing with insurance companies the development
of an insurance industry deed covering market practice
and claims-handling guidelines drawing on elements of
a recently implemented New South Wales insurance
industry deed. This deed will include a provision for the
collection of claims and policies data to enable
aggregate analysis of market trends, which is one of the
points in Mr Rich-Phillips’s motion.
The VCEC finding 7.1 states:
On balance, mandatory builders warranty insurance appears
justified in view of the information asymmetries facing
consumers and the likely net benefits that such insurance
provides. Mandatory insurance as a condition for registration
also provides benefits in removing builders with a higher risk
of failure from the pool of registered builders. In doing so the
policy is likely to improve the stability and confidence in the
industry.

The review aimed at ensuring regulation gets the
balance right, ensuring this key sector continues to
thrive while homeowners and small businesses are
protected. The report also noted increased competition
with several new entrants in the market. The product is
being differentiated, availability has increased and
premiums are reducing. This backs up my meeting with
the insurers.
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The government’s response to the VCEC final report
supports the recommendations addressing insurance,
including recommendation 7.1 calling for better
information describing warranty insurance and 7.2
calling for the finalisation of guidelines for the
provision of information on premiums and claims from
warranty insurers. A voluntary guide will be consistent
with the intent of the VCEC to provide a better industry
without regulating or legislating.
In Victoria builders warranty insurance is purchased by
builders from the commercial insurance market. This is
in contrast to Queensland’s statutory scheme, which is a
monopoly provider. The Queensland scheme does not
rate the risk of builders, leading to an inequitable
situation where builders at lower risk of insolvency
cross-subsidise higher risk builders. Furthermore, the
Queensland Building Services Authority, which
manages the statutory insurance scheme, also regulates
the building industry. In Victoria there is a separation
between insurers and the regulator of the building
industry, the Building Commission. This ensures that
the building industry is regulated independently and
impartially.
These practices were supported by the recently released
draft report on housing regulation. The Victorian
government will continue to support commercial
insurance arrangements for the building industry as
they provide greater competition and promote cheaper
premiums.
Data available from the Building Commission shows
that our use of a competitive insurance market has not
impacted on building work in Victoria — the statistics
certainly show that. Any builder registered with the
Building Commission needs to demonstrate appropriate
insurance. If insurance were a major issue and could
not be obtained or afforded by builders, you would
expect that the number of registered builders would
sharply decrease. However, there has been no
significant change in the number of registered builders
in Victoria in the past few years. There were, and there
still are, around 10 000 registered builders in the state.
I said earlier I got an email this morning from Phil
Dwyer but I have not had the chance to go through all
of it yet. It states:
Please find the 2004–05 BSA annual report. All the
information you could ever want to know about warranty
insurance claims and management in Queensland is contained
in these reports and can be accessed —

from a web site. The email further states:
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It proves that with proper and transparent management a
government-run warranty scheme can be profitable and
deliver genuine consumer protection.

I am not arguing against that point — we are just
talking about the competition angle. I went into the web
site, but as I got this only early this morning I have not
had a chance to read through the report. I was interested
in what I saw. There is a comparison of licence fees.
The annual licence fee for a builder in Queensland is
$225 and in Victoria is $180. I thought that meant we
were already in front by $45. But there is a footnote
which says:
Victoria charges $90 per year for each additional licence class
held and a levy of 0.128 per cent on building contracts.
Queensland charges one fee irrespective of the number of
licence classes held.

My understanding is that it averaged out that most
builders must have two licences, thus $180.
The other thing that caught my eye was insurance,
remembering that the Queensland system controls the
builders as well as insurance, whereas there are two
separate bodies in Victoria. The report also says:
Despite the increase in the number of underwriters providing
home warranty insurance interstate and a return to
‘competitive’ premiums, Queenslanders continued to enjoy
cost-effective home warranty premiums.

That is ‘cost-effective’ home warranty premiums. It
continues:
The range of interstate figures provided is across all licence
categories interstate. Rates are effective 1 July 2005.

If we look at the cost on a $250 000 home, the
Queensland premium is $1450 and the interstate
premium range — I do not know where they have got
these figures from — is from $1193 to $1270. That
looks a bit low to me, but it is an interesting statistic.
As I have already mentioned in my contribution to the
debate, we are currently negotiating the outcomes of the
proposal that the government has access to builders
warranty data. This motion should not pre-empt that.
We are unable to support the mandating of these
arrangements. The general intent of the motion is not a
problem — it is just the compulsory nature of the
proposal. My understanding is that the agreement
between the government and the opposition is that we
do not amend motions that are put up.
By requiring the mandating of the proposal, the
opposition would tie us into legislation that would delay
the implementation, I am advised, by at least
18 months. The Bracks government is committed to
ensuring that there is proper scrutiny of this market as
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soon as possible. Therefore we cannot support the
motion of mandating the collection of this data. The
government supports the intent of the motion but not its
mandatory nature.
Hon. P. R. HALL (Gippsland) — I am pleased to
talk about builders warranty insurance this morning
because it has been a subject of interest to me over a
number of years. In search of some information on this
subject I have used before, I did a quick Hansard
search this morning and saw that over the last couple of
years I have spoken on this very subject eight times in
the Parliament. Today is the ninth time I have spoken
on builders warranty insurance. I am pleased to present
my views and the views of some of my colleagues this
morning and also to support the motion moved by the
Honourable Gordon Rich-Phillips basically seeking
greater accountability in the home builders warranty
insurance sector by ensuring that all the facts associated
with builders warranty insurance are published so that
consumers, builders and the industry are better able to
make a judgment on what is required with this form of
insurance.
For the reasons I will outline in my contribution to the
debate this morning, we think this is a necessary first
step in having an accountability process for builders
warranty insurance in Victoria. The first point I want to
make about builders warranty insurance is that it is a
little-understood concept amongst consumers. If you
asked a person what they thought builders warranty
insurance covers and should cover, I suggest that the
first two responses would be that insurance needs to
cover faulty workmanship and it needs to cover
building defects. But in fact builders warranty insurance
does not cover either of those matters except in the
circumstance of a builder dying, disappearing or going
bankrupt.
Most consumers are completely ignorant of exactly
what is covered by builders warranty insurance. I note,
for instance, a recommendation of the Victorian
Competition and Efficiency Commission report, which
was much talked about this morning.
Recommendation 7.1 says:
That Consumer Affairs Victoria and the Building
Commission coordinate the production and timely placement
of a document that describes builders warranty insurance and
what it covers (similar to that provided for plumbers
insurance) — for example, in the letter sent to consumers
granted a building permit. The Building Commission should
also negotiate with industry associations to include this
information in standard building contracts.

Hear, hear! At the very least what we need is a
community that is better informed as to exactly what
builders warranty insurance is and what it covers.
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The issue about the cost of builders warranty insurance
has been canvassed to some extent in this debate but
probably not fully. What does builders warranty
insurance cost the average consumer? On the average
house value of about $250 000 the premium that you
could expect to pay for builders warranty insurance is
about $2500, and as has been said by other speakers,
that insurance is required to be taken out by the builder,
but that cost is certainly passed back to the consumer in
the form of a contract to undertake those domestic
building works. It is a fairly significant cost factor in
terms of the total cost of building a house — $2500 on
an average $250 000 building price. What does that
equate to in terms of total dollars? In Victoria about
81 000 domestic building permits are issued every year.
Mr Pullen expressed in dollar terms the latest increases
in the value of building permits, but the most recent
information I am relying on says that we have about
81 000 domestic building permits issued in Victoria
each year. If you said that each of those building
permits represents the average house price of $250 000
and attracts a premium of about $2500, the total sum
collected in building warranty insurance in Victoria in
any one year would come to $202 million, but I am not
suggesting it is anywhere near that high. If you go back
and multiply — I did this on the figures available to me
late last year — the average value of the building
permits and the total number of permits, the 81 000,
you will find that the amount collected would probably
be in the order of $120 million per year.
Exactly how much it is we cannot tell. That is what
Mr Rich-Phillips’s motion is all about. We cannot tell
because the figures for the premiums charged, the
number of premiums and a whole lot of associated
issues are not publicly disclosed, but the very best
estimate is that consumers in Victoria pay around about
$120 million per year on builders warranty insurance
premiums. Against how many claims therefor? Again
that is an absolutely unknown figure, because we have
a private insurance system operating builders warranty
insurance in this state and it does not disclose the
number of claims nor the value of claims. Again that is
exactly what the motion calls for.
In an effort to find out something about the total
number of claims made and the value of those claims I
posed a question to the Minister for Finance on
13 September last year. In Hansard I am recorded as
asking:
… can the minister advise the house how many claims are
made against the estimated $120 million paid by Victorian
builders each year in the form of builders warranty insurance?
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That is the sort of information Mr Rich-Phillips is
seeking in this motion. The minister gave a lengthy
answer to that. He certainly tried to respond to the
question. I quote from page 754 of Hansard of
Tuesday, 13 September 2005:
We do not have the exact claim figures, but we do know from
Vero Insurance, the market leader of the six or eight builders
warranty insurers — I will give Mr Hall a more detailed
figure later — that in the order of 30 or 40 claims a week are
settled by the largest of the six insurers.

Even the minister is not quite sure of the number of
claims, so I say that translates to the government being
unaware of the number of claims and the value of those
claims.
I want to contrast those figures given by the minister in
his response to my question with some further statistics
provided in the latest report on housing regulation in
Victoria by the Victorian Competition and Efficiency
Commission. The Minister for Finance in his answer
last year suggested to me that there were 30 or
40 claims per week. I might add that in that answer he
also went on to say:
Again, off the top of my head, there may be one or two, or
even three, builders a week in total that default, and claims
from them and others are in the order of that figure.

I compare that to some of the statistics given in this last
Victorian Competition and Efficiency Commission
report. I refer to page 203 of that report, table 7.2,
where it says:
Builder insolvenciesª and claims across Australia, 2000 to
July 2005.

There is a superscript reference to a footnote below the
table. The footnote states:
While the aggregate numbers also include builders who died
or disappeared, the proportion of the builders in these
categories would average only 3–5 per cent in any one year.

So although this table is headed ‘Building insolvencies’
it includes the three aspects of builders warranty
insurance — insolvency, builders who have died and
builders who have disappeared. These are claims, I
might add, across Australia — not across Victoria only,
but across Australia. It says that in 2005 the number of
insolvencies for builders across Australia was a total of
90, so there are less than two per week across Australia,
and the associated claims were 660 across Australia. If
you consider Victoria’s percentage of that, even if it is
as much as one-third, which has been suggested I think
by Mr Pullen, you find that the number of claims in
Victoria in a year is somewhere in the order of 200, not
the 30 or 40 per week as suggested in the answer given
by the minister.
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So who is right? This is a document that has been
published by the independent Victorian Competition
and Efficiency Commission, but I am not sure if those
figures are right. Therefore I think there is a need to
support Mr Rich-Phillips’s motion so we can get this
out on the table and understand exactly what the extent
of builders warranty insurance is — the number of
claims and the value of those claims — and more
importantly learn whether, as a consumer, you are
getting value for your money and whether it is
worthwhile taking out builders warranty insurance.
I think the statistics provided in the report are
interesting and at least throw some light on the
problem, but it certainly does not clarify the extent of
the problem because I think there is a stark contrast
between those figures, figures provided in the
minister’s answer in November of last year and in some
of the figures that I heard Mr Pullen quote. I am not
sure where Mr Pullen’s figures came from, but he was
speaking about the number of claims in Victoria in any
one year amounting to more than a thousand claims.
This was again suggested by Vero, one of the major
builders warranty insurers. The figures given in the
report, what has been said by Mr Pullen today and what
was said in November of last year by the Minister for
Finance just do not correspond, hence the need for
greater transparency in this whole issue.
What is wrong with builders warranty insurance at the
moment? It is an issue that has been canvassed fairly
extensively in this Parliament and the broader
community for some time, and it was a term of
reference in respect of the report to which I just
referred. It has been an issue of great concern. I also
pay credit to Phil Dwyer from Builders Collective of
Australia and others who have brought about some
change to this whole concept of builders warranty
insurance. It is because of the public pressure applied
by Phil Dwyer and others that there has been at least
some change. At least we have seen a couple of new
entrants into the market.
I do not see the ready evidence that premiums have
decreased. I am sure there are impediments facing
builders in gaining builders warranty insurance. I
spoke extensively about that 18 months ago in this
chamber. I think some of those conditions have
improved since then, but it is only because of the
public pressure that has been applied that we are
getting somewhere. Indeed the publication of these
statistics called for in this motion would put pressure
on the insurance companies to make sure they did the
right thing — that is, by offering a product to
consumers that is of value and has a competitive price
structure.
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What is wrong? The last resort of builders warranty
insurance offers substandard consumer protection. The
product is not what people think they are buying when
they purchase builders warranty insurance. It needs to
be a far broader insurance scheme. It is also a very
expensive scheme. As Mr Pullen mentioned, the cost of
running such schemes in Queensland and other states
appears to be much less than what it costs to run the
scheme offered in Victoria. The Queensland model in
particular offers a better product for the dollars you pay.
One of the problems about builders warranty insurance
is the very fact that over the last three years insurers
have refused to publish their claim details. I think if we
are going to get a handle on this need for transparency,
they need to publish those figures. Consequently we
need the power to order those figures to be published. It
seems to me that the Building Commission is an
appropriate body to ensure that those figures are
collected from each insurer, collated and published.
I am also of the view that Building Advice and
Conciliation Victoria is not as effective as it should be
in resolving consumer complaints. BACV is the
zero-cost organisation to which a consumer can take a
complaint about faulty workmanship or a defect in a
building to try and have it resolved. However,
essentially BACV is purely a mediation body and
cannot make an order compelling a builder to comply.
It can only mediate and hope that the goodwill of both
parties brings about a resolution. If a builder refuses to
rectify a problem and does not accept a proposition put
forward by that organisation, a consumer would still
have to take that builder to a court to seek some form of
resolution.
What needs to be done? A whole range of steps need to
be taken. The publication of the data, which
Mr Rich-Phillips suggests in the motion, is a very good
first step. Only following the publication of the data
called for in the motion will we be able to determine
outcomes such as how effective builders warranty
insurance is in Victoria, the level of complaints, the cost
of taking out the insurance and whether consumers in
Victoria are getting value for money. As I have said,
this is a very good first step, but there needs to be
fundamental change beyond that.
The whole issue about whether builders warranty
insurance should be made compulsory is one we need
to have more discussion about. I notice that the
Victorian Competition and Efficiency Commission
(VCEC) canvassed the voluntary or compulsory nature
of builders warranty insurance in its report. That was
welcome, but we still have a long way to go. My
personal view is that if it is going to be a compulsory
scheme, it needs to be broader. It also needs to
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encompass some first-resort concepts for resolving
building defects and faulty workmanship. I think there
is merit — and I have said this before — in having a
government-run scheme, such as the Queensland
scheme, or an industry-run scheme, which is quite
possible, instead of having a scheme run by private
insurers.
In terms of whether this insurance should be mandatory
or voluntary, I look to my experience of local country
builders. As I have said before, I have never had a
consumer complaint come in directly about a country
builder — a locally based builder — having gone broke
or not delivering. Usually those local builders live in a
community and therefore are held responsible for their
work. They know that if they do not rectify defects or
do not do a good job, they will not get another job in
that town. Nobody else will call upon them, because
their reputation will soon get around. Builders in
smaller communities in country Victoria are first class.
They do not pose the same builders warranty insurance
issues or problems of some of the bigger national
building companies.
I also note that most building contracts have — and I
am sure every building contract I have ever entered into
has had — structured payments in them so that you do
not pay until a certain component of the building work
has been completed. A structured payment contract is
also a built-in consumer protection measure. I
understand that now it is law and building contracts are
required to be structured as such. So already there are
some built-in safeguards for consumers; you do not pay
for components of your building works until the
building has been completed to your satisfaction. All
those issues need to be canvassed in a full debate about
whether we have a voluntary or compulsory builders
warranty insurance scheme. I have said quite openly
and put on the record before that the Queensland model
has much to offer us. We should look again at a
government-run or industry scheme and measure the
benefits of that against a scheme run by private
insurance companies.
As I said, this is a welcome contribution towards to the
broader builders warranty insurance debate. The
publication of the statistics, as outlined in the motion, is
an absolutely vital first step in improving the image and
product of builders warranty insurance. It will simply
make those involved in the scheme more open and
accountable. I fail to understand why the government
would not want to support that. I notice that in his
comments Mr Pullen said that the government
supported the sentiment of the motion but if it were to
adopt the mandatory reporting of statistics it may delay
the actual reporting of statistics by up to 18 months

BUILDERS WARRANTY INSURANCE: DATA
Wednesday, 3 May 2006

COUNCIL

while the government gets legislation in order. It seems
an extraordinary period of time to require 18 months to
draw up legislation that might mandate the publication
of the statistical information. The government has not
presented a strong argument to reject the motion. It
certainly is commonsense, and The Nationals will
support the motion.
Hon. C. A. STRONG (Higinbotham) — I also
support the motion. The Honourable Peter Hall gave a
very effective and clear summary of all the problems
associated with builders warranty insurance. Speakers
have also indicated what might be called a unanimous
support for the concept of greater transparency in the
insurance market. That is clearly spelt out in the
Victorian Competition and Efficiency Commission
report entitled Housing Regulation in Victoria —
Building Better Outcomes, issued only in the middle of
last month. The report has been sitting with the
Treasurer for some time and no doubt would not have
been issued without agreement with some of the key
recommendations. As other speakers have said, there is
agreement with some of the key recommendations. One
of them is that there be such transparency in insurance.
On page 205 the report states in part:
The call for adequate data to assess the performance of
builders warranty insurance is consistent, in principle, with
views expressed more generally by the ACCC and the
Insurance Council of Australia …

In other words, there is total agreement that there
should be greater transparency. It goes on to say that
policy-makers and regulators will derive significant
benefits from competing insurers if that transparency is
available. In recommendation 7.2 the commission
recommends that such transparency be formulated:
That the Victorian government finalise and implement
guidelines for the provision of information and a code of
conduct for builders warranty insurers, as a matter of urgency.

Therefore, as I have said and as the Honourable Peter
Hall said, we are all in furious agreement about the
need for transparency on this issue.
I make a point that Mr Hall made. Although there is
always a risk in arguing by analogy, nevertheless I
point out that if there were more transparency in the
case of Jack the Ripper, that still would not solve the
problem of Jack the Ripper. Warranty insurance is a
failed product and having transparency in a failed
product does not help overcome the problem of that
failed product at all. This is a failed product. I can only
agree with Mr Hall’s assessment that it is a failed
product. It should be done away with. On many
occasions I have spoken in this house and outlined how
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the product has failed and said that it needs to be
dispensed with.
I add my voice also to those of the other speakers,
particularly Mr Hall and Mr Pullen, who have
acknowledged the incredible work done by Mr Phil
Dwyer in flagging this issue and keeping it alive. Phil is
an absolutely outstanding advocate for change that
would be of enormous benefit to consumers.
To outline some of the reasons why this is a failed
product and needs to be done away with totally perhaps
I can tell the house about a phone call that I had on the
way in to Parliament this morning. I get such phone
calls all the time. This morning I received one from a
Mr Mark Balkin, a constituent of mine who is building
a home at Lot 3, 21 Derring Lane, Cheltenham. He
outlined the tragic story of his situation in which he is
left with a home which is totally defective. He is unable
to get any effective help or action against the builder.
I am sad to relate that the builder he is dealing with is
Glenvill Homes, and most members will have heard me
talk about its sorry record in the past. This man has a
Glenvill problem. He assures me that the Building
Commission has told him that all the brickwork in his
house needs to be pulled down and redone. He is
unable to get any action from Glenvill. He is taking
Glenvill through the courts at very great expense. To
understand the situation, members need only to look a
very good exposé presented by This Day Tonight — on
15 April, I think — which ran through all the manifest
problems that people have with shonky workmanship
and builders who simply fail in their obligation to
rectify that.
As Mr Hall said, the benefit of some sort of builders
warranty insurance should be that it protects you from
such shonky workmanship. This product does not do
that. Again and again this product lets people down
when they are faced with the need to have rectification
of shonky workmanship. That is why it is very much a
failed product: it pretends to be a consumer protection
product but in fact it provides very little protection at
all. Today members have heard that the amount of
money collected in Victoria by this insurance is in the
order of $120 million per annum and that there are
likely to be a maximum of 30 claims against that
insurance pool.
I do not blame the insurers for this. The insurers are
doing what those in the private sector do so well — that
is, going in there and making money out of the market.
The insurers cannot be blamed for what they are doing.
The government can be blamed for setting up a
structure that allows them to do it. The solution is not to
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blame the insurers. Although it would be nice to have
greater transparency, what will we get from that greater
transparency? Perhaps a little bit of pressure on the
insurers to deal with premiums, but so what? It is a
failed product. If we know what it costs, it is still a
failed product and we will know the cost of the failed
product.
The solution to building warranty is a new system,
similar to that we used to have in Victoria. Clearly we
know, because we still have it in place, that the old
Housing Guarantee Fund Ltd, which has now been
taken over by the Victorian Managed Insurance
Authority, has run extremely well. It does dispute
resolution and puts pressure on builders to repair their
shonky workmanship. If a builder fails to do the right
thing and repair the shonky workmanship, then the
Housing Guarantee Fund goes in and repairs the work
and takes action to get the money back from the
builder. It helps the consumer with what the consumer
wants — which is protection against some form of
shonky building. The consumer wants protection to
ensure that he or she ends up with a product that is
satisfactory. The current product fails to give that,
because the governments of both New South Wales and
Victoria — in fright, after the collapse of HIH —
negotiated this 10-point plan with the insurers.
Clearly the insurers had the whip hand at that time,
given the HIH collapse, the World Trade Centre attack
and all the other issues that were abroad then , and they
said to the governments of Victoria and New South
Wales, ‘We will not cover this product anymore. We
are in the business of managing risk. This is a risk we
refuse to take on’. Therefore the governments of
Victoria and New South Wales, in fright, negotiated
this 10-point plan, which gave away consumer
protection. The old scheme provided consumer
protection with the concept of it being a first-resort
system rather than a last-resort system.
The solution is to change the system and go back to a
first-resort system with a proper dispute resolution
mechanism. It is quite simple. There are models out
there, and it would be at no cost to the government. In
fact, I would venture to say that it would cost the
industry significantly less because, let me tell you, the
building commission rips out of builders some
$24 million a year in levies to cover the management of
the process, and the insurers take out another
$120 million odd. There is a pool of money there in the
order of $150 million a year. If you look at the
performance of the old Housing Guarantee Fund and at
the performance of the Queensland fund, you can see
that a pool of that size would be more than adequate to
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cover the costs of providing a first-resort system to
protect consumers.
I also indicate that the premiums would be significantly
less. In his submission I think Mr Pullen highlighted
that the premiums under the Queensland system are less
than those people pay in Victoria. In its report VCEC
also drew that conclusion — that the premiums under
the Queensland system are less than those under the
Victorian system. The huge difference between the
Queensland system and our system is that the
Queensland system is a first resort, so the premiums are
less and much more is covered. It gives the consumers
what they want — which is protection from faulty
workmanship — for less money than is paid in our
system. The government can have all the transparency
in the world, and nobody will argue against that; we
should have transparency. But that is not the solution.
The solution is to totally overhaul the system. We need
a first-resort system, and we need it now. Like Mr Hall,
I support the thrust of the builders collective
submissions, which are all about going back to a
first-resort system, because a first-resort system will
give consumers protection. It does not matter which
way you cut it, the current system leaves consumers out
there to dry.
I have given the example of Mr Mark Balkin, who rang
me this morning. It has cost him thousands and
thousands of dollars to try to prosecute through the
Victorian Civil and Administrative Tribunal and
through the courts. It is totally unfair that in such a case
an individual has to try to prosecute through the courts.
Such people are coming up against large companies,
such as Glenvill, which have cash flows of millions of
dollars and can stonewall such situations if they like. So
there is a total lack of symmetry between the power of
the consumer to achieve anything as distinct from that
of the builder, particularly the large builder, if it seeks
to be difficult.
We should be doing something to protect the consumer
in that situation, and the current system does not.
Therefore the current system is a failure and it needs to
be abolished and replaced.
Mr SMITH (Chelsea) — I rise to oppose the
motion. I will start by questioning the Honourable
Gordon Rich-Phillips and asking: what is he on about?
It seems to me that his motion, by and large, reflects
exactly what the government is already doing. The fact
is that it has already started working on the issues raised
by Mr Gordon Rich-Phillips, and this is just another
example of those opposite looking for some issue to
demonstrate their relevance to the public. I should not
sound ungrateful, because it gives me another
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opportunity to demonstrate that the opposition is really
irrelevant. If anyone wants to question that, they should
look at what is known as the departure lounge, or the
office of the Leader of the Opposition, Robert Doyle. If
the opposition had any relevance at all, it has certainly
gone out of the window in the last couple of weeks.
The Attorney-General in the other place, the
Honourable Robert Hulls, is the minister responsible
for building warranty insurance. He has already
initiated action, and negotiations are currently going on
with the federal government in this area. Like with a lot
of things concerning the federal government, it is like a
wet week it is so slow, unless of course there are some
votes in it or some push polling to be done, or some —
no, I will not go where I was about to go. The fact is
that the federal government is quite slow and we are
waiting for it to respond to what needs to be done here.
The Honourable Gordon Rich-Phillips is playing
politics with this issue. Opposition members are simply
trying to go out there and market themselves to new
home builders or builders as doing something or to be
seen to be doing something. As I said, by and large the
issues they have raised are being dealt with already. I
hark back to the HIH collapse, which brought about the
massive changes in home insurance in this country.
Following that collapse, the Bracks government
introduced a whole range of reforms to encourage
insurers and ensure that builders stayed in the industry.
The Honourable Chris Strong suggested that both the
New South Wales and Victorian governments were
frightened by the industry into negotiating an
extraordinarily weak outcome and that, for want of
another term, we were blackmailed into accepting an
inferior system — but I did not hear Mr Strong’s
alternative.
Most people understand that when we had this
insurance disaster — which by the way was also
happening worldwide because of September 11 and a
few other international disasters — it put enormous
pressure on insurance companies. They wanted to
recover their losses, and premiums were driven through
the roof. The fact is that Australia is of no real
significance in terms of its market share in the global
economy. So when you think in those terms and
understand the importance of providing a scheme for
home builders and new home buyers, you realise we
did not have the whip hand and it was really all about
getting the best that could possibly be negotiated at the
time — and I think we did that. The proof is in the fact
that the vast majority of states have already followed
suit which would seem to reflect confidence in what
was negotiated by both the New South Wales and
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Victorian Labor governments, contrary to the
comments made by Mr Strong.
In his contribution, which I agree was a quality
submission, Mr Hall started by saying that to date we
have taken a good first step, and he is right. As I said
earlier we are currently waiting and negotiating with the
federal government for it to deliver, and I am sure we
will continue to improve on the current model. It would
be foolish to suggest that we have a perfect system
because we do not. A lot of ordinary citizens would be
concerned about the current system but by and large it
reflects what is needed in the industry at the moment,
and the proposed changes as a result of the inquiries
will deliver a better outcome.
The often-stated criticism is that the government
builders warranty insurance arrangements heavily
favour the insurers. I do not know about that. The last
insurance resort system operating in Victoria has
resulted in new insurers entering the market, and as a
consequence there has been a reduction in premiums.
That suggests the complete opposite of what is being
put by members opposite. We are in an economic
system that relies on competition, and if the
competition drives costs down for people who build,
then it seems to be working.
Figures from Vero Insurance, the largest of the six
builders warranty insurers show that from 1 January
2000 to 30 June 2005 it processed an average of 35 new
claims and 2 reported building insolvencies each week,
or about 2400 claims each year. That does not include
claims figures from other insurers. Since July 2002
Vero has settled approximately 5500 Victorian-based
claims. Commonwealth and state data shows that our
approach has had no impact on confidence in the
building sector; in fact the reverse appears to be true.
Within the Victorian industry approvals are at record
highs, so given all this good news I am at a bit of a loss
to understand the arguments being put by those
opposite who suggest it is all doom and gloom.
The Insurance Council of Australia estimates that the
total building warranty insurance market’s annual
premium income in Australia is around $100 million
and Victoria accounts for about one-third of that. It is a
long way short of claims by some of $350 to
$400 million annually. Mr Pullen’s contribution
outlined in much more detail the government’s position
on this matter and why we oppose the motion, and I do
not intend to rehash what he said. I think I have said
enough to convince those opposite that they should
reject their own motion based on the realities and, in
my opinion, so should all members of the house. As I
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said at the start I oppose the motion and look forward to
its defeat in a few minutes.
Hon. W. A. LOVELL (North Eastern) — I rise to
congratulate the Honourable Gordon Rich-Phillips for
bringing forward this motion today on an issue that has
caused much concern within the Victorian community.
I not only congratulate him but also Phil Dwyer and the
Builders Collective of Australia for the work they have
done in highlighting this issue and how the Bracks
government has failed consumers in the state of
Victoria.
The current system of builders warranty insurance
offers no consumer protection in this state, and the
Bracks government has failed to listen to the concerns
of the builders collective and the builders throughout
Victoria who have raised this issue. There have been a
number of meetings in my electorate attended by
builders and their employees who raised concerns about
builders warranty insurance. Certainly those meetings
have been quite heated because not only have the
builders outlined their concerns at not being able to get
reasonable warranty insurance, but their employees
have realised that if a builder closes down because of
his lack of ability to get warranty in the state it will cost
them jobs. I would have thought that being an old union
man Mr Smith would have been more concerned about
the jobs of builders in this state.
The DEPUTY PRESIDENT — Order! The
honourable member’s time has expired!
Hon. W. R. BAXTER (North Eastern) — I am
afraid that Mr Smith did not convince me to join him in
defeating Mr Rich-Phillips’s motion. I listened to the
very competent contribution from Mr Rich-Phillips,
and I commend him for bringing to the house such a
well-structured and well thought out contribution. I am
pleased to support him. I listened to Mr Pullen and
Mr Smith on behalf of the government. I give
Mr Pullen his due for at least acknowledging that the
sentiments of the motion have merit, which was rather
more than Mr Smith could bring himself to do. In a
moment I will comment on a couple of the points they
both made from the notes they had obviously been
provided by the government’s minions.
It is fair to say that builders warranty insurance has
been attended by misgivings and to some extent
mischief in all the time that I have been a member of
this Parliament. I well remember that one of my first
dealings as a local member of Parliament concerned a
house under construction in Malakoff Road in
Beechworth many years ago in the days of the old
Housing Guarantee Fund Ltd.
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Without wishing to cast aspersions on the officers who
were then running that outfit, their whole demeanour in
any of the representations I had with them was that they
were there to hang on to every dollar that had been paid
in premiums and to resist every possible claim that was
being put to them no matter how reasonable it might be.
I had a lot of arguments with the Housing Guarantee
Fund and did not win many of them. I was not sorry to
see that organisation replaced. I am not sure that what it
was replaced with worked much better. On the other
hand I am also the first to concede that insurance is one
of the most misunderstood concepts within our society.
There are so many people who seem unable to grasp
the fact that when it comes to insurance you only get
what you pay for and that if you do not fully insure you
cannot expect when something happens that the
insurance company will play fairy godmother and come
along and bail you out if you were not sufficiently
covered in the first place, either in quantum of dollars
or in breadth of coverage.
I have to say that I hold no brief for insurance
companies, but on the other hand in any of the claims
that I have personally had to make over the years —
and fortuitously there have not been many — I have
only had the most satisfactory relations and
negotiations with them. By and large a lot of the
criticism insurance companies receive is somewhat
unjustified because of misunderstandings, ignorance or
expectations held by people who think that insurance
companies have greater duties to the populace than the
law actually provides.
It is also clear to me that the current system of building
warranty insurance (BWI) is grossly misunderstood in
the community. There is little understanding that we
now have a system of last resort that is only going to
come into play in the case of the death of the builder,
insolvency or if the builder absconds and that any other
defect, negotiation, trouble or complaint has to be dealt
with directly with the builder or with the assistance of
the structures that have been set up by the government
to help in that process.
I have looked at the figures that have been reported in
the recent inquiry by the Victorian Competition and
Efficiency Commission. It is clear to me that that
system is at least working — whether it is working
entirely satisfactorily it might be still too early to tell,
but the indication from commission is that at least the
system is up and running and is resolving some of the
disputes by way of its mediation and what it is able to
offer.
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The whole system would be improved, and the
community’s understanding would be improved, if the
motion moved by Mr Rich-Phillips were adopted,
because it would bring out into the open much of the
information which is now not disclosed, which leads to
the sorts of misgivings, allegations, misconceptions and
conspiracy theories that are out there in the community
at the moment. It is clearly believed by a lot of people
that the insurers are collecting huge sums in premiums
each year, and we have heard some dispute about what
that is. Mr Smith and Mr Pullen both referred to the
figure of $350 million being quoted in some quarters.
They did not identify which quarters and said that it
was nowhere near that. That may well be so. I am glad
to have their assurance that it is not $350 million, but in
the Australian Financial Review of 30 August last year
the figure of $350 million per annum in BWI premiums
was quoted. That is clearly where that figure has come
from.
If it is only about half that, which is what was being
claimed by the two government defenders this morning,
then let us have the procedures proposed by
Mr Rich-Phillips in place and then we will not have any
arguments about what the premium collections are
because we will know. We would similarly know how
many claims are made and how many claims are
successful, because that Australian Financial Review
article of August last year spoke about the very few
successful claims.
I find the figures quoted in that article to be
unbelievable. I would be of the opinion that there are
more claims than that and that a lot of those claims
would be successful, but we are in the dark; we do not
know. They will not disclose it. It cannot be said that
this is commercial in confidence and the insurers will
not reveal this information to the market, because this
situation is different from the normal situation — it is a
compulsory scheme.
You do not have to insure your house for fire, and you
do a not have to insure your house against theft, both of
which are optional and you can take your own decision.
Maybe there is a reason for insurance companies not
disclosing how many people do insure or what their
premium collections are, but BWI is a compulsory
scheme. The fact that it is compulsory seems to me of
itself to dictate that we need some openness and
transparency, and we need to know exactly how much
money is involved, how many claims are being made
and how many claims are successful. Why would the
insurance companies not want to make that available
anyway if they are interested in participating in a
compulsory scheme? I am not clear as to why that
needs to be held so closely to one’s chest.
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On 15 November last year I met with senior executives
of the main insurer, Vero, when we discussed some of
these issues. I commend those two gentlemen for the
information they subsequently provided to me, because
I found it useful indeed. We canvassed some of these
issues at the time. I am not sure that I was at all
convinced of the validity of any of the reasons they
were able to advance at the time as to why we should
not have this in the public arena, but on the other hand I
acknowledge that that was not the main purpose of our
conversation at that time. We were talking about other
issues, so I should not perhaps attribute to them any
great resistance because we did not canvass that matter
particularly. However, we did have a good discussion
about how the system was working, why we do not
have more insurers coming into the market and some of
the past history.
We know it has been attended with all sorts of
misfortune. The HIH disaster clearly coloured the
whole industry in terms of builders warranty insurance.
It certainly left a bad taste in many people’s mouths. No
wonder there is suspicion out there in the community;
no wonder there is concern. No wonder there is some
sort of view held by a number of people who have had
bad experiences that all is not right, and no wonder
there are demands to get this sort of material out into
the public arena. I agree with them.
I have, as I am sure other honourable members have,
had very lengthy emails from Mr Andris Blums, who
has been known to me for 25 years. I have had
conversations with him recently on the telephone.
Andris is a fairly persistent customer, to put it mildly.
On the other hand you have to give him credit for the
work he has done over many years from a consumer
perspective in chasing this issue and making sure that
transparency occurs wherever he can possibly manage
it. The former government, to its credit, made
Mr Blums a consumer representative at a time when the
builders warranty insurance was under review. I am
sure he made a sound contribution at that time. He is
very concerned that insurance companies are collecting
large sums, that they are making huge profits, and that
they are not offering consumer protection. Let us get
this sort of information out into the public arena.
This is a compulsory scheme. The government has an
interest in this area. The Parliament has an interest in
this. Get it out in the open and we will see whether
Andris Blums is right or not. He may well be. I do not
think he is, in terms of the overall quantum of figures
he is talking about, but all he is doing is asking. He is
saying, ‘Give us the evidence. Show us that the
consumer is getting a fair deal out of all this’. I am not
sure that Andris Blums will ever be satisfied, but at
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least if you get the information out into the public arena
people can make their own judgments, and that is what
Mr Rich-Phillips is asking for today.
He is saying that we have a scheme here in Victoria
which is now a last-resort scheme. The people out there
think it is a first-resort scheme in that they will have
somewhere to go for recompense if they have shoddy
building work done, but we know that is not true. We
need therefore a better education system, and the
commission has already indicated that in
recommendation 7.1 of its report, which Mr Hall read
out to the house earlier today.
So we have a bit of a hiatus out there. We have a
community that is very concerned about builders
warranty insurance — not only the builders but the
consumers as well. But they do not know exactly what
is going on. They cannot make their own judgments
because there is not enough information in the public
arena for them to make a sound judgment; so of course
they are susceptible to allegations being made,
‘newspaper articles that make extravagant claims, and
even current affairs programs that from time to time
feature unfortunate families who have received a raw
deal. We tend to believe at face value what the program
says because we are not able to get the other side of the
story because of all this secrecy surrounding it.
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some reason delay its collection by 18 months because
it would require legislation and so on.
I completely reject that assertion by Mr Pullen. The
existing ministerial order that puts in place this
framework for builders warranty insurance already
imposes upon insurance contracts certain obligations on
insurers, and it would be a simple matter for the
Minister for Planning in the other place to amend that
ministerial order to require the collection of this
information that the motion seeks this morning.
Mr Pullen and Mr Smith, to a certain extent, referred to
the Victorian Competition Efficiency Commission
(VCEC) report and suggested that the government is
already doing this. I point out that the recommendations
in the VCEC report do not go to the nub of this motion,
and that is disclosure of this information — getting this
information into the public domain so that informed
decisions can be made.
This is a simple motion — a straightforward motion. It
will not impose burdens on the insurers; it will not
impose significant burdens on the government. If, as
Mr Pullen and Mr Smith assert, this is something the
government supports and something it is already doing,
there should be no difficulty for government members
to support this motion.

I see no reason for the secrecy. Mr Pullen was not able
to convince me why we should have the secrecy;
Mr Smith certainly did not convince me why we should
have the secrecy, so I say: Mr Rich-Phillips’s motion
has a lot of merit, and the house ought to adopt it.

This will go a long way towards having a far more
informed debate. It will go a long way towards lifting a
lot of the suspicion that exists within the builders
warranty market between builders and insurers, and I
urge members to support this motion this morning.

Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
I thank Mr Hall, Mr Strong, Ms Lovell and Mr Baxter
for their comments in support of the motion. As
Mr Baxter said, it is about lifting the veil of secrecy.
The motion does not condemn the framework for
builders warranty insurance that has been put in place;
it does not condemn the actions that the government has
taken in making those changes in 2002.

House divided on motion:

All it simply seeks to do is lift the veil of secrecy so that
builders, consumers, the government, insurers, and the
general public can have an informed debate and make
informed decisions about what is happening in the
builders warranty insurance market here in Victoria.
Mr Pullen in his contribution said that the government,
in principle, agrees with this motion. That being the
case, I call on members of the government to support
this motion. Mr Pullen, inexplicably, said that
mandating the collection of this information would for
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the near misses did not result in level crossing
upgrades?

Motion negatived.

DRUGS, POISONS AND CONTROLLED
SUBSTANCES (AGED CARE SERVICES)
BILL
Second reading
Debate resumed from 2 May; motion of
Mr GAVIN JENNINGS (Minister for Aged Care).
Motion agreed to.
Read second time.
Third reading
Mr GAVIN JENNINGS (Minister for Aged
Care) — By leave, I move:

Mr LENDERS (Minister for WorkCover and the
TAC) — I thank Mr Atkinson for his question. The
heartfelt sympathy of the entire community goes out to
the families of the people who died in the Ararat or any
other accident, whether it be on the roads, in the
workplace or otherwise. I propose to get, and the
government is very keen to get, a detailed report of
exactly what happened. As a minister I do not think it is
of any assistance for me to speculate on what happened
if I do not have the information before me. Certainly
the Victorian WorkCover Authority and every
government agency will fully cooperate with all the
work that the responsible minister, the Minister for
Transport in the other place, Peter Batchelor, is doing to
get that information in place so that as a community we
can make informed decisions on the safety issues and
go forward.

QUESTIONS WITHOUT NOTICE

In general terms it is fair to say it is an obligation of our
community and every community to look at safety
situations. In the WorkCover portfolio these things are
often done over the 5 or 10-year period when you want
to get things in place. There has been a lot of
community discussion and concern over the industrial
deaths that have occurred in Victoria in the last
fortnight; it has been truly horrendous. The work done
by the Victorian WorkCover Authority has been
supported by the Occupational Health and Safety Act
reforms, and changing community attitudes have been
extraordinary in bringing down injuries and deaths. But
the reminder we have had in the last fortnight of the
number of industrial deaths in this state brings us back
to the stark reality that this mission is never over. We
need to remain completely vigilant and keep on the path
of long-term trends that will bring down injuries and
deaths, because they are totally unacceptable in a
civilised society.

Rail: Trawalla accident

Supplementary question

Hon. B. N. ATKINSON (Koonung) — I direct my
question without notice to the Minister for WorkCover
and the TAC, Mr Lenders. I refer the minister to
statements by Rail, Tram and Bus Union representative
Bob Bassett on Monday, 1 May, following the train
accident at Trawalla. Mr Bassett said there had been a
number of near misses on the Ararat to Ballarat rail
line. Given that railway employees were killed and
seriously injured in the accident, will the minister order
WorkCover to interview Mr Bassett, initiate an
immediate investigation as to whether each near miss
was fully investigated on previous occasions and why

Hon. B. N. ATKINSON (Koonung) — I join with
the minister in extending sympathy to those people who
lost loved ones in a series of accidents in April.
Yesterday we had the seventh workplace death in
14 days, which, as the minister said, is a most
unfortunate record for this month.

That the bill be now read a third time.

In so doing I thank those who have contributed to the
debate, those who have not contributed to the debate
and those within our community who will be
participating in the implementation of, hopefully, a very
successful bill.
Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.
Sitting suspended 12.48 p.m. to 2.03 p.m.

I thank the minister for his answer to the question. I ask
the minister when he would expect a report from
WorkSafe with regard to the occupational health and
safety issues associated with this accident and the level
crossing issues that might have contributed to the
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accident. Will he give an undertaking to publicly
release the report and table it in the Parliament?
Mr LENDERS (Minister for WorkCover and the
TAC) — First and foremost any investigation in this
area should correctly be initiated and come from the rail
safety area. I have not commissioned a particular report
myself. These are operational matters that the authority
itself will deal with. If the authority has been asked by
other agencies to do further work, it will do so.
From my perspective as a minister, we will work on
systemic issues across the state to keep those issues
going in respect of any occupational health and safety
matter that needs to be dealt with. I will be responding
to any requests from other government agencies for
information so we can assist them in having an
informed report so the government and the community
can respond to this truly tragic situation in a measured
way.

Minister for Information and Communication
Technology: trade mission
Mr SOMYUREK (Eumemmerring) — I refer my
question to the Minister for Information and
Communication Technology, the Honourable Marsha
Thomson. The minister has recently returned from a
trade mission to Japan, the United States of America
and Israel. Can the minister provide the house with
examples of how the Bracks government is growing
Victoria and the benefits of the trade mission to the
companies that participated?
Hon. M. R. THOMSON (Minister for Information
and Communication Technology) — I thank the
honourable member for his question. People in this
house will have heard me talk about the potential of the
Victorian information and communications technology
industry to play a significant global role. I am pleased
to be able to say that the government is actively
supporting our ICT companies to do precisely that. Last
year, as I informed the house, 50 people accompanied
me to Aichi Prefecture in Japan. They were from
Victoria’s computer games industry, our e-learning
cluster, the radio frequency identification cluster,
intelligent transport systems and our business software
applications sectors.
I am pleased to be able to say that from that mission last
year projected sales over the next two years is almost
$16.7 million. As a result of that trip we took
companies back to Japan this year to gain from last
year’s trade mission. One of our computer games
companies, Tantalus Interactive, announced a
partnership with the publisher Kemco to produce a new
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video game for the Nintendo dual screen platform,
which is no doubt a game that members opposite will
undertake to play. It is noteworthy that our games
industry has had unparalleled access to Nintendo
executives within Japan and have reaped the benefits.
Other sectors that were represented on the trade mission
are also enthusiastic about the opportunities this
mission presented. The networking function held at the
Australian embassy in Tokyo was in fact
oversubscribed; we had to squeeze a few more in than
the embassy would have liked. The receptiveness by
the Japanese companies to what we had to offer as an
ICT industry was most welcome.
In Israel around 100 people attended a networking
function with representatives from the Israeli high-tech
industry. This follows from the Premier’s and
Treasurer’s visits and the establishment of the
VISTECH fund to facilitate collaboration between
high-tech industries. Israel offers a great opportunity for
our companies to work collaboratively for an intended
global market. I am certain that some of the potential
that exists there will in fact be realised as a result of our
recent trade mission to Israel.
In the US we finalised a deal that reflects many of the
objectives of the Bracks government’s ICT industry
plan. The Victorian government brokered a deal which
sees two of the world’s largest ICT companies in an
alliance with a local company, Cebridge, which is
based just down the road in Burnley. Cebridge has
developed a world first. It is the world’s first automated
disaster recovery data backup system. It will partner
with Hewlett-Packard and Intel to deliver a pilot for this
technology in Bangladesh, the Philippines, Singapore
and here in Australia. These are world-class
performances by our companies producing world-class
results.

WorkCover: claims records
Hon. B. N. ATKINSON (Koonung) — I wish to
address a question without notice to the Minister for
WorkCover and the TAC, Mr Lenders. Can the
minister advise the house if he was consulted on and
agreed to the policy decision of the Victorian
WorkCover Authority to place a six-year cap on
employer access to claims records unless they can
establish a case for access to earlier records through a
review process?
Mr LENDERS (Minister for WorkCover and the
TAC) — I am delighted that Mr Atkinson is asking
questions about WorkCover. It is a long time and he has
had one question in about 200 days.
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Hon. Philip Davis — You will give some good
answers then.
Mr LENDERS — The Leader of the Opposition
says that we might get some good answers. I am
confident that we treat question time with a seriousness
that the Kennett government never did. I am very
confident we will give some very good answers.
Mr Atkinson asked about claims records and access to
them. I responded to his question on this particular
issue which I took on notice some weeks ago when he
raised it in questions without notice.
Hon. B. N. Atkinson — I have not got a response
yet, by the way.
Mr LENDERS — Mr Atkinson says he has not got
the response. It is in the mail. I signed it off over the
weekend, so it is probably waiting in his electorate
office now.
The material issues really are that any access to claims
information is a delicate mix. On the one hand there is
the obvious need for an employer who provides
information to the Victorian WorkCover Authority or
one of its agents to see the information that goes in —
given that the information goes to the employer in the
first instance. Beyond that, when the agent or authority
processes it there are a couple of next steps. One is
quite clearly the right of the employer who provides the
information to get access. But there are also privacy
issues about whose records they are and what their
confidentiality is.
Mr Atkinson, and any employer who feels that this
process does not give sufficient information or
coverage, can take some comfort from the fact that,
firstly there is an internal review process within the
Victorian WorkCover Authority, which was set up by
the Bracks government. Secondly, there is also the
external review processes of the Victorian Civil and
Administrative Tribunal or the courts, which are always
options if people think that a case has not been
adequately dealt with. There are tens of thousands of
WorkCover cases a year. There are obviously cases
where employers, employees and the unions
representing them have issues.
The insurance scheme is but a part of a broader regime.
If we can bring down injuries in the first place by good
occupational health and safety, we do not need to rely
on an insurance system because the workers will not be
injured and we will not have those issues. In this sense
we want to work very closely with other jurisdictions,
including the commonwealth, to get a good regime in
place. We have put in place an occupational health and

1643

safety inspectorate to reduce the claims that
Mr Atkinson is referring to. One of the provisions in
our legislation last year was to have authorised
representatives of registered employee organisations
(ARREOs) in place, where you can have occupational
health and safety officials of unions going into
workplaces on safety issues. The commonwealth is
now, under its WorkChoices legislation, stopping those
ARREOs going into workplaces. It has no regard to the
fact that these ARREOs are union officials committed
to safety in workplaces.
Hon. Bill Forwood — So say you!
Mr LENDERS — They are committed. I take up
Mr Forwood’s interjection. It is very fashionable for
those opposite to belittle union officials doing
occupational health and safety work.
Hon. D. McL. Davis interjected.
Mr LENDERS — Mr David Davis mentioned the
word ‘thugs’. It came out of his lips as he referred to
this, whereas union officials are overwhelmingly people
who go out and about doing their job to look after
injured workers. An injured worker is a very vulnerable
person, and some union representation assisting them is
something that I am pleased can be put in place. I think
those opposite do not have regard to the vulnerability of
injured workers. They have people actually assisting
them in times of need. I take my hat off to union
officials who go out there and look after the
occupational health and safety of employees, as I do to
employers who look after their employees.
I think I have answered Mr Atkinson’s question. It is a
holistic picture, and I think it is good.
Supplementary question
Hon. B. N. ATKINSON (Koonung) — I thank the
minister for his answer, and I point out that
section 27 of the Limitation of Actions Act 1958
provides that the period of limitation shall not begin to
run against a plaintiff if the action is for relief for the
consequences of a mistake until the plaintiff has
discovered the mistake or could with reasonable
diligence have discovered it. I therefore ask the minister
to advise me on what legislative provision or legal
ground the Victorian WorkCover Authority has
instituted the six-year cap policy.
Mr LENDERS (Minister for WorkCover and the
TAC) — I have in general terms responded to
Mr Atkinson’s question, and I responded to his
previous one that I took on notice, but given the
technical nature of that one — as my colleague
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Ms Mikakos says, he is seeking legal advice across the
chamber now — I will take that on notice.

Minister for Information and Communication
Technology: trade mission
Hon. H. E. BUCKINGHAM (Koonung) — I refer
my question to the Minister for Information and
Communication Technology. The minister has
informed the house how business has benefited from
her recent trade mission to Japan, the United States and
Israel. Can she provide the house with details of any
inward investment that she secured on this trip that will
help grow the Victorian information and
communications technology industry and indeed grow
all of Victoria?
Hon. M. R. THOMSON (Minister for Information
and Communication Technology) — As members
know, not only are we responsible for growing the
industry here in Victoria and encouraging it to look to
exports and opportunities globally, we are also
responsible for information and communications
technology (ICT) investment attraction.
I am pleased to be able to say that Victoria is a great
place to come and invest, and certainly ICT companies
believe that too. The reason they want to come to
Victoria is because we have a skilled work force,
because we provide world-class infrastructure, because
of our strong economy, because of our secure
environment and also because we have a progressive
and innovative government here in Victoria. All that
makes Victoria an attractive location for companies to
establish global operations or centres of research and
development or to locate their Asia-Pacific
headquarters.
The Bracks government is committed to building a
globally focused ICT industry. In order to do that we
encourage not only our own industry here at home but
those overseas who are looking for a good base. On my
most recent trade mission I was able to finalise two
such investments into Victoria that will bring up to
100 jobs for the Victorian ICT industry. In Tel Aviv we
finalised arrangements with leading Israeli IT services
and solutions provider Ness Technologies Inc. to
establish its Australia and New Zealand headquarters
here in Melbourne, which will create up to 50 new jobs.
Ness Technologies has offices in 15 countries across
North America, Europe and the Asia-Pacific, and it will
certainly add to the value of the industry here in
Victoria.
Whilst in New York we secured an agreement with
Computer Associates, one of the world’s largest
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e-security companies, to grow its work force with up to
50 new jobs through a scholarship program with
Victorian university students, providing jobs for young
Victorians. Computer Associates already employs
150 Victorians in R and D centres and laboratories in
Mooroolbark and Richmond. They undertake
groundbreaking work in the field of e-security.
Computer Associates has established its largest
anti-virus research centre as well as its corporate centre
of excellence for security here in Melbourne,
addressing key security areas of identity and access
management and also threat management.
The investment Computer Associates is making in
Victoria is a vote of confidence in Victoria, in the
talents of our young people and in the Victorian
economy. It will also add to our global reputation —
one that we think is important, particularly in the area
of e-security. I reiterate that we are such an attractive
proposition because of the skill sets of our young
people, because we offer a secure environment and
because we provide an innovative government that is
growing Victoria’s economy not just for now but for
the long haul. These are world-class companies with
world-class performances investing in Victoria.

Gas: Bairnsdale supply
Hon. P. R. HALL (Gippsland) — My question
without notice is directed to the Minister for Energy
Industries, the Honourable Theo Theophanous. It
concerns natural gas reticulation in Bairnsdale — a
matter which the minister has spoken about a number
of times in this chamber. I ask the minister: why is it
that Bairnsdale Secondary College is required to
contribute $100 000 of its own locally raised school
funds towards the cost of natural gas connection?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — First of all, let me again say how proud
this government is of the $70 million gas extension
program which is designed to deliver natural gas to
regional Victoria.
Honourable members interjecting.
The PRESIDENT — Order!
Hon. T. C. THEOPHANOUS — I am sure that
Mr Hall wants to hear the answer.
Honourable members interjecting.
The PRESIDENT — Order! The minister to
continue, without interruption.
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Hon. T. C. THEOPHANOUS — Thank you,
President. I am attempting to answer Mr Hall’s
question. Obviously we are very proud that 34 towns
are getting natural gas as a result of this government’s
efforts. We are obviously very proud of the provision of
gas to Bairnsdale.
Hon. Philip Davis interjected.
Hon. T. C. THEOPHANOUS — If the Leader of
the Opposition wants to start quoting places in regional
Victoria where he thinks gas should have gone to, I am
happy to start quoting the names of the 34 towns that
are getting natural gas. I do not think that kind of
childish behaviour helps anyone in this house. This is a
serious question that has been asked by the member. I
am attempting to put my answer in the context of the
program that is delivering natural gas extensions
throughout Victoria. I know the member supports the
gas extension programs going into these regional
towns, including Bairnsdale. It is a very important
regional centre, and it is very important that that centre
is provided with natural gas.
I am not familiar with the exact detail of the instance
the member has raised with me in relation to this
particular secondary college, which I take it is a
government secondary — —
Hon. P. R. Hall — It is a government secondary
college.
Hon. T. C. THEOPHANOUS — It is a
government secondary college. I would have thought, if
it is a government secondary college, that any cost of
the extension of natural gas would fall on the
government as well. I am not sure what point the
member is making in relation to this. The fact is that the
gas is now becoming available. Therefore it will be a
lot cheaper to heat the school than it was in the past as a
result of accessing natural gas. The ongoing running of
the school will be far cheaper than it was in the past.
The actual connections to particular businesses,
particular organisations or private homes is a matter
which varies considerably. I am happy to have a look at
the particular issue the member has raised with me to
see whether there is any disadvantage accruing to this
secondary school. I will have a look at it and respond to
the member.
Supplementary question
Hon. P. R. HALL (Gippsland) — I have a
supplementary question. I thank the minister for his
preparedness to look into this issue, which I can assure
him is a fact. By way of a supplementary question and
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to clarify, therefore, the general government policy in
respect of these matters, I ask: is it government policy
to connect all government buildings, including schools
and hospitals, to natural gas in towns where reticulation
is occurring, and who bears that cost?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — Again this is a question which goes to
some detail and also goes across other portfolios. I am
happy to return to the member with a response on this
question as well, but I should say this: as a general rule
the government is very keen to connect not only private
businesses and private homes where gas is being
provided through the natural gas extension program but
also any facilities of which it is the owner. I would
expect that that would be our general view, but it may
vary in particular or specific circumstances. I will get
back to the member with a more detailed answer.

Commonwealth Games: demountable housing
units
Ms ARGONDIZZO (Templestowe) — My
question is to the Minister for Housing, Ms Broad. Can
the minister inform members of the house about recent
actions by the Bracks government to ensure that there is
a social legacy for families right around Victoria from
the Melbourne 2006 Commonwealth Games and how
these actions are helping to build all of Victoria?
Ms BROAD (Minister for Housing) — I thank the
member for her question and her interest in the benefits
that are flowing to the whole of the state from
Melbourne’s very successful hosting of the 2006
Commonwealth Games. These benefits are certainly
helping to build all of Victoria.
Recently I joined the Deputy Premier at the former
athletes village to announce plans for some of the
demountable units that temporarily housed athletes
during the Commonwealth Games. For anyone who has
any doubts about these demountable units, I can
certainly assure them that they are of a terrific
standard — they are very impressive indeed. I can
understand that many people are looking forward to
being able to use them for a whole range of purposes.
In this case the Bracks government has made available
20 of the demountable units for allocation by the Office
of Housing. I am pleased to say that we are moving
these units to locations where there is a high demand
for social housing, with a particular focus on rural and
regional Victoria. Six of the units will be reconfigured
into four-bedroom homes to meet the needs of
low-income larger families — three will be
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recommissioned in Robinvale, two in Horsham and
another in Colac.
I am also pleased to advise members that Community
Housing Ltd, one of Victoria’s five not-for-profit
housing associations and a very experienced
community housing manager, is contributing to the cost
of re-establishing a further six units that will be used to
house indigenous Victorians in Gippsland. Community
Housing Ltd will work closely with the Gippsland and
East Gippsland Aboriginal Co-operative and the Lake
Tyers Aboriginal Trust communities to provide
accommodation for both single people and families.
The three properties to be utilised at Lake Tyers will
also accommodate larger families. The provision of
these homes will complement other local community
developments including a recently built community
health centre, the increased availability of TAFE
courses to the community and a local housing upgrade
program that is also creating local employment
opportunities which are much needed.
A further eight demountable units have been allocated
for use as part of the Bracks government’s very
successful neighbourhood renewal initiative, with
Shepparton, Moe, Braybrook, Norlane and Delacombe
all set to benefit from these units. Importantly this will
mean that houses that are currently being used for other
purposes will be able to be freed up and used again as
homes for families. The demountables in these
neighbourhood renewal areas will be developed as
community facilities in consultation with local councils,
community groups and other government agencies that
are involved. There will be full consultation about the
development of those community facilities.
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was an enormous number of people here for the
Commonwealth Games. I welcome the member’s
questions in relation to any attribute of the
Commonwealth Games because one of the great things
about the Commonwealth Games from everybody’s
point is that it exceeded everyone’s expectations.
Anybody who was associated with the games enjoyed
themselves wholeheartedly. It was an absolutely
spectacular event. Although we do have a few
naysayers on the other side of the chamber, I am sure
that any post-games analysis will show that overall it
was a spectacular success.
I am confident that the targets that we expected to
achieve in relation to international or domestic visits in
relation to the games will be achieved or will be close
to being achieved. At present I do not have reports on
those figures but I expect those figures to be confirmed
with our office in the near future by Tourism Victoria,
which will confirm those figures absolutely before too
long.
Can I say that an absolutely enormous amount of
money was spent within the city. Something in the
order of $270 million was spent just immediately in the
heart or in or around the city at many, many venues for
a whole array of reasons. That was injected into the
economy and was just one of the immediate benefits of
the games. More positively, whether it was the visits,
the money spent or the showcasing of Victoria to the
rest of the world, the benefits — as mentioned by my
ministerial colleague — continue to flow on and will
continue to be exemplified in years to come through the
economic benefits that will make Victoria an even
better place to live.
Supplementary question

The relocation of these demountable units means that
the wider Victorian community is benefiting from a
lasting legacy of the Commonwealth Games as well as
helping to build all of Victoria — which is something
that the Bracks government, and particularly the
Minister for Commonwealth Games, the Honourable
Justin Madden, has been very determined to ensure and
the government is now delivering.

Commonwealth Games: international visitors
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
My question is to the Minister for Commonwealth
Games. Does the minister stand by his claim that the
Commonwealth Games attracted 40 000 international
visitors?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — There is no doubt that there

Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
I note that the minister said that he expects the target of
40 000 to have been achieved and I note that official
passenger data released last week by Melbourne
Airport shows that for the March quarter 2006
international passenger traffic was in fact 14 000 lower
than for 2005. How can Victoria have attracted an extra
40 000 international visitors for the games when,
compared to last year, 14 000 fewer international
visitors arrived?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — I welcome the member’s
question and any figures he might want to throw on the
table, but I am confident that we will achieve the targets
that we talked about. The indicators from Tourism
Victoria are that they are very confident that we will
achieve those targets.
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It is also worth appreciating that many of the visitors to
the country may well have come through the domestic
terminal, appreciating that we encourage people to stay
in Australia and Victoria and to come through different
forms and that one of the key supporters of the games
was the federal government in relation to attracting
visitors to Australia. So we would expect that many of
those visitors came on domestic flights. Appreciating,
too, that Qantas was one of the key partners that
delivered the packages, many of the guests who came
through the airport may have come on international
trips but through domestic flights coming into Victoria.

Wind energy: code of practice
Hon. J. H. EREN (Geelong) — My question is to
the Minister for Energy Industries. Can the minister
advise the house of the response of the Bracks
government to the announcement today by the federal
minister for the environment in which he proposes new
guidelines for the development of wind farms in
Australia?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the member for his question.
Following his desperate attempt to justify his decision
on the Bald Hills wind farm — a decision which has
been condemned by just about every commentator as
being nothing more than a political decision and
political sop — the federal minister is not content and
has now come up with a proposal to effectively stop all
wind farm development throughout Victoria. This
minister, Senator Campbell, is increasingly becoming
the minister against the environment — and in being
against the environment in this instance he is also
against regional jobs and investment.
Today he released a discussion paper on a national code
for wind farms. The problem is that nearly every public
statement from just about every other state and territory
minister is that they neither need it nor want it. That did
not stop Senator Campbell from going out and falsely
claiming that in relation to this proposal he had support
from a range of states. He does not have that support.
He made a big deal about Frank Sartor, the New South
Wales Minister for Planning, but in fact Frank Sartor
was quoted as saying yesterday that he has:
… strong concerns about any move to grant veto powers to
the commonwealth minister.

Well he should have concerns about granting that veto
power, because that is exactly what Senator Campbell
is attempting to achieve by this proposal for a national
code. He does not want a code; he wants veto power.
He wants the veto power for one reason only: he wants
to be able to oppose wind farms in circumstances where
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any of his mates in the Liberal Party ask that a wind
farm not go ahead. The way he would propose to do
that would be to simply get a rent a crowd. He would
tell his mate, ‘Go and get a rent a crowd to object to the
wind farm and I’ll knock it off, using my new code’.
He failed miserably with his find-a-bird strategy — he
could not find a bird anywhere — so now he has come
to a new strategy, a rent-a-crowd strategy, to try to stop
these wind farms and this renewable energy going
ahead. He is a discredited minister and the state
opposition should not support his continuing meddling
in Victoria’s affairs in relation to renewable energy.
This has a serious side because despite the fact of the
Victorian government’s efforts to cut greenhouse gas
emissions by encouraging wind farms and renewable
energy, Senator Campbell and the Howard government
continue to take actions to kill investment in regional
Victoria. They are not about killing birds; they are
about killing investment. They do not care about the
environment: they are not prepared to sign on to Kyoto;
they are not prepared to sign on to an emissions trading
scheme; and they have nobbled the renewable energy
scheme. Now they want to introduce a code to put the
final nail in the coffin of renewable energy in this
country.

Commonwealth Games: event companies
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
My question is again to the Minister for
Commonwealth Games. Victorian-based event
companies reported one of the worst months for
business in over a decade during March and the
Commonwealth Games. Can the minister provide the
house with any evidence that the games produced any
benefit at all for Victorian-based event companies?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — I welcome the member’s
question. I welcome any questions he has on the
Commonwealth Games because it is interesting that
post the Commonwealth Games very few questions in
relation to it have been raised by the opposition. I tend
to think that that is a reasonable endorsement of how
successful the games were. It is nice to know that the
opposition can ask those questions after the games as
well as before the games, because it shows that they
have an interest in the outcomes of the games, even
though they may not have had an interest in the
outcomes of the games before the games.
In relation to the people employed in the games,
whether it is the economic benefits, the jobs created,
showcasing the state to the rest of the world, the
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benefits in regional Victoria — in all those regional
areas that did a tremendous job in hosting various
elements of the games: Bendigo, Ballarat, Geelong, and
down in the Latrobe Valley — the huge effort, or the
volunteers who felt enormous pride and a sense of
achievement in committing themselves to the games, at
every level and indicator the games has been an
enormous success.
Of course there will be one or two naysayers, just as the
opposition from time to time like to relate that, but it
was the biggest event in Victoria’s history — across
basically two weeks. So of course if you are involved in
the event it is going to be an enormous benefit, but if
you are not involved in the event then it is going to be a
bit quiet.
Can I just say that whether it is for those two weeks or
whether it is for the next two years or whether it is for
the next 20 years, the benefits to this state and this city
will continue to flow on. I suspect that the events
companies, which were either involved or not involved,
will share in those accrued benefits going into the
future, because we have reinforced our reputation for
events right around the world. What has already
occurred, one of the big international events — —
Hon. B. N. Atkinson — It doesn’t help to pay their
land tax!
Hon. J. M. MADDEN — Mr Atkinson might like
to listen and pay attention to this, because it is very
important to his shadow portfolio responsibilities. Sport
Accord, an international event which is held every year
around the world, is an event where all the sports and
events come together to showcase what is on the
agenda and what is likely to take place. One of the
benefits of the event is that international sporting
associations come together, and a lot of their
networking and potential events lobbying occurs there.
The talk of the event this year, I understand, was the
Commonwealth Games and the success of the
Commonwealth Games, not only with the spectacular
array of events that were delivered but in particular the
success of the opening ceremony. In many ways the
opening ceremony being spread right across the city
showcased to the rest of the world a new way to do
events, a new way to do opening ceremonies.
We have already educated the rest of the world on how
to do events better. What I suspect is that we will see
even more events occur in this state through this
government over the next few years, and every one of
the companies that is involved in events — whether
they be small, boutique companies, hospitality
companies, equipment or marquee companies, any of
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those — will no doubt share in the accrued benefits for
years to come because of the success of the
Commonwealth Games, making Victoria not only a
better place to work and live but an even better place to
raise a family.
Supplementary question
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
The minister in his answer spoke about the events
companies that were engaged and were not engaged
with the games and where employment was created and
where it was not created and the activities in the
regions. So I ask: will the minister now provide the
house with full details of events and promotion
contracts the government entered into, including where
the events companies were located, how much they
were paid and for what?
Mr Viney — On a point of order, President, that is
an entirely different question from the original question.
The original question asked the minister about the
nature of events companies, and the member is now
asking the minister to provide details on a whole range
of contracts — under the guise of using the same word,
‘events’ — that clearly have no relationship to the
original question.
Hon. G. K. Rich-Phillips — On the point of order,
President, the supplementary question related to the
minister’s answer. He spoke about companies that were
involved and were not involved and he spoke about the
different regions. The supplementary question, although
it seeks detail, merely relates to the matters that the
minister himself raised in his answer, and the minister
is of course at liberty to take it on notice if he needs
more time to provide the detail.
Mr Gavin Jennings — On the point of order,
President, I think you would be pretty clear, as
Mr Rich-Phillips has given you guidance, on how the
issue should be dealt with. At the very conclusion of his
point of order he clearly indicated that he understands
that this is a question that would more appropriately be
asked as a question on notice as distinct from a
supplementary question.
The PRESIDENT — Order! With respect to the
point of order raised by Mr Viney about whether the
supplementary question was appropriate, in previous
rulings I have given I have pointed out that the
supplementary question should be asked only to
elucidate or clarify the answer given to the original
question. It should relate to the answer and should be
asked only if the member asking the question feels it is
necessary to seek further information on the matter or
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to ask the minister for further explanation of the
answer.
The supplementary question the member asked referred
to quite extensive detailed information and is in order.
Yes, it was asking for detail, but it is up to the minister
how he will respond to it. The supplementary question
is in order, and the minister can respond accordingly.
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — Thank you, President, and
again I welcome the member’s question. One of the
things that we have always been committed to is
absolute transparency in relation to reporting on the
Commonwealth Games, and we will maintain that
position because we will offer, as we always have, a
whole-of-games report.
A special purpose report on the games has been
provided with the Department for Victorian
Communities annual report. We will have that once
again. We will have a whole-of-games report, and if
there is any specific information that the opposition
member does not get in that special purpose report or
the whole-of-games report, in the wrap-up, we will be
happy to provide it to him on request or have him
briefed on that issue. When the time comes, when all
the information is made public, we will be happy to
continue to brief him because we know he has been so
supportive of the games both in the lead-up to as well
as post the event.
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hospital treatment. In years to come hopefully we will
see a service configuration through health care that will
be based on the preventive end, the early intervention
end and the rehabilitation end rather than on skewing
resources and allocations to the acute hospital sector.
The week before the Minister for Health and I
embarked upon that policy direction I joined Mr Hilton,
other local members from the other place and the good
people from the Peninsula Health Service at a
sod-turning event to launch a new $20 million facility
in Mornington that will be the epicentre of an integrated
subacute community rehabilitation and community
health service in the years to come.
Hon. Philip Davis interjected.
Mr GAVIN JENNINGS — I think Mr Davis will
be satisfied by the fact that with the first instalment, this
$20 million instalment, the facility will indeed be at the
centre of the service configuration — so satisfying my
use of the word ‘epicentre’ — and be a quality service
that will provide for the needs of people from the
Mornington Peninsula, not exclusively seniors but
people who require community rehabilitation services,
and provide geriatric and evaluation beds and the
opportunity for people to be rehabilitated in this
state-of-the-art facility. It will form a central hub of
further residential aged care services, which will
include a mental health residential facility, and it will
involve integration with the community health centre
for the Mornington Peninsula.

Aged care: Mornington centre
Hon. J. G. HILTON (Western Port) — My
question is to the Minister for Aged Care, Mr Jennings.
Can the minister advise on the Bracks government’s
efforts to build all Victoria, and in particular on the
progress of work to develop a new state government
aged care centre in Mornington?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I thank Mr Hilton for his question and his
concern about the wellbeing of older members of our
community right across Victoria, let alone those, very
importantly, on the Mornington Peninsula.
Last week in the company of my colleague the Minister
for Health I announced a policy that will lead to a
greater degree of public accountability and participation
in communities right across Victoria in terms of health
care planning, particularly health care planning through
the prism of community-based services, subacute
services and rehabilitative services — services that are
designed to make people healthy and independent and
militate against the need for what is very intensive acute

The government, through its commitment to service
configuration on the Mornington Peninsula, is very
pleased to be associated with the great work of
Peninsula Health in establishing a service configuration
that reinforces health independence. I am very
confident, because of the times I have travelled to
Peninsula Health and discussed with the staff their
approach to integrated and coordinated
community-based care and their commitment to health
independence, that it will be a shining example right
throughout Victoria of this great approach to
community-based care.
We will provide $20 million to the 60-bed facility for
geriatric and evaluation management beds, which will
be the first instalment for this major redevelopment.
This $20 million allocation is exclusive of the
$258 million — which I often talk to the house
about — we have allocated to the redevelopment of
39 residential aged-care facilities throughout Victoria.
On most occasions when I talk about the commitment
of the Bracks government to residential aged care I talk
in the context of regional and rural areas of Victoria and
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I talk about residential aged-care facilities as distinct
from community-based centres such as this. I am
pleased to add to the support of our community through
this facility.

be exercised by both the minister and an inspector. The
government amendment removes that power from an
inspector so that only a minister can increase the length
of a stop order by an additional 14 days. That is the
second amendment.
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Further, the bill required the Heritage Council to
approve candidates prior to the minister appointing
them as a inspectors, and while the minister will
maintain the power to appoint an inspector, the effect of
the amendment will be to dilute the requirement for the
minister to have the approval of the council before that
appointment is made. In fact the obligation on the
minister will be merely to consult with the Heritage
Council prior to making the appointment of an
inspector. That is covered by the third amendment. So
that is the scope of the three amendments. Otherwise
the bill is as presented to the Legislative Assembly.

Answers
Mr LENDERS (Minister for Finance) — I have
answers to the following questions on notice: 5670,
6157, 6383, 6476, 6621, 6653, 7033, 7121, 7126, 7262,
7883, 7889, 7892, 7900, 7925.
Hon. BILL FORWOOD (Templestowe) —
President, I wish to raise the issue of question 5313 and
ask the minister if he has had any success in extracting
an answer from the department.
Mr GAVIN JENNINGS (Minister for Aged
Care) — In terms of my ongoing success, I have had
success in conveying to Mr Forwood that I am
determined to achieve an outcome for this. I have been
successful in achieving its resurrection on the notice
paper, and in due course I will be successful in
extracting an answer from the Minister for Health. I am
confident that I will be able to do that soon.

ABORIGINAL HERITAGE BILL
Second reading
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs) — I move:
That, pursuant to sessional order 34, the second-reading
speech be incorporated into Hansard.

It is with some degree of pleasure that I introduce to the
house the second-reading speech covering the
Aboriginal Heritage Bill 2006. However, I need to draw
to the attention of the house the fact that in the
Legislative Assembly the government introduced house
amendments which were adopted. They relate to three
matters.
There was a provision in clause 93 of the bill which
enabled the powers of the minister or an inspector to
revoke a stop order issued under what we anticipate
will be the act. The amendment clarifies that the
minister may revoke any stop order and an inspector
will be able to revoke a stop order that they had issued
themselves. That is the first amendment.
Previously in the bill there had been a power to extend
a stop order after a 30-day period, and that power could

Motion agreed to.
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
In doing so I would like to acknowledge the people of the
Kulin nation — the traditional owners and custodians of the
land on which the Parliament stands. The government pays
our respects to their elders — past and present and takes this
opportunity to acknowledge the many Aboriginal nations who
have lived on this land for thousands of generations prior to
and since the establishment of the state of Victoria.
When the Bracks government first came to office we
committed to achieving genuine partnership with indigenous
people. We did so in the belief that Victoria will never be a
truly equal and fair society until we complete the unfinished
business of reconciliation. Our government outlined a vision
for reconciliation in Victoria, which is to create a society that
is proud of its Aboriginal heritage, addresses the
dispossession and disadvantage experienced by indigenous
people, heals the hurt of past injustices, and commits to
building a positive future.
This bill is an important step towards reconciliation in
Victoria. Aboriginal heritage is important for all Victorians. It
is crucial for Aboriginal people to have laws which recognise
their relationship to land and the past and provide legislative
mechanisms to protect and preserve their heritage for future
generations. Aboriginal heritage is also an integral part of
Victoria’s history. Victorians can be rightly proud of our
natural heritage, our Aboriginal heritage and many aspects of
our colonial and post-Federation heritage. Our government
recognises the importance of maintaining effective legislation
to protect, preserve and manage our heritage for the benefit of
all Victorians.
Victorian legislation protecting our Aboriginal heritage has
not been updated since 1972, when the Archaeological and
Aboriginal Relics Preservation Act was passed. The major
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legislation protecting Aboriginal heritage that applies in
Victoria is the relevant part of the commonwealth Aboriginal
and Torres Strait Islander Heritage Protection Act 1984.
In 1987, the commonwealth government responded to a
request from the then Labor government in Victoria to amend
their legislation to better protect Aboriginal heritage in
Victoria. This resulted in the insertion of part IIA into the
Commonwealth Act 1984. Whilst part IIA was significant
legislation for its day, it is now time to bring the responsibility
for the protection of Victoria’s Aboriginal heritage back to
Victoria. Victoria has a rich and diverse Aboriginal cultural
heritage. The purpose of this bill is to protect that heritage.
This bill will accordingly repeal the state Archaeological and
Aboriginal Relics Preservation Act, and relies on the
commonwealth repeal of IIA of the Aboriginal and Torres
Strait Islander Heritage Protection Act to have effect.
The government has conducted a broad-ranging consultation
process in developing new Aboriginal cultural heritage
legislation, starting in 2004 with Aboriginal communities and
ending in December 2005, following the release of an
exposure draft of the bill. One of the strongest messages taken
from consultations with indigenous communities was the
need to recognise the role of traditional owners in managing
their heritage.
Aboriginal Heritage Council and registered Aboriginal
parties
The bill addresses this concern by establishing an Aboriginal
Heritage Council comprised of traditional owners, to provide
a statewide voice for Aboriginal people on the management
of cultural heritage. The council will be responsible for
registering Aboriginal parties as cultural heritage decision
makers for areas in Victoria and advising the Minister for
Aboriginal Affairs in relation to the protection of Aboriginal
heritage.
Registered Aboriginal parties will be responsible for
protecting and maintaining Aboriginal places and objects of
cultural significance within their area, through establishing
cultural heritage management plans, advising on heritage
permits, entering into heritage agreements and negotiating the
repatriation of Aboriginal human remains.
In determining applications for registration, the Aboriginal
Heritage Council will be required to take into account a range
of factors, including whether the applicant is a native title
claimant or holder, or has a traditional connection to an area,
or can demonstrate a historical or contemporary interest in the
heritage of an area coupled with expertise in managing that
heritage. There may be circumstances where the council may
register more than one Aboriginal party for an area if they are
of the view it is in the best interest of achieving the objectives
of the act and they are satisfied that it would not unduly
hinder the operation of the act.
In exercising its powers of registration, the council must
register native title holders for areas of land in which a
determination has been made in their favour that native title
exists. For those areas, native title holders will have exclusive
decision making powers under the act. The council must also
take into account the terms of any relevant registered
indigenous land use agreement, whether applicants have
entered into an agreement with the state in relation to land and
natural resource management, and consider the interests of
Aboriginal groups to whom freehold title to land has been
granted under particular legislation.
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Establishing a comprehensive register of Aboriginal parties
covering the whole state will be a primary focus of the
Aboriginal Heritage Council in the transition from the
commonwealth act to the new Victorian act. It is envisaged
that the register will for the first time provide the recognition
of Aboriginal nations within a Victorian legislative
framework.
Cultural heritage management plans, permits and
agreements
Currently, many developments attract the need for an
Aboriginal heritage assessment. Since 1987 in Victoria,
developers have been required under commonwealth
legislation to obtain the consent of local Aboriginal parties if
a development was likely to interfere with or damage
Aboriginal places or objects. The purpose of the heritage
assessment is to establish the nature of any Aboriginal
heritage present in an area, and to provide an informed basis
for managing that heritage in the context of development.
Whilst local government has been obliged to consider
Aboriginal heritage in the planning process, there has been no
legislative procedure to assist planners or industry groups in
meeting these obligations. Consequently, assessment
procedures have been inconsistently applied across Victoria,
and major changes in land use have occurred without
recognition of their potential impact on Aboriginal cultural
heritage. Late consideration of Aboriginal heritage has
resulted in delays to projects, costs to industry, pressure on
Aboriginal communities, and poor or ad hoc protection of
heritage.
This bill addresses these concerns by integrating the
protection of Aboriginal heritage with planning and land
development approval processes. The bill requires the
preparation of a cultural heritage management plan at the
planning stage of certain developments or activities. For
example, developments that require an environment effects
statement will require a cultural heritage management plan.
Other circumstances in which a management plan is required
for an activity will be clearly specified in regulations.
Decision makers, such as local government, will not be able
to issue a permit or authority for those activities until the
management plan is approved. Registered Aboriginal parties
are empowered under the bill to approve or not approve
management plans. A decision not to approve a management
plan can be reviewed in the Victorian Civil and
Administrative Tribunal.
The bill also provides for cultural heritage permits in relation
to activities that do not require a cultural heritage
management plan, such as carrying out scientific research on
an Aboriginal place or buying and selling certain Aboriginal
objects. The Secretary of the Department for Victorian
Communities determines permit applications, subject to any
advice from the relevant registered Aboriginal party.
Registered Aboriginal parties may also enter into cultural
heritage agreements with landowners or Crown land
managers under the bill, for example to access, maintain or
rehabilitate Aboriginal places on private land or Crown land.
The bill provides a process for the registration of cultural
heritage agreements on land title if agreed by the parties.
Enforcement
The bill includes a range of measures to promote the effective
enforcement of the new legislation. The Minister for
Aboriginal Affairs will be empowered to order a cultural
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heritage audit where the minister reasonably believes there
has been, or is likely to be, a contravention of a cultural
heritage management plan or cultural heritage permit.
The bill retains the existing power of the minister or an
inspector to issue a stop order where there are reasonable
grounds for believing that an activity is harming, or likely to
harm, Aboriginal heritage. Existing powers for the minister to
make longer-term declarations of preservation have also been
retained, with modifications to improve the effectiveness of
these provisions.
Since its introduction into the Legislative Assembly, house
amendments have been moved by the government. With
respect to stop orders issued under part 6 of the bill, the
amendments clarify the intention that the Minister for
Aboriginal Affairs can revoke any stop order, and that an
inspector can revoke a stop order made by him or herself, and
that only the minister has the power to extend a stop order.
Further, in appointing or reappointing inspectors under
part 11 of the bill, the amendments clarify the intention that
the Aboriginal Heritage Council may advise the Minister for
Aboriginal Affairs but not veto a decision to appoint or
reappoint an inspector.
The bill modernises offences relating to harming Aboriginal
heritage, breaching stop orders, and breaching protection
declarations over Aboriginal places and objects. It also
updates the maximum penalties for these offences to provide
an effective deterrent against harming Aboriginal heritage.
The bill also provides for increased responsibilities,
accountability and support for inspectors appointed under the
act, consistent with authorised officers appointed under other
Victorian legislation.
Commencement and review
The commencement of the bill will be aligned with the
repealing of part IIA of the commonwealth Aboriginal and
Torres Strait Islander Heritage Protection Act. The
transitional arrangements are intended to recognise existing
decisions under the commonwealth act. The Victorian
government appreciates the degree of cooperation shown by
the commonwealth to allow for replacement legislation.
Within five years of its commencement, the legislation will be
reviewed to ensure the scope of the legislation is adequate and
to ensure its efficacy and efficiency.
I commend the bill to the Council.

Debate adjourned for Hon. W. A. LOVELL (North
Eastern) on motion of Hon. Andrea Coote.
Debate adjourned until next day.

ROAD SAFETY (DRUGS) BILL
Second reading
Debate resumed from 2 May; motion of
Ms BROAD (Minister for Local Government).
Hon. R. H. BOWDEN (South Eastern) — I rise to
make a contribution to the debate on the Road Safety
(Drugs) Bill. The opposition is supporting the bill
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because it is a further initiative to improve road safety
in a meaningful way. There is strong support for the
extra measures that are contained in the bill in relation
to roadside testing for illicit drugs. The bill also makes
a change to the registration fees and charges that apply
to heavy vehicles and articulated vehicles so that they
are returned to the state for registration and costs and
the provision of those regulations. Those are the two
main points contained in the legislation.
I would like to begin by saying there is strong support
in the community for the improvements to road safety
that will undoubtedly flow from the provisions of this
bill when it has completed its parliamentary process. I
will mention several features of the bill and then go into
some detail. From 1 July the sunset clause that exists in
the current legislation will be removed so that the
ability of Victoria Police to conduct roadside testing for
illicit drugs is extended beyond that sunset time. We
think that is good and we support the measure.
The illicit drug called ecstasy will now be included on
the list of drugs to be detected, and motorists will be
subject to random testing for that drug. We think that is
desirable because ecstasy is of concern to the
community. It is undoubtedly an illicit drug which
causes impairment to driving ability and the ability to
control either a motorbike or a motor vehicle. Ecstasy is
now able to be detected and is covered by the penalty
arrangements. The third major point about the
legislation is that by implementing it Victoria will be
able to participate in a new national scheme for heavy
vehicle registration charges.
Coming back to the illicit drug detection arrangements
in the legislation, I remind honourable members that
testing for illicit drugs on roadsides in Victoria was
commenced on 13 December 2004. I understand it was
a world first, and it has been well received by the
community. There was a great deal of publicity at the
time the testing process was commenced. The methods
employed are able accurately and reliably to detect
illicit drugs in the body of a person in charge of a motor
vehicle. This major change has improved the basic
legislation, the Road Safety Act of 1986, and is part of a
progressive improvement process achieved through
different amendments. We can look with satisfaction
towards seeing a decrease in the number of fatalities
and injuries as this measure is further applied.
What we as a legislature expect from the adoption of
the legislation is further prohibition of and stronger
enforcement against drug-driving. The legislation will
give Victoria Police the ability to carry out those tests
beyond 1 July 2006. The detection and penalty
arrangements will also apply to the use of the illegal
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drug MDMA, which is also known as ecstasy. I will try
and pronounce the full chemical name of MDMA,
which is a challenge. It is
methylenedioxymethylamphetamine.
Hon. Andrea Coote — Say it again?
Hon. R. H. BOWDEN — I will say it again in
response to the Deputy Leader of the Opposition. It is
methylenedioxymethylamphetamine, which is known
as MDMA or ecstasy. Under the legislation that will be
able to be detected as an illegal drug.
Hon. B. W. Bishop — Well done!
Hon. R. H. BOWDEN — I thank Mr Bishop; I
appreciate his support. The available statistics for 2003
and 2004 regrettably indicate that 30 per cent of drivers
and riders killed in Victoria tested positive for drugs
other than alcohol. I shall repeat that for honourable
members, because it is an important but sad statistic —
30 per cent of drivers and riders killed in Victoria in the
years 2003 and 2004 tested positive for drugs other than
alcohol. That imposes a high cost on the community
and poses a high risk for other users of the road system
who may not have any exposure to or use those drugs.
Those who have unfortunately left us have left a
concerning legacy in the grief, financial costs and
emotional costs that are attached to that sad road toll.
There is no case for driving or riding a vehicle in
Victoria or anywhere else with a concentration of illicit
drugs in your body. The overall point is that such drugs
impair the ability of the vehicle operator to perform
their tasks properly, and therefore that impairment has
to be detected and penalised. There is strong support for
that.
We now have improved technology, and through that
improved technology detection of MDMA, or ecstasy,
is now assured. Some interesting statistics show that in
the first year of tests there were a total of
13 176 roadside drug tests. Sadly, and unfortunately,
2.1 per cent of all those tested were positive — 1 driver
in every 46 pulled over at random and tested was
positive to MDMA or tetrahydrocannabinol (THC). On
random tests the number detected was four times the
number detected on a similar sample for alcohol. It is
typical that approximately 1 in 100 random tests for
alcohol is positive. So for every 100 drivers or riders
tested for alcohol you might find 1 who is positive, but
the sad statistic that has forced this desirable action is
that 1 in every 46 tests for these drugs is positive.
Drug testing employs different technology from that
used in alcohol roadside testing, but there are no
difficulties in terms of the technology or the ability to
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test. There is now a well-established process that is able
to be handled as an operational matter by Victoria
Police. There does not appear from our position as a
legislature to be any real technological or operational
reason why the state cannot proceed with confidence to
further support the use of these testing methods for the
detection of what is absolutely irresponsible and
indefensible behaviour.
I shall briefly make some comments about an article at
page 9 of today’s Herald Sun that has the most
unfortunate headline ‘Drug report exposes
amphetamine explosion. We top ecstasy abuse’. The
article lists about 8 or 10 countries with the worst
level of abuse. Australia is at the top of the list. The
list of the 10 nations with the highest number of
ecstasy users as a percentage of population shows
Australia as having 4.2 per cent, the Czech Republic,
2.5 per cent, and New Zealand, 2.2 per cent. It goes
down to the United States of America at 1.1 per cent
and Ireland at 1.1 per cent. The article states:
More than 2 million Australians have taken illegal
amphetamine-based drugs.
And Australians are the biggest users of ecstasy in the world,
per head of population.

It goes on to say that a senator estimated that 1 in
10 Australians had tried these illicit substances. It then
gives some further revealing information. The article
says:
Police arrested 77 333 people for drug-related offences in
Australia last year and seized more than 13.6 tonnes of illegal
drugs.

It then says:
There has been a 556 per cent increase in the number of
amphetamine-producing clandestine laboratories detected in
Australia since 1996.

It continues:
Seventy per cent of people arrested in Australia have used
illegal drugs in the 30 days before being arrested.
…
Forty-one per cent of females detained by police tested
positive to amphetamines and 29 per cent of males did.
…
Australians snort and inject almost three tonnes of cocaine a
year.

The article goes on to give some other very alarming
and interesting statistics and comments, which I will
not continue with because the house has been very
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helpful in allowing me to present from this article
already, but it does say that cannabis use is increasing.
Fortunately roadside drug testing is able to detect
cannabis use, and with the increasing use of cannabis
and the fact that it unquestionably impairs the ability to
operate a motor vehicle, then the more testing that is
done and the more recalcitrants that we detect and
penalise, the better, because we need to have safer
roads.
So if we acknowledge and accept the newspaper
statistics that have been provided in today’s press, it
gives us some calibration of the cause for concern that
exists in relation to the need to apply this technology
and further support and provide the resources for
roadside testing for drugs and other illicit substances.
I thought honourable members would like to have some
further calibration information in relation to the size of
the problem and the supporting data that might help to
give them a better understanding of the importance of
the bill and the measures that it brings into the
legislative arrangements.
I refer to the Australian Bureau of Statistics information
provided to me by the parliamentary library today
regarding motor vehicles on register. Page 11 of the
ABS motor vehicle census statistics shows that in the
year 2005 Victoria had 467 557 light commercial
vehicles, 18 618 light rigid trucks, 70 079 heavy rigid
trucks, 21 183 articulated trucks, 15 837 buses,
107 581 motorcycles, and a grand total of motor
vehicles registered and operating in this state of
3 649 582. If we have over 3 million operating
registered motor vehicles in this state and 1 driver in 46
tested at random is shown to be positive for illicit drugs,
we have a massive problem. The need to implement the
detection and penalty regime is very urgent indeed, and
that is why we support the bill.
Sadly each state and territory in Australia experiences
deaths and serious injuries on a too-regular basis. Again
in the At page 37 of the ABS statistics there is a table of
the number of deaths by state or territory and road user
for the period 1980 to 2005. In 2005 in Victoria
166 drivers, 78 passengers and 49 pedestrians were
killed. The total of all road user fatalities in Victoria for
2005, according to page 38 of the ABS statistics, was
348. If we can do anything constructive to lower that
number, lower the number of serious injuries and
reduce other trauma, shock and costs, we should do so.
The number of fatal crashes by state and territory
between 1980 and 2005 is also listed in table 29. This is
detailed on page 35 of the Road Deaths Australia 2005
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Statistical Summary. It shows that in 2005 there were
316 fatal crashes in Victoria, which is a change from
2004 of 1.4 per cent. But the average change,
encouragingly, between 2000 and 2005 was a decrease
of 3.3 per cent, down from the figure of 373 fatal
crashes in 2000. So some progress is being made. There
have been many measures put in place and an increase
in all sorts of administrative arrangements and detection
processes that have fortunately resulted in a decrease in
fatalities, and I would assume that would be reflected in
a corresponding decrease in the number of serious
injuries.
I thought honourable members would like to reflect on
the fact that we have a total of more than 3.6 million
vehicles in the state and that 1 in 46 users of those
vehicles, when pulled over at random, are testing
positive for illicit drugs. That is an appalling statistic,
and it is indefensible.
The other aspect of this bill I would like to address is
the change of arrangements for the registration of heavy
vehicles. From now on the registration and permit fees
for heavy vehicles will be set by the states as part of a
negotiated and agreed national approach to which the
states will be parties. Section 95A of the Road Safety
Act 1986 will be repealed to take into account the fact
that previously under the federal government legislative
arrangements those fees that were set in the Australian
Capital Territory were reflected as the fees that would
apply in the Australian states. That situation will now
change, and the ability to set those fees and charges for
heavy vehicles will now be returned, as would be
expected by many people, to the states and territories
themselves.
No-one can object to this; it is logical. In some ways it
is an administrative change back from the
commonwealth arrangements — which were agreed to
previously by the states — to the states themselves. We
do have one concern, and we do not want it
misinterpreted. I will delineate this quite clearly. In
terms of the change in registration fees and charges for
heavy vehicles, bringing them back to the state is
fine — I have no objection at all to that — but we do
not want it misinterpreted that the opposition is relaxed
about the possibility that the state government will use
our support of the legislation to signify our desire for,
or as encouragement in any way, shape or form of, a
significant increase in the cost of registration or permit
fees for heavy vehicles.
It has been suggested it is possible there will be a 30 per
cent increase in the level of registration and permit fees
that previously applied in the Australian Capital
Territory. There is no constraint or capping in the
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legislation to prevent a state, such as Victoria, or any
other state or territory, lifting its fees above those that
applied in the ACT in the year 2000 by the potential
level assessed at 30 per cent. I suggest it would be
entirely wrong for anyone reading the report of this
debate to believe the opposition is supporting an
automatic increase. We are not supporting that; we do
not want that to be a confusing measure. We are
supporting the benefits of the road safety and
drug-testing regime; we are supporting the desirability
of detecting recalcitrant drivers of motor vehicles; and
we are supporting the return of the ability of the states
and territories to set their registration and permit fees
for heavy vehicles. But we are not giving carte blanche
support to the present state government of Victoria to
just go ahead and say that the opposition supported an
increase in fees. We are helpful, but we do not intend to
mislead anybody. I have spent time on that point so that
it is not possible to misinterpret the intent of the
opposition on the cost of registration and permit fees.
We are suggesting to the government that if it becomes
overenthusiastic with this new power and races out —
as it has with several other state costs and so forth —
and starts to ramp up the registration and permit fees for
heavy vehicles, we will not be happy about that at all.
Transport companies tend to service niche markets and
operate widely across the state and the rest of Australia.
We have a strong, vibrant and most desirable transport
industry based here in Victoria. The Australian Bureau
of Statistics list I referred to earlier shows that we have
more than 15 000 buses, more than 21 000 articulated
trucks, more than 70 000 heavy rigid trucks, more than
18 000 light rigid trucks and more than 467 000 light
commercial vehicles. So if the Bracks government
wants to race out and start putting up the costs of the
trucking or other transport industries because of the
passage of this legislation, we suggest it should think
very carefully about the cost impact that those increased
registration and permit fees would have on the cost
structure of moving goods and supplying services
throughout this state, particularly in rural and regional
Victoria.
I would also suggest to honourable members that it is
reasonably well established and understood that the
profit structure of operating a transport business is
small. The profit structure is quite modest; it is
supposed to be about 2 to 3 per cent, and that is by no
means a major profit level. So any unreasonable,
unexpected impact imposed by government on the cost
structure, such as would be the case if the registration
and permit fees were to be unreasonably and rapidly
increased, would be a cause of real concern, not only
for the opposition but also for the industry itself given
the fact that there is a large number of different vehicles
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operating in many ways across many niche markets
across the nation and throughout rural and regional and
metropolitan areas of Victoria.
We were given an assurance by the state government at
the briefing and during other inputs that the state is not
intending to take unreasonable advantage with this new
arrangement for raising revenue which will return to the
state. I mention that in terms of fairness, but we are
signifying our concern that there should not be a rush of
blood to the head among the people in the Department
of Treasury and Finance with over-enthusiastic
recommendations to the Bracks government to
unrealistically and unreasonably raise the cost structure
for the transport industry.
As honourable members know, given the circumstances
and cost situation in relation to fuel supply, adding
further costs at the present time would be a cause for
real concern for tens of thousands of hardworking,
honest Victorian families and transport workers. We
want to make sure that is well and truly appreciated by
the government as a legitimate point of view.
We are totally supportive of the most desirable
measures in terms of roadside testing for illicit drugs. It
is our hope — and I trust the hope of all honourable
members in this chamber — that the technology for
detecting heroin will become available in the near
future. It is not available right now. Hopefully it will
become available soon; I would really like to see that
because heroin has been a long-established problem. If
we could gain the ability to detect the illegal use of
heroin — and it is illegal — we would be making a
significant advance in road safety.
We can now detect MDMA, or ecstasy, and cannabis,
and that is really good. If a scientific and reliable
method of detecting heroin were available, it would be
an excellent measure. I encourage the state government
to do everything it can to seek on a world-wide basis
any technical information to speed up making available
the accurate detection of heroin so we can add that to
the armoury for finding those people who are so
uncaring and irresponsible as to drive a vehicle while
impaired by illicit drugs in this state. It is just horrifying
that 1 in 46 drivers who are pulled over and tested at
random show a positive result, and there are more than
3 million vehicles. That is just scary. We need to
support our fine police force and give them all the
equipment, tools and support, both the physical
resources and facilities and also the moral support,
needed to detect those people who are so uncaring and
cause so much carnage on the roads, harming not only
innocent people but also themselves. The cost to the
community is unreasonably high. We are keen to do
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everything we can to play our part, as we will today in
supporting this legislation, to further restrict the
exposure to those who irresponsibly drug-drive in this
state.
Hon. B. W. BISHOP (North Western) — On behalf
of The Nationals I have much pleasure in rising to
speak on the Road Safety (Drugs) Bill. As usual, The
Nationals have consulted quite widely on this bill. As I
will touch on in a few moments, one of the best
responders in our consultation program is the Royal
Automobile Club of Victoria. We certainly get some
good responses from the RACV, be they from
Professor Ken Ogden or from David Cumming,
particularly on issues such as the one were are
discussing today.
Our position is not to oppose the bill. The reason is that
we are very strong supporters of road safety. Like the
Liberal Party, the opposition, we do have some
concerns even though during the briefings from the
department we have had advice that our concerns have
no basis. But we will touch on those later on.
This bill has three main purposes. I will go through
them one at a time. The first one is to remove the 1 July
2006 sunset on the random drug-testing program so that
the program can continue. This program has been in
place for a couple of years. It did have a hiccup or so in
the early stages and I think that was most unfortunate,
but we have been advised during the briefings and in
the information given to us that most of those issues
were operational ones and they have been ironed out.
The program will have the bar lifted on the sunset
clause and go on into the future.
When we looked at this bill we were very keen to get
advice on how these tests have gone during the pilot
period. It was interesting to note that out of over 13 000
tests done — and that is a lot — 2.1 per cent were
positive. Of course we are talking about testing for the
drugs cannabis and speed in this instance. We were
advised that when those tests were done they were
confirmed at the next two stages. The first test is the
roadside saliva test. It then goes to the drug bus, if it is
positive, and from there to the laboratory. Our advice
has it that of all the tests that were conducted, three
were faulty, two of which were operational failures. All
in all The Nationals believe that is a pretty good result
for a program that was pretty tough to put in place.
As I have said before, the RACV is a good supporter in
giving us its views on whatever bills we are tackling.
One point it raised was that it is pleased the sunset
clause has been removed, and it believes the program
itself has been successful. Another point it raised was
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the following question: what sort of research has shown
that ecstasy is a causal factor in road crashes? Certainly
we had a good look at that too; it was a good question
from the RACV. We had the same question ourselves.
It is quite clear that when the pilot program was put into
place ecstasy was not a high-use drug. Certainly the
research did not show that. But as time went on that
changed, and we found that ecstasy use had tripled in
incidence and doubled in the number of incidents
coming before the Coroners Court. That is a good
reason for us as a community to move towards
including ecstasy in the program.
Another question that was raised during a consulting
process was: how accurate were the saliva testing
procedures for detecting ecstasy? We are advised that
the level would be the same as in previous testing. I
suspect that in fact as the drug testing goes through
those three stages — that is, the saliva test, the drug bus
and in the laboratory — certainly a lot more of those
samples will give us a better idea of how that goes. I
suspect ecstasy detection will come out at about the
same level as the other two drugs that are being tested
at this point.
Another question raised during our consultative process
was: how long does it take for the saliva test to be
done? It is our understanding it takes around 5 minutes.
We suspect it would be about the same as other tests,
but if anyone has more information on that we would
be happy to hear it in this debate.
Another question was raised by a number of people
interested in how many drivers had been intercepted by
the drug bus. We have been through the percentage of
drivers who have shown significant levels of
impairment and some have been at a more serious
offence level. Because of the good briefings we get
from the department we got a bit of information on that.
It appears from that advice that about 90 per cent of
drivers detected from the roadside drug-testing system
with prescribed illicit drugs while driving have been
issued with traffic infringement notices, and the
remaining 10 per cent have been charged or will be
taken to court. That was a good question and it certainly
seems to us that this program is working quite well.
The other question that came out of the consultative
program was that a number of people — and the
RACV, too — believe that the government should also
publish the evaluation of the drug-driving program. The
RACV believes it is important that any evaluation of
trial legislation be transparent. This would help to
ensure community support for roadside drug testing. I
am sure all of us agree with that. I hope the government
will do that in this instance. We have seen a good
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success ratio in the first two years. I think to take the
community with us and have its confidence we need
that transparency, and transparent assessment of the
programs.
We have also noted in the research that 30 per cent of
driver fatalities in 2003 and 2004 had drugs other than
alcohol in their systems at the time of death. That raises
a question for all of us as a community — should we
not test for other drugs? I think it is a good question. At
the end of the day it is a question of balance, the
balance between proceeding too quickly in this
seen-to-be-difficult area or too slowly. It is a difficult
question. I suspect the community would feel the same
way — there is a growing trend. They have no patience
now with people who abuse alcohol and drive. I believe
that is particularly so in relation to the abuse of drugs
and driving.
It is interesting to note that during our research we got
an email from the Drug Advisory Council of Australia.
It probably adds some support to my last few words. It
states:
Another death from the party drug ecstasy in Adelaide
highlights the use of party drugs.
…
More ICE addicts than heroin addicts.
The ABC program Four Corners has highlighted that in
Australia there are more addicted users of the party drug ICE
than heroin.
The only Australian study highlights that there are
73 000 dependent ICE users in Australia.
ICE is a new party drug 20 times stronger than amphetamines
and experts claim that ICE is one of the most addictive illicit
drugs known.

Perhaps we need a bit more research to assess how
much further we can go with this drug program. I
reiterate that our community is now at a stage where it
would support more vision in this area.
I have said before in this house that Victoria, if it does
not lead the world, certainly leads Australia in driver
behaviour. That is basically through enforcement. We
have been leaders in the wearing of seatbelts issue and
random tests for blood alcohol content — and speed
cameras have had an effect as well. The debate in
relation to enforcement and revenue is always about
balance. We certainly need to have another look at what
more we could do in relation to testing for drug-driving.
Good education, particularly for our young people, is
most important. We in The Nationals strongly believe
education ought to start in our primary schools. It need
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not be too overbearing but we need education for
smaller kids. It could be part of their traffic education
and include information on drugs and alcohol and the
privilege it is to have a driver licence. We strongly
believe that education should move into the secondary
schools. We are strong advocates of a mandatory
curriculum in relation to pre-licence driver training and
education. Some people would say the school
curriculum is already too crowded — and that might be
so. That is a reasonable comment.
Again we get back to balance and the priorities in our
community about what is the best thing to do. I am sure
any family that has suffered a loss through a car or
traffic accident would support more education in our
schools. Some pre-licence driver training and education
programs are scattered around our community. There is
one at Mildura, where I am based, one at Charlton in
my electorate, one at Shepparton and at Alexandra, as
well as others. Members of the all-party parliamentary
Road Safety Committee have discussed these issues at
length. I think there is general agreement that education
is a very important part of the program we are talking
about today and the wider field.
It is a bit frustrating when we talk about education that
often we cannot get our message through or get the
funding required because not enough research has been
done. How can there be a really good assessment of it
unless someone has done the research? If there are very
few programs, it makes it difficult to make that
decision. If you look at a graph showing the
involvement of younger people in road accidents, it is
very obvious that they are much more at risk than
anyone else who drives on our roads.
We would like to see much more education particularly
in pre-licence driver training and education and have it
a mandatory part of our secondary school curriculum.
We need to put the resources in to do that. We believe
the flow-on effects would be very rewarding in our
community. In those education programs particularly in
the secondary area we find that parents pick up a lot of
the side issues as well. I think that is important.
That covers the first two points in the bill. We move on
to clauses 4 and 5, which talk about the registration of
heavy vehicles:
Section 95A presently sets a cap on Victorian fees for heavy
vehicle registration and permits based on the fees that apply in
the Australian Capital Territory under the Road Transport
Charges (Australian Capital Territory ) Act …

The section is being repealed. The fact that the issue has
created some concerns was raised by the Honourable
Ron Bowden. If the cap is taken off, a state could go
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and do what it liked. That is not the advice we received
during the briefing. The advice to us was very clear that
there is no intention of doing that at all.
Clause 5 is a transitional provision that provides that the
repeal of section 95A of the Road Safety Act 1986 on 1 July
2006 will not affect the fees presently payable, pending the
making of regulations to prescribe new fees. It is intended that
these new fees will be consistent with a national scheme to be
determined through a regulatory impact statement process
conducted by the National Transport Commission.
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through so that we could have a common set of rules
right across Australia.
I hope the Victorian government or whoever is going to
do this, does not play funny fellows and attempt to
fiddle things behind the scenes, because we are going
along with this process in good faith on advice that it
will be a national registration scheme decided between
the states and the commonwealth.

We have already had one of those. I mention that
briefly because I think we want to do that. I made some
comments after we had received all our briefings. It
seems to me that the changes we are talking about
today in relation to registration charges for heavy
vehicles are to facilitate those national charges being
applied. It could simply have been linked to the Road
Transport Charges (Australian Capital Territory) Act
1993. However, it appears to me that for the purposes
of state rights it will be facilitated by a regulation in
Victoria’s Road Safety (Vehicles) Regulations. So be it.
If that is the case, if that is the way the state wants to
play it, that is okay, so long as it is a national agreement
on heavy vehicle registration charges

The National Transport Commission brings forward
pricing determinations from time to time — I was
discussing this earlier today with one of my
colleagues — and it had the idea that it should increase
registration charges and a couple of other things in
relation to B-doubles and road trains. They were
substantial increases. From memory it was about a
37 per cent increase. That would have had quite a
dramatic effect on the road transport industry. We could
not quite understand why the commission wanted to do
that, because in our investigations it appeared that our
road transport industry in Victoria and in Australia is
very efficient. It did not seem at all fair or reasonable or
at all sensible commercially to drop a huge increase on
this particularly vital sector of our transport community.

During the briefings we were very strongly advised that
this would be a national approach. We will hold the
government to that. We must have consistent pricing
and rules across state borders in this country because
our road transport industry operates right across
Australia and there is nothing more confusing and
frustrating than changes of rules across state borders.
We must have consistency. It has been annoying and
frustrating to us that on this issue Victoria has seemed
to want to be a bit different for some reason or another.
I cannot understand why. We used to have template
legislation which was generated out of the Australian
Capital Territory — —

But there is always good news. The good news was that
the system worked and sanity prevailed, and if I might
say it worked for a couple of reasons. One of the major
ones was that we had some very strong leadership from
the commonwealth government where the minister
responsible, Warren Truss, the Minister for Transport
and Regional Services, voted quite early in the state and
commonwealth voting process. He showed leadership,
and the other states followed along and voted out those
severe increases. We believe that was the right thing to
do for a heap of reasons, but particularly because our
road transport industry is highly efficient.

Hon. T. C. Theophanous interjected.
Hon. B. W. BISHOP — It may not have been only
registration: there may have been other transport
matters. That template legislation went across each state
and everyone had the same. But for some reason or
other we seem to have drifted into what we now call
model bills. We saw in the chain of responsibility that
we were a bit different. We were not quite the same as
the other states, which is annoying. We have seen
model bills in boating rules, registration details and rail
safety. I believe we saw them reflected in a bill that
went through this house last time we sat. That bill
should have been delayed. We argued strenuously to
hold that bill until the commonwealth had put its bill

The other main reason is that we will have a
Productivity Commission inquiry on the road transport
industry which, as I understand it, will be put in place
either at the end of this year or at the beginning of next
year. That seemed a far better way to go in relation to
the process that was originally thought up by the
National Transport Commission. We have had a lot of
people help us on that. Some of the major assistance we
have had is from a gentleman called Neil Gow. He has
done a great job in advising us of the Australian
Trucking Association’s views, and it has certainly been
a pleasure to work with Neil Gow over these times.
I again make the point that this is a national industry
because that is how it operates. I will quote from a
couple of paragraphs that Neil Gow sent me which will
bring that together. He said:
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Australia has a world-class road freight transport industry
which has delivered extremely competitive road freight
transport costs over an extended period of time, whilst
maintaining its safety performance. This has been achieved
through technological innovation, regulatory reform and the
removal of excessive indirect taxes on the trucking industry.
This environment needs to be preserved in order that the
Australian trucking industry can continue to efficiently carry
the majority of Australia’s non-bulk domestic and export
freight.

He finishes by saying:
As the trucking industry currently pays its way, based on the
level of cost allocation to heavy vehicles calculated by the
NTC —

the National Transport Commission —
we believe there should be no change in current charges.

That debate has come and gone, and I think the right
decision was reached there. The system of having a
national approach with the states being involved and
the commonwealth government being involved led to
the right result in that process.
I cannot conclude any discussion on road transport,
which is an important part of this bill, without
emphasising that in Victoria and in Australia we need a
world-class road/rail multimodal system. We certainly
need that if we are going to double our freight task by
the year 2020. I do not think anyone challenges that
estimate of what the task will be. I would suggest to the
house that the road industry has met that challenge. The
words of Neil Gow from the Australian Trucking
Association clearly show that trucking operators have
used infrastructure and have used technology — have
used everything they can — to stay at the most highly
efficient level possible. Compare that — as I must —
with what has been done by rail operators. I do not
think they have done the same. I am talking
predominantly about the freight area here. I do not think
it is necessarily all the fault of the operators in rail. I
think it is a mix of responsibilities which governments
need to respond to if we are going to have a world-class
road/rail multimodal system in Australia, and in our
case in Victoria.
What frustrates us in country Victoria is that we have
had promises that started in the 2000–01 budget of
$96 million being allocated to the upgrade and
standardisation of our rail lines. A number of lines were
to be completed in 2002 and the balance of them by
2005. They have not been done. Much has been said
about it and much has been argued in this house and in
the media. I think it is fair to say the government has
played the blame game. The Independents have done
the same. They have blamed Freight Australia for it;
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they have blamed Pacific National, which now leases
the lines. There are a couple of major issues there. One
is the rail upgrade and one is access to the lines. In
relation to the rail upgrades, the rumour mill has it — I
really hope it is true — that in the budget
announcements we will be discussing in the house after
the budget comes down there will be some movement
on the front in relation to the upgrade and
standardisation of our railway lines. I hope that is the
case, because although there has been a lot of talk and a
lot of promises, nothing has happened. So if there are
any announcements this time around, let us have a bit
of action rather than empty promises.
I suggest action could be taken. The Nationals have
argued consistently — this fits in with this bill almost
completely because what we are talking about in the
third aspect of the bill is the cost of transport, how it is
managed, how it is looked at and how the regulations,
charges and fees are put into place — that they believe
the state has had a couple of chances to buy back the
remaining years of the rail lease. The government has
said it cannot be done. We reckon it can.
In the Weekly Times of 26 April, Danielle Le Grand did
a great job of bringing up these issues. I will quote her
article, in part:
Toll’s takeover of Patrick Corp gives the Victorian
government a second chance to force Pacific National to
invest in the state’s decaying freight rail network.

She goes on to say that we have suggested that the
government missed a valuable opportunity to buy back
the lease when Pacific National bought Freight
Australia. We have said that the chance to buy it back
now or improve conditions on approving the transfer
should not be missed. We strongly believe that. We
really do. We think there is a great opportunity in there
to do that, and we believe the government should rise to
that opportunity. If the government does not, it just
means that it does not really care about country Victoria
and is not prepared to invest in the necessary
technology and the infrastructure even as it sees the
road transport industry make its way through the
processes being established for it.
The part that frustrated me the most concerned access
fees for rail transport — and it appeared that someone
had come up with an idea for fixing it. An article by
Danielle Le Grand on page 8 of the same edition of the
Weekly Times talks about the Essential Services
Commission (ESC) fixing access fees for rail transport.
Rail is a direct competitor to road transport, which is
what members were talking about earlier during the
debate on this bill. This quote is an absolute ripper. The
article states:
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ESC Commissioner Bob Scott said there was far less general
freight and rail would not be able to compete with road
transport if there was not a sufficient margin between rail and
road charges.
‘Road transport for grain isn’t very competitive, so grain can
bear a higher share of the costs’, he said.

So the ESC said that grain should wear 20 per cent
more than general freight. I am amazed about that,
because most of us, including most members of this
house, try to get the most efficient and competitive
mechanism for transporting whatever products we own,
and in this case we are talking about grain. I think it is
just the opposite. On one hand we are trying to get
governments to raise the efficiency of our rail transport
operations — they will not do it, they will not bring the
lines up to the standard necessary for us to become
efficient— and on the other hand the ESC mob is
saying, ‘You ought to put the access charges up by
20 per cent’. In relation to that we find ourselves in a
sad state of affairs.
In conclusion, I think this is an interesting bill. I think
the bill will receive good community support in relation
to the removal of the sunset clause on the random drug
testing program. It will receive strong community
support because of the inclusion of ecstasy in the
random drug testing program. I suspect the community
may also support what The Nationals are saying — that
we ought to look a bit harder, push that balance a bit
harder and look at other drugs as well, as we go through
this process. I strongly believe that the community will
more readily accept that now than it would have
perhaps two or three years ago. We have no problems
supporting the first two purposes. As I have said, and as
my colleague the Honourable Ron Bowden has said,
we have some concerns about the third purpose in
relation to the setting of registration charges for heavy
vehicles.
I want to lay this out very clearly: the advice we
received from the government during the briefing —
and we are taking the government at its word — is that
this will be approached nationally, and the state will not
be haring off and setting its own charges
indiscriminately. Because of our thrust to try and ensure
that we get a national set of transport regulations and
rules, we do not oppose that purpose. In general the
position of The Nationals is not to oppose this bill. We
will watch with great interest each of the three purposes
of this bill as the legislation comes into operation.
Mr SCHEFFER (Monash) — The purpose of the
Road Safety (Drugs) Bill is to enable the random drug
testing program that has been operating on a trial basis
since 2003 to continue on an ongoing basis. The bill
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also adds ecstasy to the random drug testing program so
that a person driving a vehicle who is found to have
ecstasy in their blood or saliva will be guilty of an
offence. The other purpose of the bill is to facilitate a
national agreement whereby each state and territory
will in future be required to set registration fees and
permit fees for heavy vehicles directly rather than by
referring to the commonwealth. In relation to this, the
bill removes the cap on Victorian fees for heavy vehicle
registration and permits, disconnecting them from the
fees fixed for the Australian Capital Territory. This will
enable Victoria to set its own fees for heavy vehicle
registration and permits in accordance with a national
fee structure that will be introduced after a final
agreement between the states, territories and the
commonwealth.
The provisions in the bill that relate to the random drug
testing program should be understood in the context of
Victoria’s road safety strategy from 2002 to 2007 —
Arrive Alive! This strategy is premised on the fact that
the number of deaths and injuries caused by road
crashes is unacceptable and on the assessment that they
are avoidable. The government is determined to reduce
the annual number of deaths and injuries arising from
road crashes by 20 per cent by 2007.
In a brochure summarising Victoria’s road safety
strategy, the government said:
In the 10 years to 1992, significant reductions in road
fatalities were achieved. In 1997, Victoria recorded its lowest
annual road toll for some 50 years. However, the strong
downward trend of earlier years has slowed.

The road safety strategy addresses this worrying trend
and consists of a number of initiatives, including ways
to reduce speeding, improving road design, young and
older driver safety, and reducing the incidence of
drink-driving and drunk driving. The strategy summary
says that the presence of drugs known to adversely
affect driving ability has been detected in a quarter of
Victorians killed on our roads. The strategy will further
involve research into blood sample analysis and an
examination of issues relating to better detection and
prosecution of drivers whose driving performance is
impaired by drugs. The strategy also involves the
development of better education programs for motorists
and health professionals.
The government has been tough on drink-drivers and
on drug-impaired drivers, and it has introduced
on-the-spot licence suspensions for first offenders who
have blood alcohol readings of over 0.15, for learner
and probationary drivers over 0.07, and for all repeat
offenders. As well, alcohol interlocks have been
introduced as a relicensing requirement for the most
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serious and recidivist drink-driving offenders. This has
resulted in nearly 1500 drink-driving offenders having
court orders imposed on them that include an alcohol
interlock condition. In relation to drug-driving, the
government introduced random drug testing in
mid-December 2004 involving roadside drug screening
using a saliva test to detect the presence of the illicit
drugs methamphetamine and tetrahydrocannabinol.
Under the provisions of this bill, ecstasy will be
included in this program.
The alarming thing is that in 2001, drug-driving was a
factor in more fatalities than drink-driving. As I said
earlier, more than a quarter — 29 per cent — of blood
tests of drivers killed in road crashes tested positive to
drugs other than alcohol. A majority of those drivers
who were killed were using illicit drugs or abusing
prescription drugs while they were driving. The
minister pointed out in his second-reading speech that
drug use may contribute to approximately 100 motor
vehicle deaths in Victoria each year. That is two a
week, so clearly this is a very significant issue.
The bill includes ecstasy in the random drug testing
program. The Drugs and Crime Prevention
Committee’s final report into amphetamine and party
drug use in Victoria gives a comprehensive account of
ecstasy. It states that the drug is an empathogen that:
… releases chemicals into the brain that inspire feelings of
wellbeing, love, friendship and euphoria.

As with any illegal drug, there is no reliable quality
control and that means that users cannot predict the
effect the drug will have on them and their behaviour
and capacities. The final report indicates also that
sometimes a substance passed off as ecstasy can
contain other chemicals that may have unpredictable
effects and may even contain toxins that can cause
death. The final report states also that:
Ecstasy is in the curious position of being classified as a
stimulant with hallucinogenic properties. Its stimulant
properties speed up the activity of the central nervous system,
while its hallucinogenic aspects affect and distort perception
and awareness. While the hallucinogenic effect is not as
strong as it is for LSD, the effect would certainly interfere
with judgment and impair driving ability.

Ecstasy is an illegal drug and therefore there is no
legitimate reason for a person to consume the drug or
have it present in their blood or saliva.
Under the provisions of the bill, the police will be
empowered to require an oral fluid to be taken from any
driver at the roadside. The presence of the specified
illicit drugs in the body within 3 hours of driving will
be an offence. The system that will be used for roadside
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drug screening will be similar to that used for deterring
people from consuming alcohol and driving. The
process involves the intercepted driver undergoing a
standard alcohol screening test that takes about 20 to
30 seconds. Then a preliminary drug screening test that
takes about 5 minutes is conducted on the roadside. If
the result is negative, the driver is allowed to go. Where
the preliminary test shows the presence of either
amphetamine or THC or both, the driver is asked to go
to a testing vehicle where a second oral fluid screening
is conducted. If that test is negative, the driver is
allowed to go.
For that driver, the entire process takes about
30 minutes. Where the screening shows the presence of
amphetamine or THC, the driver is told that fact, the
sample is divided and one part is given to the driver and
the other is sent to a laboratory for analysis. The driver
is allowed to go, but if subsequently amphetamine or
THC shows up in the blood then legal proceedings will
follow. The process is based on the successful trials of
roadside drug testing.
The preliminary oral fluid tests undertaken on the
roadside have proved to be very accurate. Very few
cases of a positive oral fluid test have been overruled by
a negative laboratory test. Most of the subsequent
negative results have arisen when drivers have tested
positive for pure ecstasy. The inclusion of ecstasy as a
prescribed illicit drug will mean that that inconsistency
will not arise. When the trials commenced some
problems were identified but subsequently they have
been fixed.
The other main aspect of the government’s Arrive
Alive! policy relates to travel speeds. The government
has taken considerable steps to reduce speeding on our
roads. I list some of those because it is important to
place them on the record in a debate such as this. I
mention the introduction of the 50-kilometre-per-hour
default limit in built-up areas. On its own that has led to
a 13 per cent reduction in casualty crashes on affected
streets and around a 40 per cent reduction in serious
casualty crashes involving pedestrians. As well, the
mobile flashless safety camera program has been
expanded from 4000 to 6000 hours per month. That
expansion, in concert with tougher enforcement
strategies introduced by Victoria Police, has been a
major contribution to the reduction in the annual level
of fatalities, particularly in metropolitan Melbourne. In
addition, the installation of new speed red light cameras
at key intersections in Melbourne and regional centres
has reduced the frequency of red light running and the
severity of crashes.
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In 2003 legislation was adopted by the Parliament to
permit the use of a point-to-point camera system on the
Hume Highway. As members will know, that system
measures the speed of vehicles travelling between two
designated points on the road network. In addition,
there has been the provision to and deployment by
Victoria Police of additional speed detection devices —
that is, hand-held lasers involving mode radar devices
for cars and motorcycles — which are used particularly
in country Victoria. I mention also the introduction in
late 2002 of the responsible driving package, which
lowered demerit point thresholds for speeding and
introduced loss of licence as a penalty for persons
detected driving at 25 kilometres per hour over the
speed limit. In December 2003 the government
introduced a 5-demerit-point limit in any 12 months for
probationary drivers.
What does all this mean? I was heartened to hear
Mr Bowden and Mr Bishop applaud the current
legislation. It is good that they share the concerns of
members of the government about the road toll and
injuries on the roads. But I am disappointed and
actually quite alarmed by the opposition’s lack of
support for the government’s efforts to reduce
speeding. I am even more alarmed about the constant
undermining of and nitpicking about the government’s
efforts to reduce speeding on our roads, which is one of
our main causes of deaths and injuries. It would be
helpful if members of the opposition re-examined their
policies in these areas and if over the radio and through
other media we heard a lot more support of the
government’s program rather than the rather useless
undermining of a very important policy strategy.
Returning to the bill, its provisions will contribute to
reducing road crashes and the consequent fatalities and
injuries. It is very important legislation and I commend
the bill to the house.
Hon. DAVID KOCH (Western) — I have looked
forward to making my contribution to the debate on the
Road Safety (Drugs) Bill. I congratulate my colleague
the Honourable Ron Bowden and our colleague from
The Nationals the Honourable Barry Bishop. They have
both made great contributions and have firmly laid out
the opposition’s support for the bill before us.
As members have said, the bill has three purposes. The
first is to remove the sunset clause relating to the
current random drug testing program. The bill includes
ecstasy — it joins cannabis and speed — in that
roadside testing program. It also makes changes to the
system of registration and transport permits for heavy
vehicles at a state level rather than nationally.
Eventually we would like to see those fees being
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structured and scheduled at a national level — that is,
across all borders — because we know full well that
our transport industry is a national industry and not one
that operates only within state boundaries.
Members of the opposition can give only unqualified
support to the first two purposes of the bill, but the
amendment to the cost of heavy transport registration
strains my capacity for support. It was indicated at the
briefing by the government that it is not the intention to
increase registration fees for heavy and articulated
vehicles out of hand, but who still trusts the word of
members of the Bracks government, who have
demonstrated repeatedly that their word is not their
bond? Members need only look at the Scoresby
freeway, rail standardisation, the air rescue helicopter
for western Victoria and similar examples to see that.
Clause 1 repeals the original sunset clause. Initially the
legislation was due to sunset six months after the
introduction of random roadside testing. Time goes
quickly. That was back on 13 December 2004. Due to
the success of the testing program, that period was
extended for a further 12 months until 1 July 2006. I
think all legislators in the Parliament of Victoria would
totally support the lifting of the sunset provision.
There is no doubt that the introduction of random drug
testing by the Bracks government was a brave stance
and was similar to the introduction of random blood
alcohol testing. From that point of view the government
should be congratulated. I do not say that lightly,
because I am not one who stands up and congratulates
the Bracks government on a regular basis. We were
concerned at the introduction of the program with what
one could only say was the shameless media spin the
minister used at that stage to raise his own personal
profile. Regrettably that badly injured the integrity of
Mr John de Jong, who was later found not to have
come up with a positive test but who was used as a bit
of a puppet on the way through. That was a disgrace.
We have gone well past that now, and we recognise the
success of the program.
Random drug testing results to date clearly demonstrate
the need to pursue testing and to test for a wider
spectrum of particularly recreational drugs. The
addition of ecstasy to the testing program, with
cannabis and speed, should be seen only as a very good
starting point. Hopefully in the near future we will have
the capacity to move further and include other drugs.
The evidence tells us that many people use a cocktail of
recreational drugs, and how each of these drugs
interacts with the others needs to be borne in mind.
Hopefully the parameters will be widened to pick up

ROAD SAFETY (DRUGS) BILL
Wednesday, 3 May 2006

COUNCIL

other drugs, such as LSD, ICE and heroin, all of which
have been mentioned today.
The strike rate of positive tests will keep us continually
concerned. As has been referred to today, over
13 000 tests were done in the last 12 months and 287 of
those were positive, which equates to 1 in 46. That is a
huge number of people who are driving around on our
roads with illicit drugs in their bodies. For that reason I
would like to see random drug testing operations
increased. Until testing was introduced there was a lot
of doubt about drug usage and dependence, and we
now know it is far greater than many in the community,
including me, would ever have thought. The really
scary figure is that in the period 2003–04, 30 per cent of
drivers who were involved in driving fatalities tested
positive to illicit drugs. That is an extreme number, and
certainly more work has to be done in this area.
That can be compared to testing for alcohol in the
bloodstream. Random testing results for alcohol are
now something in the order of 1 positive in every 265
tested. Many of us would appreciate that that is still too
high and would like to see that come down further. I am
sure that as our education programs are further
embedded, that will occur. One of the things missing in
the random testing programs, be they for alcohol or for
drugs, is a multi-testing system. Those who are tested
for alcohol are not swabbed for drug use. I hope that
somewhere along the line such tests can be introduced
by having breathalysers at random drug testing stations
and, vice versa, swabbing at random alcohol testing
stations. I know that the testing procedure for drugs
takes longer than the use of the breathalyser, but
perhaps after the swabbing takes place the swabs could
go off to a laboratory and the results given at a later
date to those who have been swabbed. There is an
opportunity there and some consideration should be
given to it.
The last point in the bill relates to the heavy transport
industry. We have been given assurances about any
registration cost increases. Without getting too deeply
into the debate, I suggest the Bracks government should
be aware that it has lost the trust of many in the private
sector, especially those in small business. The days of
saying, ‘Have no fear, you know we are battling for
you; we are open, accountable and transparent’, are
long gone. No-one in business trusts the word of this
government and, sadly, they have come to accept that
the Premier and ministers Brumby, Hulls, Thwaites and
Batchelor will continue to pull dollars out of their
pockets at every opportunity. There is no doubt about it;
they are chronic tax collectors and just cannot help
themselves. Transport operators, both large and small
and several in between, have made representations to
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me expressing their horror about where the industry is
being dragged, especially with the increased fees over
the last six or seven years.
People in the transport industry are certainly not mugs.
In my opinion they are some of the straightest and best
members of our business community. Transport
operators work damn hard and do everything possible
to stay within the law. They need the red tape and
shackles of most of the recent legislation to be
removed, not continually grow to the point where those
things start to strangle their businesses, as we are seeing
happen now.
I refer to the National Transport Commission
advocating increases in fuel prices and registration costs
for B-doubles and road trains. It was particularly
sensible of the Howard government to recognise that
the proposed increases in fuel prices of 10.5 per cent
and in registration costs of up to 35 per cent just could
not be tolerated within our transport industry. It is
important that consideration be given to having
continuity across the borders, especially with
registration. Fuel excise remains the province of the
federal government, but from a registration point of
view we have to be terribly conscious of the on-costs
associated with moving registration fees.
As a rural member of the Liberal Party, which
recognises the importance of viable business enterprise,
especially in regional Victoria, I am very conscious of
the impact these increases would have on those I
represent, especially primary producers wanting to
move produce out. Any increases would go back to the
farm gate, and any such costs would be pushed on to
consumers in the local shopping community. There is
little doubt that that would further disadvantage those
living in regional Victoria. Once these costs become a
burden to the industry we could easily enter the bad old
days of overloading, excessive driving hours and poor
vehicle maintenance.
Recently a large transport owner expressed his concerns
to me about where he saw the industry going. He said
that unfortunately the return on his capital invested is
now only in the order of 1.5 per cent. In the last couple
of years he has been flat out making 1.5 per cent. It is
only the size and diversification of the operation that
allows him to remain liquid. The other concern he has
is that currently money is not going back into roads as it
should be. He is now finding that the cost of
maintaining his vehicles is growing, the drivers are
having trouble maintaining the hours they had in the
past, and of course the danger issue is continually
arising. Regrettably, again last Friday we saw at
Trawalla another incident where the lack of the duty of
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care and a lack of money being put into safety resulted
in the loss of life.
In closing, the Liberal Party supports the lifting of the
sunset clause on random drug testing and would like to
encourage the government to broaden the scope of the
drugs included in the schedule. Unlike my colleagues I
have some reservations about trusting this government
to not support increases in revenue through higher
registration fees, especially in our heavy transport
industry. In the short time I have been in the Parliament
this government has traded its trust far too cheaply.
People in business and in regional Victoria do not need
to be reminded of that.
Hon. J. H. EREN (Geelong) — I rise to speak in
support of the Road Safety (Drugs) Bill 2006 which
follows the Road Safety (Drug Driving) Act 2003. The
Bracks government has taken great strides in road
safety in recent years and the bill before us today
continues that great work. I would like to name some of
the changes we have made in the past including the
40-kilometre an hour speed limits around schools, the
50-kilometre an hour default speed limits, safety
cameras, increasing penalties for speeding, increasing
enforcement activities for drink-driving and of course,
the hoon legislation which I was particularly proud to
have been able to help make law through my position in
this place.
Despite all our good efforts — and my colleagues
Mr Bishop and Mr Stoney are on the Road Safety
Committee with me — unfortunately a lot of people are
still dying on our roads, which is dreadful. I am sure all
of us are striving to the best of our ability to cut the
road toll. To tell the truth one death on our roads is one
too many and that is why we cannot afford to allow
drugs to go unnoticed on our roads.
On the way to Parliament this morning I was listening
to radio 3AW — I think that is what it is called: it has
changed its frequency from 1278 to 693. I was shocked
to hear that Australians are the highest users of ecstasy
in the world and that was confirmed by a federal
department. I was devastated by that. I did not think we
would be the highest users of ecstasy in the world; that
is very shocking. We understand that alcohol has a
devastating affect on our senses when driving in the
same way that drugs do. We have determined that
people with a blood-alcohol level of over 0.05 are
incapable of making the correct decisions when driving,
and therefore should not be allowed to get behind the
wheel of a motor vehicle. We understand that drugs like
marijuana and ecstasy have the same effect.
Unfortunately, not everyone understands that and so we
have had to make this law.
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One-third of all drivers killed on our roads tested
positive for illicit drugs. That is a dreadful figure. To a
certain extent it shows the dangerous culture being
established in Australia. We all need to be very mindful
of our young ones who experiment with such drugs and
eventually drive on our roads to ensure they do not
continue that very dangerous trend. As a government
we must address that.
It is also very important to note that it is not only illegal
drugs that can affect the way we drive. Before I go on I
would like to point out that it is very pleasing to have
consensus on this bill. Collectively we will send a
strong message to the community that this Parliament is
very serious about the issue.
As I said before, illegal drugs are the first things we
think about when we talk about drugs and driving. But
we must also consider the effects prescription drugs
have on us when we get behind the steering wheel. On
8 April the Geelong Advertiser published an article on
page 5 by Danny Lannen titled ‘Legal drugs causing
road deaths’. The article quotes senior Geelong traffic
policeman Senior Sergeant Shane Coles as saying he
believes prescription medication might be playing an
increased role in road fatalities. The article states:
Senior Sergeant Coles said he believed problems might be
worsening with an ageing population living on increasingly
complex cocktails of medication, and with increased
prescriptions of drugs for depression.
Senior Sergeant Coles said use of prescription drugs had
loomed as a common denominator in a series of fatal
accidents.
‘Speed and alcohol are still an issue, and drugs,’ Senior
Sergeant Coles said.
‘It’s not just amphetamines and speed and stuff like that;
probably some of the most dangerous ones are medically
issued by a doctor. We had a fatal a while ago we couldn’t
really determine, a single vehicle ran off a road and as the
thing has overturned a multitude of medication has fallen out
of the car — prescription stuff.’

He urged people to be fully aware of the potential
effects legal drugs or a combination of drugs might
have on them. I think it is a very important message to
send to the wider community that when we get behind
the wheel of a car we should be very conscious of what
we have consumed before we drive.
In the same article, Australian Pharmacy Guild
Victorian branch vice-president Toni Riley explained
that ‘Things people might be taking for high blood
pressure can cause not so much drowsiness but can
affect perception or reaction times and they might not
even know. They are not feeling drowsy or woozy but
it has actually slowed their reaction time, which is

VALUATION OF LAND (AMENDMENT) BILL
Wednesday, 3 May 2006

COUNCIL

really important when driving.’. It is very important to
get the message across to the wider community that we
should all be taking extra care when taking prescription
medication and driving because it can have an equal if
not worse affect as illegal drugs in some cases. As I
said before, with such a strong message coming out of
this Parliament people will realise that we are fair
dinkum about this issue.
I could not let a road safety debate go past without
making a few comments about some remarks made by
the Leader of the Opposition in the other place,
Mr Doyle, about the speed limits on the Princes
Freeway at Geelong. Basically the paper reported that
Mr Doyle was somehow condoning people driving at
120 kilometres an hour on that road.
Hon. Andrea Coote — Did you say 120?
Hon. J. H. EREN — It was 110 kilometres an hour
plus the 10 per cent leeway.
Hon. Andrea Coote — Come on!
Hon. T. C. Theophanous — It is actually 122!
Hon. J. H. EREN — Actually I underquoted it. You
need to be very specific. It is easy for people to go out
there and try to win some votes. On this occasion it was
not thought out. Both government and opposition
leaders should listen to the experts in relation to road
safety. On this occasion the Leader of the Opposition in
the other place got it wrong again.
In summary, it is proposed to introduce a system of
roadside drug screening for the presence of
methylenedioxymethylamphetamine, known as ecstasy,
similar to that which is used in drink-driving studies. It
shows that these drugs are highly impairing and
produce an increased risk of being responsible for a
fatal crash.
This is a good and sensible bill. As I said before, all my
colleagues on the Road Safety Committee always
endeavour to make roads safer, and we work cohesively
on that committee. It is a serious committee, because it
looks into road accidents that involve loss of life.
Therefore this is a good and sensible bill which I
support.
Motion agreed to.
Read second time.

1665

Third reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — By leave, I move:
That the bill be now read a third time.

In so doing I thank all members for their contributions
to the debate. I know that all members in this chamber
are concerned about road safety and care about
minimising the toll to the smallest number possible, if
not zero. I again thank them for their contributions and
wish the bill a speedy passage.
Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.

VALUATION OF LAND (AMENDMENT)
BILL
Second reading
Debate resumed from 2 May; motion of
Hon. J. M. MADDEN (Minister for Sport and
Recreation).
Hon. D. McL. DAVIS (East Yarra) — I am pleased
to make a contribution to the debate on the Valuation of
Land (Amendment) Bill, and in so doing I indicate that
the opposition will not oppose the bill but will seek to
move amendments, which I will circulate shortly.
In beginning my contribution it is important to indicate
that there have been a series of papers relating to many
of the issues around the Valuation of Land Act 1960. A
discussion paper setting out the proposed amendments
for the reform of that act was circulated in May 2004
and a further directions paper was issued by the
Valuer-General in January 2005, both under the
purview of the Department of Sustainability and
Environment. I make the point that those papers
canvassed a number of issues, but this small bill does
very little.
Given the opportunities for a fairer and better process of
land valuation that the government could be said to
have had with the bill, the fact is that it has copped out
and failed to achieve a significant or fair reform of the
land valuation system. The Valuation of Land
(Amendment) Bill can be seen to be a failure in that
respect. Many in the community are creaking under the
burdens that the valuation of land imposes on them
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through land tax and other imposts. The fact is that the
Liberal Party believes a lot more could have been done
and a real opportunity has been lost.
Notwithstanding that, we will not oppose the bill but
seek to move amendments which fall into two
categories. As part of the various discussions that have
occurred through this series of papers, there has also
been communication between the opposition and a
number of associations and bodies. It is important to put
on the record a number of the comments of those
bodies. There has also been discussion in the press
about a number of these issues. I know that the member
for South-West Coast in the other place has been very
active on this issue, and he has made a number of
comments, as have bodies in his neck of the woods, and
they have certainly provided strong information to the
opposition. I am pleased to have received some of that
information.
The Municipal Association of Victoria has provided
some information, and the Australian Property Institute
has been active in this area. The Revenue Management
Association has certainly made its points, and the
Australian Property Institute and the Municipal Group
of Valuers have made a number of valuable comments
to the opposition. It is probably not necessarily for me
to record all of those contributions, but I shall note a
couple. The Municipal Association of Victoria in
February 2005 made some comments about
supplementary valuations, which is one part of the bill.
It said:
The MAV is concerned that the burden of certifying
supplementary valuations is substantial and will result in
severe time delays before the Valuer-General certification is
completed. As a professional qualified valuer prepares
supplementary valuations there is some doubt about whether
the tedium of certification would add any value to this
process.

Concern about that has been put by a number of
associations. The Revenue Management Association
said in a letter about supplementary valuations to the
Valuer-General in July 2004:
The need for the Valuer-General to confirm supplementary
valuation is considered totally unnecessary.
The Valuer-General already approves and confirms the basis
and validity of general valuation figures through the VBP
process. Supplementary valuations are based on the same
levels of value and utilise the same calculation tables as the
general valuation. The objection process is designed to
identify and correct any valuation errors.

It went on to say:
Even if the suggested two–four week time line was achieved,
it would impact on the issue of rate notices and result in a loss
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of revenue to councils. Timing is a critical factor in
processing supplementary valuations and amending
associated rates and charges.
The additional administrative costs associated with this
proposal would be significant.

The purpose of this bill is:
(a) to amend the Valuation of Land Act 1960 to —
(i)

enhance the objection, review and appeal
processes;

(ii) require the valuer-general to certify all
supplementary valuations;
(iii) make general amendments;
(b) to make consequential amendments to the Victorian
Civil and Administrative Tribunal Act 1998;
(c) to make a minor amendment to the County Court Act
1958.

The requirement that the Valuer-General certify all
supplementary valuations will be the subject of one of
our amendments.
The bill has a significant impact on land tax. One of the
issues that surround land tax is that people are
concerned that they do not have the opportunity to
object at the time when the land tax valuation comes
through.
Therefore an earlier valuation is done, and to many
people the immediate connection between the valuation
and a land tax bill that could be received up to two
years later is not made. They may not object at the time,
and the current law fails to enable that process of
objection.
I know the community feels quite strongly about this —
I have had that put to me by many people in my
constituency — but I am aware also that more broadly
this is the case: that people are concerned that the
opportunity to object at the time the land tax notice
comes to people is not available. That will be the
subject of one of our other amendments. We will seek
to insert an arrangement that would provide for a
subsequent notice of valuation, given the opportunity. I
think the bill is an example of the government being a
do-nothing government and wimping it badly.
This is an area crying out for reform, and I believe in
time the government will be judged harshly on its
regime of taxation. It is a cruel regime — a regime that
hurts people and has some basic unfairnesses.
Hon. T. C. Theophanous — We’ve reduced it!
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Hon. D. McL. DAVIS — Mr Theophanous says the
government has reduced land tax. In fact it has not
reduced land tax. The amount of land tax collected in
this state is much greater now than it was in 1999, and
any fair assessment — —
Hon. T. C. Theophanous — The top rate has come
down.
Hon. D. McL. DAVIS — But the valuations of
property have gone up massively. In the whole period
of the Kennett government there was very little increase
in the total take of land tax, but over the period of this
government there has been a massive increase in the
amount of taxation taken from the rate base, and that
has hurt people badly. Many small businesses have
struggled; many pensioners, people who have put
away — —
Hon. T. C. Theophanous — The percentage has
decreased.
Hon. D. McL. DAVIS — That is true, but the value
of land has gone up so much that the total collection is
much greater and the total impost on people is much
greater, as Mr Theophanous well knows. He is a smart
enough individual to understand the terrible impact it is
having on communities like those in his electorate and
the communities in my electorate, and I know there is
great concern about that.
Hon. T. C. Theophanous — There are more people
in your electorate paying land tax than in mine.
Hon. D. McL. DAVIS — Let me give
Mr Theophanous an example here. I read from a news
article in a local paper in my area, the Progress Leader,
under the heading of ‘Squeezed dry by land tax’. If
Mr Theophanous does not think this land tax is a huge
impost on the community, he is very much mistaken.
The article states:
A leading anti-land tax campaigner says he has been forced to
sell his dry cleaning business, partly because of escalating
land tax costs.
Fairer Land Tax Association president Rowan Woolcock,
who owns Dennisons Dry Cleaners in Camberwell, put his
business on the market in December.

I continue to want to quote from this article in the
Progress Leader. Mr Woolcock said:
The jobs of his six employees were now under threat.
Mr Woolcock said his land tax bill rose from $800 in 1999 to
a whopping $16 000 last year. The future of his business now
lies in the hands of the new owner of the premises. He said
land tax was the ‘worst tax we’ve got’.
…
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‘We are being squeezed out of business. Land tax is a major
factor’.

The misunderstanding of the impact of this tax and the
slippery and untruthful approach of the Treasurer, John
Brumby, perpetuated today by Mr Theophanous, that
the land tax take has in some way reduced in this state
is quite wrong.
Another article in the Progress Leader of 24 May 2005
states that there was a rally outside the office of the
member for Burwood, who is the Parliamentary
Secretary for Treasury and Finance, and I note the
contribution made by him to debate on this bill in the
other house, where he seemed to not quite get the
significance of these land tax imposts on his
community. I note that in the debate in that chamber
our shadow minister for Planning, Mr Baillieu,
challenged the member for Burwood on this matter. It
is clear that the parliamentary secretary did not
understand that there was a huge impost on people, for
example, in Camberwell — a suburb that was singled
out.
I take another example to refute Mr Theophanous’s
interjection. I refer to another article headed ‘Rally
pushes tax plea’. There was an ‘Axe Bracks land tax ‘
poster at this rally, which is a very good thing.
Hon. T. C. Theophanous — He’d be a member of
the Liberal Party!
Hon. D. McL. DAVIS — There certainly would be
members of the Liberal Party there because the tax hits
members of every political party. People pay tax no
matter what their political views, and they get slugged
by the government irrespective of their political views.
A lot of Labor people get slugged massive amounts of
land tax as well, I have to say. The article continues:
Mr Stensholt said his office door was always open, but he
was disappointed the group would not recognise land tax
reforms made in the recent budget.
‘I’ve been talking with local people about land tax for four or
five years, so it’s not like it’s something new’, Mr Stensholt
said.
‘We continue talking to local businesses; we have been out
there working for people on this issue and we’ve actually
done this for people by taking $2 billion of land tax away in
that period’.

That is nonsense. More land tax is collected. The article
quotes a Glen Iris retired businessman, Mr Ingham,
who said he had been slugged for purchasing four
investment properties over 40 years to fund his
retirement. He said:
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My land tax from 2000 through to 2005 has risen about
1700 per cent.

He said his land tax bill had gone from $600 to
$19 500. That is shameful. If Mr Theophanous thinks
that is a cut in land tax — $600 compared to
$19 500 — he must be in Noddyland. He must be one
of the few people in the state who thinks $19 500 is a
smaller figure than $600. I do not know how he could
think that, and what is more, I find it extraordinary that
a Labor member who purports to represent Burwood
would not be concerned about the impact of land tax,
and Mr Theophanous, like the member for
Burwood — —
Hon. M. R. Thomson — A fantastic member!
Hon. D. McL. DAVIS — He is not a fantastic
member. He is the Parliamentary Secretary for Treasury
and Finance, and he has responsibility for the setting of
land tax rates. He works with the Treasurer every year
in framing the budget and setting these land tax rates,
and the parliamentary secretary should accept some
responsibility.
It is about time he explained the matter to people in the
Burwood electorate — to people in Camberwell, in
Ashwood, in Ashburton — who are paying these
extraordinary land tax rates. It is about time he came
clean and did something about this. He has on every
occasion supported the government as it has raised its
land tax collections.
On every single occasion he has been prepared to slug
these people in the Burwood electorate hard, and to
drive businesses like Mr Woolcock’s from the local
area. I think that is disgraceful, and the parliamentary
secretary should be held to account for that by the
electorate, and I believe it is about time he stepped
forward and told us whether he really believes these
land tax rates are good for his electorate. Why has he
never been prepared to speak out publicly against the
impost that has occurred?
Ms Carbines — On a point of order, acting
President, I draw to your attention the fact that the
member has been speaking now for some minutes
about a member in the lower house, making reflections
on that member, and I ask you to draw him back to the
bill and direct him to withdraw his comments about the
member for Burwood.
Hon. D. McL. DAVIS — On the point of order, I
have made no reflections on the member other than
policy reflections — legitimate matters of political
debate that relate directly to the valuation of land,
which is the subject of the bill.
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The ACTING PRESIDENT
(Hon. B. W. Bishop) — Order! There is no point of
order. I call on the member to continue his speech and
return to the bill.
Hon. D. McL. DAVIS — I am very concerned
about the behaviour of Labor members. It is about time
those Labor members who have supported the valuation
and taxation regimes which have slugged small
businesses in this state with massive imposts of land tax
were held accountable.
Mr Pullen interjected.
Hon. D. McL. DAVIS — Mr Pullen should be
accountable, and Ms Carbines should also be held
accountable for her support of the government policies
that brought about the land tax impost in Geelong.
Ms Carbines interjected.
Hon. D. McL. DAVIS — The government has not
brought it down. I say to Ms Carbines that the people of
Geelong are paying more in land tax because of the
higher land valuations which are the subject of this bill.
Her government is slugging the people of Geelong. I
would be very interested to know whether Ms Carbines
will talk to the minister, who has now entered the
chamber, about this bill. Perhaps he could provide us
with the land tax collection total for the Greater
Geelong City Council area for 1999, and then perhaps
he could provide us with the figure for 2005. I would be
very interested to compare the raw figures on how
much land tax has been ripped out, wrenched out of
Geelong by Ms Carbines and her crew since the
government came to power. The answer is a massive
amount more in tax, for which she should be
responsible.
Mr Pullen interjected.
Hon. D. McL. DAVIS — The people in
Mr Pullen’s electorate have been slugged by the state
valuation regime which has allowed values to rise, and
there has been no appropriate adjustment of scales. So
that we know what occurs in places like Higinbotham
and the Bayside City Council area, perhaps the minister
would be prepared to provide the valuations of
properties and the land tax collected — if not today,
perhaps at a future point — so we can know how much
extra money Mr Pullen has ripped out of his electorate
with the Treasurer. Mr Pullen is like a tax collector. He
moves around his electorate slugging small businesses
and retirees. There is extra tax every single year. He
should hang his head in shame.
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The truth of the matter is that this Valuation of Land
(Amendment) Bill does nothing substantive to deal
with the problem of unfair valuations. It does nothing to
give people greater opportunity to object to valuations.
It does nothing to give people the opportunity to object
at the time when the land tax bill lands on their desk
and slugs in on them two years after the valuations
happen. They have no ability or right to go back and
say, ‘Look, I am sorry, that valuation was false. It was
unfair. It was incorrect in some manner, and I have
thereby been slugged with more land tax’. That key
point will be the subject of a Liberal amendment. I seek
to circulate my amendments now.
Opposition amendments circulated by
Hon. D. McL. DAVIS (East Yarra) pursuant to
sessional orders.
Hon. D. McL. DAVIS — Amendments 1 and 4
would be the ones used to test the two key issues. I
know there are a number of issues that remain. I will
not raise a number of points in the same detail as
Mr Baillieu did in the lower house when he put on the
public record some of the key comments made by
members of important associations and so forth. Those
groups have made a very valuable contribution, and I
and the rest of the Liberal Party are thankful for the
assistance provided to us and indeed to the Parliament
through the work of a number of those people.
The point is that the Valuation of Land Act goes to the
core of the many issues that surround property
valuations and in certain ways impacts on the planning
process and, as I said, the effect of the taxation regime
in this state. The minister may wish at the
commencement of the committee stage to provide some
guidance on whether the discussion papers of May
2004 and January 2005, and indeed the June 2005
stakeholders discussion submissions, could be made
public.
The opposition at briefings and on other occasions has
sought from the government the information that is
contained in those submissions to the government. It
seems to me that if the government is going to run a
discussion process, a process where community
consultation and community input is sought, those
submissions by and large — there may be the
occasional exception — ought to be public documents
and made available not just to the opposition but also to
other interested parties in the community.
We have sought those submissions, and I will ask the
minister, perhaps at the start of the committee stage,
whether he will provide them — or perhaps he would
like to make some comment on the way through as to
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whether the government would consider providing
copies of those submissions to the opposition. It seems
to me that a government that was elected on a platform
of alleged accountability, openness and transparency
would provide those submissions to the community. I
have copies of those discussion papers here today, and
if we are going to have a genuine debate which raises
these important issues, it would seem only fair that
those submissions are made public and provided to not
just the opposition but also the broader community. I
seek from the minister some clarification as to what the
government’s intentions are.
I also seek an indication about some of the issues
surrounding the valuation totals for the various
municipalities. The minister may be able to make those
figures available to the chamber. It might not be
difficult for him to do that, but the actual valuations as
aggregated by the Valuer-General might be provided to
the chamber as well.
I do not have a great deal more to say about the
specifics of the bill, but I think it is a further example of
the fact that the government’s planning and
administrative processes are in chaos. I am sure
Mr Vogels will have seen that at the local government
level, but there is certainly chaos in the government
administration of planning in this state. This is another
example of an impost and a chaotic process that is not
as transparent as it ought to be. It is an example of a
process where the government is not providing
opportunities to the community. I indicate again that the
opposition will seek to go into committee and move
amendments.
Hon. W. R. BAXTER (North Eastern) — This bill
is a bit like the proverbial curate’s egg. It has got one or
two satisfactory features, but it also has got some
undesirable aspects to it as well. I had also prepared an
amendment going to the issues the opposition is
seeking to deal with. That being so and the amendments
being almost identical, I shall not circulate or attempt to
move my amendment. I will be happy to support those
put by Mr Davis when we get to the committee stage.
Valuation of land is always a controversial topic in our
community because it is an inexact science. There is no
reason why it ought not be somewhat inexact, because
markets vary all the time. Value is in the perception of
the person who wants to acquire a particular property at
a particular point in time. That can sometimes lead to
quite extraordinary outcomes when properties are sold.
Valuers have to take the various sales into account
when arriving at a valuation across the board for a class
of land. I for one have always been somewhat intrigued
by valuers and how they bring all that evidence

VALUATION OF LAND (AMENDMENT) BILL
1670

COUNCIL

together. It is not a matter of finding the middle ground;
it is a matter of taking it all into account and coming up
with a median and being able to substantiate that.
I have recently had cause to engage a valuer in an estate
of which I am the executor. I have to say I was both
surprised and I suppose gratified by the thoroughness
with which the valuer went about putting a valuation on
this parcel of farmland. He certainly did much more
than just drive around the boundaries and cast his eye
across the pastures — for example, he set out to
establish the size of the irrigation outlets, the fertiliser
history of the property and so on. I have to say that I
gave him full marks for a very thorough job. The
valuation he placed on the property was more than I
was anticipating, but I do not dispute it because I am
convinced that he was very thorough in his task.
I suppose this bill in some respects is a housekeeping
measure in that it tidies up some aspects of the
Valuation of Land Act and clarifies one or two issues in
terms of time lines and the like. It also does a couple of
other things which I am a bit surprised about. One of
the things it does that I endorse is to provide for and
give some statutory authority to the exchange of
information when an objection is lodged between the
valuer and the objector. It seems to me that a lot of
objections are lodged by persons who are taken aback
by a valuation that has been placed on their property.
They think it is too high or they are concerned that their
rates are going to go up or their land tax is going to be
increased unnecessarily, and there is a bit of a knee-jerk
reaction.
I think it is highly desirable that the valuer be obliged to
demonstrate to the objector the basis on which the
valuation was set. One would anticipate that on many
occasions — perhaps not the majority, but on many
occasions — objectors will come to realise that the
valuation is soundly based and they will withdraw the
objection. It has got to be in everyone’s interest if the
tribunal’s time is not taken up with objections which do
not have merit and the costs that would be incurred
thereby can be avoided. I fully endorse the requirement
that the exchange of information take place.
I am less certain about the provisions in the bill which
require the Valuer-General to certify supplementary
valuations. I acknowledge that it is probably wise for
the Valuer-General to certify principal valuations to
make sure consistency is maintained in valuations
throughout the municipalities of the state. But it seems
to me that fairly regularly — when circumstances
change, there may be an improvement to the property
or the like, or perhaps with the unbundling of water
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rights water is being sold off the property — a
supplementary valuation needs to be made.
Why does the Valuer-General need to certify that? How
can he certify the accuracy of that without doing it
himself?
I am saying that in terms of the principal valuation, the
regular two-yearly valuations, the Valuer-General has a
series of benchmarks, and he can certify that the
valuation returned by a valuer in particular municipality
matches those benchmarks across the state. But how
can the Valuer-General certify that, because on
allotment 4A in the parish of Woop Woop a capital
improvement has been made, a supplementary
valuation is in fact correct without him actually looking
at the specifics of that particular supplementary
valuation? Bearing in mind that the quantum is not
going to be great, surely we are not suggesting that the
Valuer-General ought to incur a great deal of cost in
checking the supplementary valuation before he
certifies it.
It seems to me that something is getting a bit out of
kilter here; we are getting too much Big Brother
overseeing what the valuers are doing in terms of what
is really pretty minor work in supplementary
valuations — the day-to-day adjustments that need to
be made between the general valuations. I am not
convinced it is necessary.
I am sure it is going to cause a lot of anguish to
municipalities because it is going to delay the issue of
their rate notices. That means they have to postpone the
due dates for rates right across the municipality. If they
do not get their revenue in, it is obviously going to cost
them money. They are either going to be paying
overdraft fees at the bank while they wait for the
postponed due date to come around or they are not
going to be getting investment income on rates that they
otherwise would have collected. I would say to the
government that it should have another look at this. I
am not convinced that what it is attempting to achieve
with the certification of supplementary valuations is
worthwhile. It is certainly not worthwhile in my view
taking into account the difficulty it is going to cause to
municipalities. I think it is one of the aspects of the bill
that has not been properly thought through.
In respect of the amendment to be moved by Mr Davis
which goes to the issue of the time one can object, it is
similar to one I was intending to propose. It is to give
people the opportunity to object to the valuation when
they receive their land tax assessment. I cannot see any
reason in terms of natural justice why a person
receiving a bill for land tax and disputing the valuation
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it is based on should not have the right to object at that
point in time. The government says they could have
objected when they got their municipal valuation. That
could have been two years previously and they may not
have taken particular notice of the site valuation at the
time anyway bearing in mind that municipal rates are
usually on capital improved valuations.
Hon. D. McL. Davis — I think it is almost
everywhere now.
Hon. W. R. BAXTER — I think Mr Davis is right;
it is probably 100 per cent now right across the board. It
may not have occurred to them at the time that the site
value is going to be used to assess land tax some two
years down the track. Someone gets a land tax bill; it is
a lot more than they are expecting and they wonder
why. Mr Davis has already explained one of the reasons
to the house. It is because this government has failed to
adjust the scales to account for increased land values.
That is one aspect of it. But clearly the other aspect
might be that the valuation is higher than the
land-holder believes it should be. Yet under the law as
we now have it, and confirmed by this bill before the
house today, their rights to have that queried, checked
and examined are denied.
It seems to me to be a grave injustice that someone
might be facing a land tax bill of very substantial
proportions — into the thousands of dollars. We have
heard a few quoted today. I understand that Rogers
Seller and Myhill, a company more than a century old,
is one of them. In my youthful days I was an associate
of one of the founders of that company. ‘Associate’ is
hardly the right word, given that I was very much junior
to the lady. I am sure in that case when it got that sort of
bill it must have felt put upon that it could not then
object. Its land tax bill went up I understand by
hundreds of percentage points.
Is that the sort of society we want to live in — that
people who get those sorts of imposts are denied all
rights to contest the valuation? I do not think we should
be putting up with that. That is why I am going to
support Mr Davis’s amendment and why I prepared my
own. We have to give taxpayers in this state the
opportunity of a fair go. If you are denied the right to
object to the valuation on which a tax is levied upon
you, that is not fair or just. We as a Parliament have a
responsibility to do something about it. That is what we
are trying to do on this side of the house.
I want to finally speak about the unbundling of water
rights. This process has now been postponed to 2008
because the government has been unable to work out
how to fix the rating and valuation implications that it is
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going to impose and particularly impose on the eight or
nine municipalities in Victoria which have substantial
irrigation properties. I think it is a disgrace that the
government has taken upon itself to make this change
without having thought through the implications. That
is not to say I do not agree with the principle. I think the
principle is correct. Now that water is a tradable
commodity, the same as grain, hay or livestock, there is
no logical reason why the value of water held on that
property should be included in the capital value for
rating purposes.
I acknowledge that. But to come in and say, ‘This is the
change’, and have all those properties reduced in value
from a rating point of view without giving the
municipalities an opportunity or a way through to
maintain the stability of their rate revenue is a pretty
poor show because clearly those municipalities just
cannot re-rate the rest of the municipality to make up
the shortfall. They cannot put the rates up on dry land
farms or on businesses in their towns or on urban
dwellers simply because the irrigation farmers are to
some extent enjoying a windfall gain and the fact that
their rates are going to be reduced because water is no
longer included in their capital improved value. I am
aware that the municipalities concerned, led by the
Shire of Moira in particular but including Gannawarra
and Mildura and others — Campaspe and Shepparton
and the like — have had a number of quite
unsatisfactory meetings with representatives of the
government, and there does not seem to be a
willingness on the part of the government to assist those
municipalities to devise an equitable way forward.
At a meeting I had with a number of municipalities in
Wangaratta on Friday last week I indicated that The
Nationals are prepared to look at a transition package
that will make sure those municipalities are not
financially disadvantaged over, say, a number of years
whilst a working party establishes a way forward,
because it seems to me it is such a complex issue we
need something like that to identify a solution. You
cannot impose a differential rate. That is not going to
work because of the varying levels of water right
entitlement that is attached to particular properties.
Water right has not been in the past accorded to
properties under a standard formula. It has had a lot of
variables, which has led to some properties having little
water and some properties having a lot of water, so a
straight differential does not solve the problem.
There are some issues out there which are not
impossible but on which consensus has not been
reached yet. It is very disappointing indeed that the
government, through its departments, particularly
through the Department of Sustainability and
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Environment and the Valuer-General’s department, has
been less than helpful to the municipalities that are so
vitally affected in working their way through it. I make
a plea to the Minister for Water in the other place,
bearing in mind that it is his action which is causing all
this anguish and taking into account the fact that he is
the Deputy Premier of this state, for him to take a little
more interest in this subject with a view to overcoming
the difficulties that are presently being faced by a
significant minority of our municipalities.
This bill has some merit, but it has some features which
I think are unworkable and are going to be costly, and
which I would like the government to look at again. I
shall certainly be supporting Mr Davis’s amendment.
Ms CARBINES (Geelong) — I am pleased to speak
in support of the Valuation of Land (Amendment) Bill
2006. I agree with Mr Baxter that the valuation of their
land causes much consternation amongst many
community members. I know that many Victorians take
a very keen interest in their land valuation, which
occurs every two years. They know that their local
council rates will be based on the valuation they
receive, and of course if they do — —
Hon. D. McL. Davis interjected.
Ms CARBINES — Yes, they do, Mr Davis. You
had an opportunity to contribute and I suggest you let
me speak now.
Hon. D. McL. Davis interjected.
Ms CARBINES — It certainly was.
The DEPUTY PRESIDENT — Order!
Ms CARBINES — Property owners know that their
municipal rates will be calculated based on their
property valuation. Those who are subject to land tax,
which is only some 15 per cent of Victorians, also
know that their property valuation will be the basis
upon which their land tax levy will be calculated. At the
time of their receipt property valuations cause much
consternation amongst neighbours as they compare
their valuations, and they often turn to their local MP
for assistance in lodging an objection to their valuation.
In my electorate of Geelong Province, particularly in
the coastal townships where we have seen huge
increases in property values over the last decade,
property owners generally are pretty pleased to know
that the value of their property has risen and that it is
worth a lot more than when it was first bought.
However, most property owners are also very worried
about the valuation of their property and the subsequent
increase in municipal rates causes some concern.
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Certainly the people who are hardest hit by the increase
in their municipal rates based on their property value
are pensioners and those on fixed low incomes, such as
some retirees. The Bracks government has increased
the rebate available to pensioners in relation to
municipal rates — the first increase in over 20 years. I
was very proud to be among the MPs that lobbied hard
to see an increase in the rebate to pensioners for their
municipal rates. It is therefore really important that we
have a very robust and defensible system in relation to
land valuation which provides for fair and equitable
distribution of rates for property owners.
This bill seeks to improve the valuation system in place
in Victoria by strengthening the provisions relating to
the objection process. The provisions contained in this
bill reflect the outcomes of a review that the
government undertook in 2003 — the land information
output review — which recommended that the
Valuation of Land Act be reviewed. The Bracks
government acted on that recommendation and
undertook a review. A discussion paper was released in
2004 and a directions paper in 2005, so it has been a
consultative process to review the act. In June last year
the Minister for Planning in the other place, Minister
Hulls, who is responsible for this act, held a stakeholder
round table to which he invited many representatives of
local government and the property industry to canvass
their views on how to improve the land valuation
system in this state.
The consultative process in relation to the development
of this bill has been extremely robust and very wide.
The bill amends the principal act in three ways. It
introduces improvements to information exchanged
during the objection process, it improves an objector’s
right to seek a review of the assessment and it
strengthens the role of the Valuer-General in the
objection process. It is very important to note — and
one would not know this if one had read only
Mr Davis’s contribution — that the bill does not change
the basis under which the municipal valuations are
made but provides for an improved valuation objection
and review process. Importantly it does not cause any
increase to site value or land tax. It has nothing to do
with that — it is about the objection process.
We are seeking via this bill to resolve disputes
regarding land valuations as quickly as possible through
meaningful discussion and mediation rather than having
to resort to litigation which is costly and very time
consuming. Specifically the reforms contained in this
bill include an additional two months for the settlement
of an objection before it proceeds to the courts. This
gives objectors four months hopefully to come to a
resolution regarding the valuation before an application
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to the Victorian Civil and Administrative Tribunal can
be made. We think this gives both parties the
opportunity to resolve a dispute more quickly, and
hopefully without it proceeding to the tribunal stage.
The bill also encourages better exchange of information
between objectors and councils during the objection
process. It will be mandatory for this exchange of
information to occur on high-value properties. We are
going to conduct a regulatory impact statement in
relation to the determination of the prescribed amount
for these high-value properties — that is an important
part of the bill. The bill allows objectors to go straight
to VCAT rather than relying on the local council to
lodge a dispute with VCAT. That is an important part
of empowering property owners so that they do not
have to go through their local council to lodge a
dispute. If during the mediation period of four months
the dispute has not been able to be resolved, they will
be able to lodge that dispute with VCAT themselves.
The bill also contains provisions in relation to the
awarding of costs at VCAT. It will give VCAT more
flexibility as to how it awards costs. The tribunal will
be able to exercise its discretion and make its estimation
based on evidence that covers a number of factors,
including how well both parties have exchanged
information. We feel this is an important step forward
in relation to resolving disputes, because we know
some councils have been reluctant to lodge disputes at
VCAT because of concern regarding the awarding of
costs.
The bill also clarifies the role of the Valuer-General in
the objection process, which of course is very useful to
all parties. Courtesy of Mr Davis, some proposed
amendments have been put forward by the opposition. I
understand Mr Baxter had some similar amendments
which he intended to propose, but it sounds as though
his have been subsumed under Mr Davis’s proposed
amendments. From Mr Davis’s contribution, he
obviously has not bothered to read the bill. His speech
this afternoon was a typical Mr Davis stunt in the
chamber — all flurry, all political point scoring and
very little substance. I thought it was rather telling that
he made such a short contribution to debate on this bill.
He was the lead speaker for the opposition on this bill.
Mr Pullen — It was terrible.
Ms CARBINES — Yes, it was a terrible
contribution. Mr Pullen is quite right. It was largely
based on making rude remarks about members in
another place, which is not appropriate at all.
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Mr Davis’s proposed amendments seek to give property
owners a right to place an objection to their property
valuation when they receive their land tax notice. The
government will not be supporting the amendments
because they are not needed. Property owners, at the
time they receive their property valuation, are informed
that the valuation will be used for other purposes,
including the calculation of municipal rates, and will
also be used for the calculation of land tax, if it is
applicable. Let us remember that land tax is only
imposed on 15 per cent of properties across the state —
85 per cent of properties do not receive land tax
notifications. Land tax is not at all relevant to 85 per
cent of properties.
Mr Davis would have honourable members believe that
property owners who are subject to land tax, those who
own property apart from their own homes, are
somehow asleep at the wheel and do not wake up until
they receive their land tax notice because they have
taken no interest in their property valuation from two
years earlier. That is the nonsensical argument that
Mr Davis has attempted to prosecute this afternoon.
I put this to members: property owners are extremely
interested in their property valuations at the time they
receive them. The government has in place a
longstanding objection process to property values.
What we are seeking to do through this bill is to
enhance the opportunity for property owners to object
to the property valuation at the time they receive it. We
have actually strengthened that, so it is nonsense for
Mr Davis to come in here and attempt to convince
members that they should support his proposed
amendments when it is clear that people on whom land
tax is levied should have not one but two opportunities
prior to receiving their land tax notice to lodge an
objection to their property value estimation — firstly, at
the time of the receipt of their land valuation, and
secondly, at the time they receive their municipal rate
notice.
Somehow Mr Davis wants us to believe that property
owners are asleep at the wheel and that they take no
interest until they receive their land tax notice. That is
absolute nonsense. We are strengthening the system so
that people who want to object to their property
valuation can, and hopefully will be able to resolve
their dispute in a meaningful and timely manner. This
bill seeks to enable that. It seeks to strengthen the
process of objection to land valuation. It is responsive
to the issues raised with the government at two different
points in time — that is, during the review through the
discussion paper and then the canvassing of the issues
through the directions paper. The bill reflects the issues
raised with the government at that time. Further,
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Minister Hulls conducted a stakeholder round table
meeting in which stakeholders in local government and
across the property and development industries took
part. They are supportive of the provisions in the bill.
The bill encourages mediation, discussion and
information exchange and gives both parties to a
dispute about land valuation time to resolve it. We want
to avoid the need for lengthy, costly, time-consuming
disputes that end up in the courts. Therefore this bill
deserves the support of all members of this house and I
wish it a speedy passage.
Hon. J. A. VOGELS (Western) — I also would like
to make a few comments on the Valuation of Land
(Amendment) Bill. The Valuation of Land Act
establishes the process for the administration of land
revaluations, including those used for rating and taxing
purposes. The Valuer-General is responsible for
certification of municipal valuations which form the
basis of local government revenue collection.
It is interesting to note that rates make up
approximately 40 per cent of a council’s budget. When
I was in local government in the Shire of Corangamite
about 33 per cent of our income was from rates. Since
the election of the Bracks government, with its
ever-increasing rates, 40 per cent of the budgets of
councils right across the state are made up of rates, and
at some councils the figure is up to 44 per cent. Local
government in Victoria receives revenue of about
$5 billion and about $2 billion of that comes from rates,
so valuation is a very important part of the basis of local
government funding.
The government seeks to amend the Valuation of Land
Act in the hope that it will encourage mediation rather
than litigation. No-one could object to that; that is a
good thing. However, the opposition maintains that the
legislation could be much better and that is why we will
move some amendments later.
At the moment the system has a deficiency because a
person receiving a rate notice may not object to the site
value, which in reality will be the basis of any land tax
payable. All members will understand that land tax is
payable on only the site value. Most councils across
Victoria rate on the capital improved value, or CIV,
principle, so there could be confusion if the property
owner did not realise that any land tax would be
payable on only the site value. I heard the speaker
before me, Ms Carbines, say that people are not silly.
Of course they are not silly. But I know also that many
people who live along the coast are frail, old age
pensioners who moved there 20 or 30 years ago when
the property was not land taxable. The property is not
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their principal residence. They live there but it is owned
by the family and yet the land is eligible for land tax. I
know many people in that situation.
I also know many people in country Victoria who have
a unit or some other residence in Melbourne for their
sons and daughters to live in while they are at
university. For the first time they have been slugged
with land tax as well. As members are aware, land tax
is payable on property which has a site value of
$175 000 or more. Land tax is not payable on a
principal place of residence, on land used for primary
production, on land owned by a charitable organisation
or, more recently, on a private caravan park.
Even with the proposed amendment to the act,
objections to land valuations remain complex and
contradictory. A landowner may object to the valuation
of their land only on receipt of the valuation, not on
receipt of their land tax bill. The fact that there is a
two-year lag between when the land is valued and when
the land tax bill is issued means that a landowner has no
right to contest the revaluation.
Currently councils are required by law to revalue
properties in their municipalities every two years. That
is particularly onerous for rural councils, where valuers
are as scarce as hens teeth. One would have thought
that with modern technology, with the sale of properties
and the values they reach being recorded — no doubt
on computers — and with the stamp duties, GST and
other fees and charges that need to be paid to councils
and the state and federal government, that would
automatically lead to a knowledge base of property
values in a certain area or district. Why we still have to
send valuers out to do site inspections every two years
in every municipality is something that probably needs
to be looked at.
Valuations of land not only provide for the collection of
council rates, as I mentioned previously, but also
support the collection of land tax by the state
government. Members have been told that there are
about 160 000 land tax payers in Victoria. Each and
every one of us has constituents who have complained
bitterly about the land tax bills they are receiving. A
rate rise of anything up to 1000 per cent is not unusual.
It is worth noting that since the election of the Bracks
government land tax revenue has increased by 104 per
cent. It has gone from $400 million in 1999 to more
than $800 million now. It is interesting to note also that
when the Kennett government was elected in 1992 land
tax was about $400 million and when it lost
government in 1999 land tax was still about
$400 million. So over the seven years of the Kennett
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government land tax revenue did not increase, because
the Treasurer in the Liberal government adjusted the
formula to make sure that there were no windfall gains.
Not only has land tax gone up by 104 per cent since the
election of this government but stamp duty has
increased by 120 per cent. Fees, fines and charges now
go up by the increase in the consumer price index.
Insurance taxes have doubled to more than $1 billion.
We now have land tax on properties owned through
trusts, which never happened before. Members can see
that this government loves to have its hands deep in the
pockets of Victorians.
One of the differences between a Labor and a Liberal
government is that this government fails to understand
that just because you are running a business and the site
value of the property on which you are running the
business has increased — even if it has increased by
100 per cent — that does not mean that you have any
more cash in the bank. It does not help you to pay your
staff or the people who work for you. The site value
might have gone from $1 million to $2 million but that
does not give you any more money to pay your taxes,
fines and charges.
As I said, the valuation of land greatly affects many
people’s lives. Councils and governments collect
revenue from property owners who cough up around
$2.8 billion a year. It is important to let the
Valuer-General oversee the quality and correctness of
all parts of the valuation process. I am also convinced
that at some future date we need to have a good look at
the fairness of property taxes in their present form.
I fully understand why property taxes were introduced
some more than 100 years ago, probably — because the
people with property were probably the people who had
the money and other assets and they needed to pay rates
and land taxes so that those who were less fortunate
could share in the wealth of the country. In the
21st century that we are living in now, each year a
larger percentage of people do not own property. They
do not pay land tax or rates but they still use council
facilities such as swimming pools, preschool centres,
libraries, home and community services et cetera. As I
said, at some future date we need to look at property
taxes.
The opposition does not oppose this bill but will be
moving amendments to it at the end of this debate.
Mr SOMYUREK (Eumemmerring) — I rise to
make a contribution in support of the Valuation of Land
(Amendment) Bill, which contributes to the ongoing
enhancement of Victoria’s municipal evaluation system
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by streamlining the objection process. The bill does not
change the basis under which municipal valuations are
made but provides an enhanced valuation objection and
review process.
The primary focus of the bill is the enhancement of the
objection process, which encourages the objector and
the municipal valuer to enter into meaningful dialogue.
This is designed to encourage early resolution, or
mediation, of valuation disputes without resort to
litigation. The bill achieves this by amending the
Valuation of Land Act 1960 by introducing
improvements to information exchange during the
objection process, improving an objector’s right to seek
a review, and strengthening the role of the
Valuer-General in the objection process.
Before I expand on these points I will give a
background on how the amendments were formulated.
The government’s Land Information Output Review
2003 recommended a review of the Valuation of Land
Act 1960 to improve valuation processes. In response to
the recommendation the government embarked upon an
extensive review and consultation process, which
included the vigorous canvassing of stakeholder
opinion. In May 2004 a discussion paper was released
and thereafter, in January 2005, a directions paper was
released.
In June 2005, under the guidance of the Minister for
Planning, a stakeholder round table meeting was set up.
The meeting received very strong support from the key
stakeholders within the industry, and I will name some
of them. They included the Property Council of
Australia, the Australian Property Institute, the
Municipal Association of Victoria, the Revenue
Managers Association, the Municipal Group of
Valuers, the Law Institute of Victoria and the Real
Estate Institute of Victoria. They were the groups that
were invited, and the fact that all of them turned up and
made valuable contributions — —
Hon. D. McL. Davis interjected.
The DEPUTY PRESIDENT — Order! Mr Davis!
Mr SOMYUREK — It is disorderly.
The DEPUTY PRESIDENT — Order!
Mr Somyurek does not need to elaborate on my
comments, but if Mr Davis had been listening to him he
would have heard whether or not the law institute was
mentioned by Mr Somyurek. Mr Davis has had his
opportunity. He should let Mr Somyurek continue
without interruption.
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Mr SOMYUREK — I will get back to the ways in
which the amendments will improve the Valuation of
Land Act. The proposed reforms will set clear time
limits for lodging an objection to a land valuation.
Objectors will still have two months to object to their
valuation, and there will be time lines for the remainder
of the objection review process so it is completed as
quickly as possible. The reforms will encourage a better
exchange of information between objectors and
councils during the objection process. This will be
mandatory only for high-value properties. The
definition of ‘high value’ will be set following a
regulatory impact statement. I understand that will be
happening fairly soon. The figure I have in my mind is
$1 million, give or take $100 000 or so. The reforms
will also provide more time for councils and objectors
to resolve disputes before making application for
review to the Victorian Civil and Administrative
Tribunal and enable property owners to apply directly
to VCAT or the Supreme Court.
Currently the process is completely unacceptable.
Applicants need to ask the council to make a review
application on their behalf, and I do not see why the
extra step is needed. The reforms are encouraging and
will assist in streamlining the process.
In conclusion, the bill provides improvements to the
council valuation process which will contribute to the
ongoing enhancement of Victoria’s municipal valuation
system by streamlining the objection process. I
commend the bill to the house.
Motion agreed to.
Read second time.
Hon. D. McL. Davis — On a point of order, Acting
President, the minister is not in the chamber. I wonder
if you are able to explain where the minister is and why
he is not in attendance — or perhaps the minister in the
chamber could give that explanation to the house.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! That is not a point of
order.
Hon. Richard Dalla-Riva — On a point of order,
Acting President, I am relatively new in this chamber,
but I am sure we just cannot sit here waiting in silence,
as we have been for the last minute or so, waiting for a
minister. This is not the way a chamber should run. If
that is the way it runs, then I accept your ruling, but I
draw your attention to the fact that we have been
waiting now for well over a minute and a half, and this
is not appropriate.
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The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! There is no point of
order.
Committed.
Committee
Clause 1
Hon. D. McL. DAVIS (East Yarra) — In relation to
the purposes clause I want to draw the minister’s
attention to a number of general points relating to the
bill including the reform process undertaken by the
government. I have had discussions with the minister
on these matters and it seems to me that the easiest way
to facilitate this might be for me to ask him directly at
this point about the general matters that relate to this
clause and the bill overall.
As the chamber is now aware, a number of discussion
papers were put out including one in May 2004 which
was a review of the objection and appeals process and
miscellaneous provisions of the Valuation of Land
Act 1960. A directions paper was released by the
Valuer-General on proposed amendments to the
Valuation of Land Act 1960 in January 2005, and as
number of speakers alluded to, there was a stakeholders
meeting in June 2005. Submissions were made in
respect of all of these processes, and documents were
sent to the government. Those documents formed part
of its decision-making process in relation to this bill and
will also relate directly to its implementation. For that
reason I seek copies of them from the minister. As I
said, I have already flagged this with him.
In my contribution on the bill I also sought from him
information from past years and for the most recent
financial year around the collection of taxation in
different municipalities. I wonder if he might address
both of those matters in this discussion on the purposes
clause.
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — In relation to many of the issues that
Mr David Davis inquired about, and particularly in
relation to those investigative matters where there have
been either consultations or submissions or basic
communication or papers presented by the public, I am
advised that the vast majority are not directly relevant
to this bill. Whether those responses have either formed
or not formed the basis of this is really a matter for the
department and the relevant minister. I know Mr Davis
is eager to either view those papers or obtain an
understanding of what issues were canvassed in them or
presented by the public through the consultation
process. While it is not for me to offer or give the
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member access to that information, I can inquire of the
relevant minister whether the department can brief the
member, or whether that information can be made
available to him.
Hon. D. McL. DAVIS (East Yarra) — I thank the
minister for his indication that he will seek those
background submissions and also seek the department
and the minister’s response on the matter. I take it as a
genuine attempt to undertake those things. I think it is
important to record that the opposition was promised
some of that information during the briefing stage, but
it has not been provided and that makes it difficult to
assess the decision-making process of government. An
open and transparent government would be prepared to
share what should generally be the public submissions
which form part of the background to its development
of a bill.
The CHAIR — Order! I just need some
clarification from Mr Davis. I know he raised some
questions on the purposes clause. Does he intend to
move his amendment no. 1?
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Committee divided on omission (members in favour
vote no):
Ayes, 20
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms (Teller)
Jennings, Mr
Lenders, Mr
McQuilten, Mr

Madden, Mr
Mikakos, Ms
Mitchell, Mr
Pullen, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr (Teller)
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 17
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr (Teller)
Coote, Mrs
Dalla-Riva, Mr (Teller)
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Hadden, Ms
Hall, Mr
Koch, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr

Amendment negatived.
Hon. D. McL. DAVIS (East Yarra) — I move:
Clause agreed to; clauses 2 to 14 agreed to.
1.

Clause 1, page 2, lines 3 and 4, omit all words and
expressions on these lines.

The mechanism for this has been reasonably well
outlined during the discussion. The issue here will test
amendments 2, 3, 6 and 7. It is a fair and reasonable test
of those clauses. In my earlier contribution I referred to
information from the Municipal Association of Victoria
and material received from various shires and councils.
It is very clear that this simple amendment will improve
the operation of the act, and I seek the chamber’s
support for it. As I said, this amendment is a test for
other clauses. I am sure other members of the chamber
will also wish to place their views on record.
Hon. W. R. BAXTER (North Eastern) — I simply
indicate that I support this amendment which goes to
the issue of supplementary valuations. This is a test for
the principle amendment which is further down the
sheet. I canvassed the issues in my second-reading
remarks and I do not intend to repeat them now save to
say that I endorse the amendment because I believe it is
proper.
The CHAIR — Order! In relation to Mr Davis’s
amendment no. 1, which is a test for his amendments 2,
3, 6 and 7, which all relate to the matter of certification
of supplementary valuations, the question is that the
words and expressions proposed to be omitted stand
part of the clause.

Clause 15
Hon. D. McL. DAVIS (East Yarra) — I move:
4.

Clause 15, after line 16 insert—
“(b) if a valuation that has appeared in a notice of
valuation given under section 15(1)(a) appears in—
(i)

a subsequent notice of valuation given by the
rating authority that gave the notice under that
section; or

(ii) a notice, or subsequent notice, of an
assessment of the rate or tax payable in
respect of land issued by the rating authority
that gave the notice of valuation under that
section, or by any other rating authority—
within 2 months of that subsequent notice of
valuation or notice, or subsequent notice, of
assessment of rate or tax (as the case requires); or”.

My amendment 4, which also tests amendment 5, is
similar to the amendment mooted by the Honourable
Bill Baxter. It seeks to insert a provision in section 18
of the Valuation of Land Act which would allow those
in receipt of a land tax assessment to object to the
valuation of the land at the time of receipt of that
assessment.
This was well canvassed during the second-reading
debate. I make the point that it is simply a matter of
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fairness and justice that people receiving assessments
should have the opportunity to object to matters of fact
and matters of valuation underlying those assessments.
There are a whole range of reasons why individuals
may not object in the early phase at the time of the first
valuation — they may be overseas, they may be sick or
they may be people who have poor English and do not
fully understand the significance down the track of the
valuation and how it will impact on their land tax
assessments. I was disappointed to hear Ms Carbines
indicate that people had plenty of opportunity to object.
That is simply not the fact. The truth of the matter is
that across the community wherever I have gone in my
electorate or other electorates where I have spoken to
people there is great concern and people want to have
the opportunity to object at the time when their
assessment comes in.
I would like to hear something from the minister about
the error rate in land tax objections, such as how many
objections are made each year. In the documentation
provided to the opposition and at the various briefings
there appeared to be some lack of clarity on the precise
number of objections that are received each year. I
would like to know the number of objections upheld.
Maybe the minister could provide the opposition with
that information in due course. It could be a strong basis
for further changes to the system.
The amendment is fair and just in that individuals
should be able to object at the time they receive a land
tax assessment, even if that is some way down the track
from when the initial valuation of land occurred. It is a
matter of justice, and I for one do not understand why
this government cannot support that.
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — I do not have the information the
member is seeking immediately in front of me, but I
undertake to seek it from the relevant minister in the
other place to see if it can be made available to the
opposition in relation to those matters.
In relation to the time in which somebody can object,
again appreciating what the opposition is trying to do
with its amendment, I make clear, as was made clear in
the contributions to the second-reading debate of a
number of members, the bill has simplified the time for
objecting to the two months after notice has been given.
The bill removes references to February and March as
possible objection periods. That was confusing to the
public and is no longer required.
As mentioned before, we believe there is sufficient time
for people to object to the valuations, and we have
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made that point throughout the course of the debate on
the bill.
Hon. W. R. BAXTER (North Eastern) — I want to
support Mr David Davis’s amendment because it is
identical to the one that was prepared by The Nationals.
I have listened to the government’s response both from
Ms Carbines during the second-reading debate and
from the minister to the committee just now.
I agree that there is opportunity to object when you
receive a valuation or receive the municipal valuation
notice, and you have two months to do it. No-one is
objecting to that, but that seems to me to be no reason
whatsoever for debarring people from objecting when
they get their land tax notice. It seems to me to be a
matter of natural justice that, if a taxation levy is placed
upon any individual in this state and they believe that
levy has been improperly calculated because the
valuation on which it is based is erroneous, there should
be an opportunity to object to that valuation, and that is
why I am supporting Mr Davis’s amendment. I am
disappointed that the government has not been able to
advance a more cogent reason as to why it cannot
support the amendment as well.
Committee divided on amendment:
Ayes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL (Teller).
Davis, Mr P. R.

Drum, Mr
Hadden, Ms
Hall, Mr
Koch, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr (Teller)

Noes, 20
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs (Teller)
Carbines, Ms (Teller)
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
McQuilten, Mr

Madden, Mr
Mikakos, Ms
Mitchell, Mr
Pullen, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Amendment negatived.
Clause agreed to; clauses 16 to 20 agreed to.
Reported to house without amendment.
Report adopted.

FINANCIAL MANAGEMENT (MISCELLANEOUS AMENDMENTS) BILL
Wednesday, 3 May 2006

COUNCIL

Third reading
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — I move:
That the bill be now read a third time.

In so doing I thank respective members of the chamber
for their contributions to the debate.
Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.

FINANCIAL MANAGEMENT
(MISCELLANEOUS AMENDMENTS) BILL
Introduction and first reading
Received from Assembly.
Read first time for Mr LENDERS (Minister for
Finance) on motion of Hon. J. M. Madden.

ADJOURNMENT
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — I move:
That the house do now adjourn.

Ambulance services: LifeFlight helicopter
Hon. J. A. VOGELS (Western) — I raise an issue
for the Minister for Health in the other place, the
Honourable Bronwyn Pike. It concerns the Royal
Children’s Hospital emergency helicopter, known as
LifeFlight. This helicopter is dedicated to saving
children’s lives — in many cases the lives of perinatal
babies, where time and speciality is of the essence. The
LifeFlight helicopter has the space to carry the intensive
care equipment required, plus a full specialist medical
team that travels with the helicopter. The helicopter is
based in Melbourne, close to the Royal Children’s
Hospital, on stand-by waiting for an emergency
call-out, and can be under way with specialists in no
time at all.
It only costs $2.4 million to run this service. Charities
fund 90 per cent of the cost of running the LifeFlight
helicopter and the state government contributes 10 per
cent. This fantastic service is about to hit a wall because
of funding shortfalls. It has asked the Bracks
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government for help, and if it does not receive it, it will
have to go into recess. This must not be allowed to
happen under any circumstances, and the action I seek
from the minister is to make sure that enough money is
made available to top up the charitable contributions to
keep LifeFlight in the air.
On Monday morning I was listening to a lady on the
Jon Faine program who said that she had to be raced to
hospital suddenly because her baby was being born
more than 10 weeks early. She said that if the
LifeFlight helicopter had not turned up in Geelong with
a specialist on board to stabilise the baby, who was the
size of a pencil, and then bring it to the Royal
Children’s Hospital, her baby would have been lost. I
understand something like 45 similar cases occurred
last year.
At the moment the government is employing the use of
a private helicopter, which is not instrument rated,
meaning it cannot fly at night or in bad weather — and
babies do not come only during the middle of the day
when the sky is blue! — and is not fitted out for
neonatal care. This is just not good enough. Our sick
babies deserve the best chance of survival, and it
beggars belief that a shortfall of less than $500 000
would put this service at risk.
The action I seek is for the minister to make sure that
the LifeFlight service does not go out of action.
Something like $500 000 is a pittance. There would be
loud plaudits from all parts of the state, including from
the opposition and anybody else concerned, if the
minister made this money available.

Disability services: educational needs
Hon. P. R. HALL (Gippsland) — Tonight I wish to
raise a matter for the attention of the Minister for
Education and Training in the other place. It concerns
support for students with disabilities. The level of
resources provided for students with disabilities is
determined by a mechanism called the educational
needs questionnaire. This questionnaire has a number
of categories, including mobility, motor skills,
communication, vision and hearing, and the like, and it
also includes challenging behaviour and safety.
I want to look at a couple of aspects of the latter two
categories: challenging behaviour and safety. The
highest level based on the criteria is ‘challenging
(excess) behaviour’, which is level 4. That level
indicates that a person is unable to function in almost
all areas and needs supervision to prevent injury to self
or others. The questionnaire describes by way of
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example the type of person who would fit into that
category. It states:
The student is unable to function in almost all school
activities without constant supervision to prevent injury to self
or others. The student requires an individually tailored fully
supported program at all times.

The highest level under the category of ‘safety’ means
that a person is not able to operate safely in school
environments without intensive supervision. The
description given of such student behaviour is:
The student cannot operate in the classroom and the
playground unless constant supervision is provided.

On reading those two categories one would have
thought that if either of those boxes were ticked, it
would be automatic that the student would receive the
full-time aid and assistance they require given that it
states that persons in those categories need full-time
supervision. That is not the case. You can have a
student who fits within both of the those categories but
who is not given full-time aid based on the assessment
criteria because the student has scored well on some of
the other categories, such as mobility, motor skills,
vision or hearing, and an assessment is made on the
average score across of all of the different categories.
I know of some examples of students in East Gippsland
schools who fit within those categories but are not
receiving full-time aid. For example, a student who
attempted to self-harm and assaulted others three times
per week on average, requiring police and ambulance
officers to come to the school and take them away, still
does not qualify for full-time aid. That is absolutely
disgraceful.
The action I am seeking in respect of this matter is that
the minister amend the educational needs questionnaire
so that children who score the maximum in the areas of
‘challenging (excess) behaviour’ and ‘safety’ be
immediately recognised as requiring a minimum of
level 5 support funding regardless of the scores in other
areas, which are largely irrelevant and should not
impact on the overall score.

Woods Point Road, Kevington: upgrade
Hon. E. G. STONEY (Central Highlands) — I raise
a matter for the Minister for Transport regarding a
1.5-kilometre section of gravel road between two sealed
sections of the Woods Point Road near Kevington.
I travelled along that road last weekend and noticed it
was very dangerous and very busy. I have a letter to
VicRoads from Irene Poole of Kevington referring to
the dangers. It states:
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There have been a lot of near misses on both corners of the
11⁄2 kilometres when it’s dry. The dust after the third vehicle
makes the corner blind. It’s only a matter of time before we
have a bad accident happen. In the wet it is very slippery. Do
you have to keep putting off the sealing of this section or wait
to explain to some poor accident victim’s family why it hasn’t
been done?

I have another letter addressed to me from Mrs Jean
Morfew, also of Kevington. It says:
This unsealed section of road is a very dangerous section — a
section we have been told will not be sealed until there is a
fatality. What price is life?

She then goes on to talk about how much traffic there is
on the road on weekends when campers, hunters and
fishermen visit this beautiful part of Victoria. It says:
About twice a year the road is graded as the potholes and
corrugation make it almost impossible to drive on but this
only lasts a few days and we are back to the same bad
condition. In the summer the dust from the road makes
driving dangerous and also makes living close to the road a
nightmare. Health and cars both suffer.

I ask the minister to call for a report on the dangers
presented by this section of the road with a view to
sealing the road.

Burwood Highway–McMahons Road, Ferntree
Gully: traffic lights
Hon. B. N. ATKINSON (Koonung) — I wish to
raise a matter with the Minister for Transport in another
place. It concerns a need for traffic lights at the
intersection of Burwood Highway and McMahons
Road in Ferntree Gully. Does the minister have any
idea what I am talking about?
Mr Gavin Jennings interjected.
Hon. B. N. ATKINSON — I am talking about
traffic lights at the corner of McMahons Road and
Burwood Highway — I thank the minister for his
attention! This is a significant intersection in terms of
local traffic patterns. Like the road matter raised by my
colleague the Honourable Graeme Stoney, this is an
issue of great concern to the community given the
number of accidents and near misses at that
intersection.
There are significant concerns about road traffic
patterns and behaviours right throughout the Ferntree
Gully part of my electorate. Roads such as Kelletts
Road, Napoleon Road and Wellington Road near
Lysterfield all carry very significant levels of traffic.
Whilst there has been some government funding for
upgrades of some roads, the reality is that the Knox
City Council’s petitions and indeed the submissions
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made by many residents of the Ferntree Gully
electorate, which forms part of Koonung Province,
asking for funding for improvements to the roads have
gone unanswered by the government.
I attended a number of meetings with the Liberal Party
candidate for Ferntree Gully, a fellow by the name of
Nick Wakeling. He is an outstanding candidate for the
seat of Ferntree Gully. He and I have received a large
number of representations about problems with roads in
the Ferntree Gully electorate. I might say it has been
suggested to us that Kelletts Road is certainly one of
those roads that is well overdue for an upgrade.
But, as I said, the issue that residents have raised with
both Nick and me more recently is the McMahons
Road and Burwood Highway intersection, which is in a
very busy traffic area; it is an area where a retail
development generates a lot of traffic in the precinct.
For the sake of safety and certainly for improved traffic
management in this area I urge the minister to fund the
upgrade of this road at the earliest opportunity.

Planning: Crib Point land
Hon. R. H. BOWDEN (South Eastern) — I seek
the assistance of the Minister for Planning in the other
place. I was quite concerned to see a newspaper article
on page 3 of the Hastings Independent of 25 April
headed ‘Port land release aim’. It refers to a large area
of land that most honourable members will know as the
old BP refinery site on Western Port near Hastings. The
area of land is large and close to the town of Crib Point.
The difficulty is that this particular land has long been
used as an essential facility for this state because it has
the capability for large oil and petrol tankers to come in
from overseas and pump oil for refining into storage
tanks and then through a pipeline that goes
underground, including under Port Phillip Bay, to
Altona and even as far as Geelong. It is an important
part of our infrastructure. These several hundred acres
of relatively flat land also provide options for flexibility
in planning for the installation of a future major port
facility at Western Port. There is a lot of debate about
whether that facility will be in the northern end or the
southern end and about the exact footprint of the future
port of Hastings, but the present state government and
the opposition are inclined to support the installation of
a major port in the Western Port area.
The difficulty lies in the truth of this saying: they are
not making any more land. If this land is rezoned from
its present port-related use to housing, a proposal which
is receiving some degree of sympathy from the
Mornington Peninsula Shire Council, this irreplaceable
land which has a close-in deep-water frontage, will be
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irretrievably lost. It does cut off options. I inform
honourable members that I am extremely concerned
about it. I strongly object to any rezoning proposal
which I respectfully suggest to honourable members
would not be in the interests of my constituents, my
seat or the state. Therefore I ask that the Minister for
Planning clearly reject any proposal to rezone this land
for housing.

Ambulance services: Shepparton
Hon. W. A. LOVELL (North Eastern) — I raise for
the attention of the Minister for Health in the other
place the critical shortage of paramedics based at the
Shepparton ambulance station. I have been contacted
by Pauline Pritchett, a constituent in Shepparton, whose
mother, June Scandolara, had a severe middle-ear
infection that caused severe vomiting and the inability
to walk. She was also in severe pain. June is 78 years of
age and lives in Congupna. Pauline rang 000 at
11.00 p.m. to get an ambulance for her mother. She was
told by the telephone operator that none were available,
that it was likely to be an hour before one would be
free, and that if there were a more serious emergency
they would be moved down the list, so she tried to get
her mother to the hospital on her own. She put her in
the car and drove her to the hospital, but it was very
difficult due to her mother’s age and inability to walk.
June was absolutely terrified.
The telephone operator was very sympathetic towards
Pauline, but she said there was nothing she could do
because there just was not enough staff. June had to
stay in the emergency waiting room for a considerable
period of time, something which would not have
happened if June had been taken in by the paramedics,
as they would have taken her straight into the
emergency room. This was particularly degrading for
June. She was in a very distressed condition and was
suffering from severe vomiting. It was not a very
pleasant place for her to be, and it was very
embarrassing for her. Pauline is very angry that this
happened to her mother, and I do not blame her. She is
wondering what would happen if someone were having
a heart attack or something equally serious.
The minister is well aware of the shortages at the
Shepparton ambulance station. We are in desperate
need of additional crews for both the day and night
shifts. This issue has been raised with the minister on
many occasions. She was certainly made aware of it
during a visit to the ambulance station in the middle of
last year when paramedics staged a protest by not
attending her official visit and instead placed a placard
on the fence with a to-do list for her.
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I ask the minister to immediately address the shortage
of rostered crews on both day and night shifts at the
Shepparton ambulance station, because this issue is
placing our community at risk.

Responses
Mr GAVIN JENNINGS (Minister for Aged
Care) — I preface my contribution by saying that in the
appropriate manner I will draw to the attention of my
colleagues the matters that I refer to that have been
raised by honourable members.
Mr Vogels raised a matter for the attention of the
Minister for Health in the other place relating to the
LifeFlight helicopter service that operates in south-west
Victoria and requesting ongoing funding for that
service in the future.
Mr Hall raised a matter of the attention of the Minister
for Education and Training in the other place, but the
issue he raised may well be a matter for the Minister for
Education Services, who is also in the other place. It
may be that is the appropriate minister to deal with
matters concerning the support services to students who
require special assistance and the scoring system that
relates to assessing their eligibility to receive such
services.
Hon. P. R. Hall — If it is, could you direct it to her?
Mr GAVIN JENNINGS — Yes, indeed.
Mr Stoney raised a matter for the attention of the
Minister for Transport in the other place seeking his
review to ensure that appropriate road conditions within
his electorate are addressed, and in particular asked for
a road to be sealed.
Mr Atkinson raised a matter for the Minister for
Transport which sounded to me much like an ad for the
Liberal candidate for the Legislative Assembly seat of
Ferntree Gully. In fact the longer Mr Atkinson went on,
the more he wanted to draw my attention to his
contribution to make sure that I knew the name of the
Liberal Party candidate for Ferntree Gully.
Hon. B. N. Atkinson interjected.
Mr GAVIN JENNINGS — I assure you that that I
know the candidate’s name, and I have recorded the
name. I have probably not recorded it as many times as
Mr Atkinson mentioned the name, but I did record it.
An honourable member — What is the name?
Mr GAVIN JENNINGS — His initials may be
N.W. — a fact I particularly retained from
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Mr Atkinson’s contribution. That was the central
purpose of his intervention far beyond talking about
road conditions in Ferntree Gully and traffic lights on
relation to McMahons Road in particular.
The Honourable Ron Bowden raised a matter for the
attention of the Minister for Planning in the other place.
He tried to encourage the minister to make sure we
account for infrastructure planning and industrial needs
in his electorate. Mr Bowden is concerned that the
Minister for Planning may make a decision to rezone
land for housing and has urged him not to.
The Honourable Wendy Lovell raised a matter for the
attention of the Minister for Health in the other place,
drawing her attention to the ongoing need for the
provision of paramedic support for the Rural
Ambulance Victoria in Shepparton and in particular the
allocation of paramedics across the day and night shifts.
She asked the minister to assist by increasing the
number of rostered crews.
Motion agreed to.
House adjourned 6.46 p.m.
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The PRESIDENT (Hon. M. M. Gould) took the
chair at 9.33 a.m. and read the prayer.

PETITIONS
Liquor: Bendigo licence
For Hon. D. K. DRUM (North Western),
Hon. P. R. Hall presented petition from certain
citizens of Victoria requesting that the Victorian
government recognise that Happy Jack’s store,
Lockwood South, is located in the tourist area of the
central goldfields of Victoria and should therefore
be granted a liquor licence (164 signatures).
Laid on table.
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‘active supporter’ of the broiler industry at any cost — set up
with a so-called ‘targeted’ approach to community
consultation by which your petitioners believe more people
were deliberately excluded than consulted.
Your petitioners therefore humbly pray that upon submission
by Golden Plains Shire Council of council plan 2006–10 in
accordance with section 125(5) of the Local Government Act,
the Minister for Local Government, the Honourable Candy
Broad, MLC, by right of the royal prerogative refuse to
receive the document until either she or the Ombudsman
Victoria or both have been satisfied that the civil right quite
plainly and specifically accorded to us by the Parliament of
Victoria under section 125(3) of the same act has not been
infringed or — worse — denied to us.
And your petitioners, as in duty bound, will ever pray.

Laid on table.

COUNTY COURT JUDGES
Report 2004–05

Golden Plains: broiler industry
Ms HADDEN (Ballarat) — I present a petition from
certain citizens of Victoria praying that the Minister for
Local Government refuse to receive the Golden Plains
Shire Council plan 2006–10 submitted in accordance
with section 125(5) of the Local Government Act 1989
until either the minister or the Ombudsman, or both,
have been satisfied that the right of persons to make a
submission under subsection 125(3) of the act has not
been infringed or denied.

Hon. J. M. MADDEN (Minister for Sport and
Recreation) presented report by command of the
Governor.

The petition is respectfully worded, in order and bears
56 signatures. I desire that the petition be read.

Hon. J. M. MADDEN (Minister for Sport and
Recreation) presented report by command of the
Governor.

Laid on table.

COUNCIL OF MAGISTRATES
Report 2004–05

Petition read pursuant to standing orders:
Laid on table.
To the Honourable the President and members of the
Legislative Council in Parliament assembled.
The petition of the undersigned citizens of the Golden Plains
shire in the state of Victoria respectfully sheweth that they
believe neither proper nor adequate notice was given of the
public’s ‘right’ under section 125(3) of the Local Government
Act 1989 (s.125 by no. 109/2003 s. 71) to ‘make a
submission’ on council plan 2006–10 before it was adopted
by Golden Plains Shire Council on 23 February 2006.
[Section 125(1)(b) actually gives the council until 30 June to
prepare, receive submissions on, and approve the plan.]
The council did not give notice in the Victoria Government
Gazette or in any newspaper. The council did not instead give
notice by direct mail to its voters. The council did not even
mention the plan in papers by which it gave notice of council
meetings held before 23 February 2006. Golden Plains Shire
Council has in effect disregarded the principle that it is a
statutory corporation of the mayor, councillors and citizens.
Your petitioners are also aggrieved that council plan 2006–10
is dependent, even if for the purposes of economic
development, upon recommendations derived from an area
improvement project the Golden Plains Shire Council — an

TERRORISM (COMMUNITY
PROTECTION) ACT
Report on operation
Mr LENDERS (Minister for Finance), by leave,
presented report.
Laid on table.

VICTORIAN CHILD DEATH REVIEW
COMMITTEE
Report 2006
Mr GAVIN JENNINGS (Minister for Aged Care),
by leave, presented report.
Laid on table.

PAPERS
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PAPERS
Laid on table by Clerk:
Adult Multicultural Education Services — Report, 2005.
Bendigo Regional Institute of TAFE — Report, 2005.
Box Hill Institute of TAFE — Report, 2005.
Central Gippsland Institute of TAFE — Report, 2005.
Centre for Adult Education — Report, 2005.
Chisholm Institute of TAFE — Report, 2005.
Commonwealth Games Arrangements Act 2001 —
Commonwealth Games Designated Venue and Project Orders
pursuant to section 18 of the Act (6 papers).
Driver Education Centre of Australia Ltd — Report, 2005.
East Gippsland Institute of TAFE — Report, 2005.
Gordon Institute of TAFE — Report, 2005.
Goulburn Ovens Institute of TAFE — Report, 2005 (two
papers).
Holmesglen Institute of TAFE — Report, 2005.
Kangan Batman Institute of TAFE — Report, 2005.
Northern Melbourne Institute of TAFE — Report, 2005.
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Leader of the Opposition
Hon. PHILIP DAVIS (Gippsland) — I wish today
to pay tribute to a great Victorian. Public life is the most
difficult of vocations, and all of us on both sides of the
house respect the effort that individual members of the
Parliament make to take part in public life in Victoria.
There is no more challenging role in public life at the
state or federal level than being the Leader of the
Opposition. Those who have held that post well
understand it, and those who have worked closely with
leaders of oppositions well understand it.
The Leader of the Opposition in the other place, Robert
Doyle, came into the Parliament in 1992 and was
appointed parliamentary secretary for health in the
second Kennett government in 1996. In 1999 he
continued in a leading role as a member of the shadow
cabinet as shadow Minister for Health and subsequently
ascended to the leadership of the parliamentary Liberal
Party and therefore the opposition in 2002. Robert
Doyle has made a significant contribution to the public
life of Victoria and has worked assiduously every day
of his parliamentary career to make that contribution. I
look forward to the future and continuing the friendship
I have had with Robert Doyle.

South West Institute of TAFE — Report, 2005.
Statutory Rules under the following Acts of Parliament:
Building Act 1993 — No. 41.
Country Fire Authority Act 1958 — No. 42.
Sunraysia Institute of TAFE — Report, 2005.
William Angliss Institute of TAFE — Report, 2005.
Wodonga Institute of TAFE — Report, 2005 (two papers).
Youth Parole Board and Youth Residential Board —
Minister’s report of failure to submit 2004–05 report
within the prescribed period and the reasons therefore.
Report, 2004–05.

BUSINESS OF THE HOUSE
Adjournment
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the Council, at its rising, adjourn until Tuesday, 30 May.

Motion agreed to.

Leader of the Opposition
Hon. J. G. HILTON (Western Port) — I did have a
prepared statement on another topic, but I would also
like to acknowledge the work the Leader of the
Opposition in the other place has done in the time he
has been leader. Being the opposition leader is the most
thankless job in politics. This has been seen at a federal
level within the Labor Party by both Simon Crean and
Kim Beazley, and Kim Beazley is seeing it again the
second time around.
The press is only interested when there is a challenge.
The press is only interested when the opposition leader
is complaining about something. The press is never
interested in positive policies put out by the opposition.
This makes the role of Leader of the Opposition most
soul destroying. The only time you see yourself in the
paper is in a negative way.
In some ways this is destroying public life in this
country. People are continuously questioning what is
the point of being in public life when the only thing you
are subjected to is not quite vilification but certainly
criticism, which can only affect your own morale and
that of your family. I sympathise with Mr Doyle and
wish him every success in his life after politics.
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Monash Freeway and CityLink: congestion
Hon. R. H. BOWDEN (South Eastern) —
Yesterday this city was unfortunately treated to a road
traffic gridlock. If ever there were any doubt, the
evidence showed clearly yesterday that the road system,
particularly the freeway system, of Australia’s
second-largest city is failing miserably. The gridlock on
the Monash Freeway was absolutely dreadful and
totally unacceptable. The accumulated basic design
flaws of the Monash Freeway — the so-called
‘freeway’ — are glaring and have to be addressed. So
far the present state government has failed to take any
reasonable measures to increase the capacity or
efficiency of the Monash Freeway.
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Leader of the Opposition
Hon. H. E. BUCKINGHAM — I would also like
to add my thoughts on the Leader of the Opposition,
Robert Doyle, to those of Geoff Hilton this morning.
My family and I lived the situation of someone being
Leader of the Opposition, and I know it is a thankless
task and a very difficult one. I wish Mr Doyle
much — —
Hon. B. N. Atkinson — Peace?
Hon. H. E. BUCKINGHAM — Yes, peace, thank
you, Mr Atkinson.
The PRESIDENT — Order! The member’s time
has expired.

Over time in my office I have had several complaints
about the decrease in efficiency of the CityLink
arrangement. That tunnel is proving more and more
unreliable. When you add the poor capacity of CityLink
to the poor capacity of the Monash, something has to be
done. We have reached a point where the state
government has to stop taking a cheap and
excuse-ridden approach and force VicRoads to do
something to make sure the road network for this major
economy and this major contributor to Australia’s
economy is corrected.

Hon. ANDREW BRIDESON (Waverley) — I
would like to start off by commending the Honourable
Geoff Hilton for his poignant remarks in relation to the
opposition leader. I was going to make a political
statement this morning, but I do not think it is a
moment for me to be playing politics, so I would like to
commend Mr Hilton and Mrs Buckingham for their
support for our former leader.

Mining: Beaconsfield accident

Pontian genocide

Hon. H. E. BUCKINGHAM (Koonung) — This
morning, along with the Lord’s Prayer, I said a prayer
for Brant Webb and Todd Russell, the two miners still
trapped 1000 metres below ground after a rock fall in
Beaconsfield, Tasmania, eight days ago. Like everyone
in this house I was ecstatic when they were found alive
on Sunday after being buried for nearly five days. I
have watched and listened anxiously to the continuing
news bulletins. It is becoming more obvious that there
are huge difficulties associated with rescuing these
men. I salute everyone in their rescue endeavours.
News reports make it obvious that Mr Russell and
Mr Webb are incredibly brave and resilient men and a
fine example of the indomitable human spirit. May their
rescuers complete their job as quickly and safely as
possible so that these men can be united safely with
their families.

Ms MIKAKOS (Jika Jika) — On 19 May the
Pontian community in Victoria and around the world
will commemorate the 87th anniversary of the Pontian
genocide that occurred in present day Turkey. Between
1916 and 1923 over 353 000 Pontic Greeks living in
Asia Minor and in Pontos, which is near the Black Sea,
died as a result of the 20th century’s first but less
known genocide. Over a million Pontic Greeks were
forced into exile. In the preceding years 1.5 million
Armenians and 750 000 Assyrians in various parts of
Turkey also perished.

I would also like to take this opportunity to commend
the Australian Workers Union and Bill Shorten for the
way they have supported their members and families in
Beaconsfield and kept all of Australia informed about
this most difficult situation. Like all Australians I pray
for a successful outcome to this most serious situation.

Leader of the Opposition

The Pontic people lived in Asia Minor and in Pontos
from ancient times. When the Turkish nationalists took
power after the collapse of the Ottoman Empire, a
deliberate policy of creating ‘Turkey for the Turks’ was
adopted, essentially to rid Turkey of its Pontian,
Armenian and Assyrian Christians. The process began
with Christian businesses being boycotted, leading to
bankruptcies and property being confiscated.
Eventually intellectuals and community leaders were
rounded up and executed; women were raped and
enslaved. Most victims died from exhaustion or
dehydration on forced marches or work in the so-called
labour battalions. These events were recorded by
American, German and Austrian diplomats of the time.
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Unlike Germany, which has taken responsibility for the
Jewish holocaust, Turkey has never apologised to its
victims. The Turkish government must begin the
reconciliation process by acknowledging these crimes
against humanity. The suffering of the victims of the
Pontian genocide cannot and will not be forgotten.

Occupational health and safety: workplace
fatalities
Hon. B. N. ATKINSON (Koonung) — I wish to
make some remarks about workplace safety. I note that
last week we had five deaths in one week in workplace
accidents, and there have been seven in a period of
14 days. At this stage of the year we have had 12 deaths
through workplace accidents compared with a total for
the whole of 2005 of 18. It is of great concern to all of
us that there should be this increase in deaths of late. In
fact April was the worst month on record for many
years. After the accomplishment of significantly
reducing workplace deaths since the 34 deaths recorded
in 2002, it is alarming to see this sudden spike in such
deaths.
Whilst the economic tally resulting from workplace
injuries is well over $1 billion a year in medical
treatment and rehabilitation for injured workers, based
on about 30 000 claims, the cost to the community in
terms of the trauma that is created for the families and
loved ones of workers who are injured in the workplace
is far greater. These statistics indicate to all of us that
we need to maintain vigilance on workplace safety, that
we cannot be blasé or complacent. It also suggests to
me that the government ought — —
The PRESIDENT — Order! the member’s time has
expired.

Anzac Day: Higinbotham Province
Mr PULLEN (Higinbotham) — On the morning of
Sunday, 23 April, I attended the Bentleigh RSL march
and ceremony to commemorate Anzac Day. As usual
there was a large crowd. RSL President Thomas Grant
introduced the guest speaker, Major Arthur Ford,
commanding officer of the Bentleigh Salvation Army,
who gave a very affecting address about the lives of
three gallant soldiers.
In the afternoon I was pleased to be invited to a special
Anzac Day Southern Football League match between
Cheltenham and Highett. The event was strongly
supported by the Highett and Cheltenham-Moorabbin
RSL clubs. Before the match guests were treated to a
scrumptious lunch, and, if I may be so bold as to use the
words of the editor of the league’s football record ,
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Daryl Pitman, we were treated to a stirring oration by
Petty Officer Matt Klohs from Cerberus Naval Base,
and Officer Kohl’s heartfelt address held his audience
spellbound as he spelt out the true meaning of Anzac in
so many ways and in such an eloquent style. I concur
fully. We then moved out onto the playing field for a
moving service before the match. For the record,
Cheltenham won the game, and everyone is keen to see
this tradition continue.
On Anzac Day I had the honour to attend the Highett
RSL dawn service conducted by its president, Kevin
Tucker. There were 300 people there, and the ladies of
the auxiliary provided a magnificent breakfast after the
service. It was a great tribute in honour of those who
gave their lives for Australia.

Prime Minister: statements
Hon. J. H. EREN (Geelong) — It is conclusive —
we do have a very mean-spirited federal government.
On the back of rising fuel costs, low-to-middle income
earners now have to battle to pay increased interest
rates. On 25 August 1995 on ABC radio Mr Howard
said:
Truth is absolute, truth is supreme, truth is never disposable in
national political life.

I have 35 instances of when the Prime Minister has bent
the truth. We have a truth-challenged Prime Minister.
Mr Howard said on 12 February 1996, when speaking
about the A Healthy Future policy:
It is our policy, without qualification, to retain
Medicare … not only does Medicare stay but so does
bulk-billing … They are the fundamentals, the underpinnings
of the policy.

Tony Abbott, the Minister for Health and Ageing, on
23 November 2003 on Meet the Press, said:
No-one can guarantee bulk-billing. No-one can guarantee
bulk-billing without conscripting the medical profession.
Medicare has never been universal bulk-billing, never …

The second bending of the truth was Mr Howard’s
statement that:
Medicare will be retained in its entirety.

The truth is that the Howard government abolished the
dental plan and bulk-billing rates have declined by
more than 12 percentage points since the coalition took
office in 1996 — —
The PRESIDENT — Order! The member’s time
has expired.
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Planning: coastal development
Ms CARBINES (Geelong) — Recently I had the
pleasure of attending the launch of the Bracks
government’s visionary coastal spaces report at Ocean
Grove in my electorate of Geelong Province. Those of
us who live in regional Victoria have witnessed over
the last few years the incredible population growth that
has been experienced along the Victorian coast as more
and more Victorians have decided to live, work and
raise their families away from metropolitan Melbourne.
The fastest regional population growth rates in Victoria
has been in coastal areas, with the coastal towns of the
City of Greater Geelong and the shires of Surf Coast
and Bass Coast growing the most. Of course while this
growth is very welcome for regional economies, it puts
considerable pressure on the coastal environment and
puts at risk the aesthetic and environmental values that
we treasure about the coast.
In late 2004 the ministers for planning and environment
set up the Coastal Spaces Steering Committee to
critically assess development pressure along the
Victorian coast and to provide advice as to how to
manage the population growth sustainably and
therefore protect the very characteristics of the coastal
environment that we all love. The Coastal Spaces
Steering Committee, under the leadership of Dianne
James, has worked collaboratively with coastal
municipalities, coastal boards and the people who live
on the coast over the last 18 months to formulate their
recommendations.
As Parliamentary Secretary for Environment I have
enjoyed working closely with this committee. The
strengthening of our coastal policy by limiting growth
to within township boundaries will serve Victorians
well both now and into the future and, importantly,
protect one of the state’s most natural valuable
assets — —
The PRESIDENT — Order! The member’s time
has expired.

Jack Sewell
Ms HADDEN (Ballarat) — I had the great pleasure
of nominating Mr Jack Sewell, AM, for the RSL Anzac
of the Year Award 2006, which was supported by the
Honourable Graeme Stoney, MLC, Mrs Marjorie
White and Mr Brian Schreenan.
Jack was one of four recipients for the 2006 award,
which epitomises his outstanding efforts to promote the
concept of international understanding and exemplify

1687

the spirit of Anzac within the community through
dedication and commitment to the benefit of others.
The Anzac of the Year Award 2006 recognises Jack
Sewell’s untiring commitment to local history, local
government and good governance principles, his
lifelong commitment to the RSL and Legacy, and his
lifetime’s work in the seed industry. Jack has
demonstrated to all who know him or who have had the
good fortune to meet him his untiring service to the
community in the positive, compassionate and selfless
manner which is demonstrated by Jack’s good human
qualities of doggedness, tenacity, endurance, Christian
faith and principles, and constancy to an exceptional
degree.
Jack was awarded life membership of the Seed Industry
of Australia in 1982, when he was described by his
Australian and New Zealand peers as a statesman of the
industry during his six years as president. Jack was
awarded life membership of the Creswick Museum and
Gold Battery on 8 April for his significant contribution
to the museum and Creswick and Hepburn shire history
over 37 years. Jack has given sterling community
service over his lifetime, and he continues in the spirit
of comradeship and selfless service that is integral to
this award.
Jack Sewell, AM, of Creswick perpetuates the memory
and gallantry of those who served in war, and he is truly
a very worthy recipient of the Anzac of the Year Award
2006. Congratulations, Jack!

Cobram italFest
Hon. KAYE DARVENIZA (Melbourne West) — I
was delighted to attend the Cobram italFest gala dinner
in Cobram representing the Premier last Saturday night.
The dinner was part of a weekend of activities
celebrating all that is great about Italian culture and the
willingness of the Italian community in Cobram to
share that with the broader community.
The italFest welcomed international guests from Italy,
including Mr Alessio, who is the mayor of Molochio in
Calabria. There was a fireworks display, and an
exhibition of fashion accessories that were designed
and produced by a special guest from Italy. There was a
classical music concert and cultural activities in the
main street of Cobram, along with street stalls. Also
attending the dinner with me were my parliamentary
colleagues the members for Gippsland South and
Murray Valley in the other place, Peter Ryan and Ken
Jasper; Senator Annette Hurley and Dr Sharman Stone.

STATEMENTS ON REPORTS AND PAPERS
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The italFest was a great success. I congratulate Mr John
Germano, the president of the italFest committee, and
his committee members for their hard work and all that
goes into putting on a festa of this size and calibre, and
I also let them know what a great success it was.

Victorian Advocacy League for Individuals
with Disability: report
Hon. BILL FORWOOD (Templestowe) —
Recently the intellectual disability advocacy group
VALID — the Victorian Advocacy League for
Individuals with Disability — issued a Disability Bill
special report which congratulated the government. I
have received considerable correspondence about the
position that VALID has taken in congratulating the
government, none stronger than that from Max Jackson,
who in his contribution to me says:
Largely indeed, when your report neglected to make mention
of the one critical element from the IDPS act not embraced
within the framework of the bill, an entitlement to service. A
shameful omission and shameful VALID did not take the
minister to task over this blatant rejection of what was
recognised 20 years ago as a must. By rejecting the most
important right of all the government has turned the clock
back to pre-rights days and, sad to say, VALID has
congratulated the government on doing so.

I worked with Kevin Stone, the executive director of
VALID, in the early 1990s and found him to be a fierce
advocate. What I think has happened in this case is that
an organisation long funded by the government has
ended up not being as critical as it ought to be. It is a
very sad day for advocacy groups when they feel
constrained about what they can say because of the fact
that they receive their funding from the government.
What is of grave concern to me is that the legislation
we will deal with today is not an improvement on what
went before. It has some terrific bits in it, for sure. But
they are balanced by the extraordinary omissions,
which have been adumbrated at length in both the
second-reading debate and the Legislation Committee
debate.

STATEMENTS ON REPORTS AND PAPERS
Public Accounts and Estimates Committee:
budget outcomes 2004–05
Hon. BILL FORWOOD (Templestowe) —
Honourable members in this place have heard me talk
ad nauseam about transparency and accountability. I
fundamentally believe that if a question is asked of a
minister, they are obliged to tell the Parliament the
truth. I have always been concerned when I have hear
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prevarication as people try to duck and weave out of
particular answers.
Honourable members in this place may know that the
Austin Hospital complex is very close to my electorate
office. I was one of the people who attended the open
day in May last year when the hospital was opened. I
was one of the people in the Public Accounts and
Estimates Committee hearings who at some length
asked the minister to explain how much the party cost. I
refer honourable members to as much of the transcript
as they would like of the Public Accounts and
Estimates Committee hearing of 11 May last year that
refers to this cost. The minister made it very clear that
she had no intention of answering the question that was
asked of her. After much pressing, she said in response
to me:
You are certainly free to look at that global allocation within
the annual report of the Department of Human Services.

I had asked a specific question about how much was
spent on a particular function and the minister
point-blank refused to answer. I followed this up, of
course, in a number of ways. I refer honourable
members not to the report before the house today, but to
the previous estimates report, where members of the
opposition made it clear that we did not believe it was
appropriate for ministers of the Crown to not answer
questions put to them in good faith by members of the
committee. I have also put the question on notice, as the
Minister for Aged Care knows.
Mr Gavin Jennings — Question 5313 is there.
Hon. BILL FORWOOD — It is question 5313. Of
course we still do not have an answer to that one either.
But what is really extraordinary is that eventually we
discovered that the cost was $458 000. So in producing
the outcomes report this year the Public Accounts and
Estimates Committee asked a general question of
departments: ‘Please advise how much advertising and
promotion over $100 000 took place in 2004–05’.
Let us just remember that the Department of Human
Services has admitted that $458 000 was spent on the
Austin Hospital. But if you look at the written response
that it provided to the Public Accounts and Estimates
Committee, you will see that in response to the question
about any advertising and promotional programs
undertaken in 2004–05 with expenditure in excess of
$100 000 the department told us they related to phase 3
of the problem gaming program and the fad diet
community awareness campaign. They were it; they
were the only ones. There was nothing about the Austin
Hospital. The opposition wrote back and asked if it
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would care to supply the information we sought, and I
quote from page 134 of the report:
… the committee found that the material provided by the
Department of Human Services was inconclusive because it
did not cover the $458 000 information program …

In response to the committee’s follow-up question
regarding this matter, the department provided the
committee with the following response:
… the minister’s response is to refer you to page 3 of the
January–June 2005 Your Hospitals report, which contained
relevant information on the objectives, target audience and
total cost of the launch.
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to increase the amount of travel within Victoria and the use of
tourist facilities by Victorians …

and there are three other objectives along the same
lines.
The report gives a lot of information and statistics about
international and domestic visitors, including numbers
and percentage increase in overnight visitor stays.
There is a number of very interesting statistics. For
example, there has been a 54 per cent increase in the
number of visitors to Victoria from China, and the
highest average number of overnight stays in Victoria is
on the Mornington Peninsula and in the High Country.

This is a department that lies to parliamentary
committees. This department, through its minister, will
not be honest with the Parliament. Forget about me as a
person; this Department of Human Services has a
history of serial misleading and lying to the Parliament
of Victoria. If it has an explanation it should make it. It
was asked by the PAEC why it left the Austin hospital
out of the list of the number of programs over $100 000
in the 2004–05 year that the committee had asked for.
The department had admitted in its own Your Hospitals
report that it had spent $458 000 on the hospital. It
should at least explain why it did so. Oh, no, not this
department; oh, no — —

On page 11 the report makes further comment on
interstate overnight visitors:

The PRESIDENT — Order! The member’s time
has expired.

Domestic marketing is also one of the key areas of
activity for Tourism Victoria. I was particularly pleased
that the Mornington Peninsula was the beneficiary of a
new campaign last year, which is also described in the
report. The report states:

Tourism Victoria: report 2004–05
Hon. J. G. HILTON (Western Port) — I am very
pleased today to make a brief contribution on the
annual report of Tourism Victoria. Tourism and the
broader hospitality industry are very significant
employers of people, particularly young people, in my
electorate. Tourism Victoria has four main areas of
interest: marketing, leadership, infrastructure and
management. As I am sure most members are aware, it
is a state government statutory authority. It was
established by the Tourism Victoria Act, which sets out
the objectives of Tourism Victoria. They are
summarised in the report and I highlight some of those:
to market Victoria as a tourist destination for interstate and
international travellers;
to increase
— the number of travellers to Victoria;
— travellers or tourists length of stay at destinations in
Victoria;
…

Melbourne has regained the lead from Sydney as the city
recognised for international sporting and cultural events
(46 per cent compared with 40 per cent). Sydney’s reputation
has decreased across all key interstate markets (including
NSW) except in Victoria where it has remained stable.
Conversely, Victoria’s reputation has increased across all
markets, particularly in South Australia (up 10 per cent to
39 per cent).

Which I suppose shows that we have a good thing to
sell and Tourism Victoria is doing a good job in selling
what we have.

The campaign promotes the region’s beautiful beaches —

which is obviously true —
stylish seaside villages, boutique wineries and world-class
golf courses … Advertisements focus on the region’s
distinctly European landscape, which sets it apart from the
traditional Aussie beach holiday, while reminding potential
visitors that they don’t have to leave the country for this
experience. The campaign tagline is ‘The Mornington
Peninsula. It’s Almost Un-Australian’.

Apparently the advertisements have some sort of quirky
image. The cover of the report features a picture of a
yacht with the name Shazza. I was not sure where the
quirkiness in that was until I was told that that is an
Australian abbreviation for the name Sharon — so I
presume that the young lady pictured on the prow of the
boat is called Sharon. The advertisement campaign has
worked very well. It has certainly gained a lot of
attention and is helping to raise the profile of the
Mornington Peninsula as a tourism destination.
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Again I refer to international marketing, which is very
important, and the increasing number of visitors from
China. That has been helped by the number of new
direct flights offered by various airlines, including from
Shanghai to Melbourne by China Airlines.
Finally I would like to congratulate everybody
involved — the board and employees — at Tourism
Victoria. I compliment them on the terrific work they
do. I wish them every success in forthcoming years,
particularly in relation to Mornington and the
tremendous attributes it has to offer the tourism
industry.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
I desire to make a statement on the Public Accounts and
Estimates Committee report on the 2004–05 budget
outcomes. In his contribution Mr Forwood spoke about
the way in which the Department of Human Services
(DHS) has consistently misled and lied to the
Parliament via this parliamentary committee. He cited
the example of the hospital opening function and
advertising campaign and said that although the
committee had specifically asked for details of all
advertising campaigns that departments had undertaken
in the 2004–05 financial year, DHS had failed to
provide any details whatsoever of that campaign. In
some respects that reflects the attitude the government
has had to the report on budget outcomes from its
inception in, I think, 2000, when Peter Loney, the
member for Lara in the other place, was the chairman
of the committee. This supplementary process was
established to review budget outcomes as well as the
more involved process of budget estimates.
Although the committee has power under the
Parliamentary Committees Act to call witnesses and
call for papers, the Premier made it very clear when the
process was first put in place that he would not accept
having departmental secretaries and officers called in a
supplementary hearing process to report on the budget
outcomes. He did not want the government’s
bureaucrats talking to a parliamentary committee
without ministers. Following that exchange it became
clear that the Premier did not think it was necessary for
ministers to appear. From day one it was the
government’s position that neither ministers nor
departmental heads would appear for the purposes of
reporting on the budget outcomes. Despite the fact that
the committee has persisted with the report for five or
six years now, it has never enjoyed the support of the
government and the Premier. That is why it gets results
such as the one Mr Forwood spoke about of DHS
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simply refusing to provide information or misleading
the committee as to events within the department.
I turn to two specific issues that are canvassed in the
report. The first is covered in the chapter on the
Department of Treasury and Finance and that part
which refers to the Transport Accident Commission
(TAC), for which I have opposition responsibility. The
committee recommended that:
The Department of Treasury and Finance evaluate the merits
of excluding a proportion of windfall surpluses from dividend
calculations to protect the Transport Accident Commission’s
long-term financial position.

That is a recommendation I wholeheartedly support.
This government has used the Transport Accident
Commission as a cash cow since coming to office. In its
first couple of years it stripped some extraordinary
dividends out of the TAC, and since then it has had a
consistent policy of taking large dividends and
capitalising on windfall gains by the TAC on its
investment returns. That is obviously not a sustainable
position, and the recommendation by the committee
that windfall gains should be excluded from the
calculation of TAC dividends under the Transport
Accident Act is a very sensible one. The Treasurer, in
consultation with the TAC, is entitled to determine a
dividend from TAC, and has done so fairly stridently in
the last few years in order to maximise the returns from
that body.
My view is that those returns are the property of the
policy-holders, if you like, under the TAC scheme, and
that they should be used for TAC benefits and not be
stripped out as windfall gains for the Treasury. Support
for this recommendation would go a long way towards
ensuring that the Transport Accident Commission is not
seen as a cash cow for government as it has been for
this government over the past five years.
The other area I would like to touch on briefly is the
section relating to the Parliament. It is an
embarrassment to the committee that it has had to make
strident recommendations with respect to the
Department of Parliamentary Services and its failure to
adequately report. As a committee we expect
government departments to be forthright in their
reporting and to adhere to the ministerial directions
with respect to their annual reports. It is an
embarrassment to us as a committee and as members of
Parliament when we have the Department of
Parliamentary Services itself failing to uphold the
standards required under the Parliamentary
Administration — —
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The PRESIDENT — Order! The member’s time
has expired.

Museums Board of Victoria: report 2004–05
Hon. H. E. BUCKINGHAM (Koonung) — I rise
to make a contribution on the Museums Board of
Victoria annual report 2004–05 which was tabled in
Parliament on 15 November last year. The museums of
Victoria make a valuable contribution to our
community in many ways.
I have an addiction. It is not a bad addiction; it is a good
one. I am addicted to visiting museums and art
galleries, both here in Australia and overseas. That is
why I am very pleased to talk about the wonderful
museums here in Victoria.
The Museums Board of Victoria, or Museums Victoria,
as it is known, operates three museums — I have
visited all of them — and a collections storage facility.
It is also custodian of the world heritage-listed Royal
Exhibition Building. The three museums are the
Melbourne Museum, the Immigration Museum and the
Scienceworks museum.
The vision statement of Museums Victoria is clear. It
aims to contribute to our community’s understanding of
the world and ensure that our inheritance is augmented
and passed to future generations. Museums Victoria
will achieve its aim through reaching out to an
increasingly diverse audience through its collections,
using innovative programs that engage and fascinate. In
its annual report Museums Victoria tells us that its
values include stewardship, professional integrity,
innovation, engagement in lifelong learning and social
responsibility, which are all excellent values.
In the 2004–05 year over 4 million visits were recorded
at the different museum venues and through the web
site, which recorded an increase in visitations to
2.8 million individual user sessions, which equates to
nearly half the people in Victoria. There were a number
of major exhibitions during the period of this report,
which included Dinosaurs from China, Mummies:
Ancient Egypt, and the Afterlife. Scienceworks
presented Toys: Science at Play and Eaten Alive:
World of Predators.
The Immigration Museum presented Station Pier:
Gateway to a New Life, which was a remarkable
success and was a key contributor to the record
visitation to the Immigration Museum this year. It is
also worth noting that the state government has
announced a $14 million contribution to the restoration
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of Princes Pier in recognition of this important
historical and cultural landmark.
As with any organisation, volunteers make an
outstanding contribution, and the volunteers at Museum
Victoria are no exception. The 625 volunteers at
Museum Victoria contributed in excess of
42 000 hours. Their contribution has ensured that
Museum Victoria’s volunteer program continues to set
a benchmark for the industry. Museum Victoria
continued to cement its position as a leading cultural
institution, receiving 18 prestigious international and
national awards in a range of areas including
indigenous culture, tourism, marketing, web site
development, public programs and volunteer support. It
is worth highlighting two of those awards.
Scienceworks was admitted to the Hall of Fame in the
Victorian Tourism Awards, and the Immigration
Museum won the National Tourism Award in the
heritage and cultural tourism category.
I wish to speak briefly about the various education
programs provided by Museum Victoria. It is an
excellent resource for Victorian schoolchildren. In
2004–05 organised education groups accounted for
269 708 visitors across the three museums. Further,
5577 students were able to access Museum Victoria
programs via the Discovery program, which I will
touch on in a moment.
Museum Victoria works closely with the education
department to ensure that students receive the most
from their visits to our museums. An example of this is
the work of the Melbourne Museum in the development
of curriculum-related programs such as Historiography,
Breaking the Code, and the Meaning of Things. Also
the Top Designs exhibition provides an opportunity for
Victorian certificate of education students of media,
design and technology to display their work.
In conclusion I would like to congratulate the president
of the board, Harold Mitchell, AO, board members, and
the chief executive officer, Dr Patrick Greene, on their
continuing commitment to Museums Victoria and its
programs. I hope Museum Victoria continues its valued
contribution to the Victorian community.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Hon. J. A. VOGELS (Western) — I would like to
comment on the 69th report to the Parliament of the
Public Accounts and Estimates Committee (PAEC),
which is on budget outcomes. I will start with the
Department of Innovation, Industry and Regional
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Development. The output budget for the department for
2004–05 was $334 million. The committee states:
Of the 12 outputs, eight had a variation of 10 per cent or
more. The more significant variations were in relation to
outputs —

and this is the one that does concern me —
such as the regional infrastructure development output —

where the output was $36.5 million against a budget of
$78.7 million. The output was less than 50 per cent of
what was budgeted for. The Regional Infrastructure
Development Fund is a very important fund, especially
for rural Victoria. I find it outrageous that the
department spent only half of the funds available to it
on development.
The report further says:
In the interests of transparency, the department should
provide explanations in its annual report for the more
significant variations between actual performance and targets.
…
In June 2004, staff numbers were 718.7 —

and this has increased marginally to 727. It is
interesting to note:
The composition of the work force has changed however with
an increase in more highly classified jobs and a reduction in
lower level jobs.

That is probably one of the reasons the department has
more bench-warmers in offices and not enough people
out there on the ground actually delivering the services
and one of the reasons it has failed to meet its target.
Next I want to go to the Department for Victorian
Communities. The output budget for this department
for 2004–05 was $446 million. Again the expenditure
of $365.6 million was $80.5 million under the budget
estimate. Again you would ask why. This department
has 770.5 full-time staff. It is amazing. This department
did not even exist before 2002, but already it has
managed to have 770 people sitting there at 1 Spring
Street. Again salary costs have increased, in this case to
$49.8 million. That is an increase of $12.4 million from
the previous year, which represents nearly a 25 per cent
increase in the number of people sitting at desks — but
nothing is happening at the outputs.
I would like also to touch on the Community Support
Fund, which is administered by the Department for
Victorian Communities. The Community Support Fund
budgeted for an expenditure of $131.2 million. This
was once again subsequently revised down to
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$110 million. I think revenue to the Community
Support Fund has been dropping because of the impact
of smoking bans at gaming venues et cetera — there is
less money coming into the till. I think we should
rename the Community Support Fund. If you look at
the expenditure, you see that of the $105 million that
went into the fund — gambling taxes, where the
government takes a percentage and puts it into the
so-called Community Support Fund — only
$22 million actually went to community support
applications. The rest was spent by the Department of
Human Services and the Department for Victorian
Communities, which apply for their own grants, get
their own money and then spend it on what they think
is important. If you call something a Community
Support Fund and you tell the public, ‘We are taking a
percentage of the gambling revenue to put back into
those communities where that money was raised’, but
you are only putting 21 per cent back into those areas,
then you are actually defrauding the public. The report
states:
The committee reiterates the importance of the department
establishing project cost estimates that reflect the nature of the
project to be undertaken.

Swinburne University of Technology: report 2005
Hon. C. D. HIRSH (Silvan) — Today I want to
speak on the Swinburne University of Technology
report for 2005. First of all I would like to congratulate
the recently appointed chancellor, Mr Bill Scales, AO. I
am sure he will follow previous chancellors in doing an
excellent job in continuing to guide Swinburne
University to greater provision of services to its student
population.
It is good to see Swinburne going from strength to
strength as it continues to evolve to answer the
post-compulsory and higher education needs of our
Victorian community. I am particularly impressed with
the Lilydale campus of the higher education division
and the Lilydale, Croydon and Wantirna campuses of
the TAFE division of Swinburne. All these facilities are
situated in the electorate of Silvan Province.
In the early 1980s, when I first became involved with
public politics and stood for the lower house electorate
of Wantirna, there was absolutely no provision of
post-secondary education available in the outer east.
Students were obliged to attend Monash, Deakin in
Burwood, or Swinburne in Hawthorn. They were the
closest post-compulsory education facilities, and of
course it made it very difficult.
Studies had always said, ‘There is plenty of higher
education provision in the east’, but no-one had ever
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separated out the east from the outer east. In the late
1980s when Evan Walker was the minister responsible
for post-compulsory education in Victoria he set to and
organised a big survey dividing the eastern suburbs of
Melbourne into the inner and outer east, and of course it
was discovered that the outer east had the lowest
participation rate in post-secondary education in
Victoria. This was quite a surprise to many and became
part of the action taken in the establishment of
Swinburne as a university.
The Lilydale campus was gradually built, and now of
course there is great provision of both higher education
and TAFE education available. The original
post-secondary education facility in the outer east was
the Wantirna campus of what was then the Outer
Eastern College of TAFE. I served on the council of
that college for a number of years and found it a very
exciting project as the Croydon campus opened up.
When Swinburne commenced to develop Lilydale
another TAFE facility was being built there, and of
course in the end Swinburne took over the outer eastern
college and all the facilities became part of the same
major facility. There are campuses at Healesville and
Hawthorn for TAFE and a number of campuses other
than the Lilydale one in higher education.
In the outer east students now have available through
Swinburne University degree and other undergraduate
and postgraduate programs in business, social science
and applied science. Students are able to undertake
major studies in economics, management, human
resource management, information technology,
accounting, computing, enterprise management,
marketing, psychology, sociology, media and tourism.
This is a marvellous vocational availability in the outer
east for both students straight from school and for older
students changing careers. The TAFE division has
schools of arts, hospitality, sciences, business and
e-commerce, engineering and social sciences. All these
programs are vocationally oriented. This is the way of
modern education, because we are no longer able to
find employment unless we are skilled in particular
areas. People in the outer east are now able finally to
engage in post-secondary education.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Hon. P. R. HALL (Gippsland) — This morning I
wish to make some comments about the Public
Accounts and Estimates Committee’s report on the
2004–05 budget outcomes. I start by congratulating the
committee for putting together a very comprehensive
report covering a large range of interesting subjects,
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many of which I would like to talk about but do not
have time this morning. What I want to do is to
concentrate my remarks on chapter 8, Department of
Human Services, and particularly 8.4.3, the major
redevelopment and upgrading works at regional health
services, as well as the next section, 8.4.4, work force
shortages in community dental clinics.
The first section, 8.4.3, gives a status report of projects
as at 30 June 2005 on major redevelopment works of
health services, and tables on pages 222 and 223 of the
report give an indication of where the works in those
particular projects were up to. Two in particular were of
interest to me: the Latrobe Regional Hospital cancer
treatment centre in Traralgon is shown to have a
15.5 per cent underspending variance for this year, and
the Latrobe Valley community care unit and mental
health centre in Traralgon also had a 20 per cent
underspend of its budget up until June 2005. However,
I can report to the house that in particular the Latrobe
Valley community care unit and mental health centre in
Traralgon is nigh on completion now, and it will be a
great facility for the region when it is finally completed,
as will the Latrobe Regional Hospital cancer treatment
centre. A lot of federal money went into that, and there
was a lot of community fundraising for that project. It is
getting close, but not as close as the other one.
In terms of 8.4.4, work force shortages in community
dental clinics, the report says at page 225 that:
Work force shortages have been experienced generally across
rural community dental clinics.

It notes the particular clinics, and those in my electorate
include Bairnsdale, Sale, Orbost, Moe, Churchill,
Wonthaggi and Omeo. I can advise that the community
dental clinic at Churchill has been closed for four years
now due to an inability to recruit dentists and also
because that clinic now does not meet current dental
clinical standards. That is of concern, particularly given
that the waiting time for dental health treatment in
Gippsland is one of the longest in the state. The waiting
time for general dental care is in excess of 40 months,
which is the highest waiting period for any region in
Victoria.
That leads me to the points I want to talk about today,
and that is the needs of the Latrobe Community Health
Service and a plea to the government in this
forthcoming budget to provide it with funding for some
necessary works. Latrobe Community Health Service is
a large and complex community health provider that
has revenue in excess of $24 million per year. It
provides services to 22 000 clients, predominantly in
the Latrobe Valley region but there are also some
regional services across the Gippsland area. It employs
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204 effective full-time staff and offers something like
80 different services, based on the number the last time
I counted them in the annual report.
It operates at a number of sites across Gippsland, eight
of which are in the city of Morwell itself. I can assure
the house that it is dysfunctional to try to deliver a
service out of eight different sites all of which are in a
dilapidated state. There is an urgent need for a major
upgrade. Recently I toured the Buckley Street and
Princes Drive sites in Morwell and can attest to the fact
that they are in urgent need of new facilities. There is a
budget proposal before government seeking some
$17.1 million to totally rebuild the delivery centre in
Morwell, bringing those eight sites together, and that is
desperately needed. The service itself has already spent
$632 000 to purchase the necessary land and car
parking facilities, so it is well planned. What we now
need is a major appropriation in this year’s budget to
ensure that that building gets built.
I also add that the redevelopment will incorporate a
refurbishment of the dental clinic at Churchill and the
establishment of a new dental clinic at Morwell. These
are urgently needed, as I said before, to address the long
waiting lists we have in gaining access to community
health. I plead with the government to make available
the $17.1 million required by Latrobe Community
Health Service to build some much-needed and
necessary facilities to deliver its services in the city of
Morwell.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Ms ROMANES (Melbourne) — I also rise to make
a contribution on the report of the Public Accounts and
Estimates Committee on budget outcomes. At the
outset I would like to thank the executive officer,
Michele Cornwell, and the staff for the hard work they,
together with members of the committee, have put in to
deliver this report in a timely manner this year in
advance of the estimates process.
I remind members of the house that the budget
outcomes report, which is produced each year by the
Public Accounts and Estimates Committee, is part of
the cycle of scrutiny and accountability in place through
the Public Accounts and Estimates Committee. It
complements the work the committee does on the
estimates, and the estimates hearings are about to
happen as soon as the budget is brought down at the
end of May. During that period there will be about
50 hours of hearings with the Premier and every
minister in the Bracks government. That is one
important function that the committee fulfils each year.
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To complement that, the Public Accounts and
Estimates Committee also undertakes a budget
outcomes exercise, which is to look back at what the
government said it wanted to achieve the previous year.
With the benefit of the full financial statement for the
year 2004–05, the annual reports from each department
and a Public Accounts and Estimates Committee
questionnaire on budget outcomes, it looks at what
services and programs were delivered and provides
Parliament with some analysis of what progress has
been made in each department and what has been
achieved.
The executive summary of the budget outcomes report
draws attention to areas of special interest to the
committee, such as the new Victorian public service
staffing structure, stress claims, performance bonuses
and environmental reporting. In this case it looks at
progress since February 2002, when the government
made a statement of its commitment to best practice in
environmental management in government
departments. Other areas of special interests are
projects such as Project Rosetta.
The committee has looked at the advertising and
promotional expenditure of departments. As well as
looking at themes such as those, the Public Accounts
and Estimates Committee has provided the Parliament
with a detailed examination of each department and in
some areas highlighted issues that will be pursued
further through the estimates process.
I give the examples of the impact of the extra
$1.3 billion in recurrent transport expenses that were
part of the new public transport partnership agreements,
the evaluation of the One Parliament organisational
structure and the implementation and success of those
changes. They are the sorts of issues that have been
flagged by the Public Accounts and Estimates
Committee (PAEC) for further evaluation and
information.
This is all part of the Bracks government’s commitment
to being an open and accountable government.
Participation in a rigorous estimates process and the
provision of information to the Parliament is very
important for good governance and accountability in
this state. We witnessed that here this morning when
we saw four opposition MPs taking the opportunity to
access further information through the budget outcomes
report to raise issues and concerns that are of interest to
them. It is part of the commitment of the government to
strengthen accountability in this state. We have also
seen that through the strengthened resourcing and
independence of the Auditor-General. The PAEC plays
an important role in that function.
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Tourism Victoria: report 2004–05
Hon. R. H. BOWDEN (South Eastern) — I rise to
make a contribution and some comments on the
2004–05 annual report of Tourism Victoria. At the
outset I would like to congratulate the board and staff of
Tourism Victoria, because I have seen many reports
over recent years and the quality and readability of this
report and availability of the data in it are excellent. The
presentation of this report — the fact that it reflects
what is a complex series of activities — is excellent,
and the board deserves commendation for providing
such a readable and worthwhile document.
I acknowledge and suggest to honourable members that
tourism is extremely important, not only to the national
economy but also certainly as an important contributor
to the Victorian economy. This point, which we all
understand and accept, is highlighted on pages 10 and
11, where both the international and domestic visit
statistics are provided. For instance, during 2004–05
there were 1 329 719 visits to Victoria from main
international sources — that is, over 1.3 million visitors
came to Victoria from overseas. Encouragingly the
domestic visitor numbers are also quite good. On
page 11 the report states that Victoria received
17.9 million domestic overnight visitors for the year.
That is a 24 per cent market share of all domestic
visitors in that time frame. Those strong numbers are
excellent. The 1.3 million international visitors and the
17.9 million domestic overnight visitors to Victoria are
extremely valuable to our state for employment and the
use of our facilities.
I want to highlight some opportunities Tourism
Victoria could think about. It has been mentioned that
there will be improvements to Princes Pier. The
improvements that have already made to Station Pier
are acknowledged and appreciated. There is an
opportunity to expand our cruise market arrivals by
seriously looking at the improvements that are
necessary at Cowes on Phillip Island. There is no
question that the cruise companies are willing to
schedule that as an extra port in the cruise programs of
many ships. We welcome that, but I am not aware of
any serious plans — even though there is talk year in
and year out about it — to upgrade the wharf at Cowes.
There has to be some serious work done on that, and I
encourage Tourism Victoria to get serious about that
matter. There is also a missing link between Cowes and
Stony Point, and it is about time a car ferry became a
serious consideration and some action was started.
Rather than everyone just talking about it, it is about
time there were some specific improvements and
actions taking place to make that a reality.
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I am also concerned about an aspect of Melbourne
Airport. I accept that it is essential there be a very close
working relationship between Melbourne Airport
management and Tourism Victoria. I understand that
that relationship is excellent and that there are no
fundamental problems with it, but I suggest to
honourable members that given the geography that of
Melbourne has increased in breadth, particularly to the
east and south, the time has come for the state
government, through Tourism Victoria, to really look at
reserving space for a future domestic airport. I am not
talking about international arrivals — I repeat, I am not
talking about international arrivals — I am talking
about a space reservation for a domestic airport in the
south-eastern part of the city. Our options are rapidly
closing due to residential expansion. This is vital for the
long-term economic benefit of the state.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Mr VINEY (Chelsea) — I would also like to make
a statement in relation to the Public Accounts and
Estimates Committee report on the 2004–05 budget
outcomes. In particular I want to comment on the
section relating to the Department of Innovation,
Industry and Regional Development, and specifically
10.4.2(a) on page 270 of the report, which relates to the
Australian Synchrotron project.
This project is an initiative of this government as part of
its comprehensive suite of investments in the
innovation economy in Victoria. Victoria is blessed by
the fact that we have an excellent starting position in
the area of innovation, particularly from the exceptional
international reputation of many of our medical
research institutes, including the Walter and Eliza Hall
Institute and the Howard Florey Institute of
Experimental Physiology and Medicine. I think it is fair
to say that there is now a growth of investment in this
area ranging across a number of quite clear nodes
which seem to be developing some specific capacities.
One of the nodes is around the Parkville precinct, and a
second node seems to be developing around the
Monash University area. The synchrotron will be a
major centrepiece of the investment into innovation
around that Monash University node.
The government has announced a budget of
$157.2 million overall for this project, including some
$50 million-odd of investment from a number of other
organisations involved in beamlines. For honourable
members who are not aware of what a synchrotron
does, essentially it is a machine that accelerates
electrons in a storage ring to generate highly intense
beams of light that are sent down beamlines, and at the
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end of each beamline is a research laboratory with the
capacity to do some very intense experimentation,
essentially on matter, to look at the structure of various
materials. This will generate enormous benefits for both
medical research and materials research. It is expected
that, as one of the latest generations of synchrotron in
the world, it will attract research from across the world
to Victoria as part of a national synchrotron.
The report says that the government made an
announcement about expanding the capacity for the
synchrotron to have up to 30 beam lines coming out of
the central storage ring. It is expected that following its
opening in 2007 there will be approximately 9 beam
lines operating in that first year. But there is the
capacity to grow quite quickly to meet expected
increases in demand. Some of the beam lines require
different levels and types of light and intensity for
different sorts of experiments, so having the capacity to
go to 30 beam lines to meet future demand has been a
very forward-thinking initiative of the government.
I note that out of the synchrotron project in Clayton we
can expect additional investment into research. As I
said earlier, we expect that the synchrotron’s being
located in Clayton will change the nature of the
research undertaken around that precinct in relation to
the government’s investment in innovation.

Public Accounts and Estimates Committee:
budget outcomes 2004–05
Hon. B. W. BISHOP (North Western) — I also
wish to make some comments on the Public Accounts
and Estimates Committee report. I would like to
concentrate on chapter 8, the Department of Human
Services area that discusses homelessness. One of the
paragraphs on page 239 says:
Census data also revealed that the proportion of Victorians
accessing SAAP —

supported accommodation and assistance programs —
and transitional housing management … assistance was
significantly greater than that nationally (25 per cent of the
homeless in Victoria compared with 14 per cent across
Australia).

It is always difficult to get the balance right. We all
understand the difficulties of fixing priorities of areas
that are most in need.
I looked at the definition of ‘homelessness’; it seemed
to translate to people without a home. We have classic
cases of that in Robinvale where we are extremely short
of housing. Yesterday the minister, in answering what
could have been called a dorothy dixer from one of her
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colleagues, said that Robinvale would receive three of
the bungalow-style housing units left over from the
Commonwealth Games which would be refurbished to
four-bedroom standard. We are very thankful for extra
housing in Robinvale, but without sounding too
churlish we think that it misses the mark as there is a
real shortage of housing in the area for professional
people and workers, particularly due to the heavy
expansion in this area. More frustrating to me is
knowing there are housing estates with plenty of
housing blocks around there, and they have been idle
for a couple of years.
You would not get a better advocate to build a case for
public housing in Robinvale than Cr John Katis from
the Swan Hill Rural City Council. John is a resident of
Robinvale and has been a strong advocate for housing
in Robinvale for many years. He tells the story of
many — I mean many — people living in one house
and caravans overflowing with people as well, which is
a situation we should not accept in this day and age. I
agree with Cr Katis’s advocacy for that area. He tells a
story of workers going to work, and a bus — not a big
bus, admittedly, but a bus — pulling up and being filled
with people coming from one house.
I hope that we will get more responses from the
Minister for Housing in relation to housing in
Robinvale. We have certainly raised the matter many
times in this house and in other areas. We believe
Robinvale has an excellent case because it is a rapidly
expanding area. I suspect hundreds of people there are
looking for accommodation. The huge expansion of
irrigated agriculture has driven this demand. No doubt
the key to bringing people in — for whatever
occupation they might like to pursue — is
accommodation. I am not talking about seasonal work;
I am talking about work that goes on all year, as many
products are grown in the area and the work
opportunities are year-round.
I note that the government spokesman said there would
be more public housing built at Robinvale. I would like
to know where and when that might be, because it is
important that expanding areas such as Robinvale be
recognised.
There has also been some debate about the population
of Robinvale. Some people might say there are
3000 people there; but others may say there are
8000 people in the catchment. So indeed it is a rapidly
expanding area which is extremely short of real public
housing. Given the minister’s new-found love of
northern Victoria — possibly due to her candidature in
the new Northern Victoria Region — she should pop up
to Robinvale, have a look and avail herself of the
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opportunities to put some real public housing in place
in this rapidly expanding area of Victoria.

Victims of Crime Assistance Tribunal: report
2004–05
Ms MIKAKOS (Jika Jika) — I wish to speak in
support of the Victims of Crime Assistance Tribunal
report for 2004–05 and to note that the report
demonstrates the Bracks government’s commitment to
supporting the victims of crime. We are fortunate to be
living in a state which has the lowest crime rates in the
country. However, we acknowledge that there will
continue to be victims of crime, people who experience
serious physical, emotional and financial consequences
as a result of being a victim.
The tribunal that exists has the ability to give
compensation of up to $60 000 to the victims of crime.
In the report that has been tabled in the Parliament I am
pleased to see that awards are actually up by almost
14 per cent — $27.4 million was awarded to victims of
crime last year. Interim awards have increased by
21 per cent to almost $1.6 million, which is very
important in terms of assisting victims of crime with
costs for counselling, medical bills and so on. It is
important to note that it was the Bracks government
that reinstated the compensation for pain and suffering
that had been abolished by the previous Kennett
government.
This government has also done a number of other
things to support the victims of crime, such as
establishing the victims register which enables victims
of violent crime to receive information about offenders’
progress through the prison system. We have also
legislated to ensure that the views of victims are heard
by judges and magistrates when they are sentencing
offenders, and we have established the Sentencing
Advisory Council to provide a forum for community
input into sentencing reforms. At the moment the
government is considering the introduction of a victims
charter that would spell out in greater detail a victim’s
right to basic entitlements, such as information,
protection, compensation and support. This government
is very much committed to supporting the victims of
crime either through those legislative mechanisms or
through the tribunal which provides this compensation.
I take this opportunity to put on the record my
congratulations and thanks to all of the magistrates who
comprise the tribunal and who sit all around the state
hearing what can probably be described as emotionally
difficult cases. I also acknowledge the work of the
support staff and others in the Magistrates Court who
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provide assistance through the Victims of Crime
Assistance Tribunal.
This is a very useful report for members of Parliament
to examine so that they become more aware of the
various forms of compensation that may be available to
our local constituents who may be in the unfortunate
situation of having been a victim of crime. In
conclusion I commend this report to the house and note
the very positive steps forward in the operation of the
victims of crime assistance tribunal.

MELBOURNE SAILORS’ HOME (REPEAL)
BILL
Second reading
Ordered that second-reading speech be
incorporated on motion of Mr GAVIN JENNINGS
(Minister for Aged Care).
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Sailors Welfare Fund was established by statute in 1986
as a way of redirecting the state’s share of the proceeds from
the sale of the Melbourne Sailors Home in 1964.
This occurred under the auspice of the Melbourne Sailors’
Home Act 1986.
The fund was intended to allow the minister to make
payments to promote the welfare of sailors and people
working in the Victorian fishing or maritime industries.
Only three payments have ever been made from the fund
between 1989 and 1991. These three payments totalled
$84 000, leaving a residual of approximately $350 000 in the
fund at the end of December 2005.
For the past 15 years the only transactions involving the fund
relate to interest received from Treasury Corporation Victoria.
To enable the government to use these funds productively for
the welfare and benefit of the Victorian community it is
proposed that the Melbourne Sailors’ Home Act 1986 be
repealed and that the Sailors Welfare Fund be closed.
Since the funds were originally set aside to promote the
welfare of seafarers and others from the maritime industry,
the funds should be used in a way that is consistent with the
purposes of the fund.
It is therefore proposed that the funds be used to:
assist in the distribution of food to Victorians in need;
expand the capabilities of volunteer lifesaving;
support sea search and rescue operations;
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promote the welfare of seafarers and maritime
personnel;
assist in the development of the Southern Cross
chaplaincy.

VicRelief + Foodbank has a key role in building partnerships
with food manufacturers, distributors and retailers to achieve
increased donations of food and groceries for distribution to
emergency relief agencies and people in need. Without
VicRelief + Foodbank many Victorians would be
experiencing significant hardship in obtaining adequate food
for their families.
Commencing operations on 1 February 2006,
VicRelief + Foodbank is the successor organisation to the
Victorian Relief Committee and Foodbank Victoria.
VicRelief + Foodbank would utilise additional funding to
expand the distribution of food and material aid to rural
Victorians and improve refrigeration at the Dandenong
distribution centre that services this area of high need.
Such a use of the funds would be in the spirit of the original
intentions of the fund but applied more broadly to the whole
population on the basis of need.
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spiritual and learning community centre under the Southern
Cross at Docklands. The centre is being established to nurture
spiritual, cultural and intellectual initiatives within a
supportive environment. A grant of $10 000 is proposed to
support this initiative.
The five grants proposed by the government will provide for
the welfare of the Victorian community and in particular the
quality of life and wellbeing of Victorian sailors and maritime
workers.
I commend the bill to the house.

Debate adjourned for Hon. ANDREA COOTE
(Monash) on motion of Hon. E G. Stoney.
Debate adjourned until next day.

FINANCIAL MANAGEMENT
(MISCELLANEOUS AMENDMENTS) BILL
Second reading

The government proposes to apply $165 000 from the closure
of the fund to assist VicRelief + Foodbank in the provision of
food to people in need.

Ordered that second-reading speech be
incorporated for Mr LENDERS (Minister for
Finance) on motion of Mr Gavin Jennings.

Royal Life Saving and Surf Life Saving have merged to
establish Life Saving Victoria.

Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:

Live Saving Victoria receives funding from Sport and
Recreation to promote lifesaving as a sport and for the
promotion of nippers, the junior lifesaving program.
The government proposes to apply $60 000 from the closure
of the fund to Life Saving Victoria to expand the capabilities
of volunteer lifesaving by developing the capability of the
12 small member clubs around the bay to recruit club
members and develop leadership with programs such as
nippers, lifesaver skill development and youth leadership.
A one-off grant of $60 000 is proposed for the Australian
Volunteer Coastguard (Victoria Squadron) to purchase
important equipment to assist their search and rescue
operations.
The Victorian squadron is the largest dedicated bay and
coastal volunteer marine search and rescue organisation in
Victoria, comprising approximately 500 volunteers. In 2005
they assisted almost 2000 persons in distress, and they
provide important support to the water police.
The Australian Ports Welfare Foundation is a
non-denominational, not-for-profit service organisation which
promotes the quality of life in the workplace of seafarers and
all other maritime personnel.

That the bill be now read a second time.

Incorporated speech as follows:
The bill reflects the government’s interest in ensuring that
legislation relating to public finances is current, effective and
internally consistent.
This bill makes a number of important amendments to the
Financial Management Act 1994 (the act). The purpose of
these amendments is to:
update the act to reflect moves to accrual accounting;
clarify the powers of the Minister for Finance to lease
and license Crown land and premises; and
update the direction-making and regulation-making
powers in the act.
There are seven amendments in the bill. These are mainly
technical in nature and do not represent any change in policy,
but rather seek to clarify responsibilities and bring the
legislation into line with current financial management
practice.
The first amendment is to section 8 of the act.

A grant of $55 000 is proposed so that the foundation is able
to undertake a feasibility study for the implementation of a
24-hour welfare service to provide medical, psychological
and pastoral care services to seafarers and other maritime
personnel using the Melbourne port.
A number of community and private organisations are
currently working to develop a multicultural, interfaith

Section 8 — directions
The purpose of this amendment is to give the minister
effective principles-based power to give directions in relation
to public sector probity and financial governance.
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Currently, the minister’s power to give directions has to be
authorised by a regulation and is limited to matters for which
regulations may be made under a separate section of the act.
Under the proposed amendment, the minister’s power to
make directions will be authorised directly by the act — not
by a regulation made under the act. However, the scope of the
minister’s direction-making power will still be limited to
matters for which regulations may be made.
The next four amendments relate to the budget management
provisions of the act. These are required to bring the
legislation into line with current practice, particularly the
move from cash to accrual accounting which has not been
consistently reflected in the wording of the act.
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Section 24 — annual financial report
The annual financial report currently requires ex-post
reporting of ‘carryovers’ appropriated under section 32 for the
preceding financial year and the application of these
carryover amounts.
In addition to current reporting requirements, the amendment
will also require carryover amounts in respect of the next
financial year to be included, thereby providing ex-ante
reporting and greater transparency for these appropriation
amounts.
The last of the amendments to the budget management
provisions is to section 40(2).

The first of these four proposed amendments is to section 29.

Section 40(2) — annual budget estimates

Section 29 — appropriation of certain receipts

This is a minor amendment required to address a timing issue
and ensure the alignment of tabling requirements for the
annual budget estimates with parliamentary procedure.
Parliamentary procedure requires papers (including the
budget papers) to be tabled during ‘formal business’ —
before the introduction of bills.

Section 29 currently does not reflect the move from cash to
accrual accounting principles. The section applies to the
receipt of cash, rather than the recognition of revenue. This
means that the section is out of step with the accrual
accounting and management framework. The proposed
amendment will align the section with current practice by
introducing accrual rather than cash terms for provision of
outputs, commonwealth specific purpose payments and
municipal council specific purpose payments. It will not
apply to proceeds from disposal of assets because under
international financial reporting standards, this could be
interpreted as the net amount (that is the difference between
the carrying value and sale price of the asset). This may
reduce the incentive for departments to use such proceeds for
managing their asset base. It may also have the undesirable
consequence of entitling departments to apply the proceeds
from disposal in the current year even where the cash may not
be realised until future years.
The second proposed amendment to the budget management
provisions is to section 32.
Section 32 — unused appropriation
Under section 32, the amount of each department’s unused
appropriation (carryover) is required to be determined by
30 June each year. These amounts are also required to be
published in the budget papers in May, prior to the end of the
financial year.
This is simply impractical. It is not possible to accurately
determine these amounts prior to end of year ‘wrap-up’, now
that the budget is presented in May. It is therefore necessary
to amend the section so that determination and reporting of
‘carryovers’ can be done after 30 June when end of financial
year performance is known and departments can identify
carryover amounts with greater certainty.
As part of the budget process, an estimate of the amount of
the carryover will continue to be included in budget estimates
in May.
The third proposed amendment to the budget management
provisions is to section 24 and is consequential to the
proposed amendments I have just referred to under
section 32.

Current legislation requires the budget estimates to be tabled
when the appropriation bills are before the house, which is
inconsistent with order of business requirements. The
amendment proposes that the minister cause the statement of
budget estimates to be laid before each house of Parliament
on or before the day on which the second readings of the
annual appropriation bills for that year are moved, thereby
removing this anomaly.
The bill also amends part 7B of the act to update the
minister’s powers relating to land in order to support decision
making to obtain best value from portfolio assets.
Section 54(P) — licensing and leasing surplus Crown land
and buildings
To optimise the management of portfolio assets, the minister
requires the authority to license and lease Crown land that is
surplus to requirements.
Currently, the legislation empowers the minister to grant a
lease over, or a licence to enter and use, any building or other
structure on Crown land that is no longer required for a public
purpose. It is silent about whether this power extends to the
Crown land on or around which the building stands.
The proposed amendment is intended to remove this doubt
and will clearly empower the minister to enter into leases or
licences for any Crown land, including the Crown land on
which a building or other structure stands.
Finally, the bill proposes to update the regulation-making
powers of the Governor in Council.
Section 59 — regulations
Earlier I referred to the scope of the minister’s
direction-making power being tied to matters for which
regulations may be made. The bill proposes to update these
regulation-making powers so that they reflect contemporary
financial management practice.
The current regulation-making powers are an outdated,
narrow listing of matters about which the Governor in
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Council may make regulations. For example, some of the
existing regulation-making powers still refer to receipts and
expenditure reflecting a cash, rather than accrual
environment.
Under the proposed amendments, the scope of the regulation
and direction-making powers will be updated to reflect
modern financial management.
The proposed amendments will support sound governance
and are in line with the government’s commitment to
responsible financial management.
I commend the bill to the house.

Debated adjourned for Hon. G. K. RICH-PHILLIPS
(Eumemmerring) on motion of Hon. E. G. Stoney.
Debate adjourned until next day.

DISABILITY BILL
Legislation Committee
Mr VINEY (Chelsea) — I move:
That the Legislative Council adopt the report of the
Legislation Committee on the Disability Bill.

It is a privilege to be able to come here today and move
the motion for the adoption of this report, which is the
first report of the Legislative Council’s Legislation
Committee on a piece of legislation.
The committee held three public hearings on the
Disability Bill — a total of 8.5 to 9 hours from
recollection — and heard evidence from the Minister
for Aged Care, Mr Jennings, representing the Minister
for Community Services in the other place. He was
assisted by advisers from the Department of Human
Services and the minister’s office. The committee went
through this very important legislation clause by clause.
It required a considerable degree of flexibility as
members of the committee had of the order of
250 possible amendments. Not all of those amendments
ended up being put to the committee, but there was a
considerable amount of cooperation and agreement
between members of the committee on of the process
by which we would tackle this first piece of legislation.
I take the opportunity of thanking all the members of
the committee who assisted me in my role as chair. It
was complex legislation and a complex set of proposed
amendments that required a considerable degree of
cooperation by all members of the committee for us to
get through the legislation.
As I said, the bill is very important legislation that will
create the new legislative structure for the delivery of
services and programs to many of Victoria’s most
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vulnerable people. The committee took its
responsibilities in considering this legislation in detail
quite seriously. As members of the house know, it was
a trial exercise in considering legislation, and I think in
the spirit of that trial there was a lot of goodwill in
trying to ensure we did justice to the process. This
house gave to the members of the committee the
responsibility on its of going through complex
legislation and doing the best it could to produce good
legislation for the delivery of services in the state.
I particularly want to thank the minister representing
the Minister for Community Services in the other place,
the Minister for Aged Care, Mr Jennings. The
committee, as I said, dealt in quite some detail over 8 or
9 hours with the legislation, and the minister gave three
afternoons — three half-day sessions — of his time to
assist the committee in its deliberations. I must say to
the minister, through the President, that it was a sterling
effort to provide that amount of time to assist the
committee in its consideration of this legislation.
I note that the clock has stopped. I think I might have
well and truly used my 5 minutes, but I want to thank
the minister, the departmental representatives who were
there assisting the minister and the representatives from
the minister’s office. I also want to thank all members
of the committee for their assistance and for providing
me with some degree of flexibility as chair to get
through this bill. I would also like to thank the
Legislative Council for giving me the privilege of
chairing this trial committee process and particularly for
giving me the opportunity to do that for this legislation,
which I regard as extremely important.
I should also note that coming out of the process the
government has put forward some proposed
amendments to the legislation, and I welcome those. It
is a very positive outcome of this first exercise that we
were able to consider this legislation in the way we did,
in the good spirit that we did, and come back with some
changes, which may not be — —
The PRESIDENT — Order! The member’s time
has expired.
Hon. BILL FORWOOD (Templestowe) — In the
time available to me I want to speak on two aspects of
the motion before the house. The first is the operation
of the Legislation Committee of this place. Let me echo
the words of the chair when he said that the committee
operated very effectively over 8 hours and dealt with a
vast range of proposed amendments. It is to his credit
and to the credit of the minister and the staff who
supported him that the process went as well as it did.
There will be another occasion when we can discuss
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this first trial of the Legislation Committee, but I stand
here firmly convinced that we have got better
legislation as a result of the process that we went
through, although not as good as some of us would
have liked, and that people have now had the
opportunity through reading the report and the Hansard
to be clearer about some aspects of the legislation. I
wish to congratulate both the minister and the chair of
the committee for their outstanding work in this case.
It was not helped by my inability to deal with some of
the complex amendments that were being developed,
and I hope that in future, with a bit more practice, we
will get that side of it operating more smoothly, but my
personal view is that we need to give the chair of the
Legislation Committee flexibility to enable matters to
be dealt with as issues and then adopt them on a
clause-by-clause basis, rather than only dealing with
them on a clause-by-clause basis. That is a debate for
another time, but the process itself was worthwhile, and
as I said, there is no doubt that we will end up with
better legislation if we are able to massage this
committee into something that is of benefit to the
Parliament and the people of Victoria in the future.
The second issue I wish to deal with is the Disability
Bill itself, and despite the words I have just said, I wish
to advise the house that we will be opposing the
adoption of the report. We believe this legislation is
flawed legislation that should not be passed and should
not be supported. I do think it would be churlish of
us — me in particular — having had 8 hours in one
forum to come here and prosecute the issues again in
this forum, and I advise that we are not intending to do
that. If new issues come up, I may comment, but we are
not intending to reprosecute matters that were dealt
with in the Legislation Committee for over 8 hours in
what I believe was as flexible a manner as possible.
Maybe we did not cover everything we should have,
and I am disappointed about that, but I have been in this
place a while now, and I do not think we have ever had
8 hours in any committee on any other piece of
legislation that I can remember.
Ms Hadden — Yes, you have.
Hon. BILL FORWOOD — Which one?
The PRESIDENT — CityLink.
Hon. BILL FORWOOD — But it does not happen
often. We will be opposing the adoption of the report.
This bill remains fundamentally flawed, and we are
very concerned about that. In particular, while we were
pleased to see the government move some small way
on the addition of the word ‘families’ into the bill
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before the house, we were extraordinarily disappointed
that fundamental issues such as the role of carers were
not adopted, that other fundamental issues such as the
role of the secretary of the department were not
addressed properly and, more fundamental than
anything, that what we all know is an entitlement to
service under the existing Intellectually Disabled
Persons’ Services Act is being withdrawn under this
legislation. It seems to me appalling that in this day and
age we can take that step. I do not in any way doubt the
intention of the government in trying to provide a new
path forward or its commitment to the disabled and
their families and their carers, but the legislation before
the house is flawed, and for that reason we will not
support the adoption of this report, nor will we support
the third reading later on today.
Hon. D. K. DRUM (North Western) — I too would
like to thank the Minister for Aged Care for his efforts.
There was a very lengthy piece of legislation that we
had to try to get through. I would also like to thank the
chair for making the proceedings flexible and allowing
opposition members to bring to the table later than they
should have been the amendments we were presenting
to try, in our opinion, to make the bill a better bill.
Whilst it is acknowledged that it was not necessarily
anybody’s fault that we were unable to get the
legislative amendments through and presented in time,
we were certainly appreciative of the fact that that
flexibility was allowed.
I think the Legislation Committee was all the better for
the minister’s ability to call on expert witnesses from
the department who had an in-depth knowledge and a
depth of experience on the issues that we were talking
about, and for the minister to be able to immediately
call on Mr Rogers and Mr Parsons to answer on his
behalf certainly added to the ability of the committee to
get to the bottom of many of the clauses.
It must also be said that we missed a golden
opportunity in relation to the government not allowing
expert witnesses from the other side of the debate. If it
was the government’s intention to come up with the
best possible legislation it could produce, then the
ability to balance out some of the debate that we had
with experts from both sides would certainly have led
to a clearer picture. As much research as Mr Forwood
has done on this issue and as much research as I have
done on this issue, there is no way we can substitute for
people who have had disabilities in their lives for 20 or
30 years. People who have been following the
legislative changes over a 30 to 40-year period know
this legislation inside and out. They know the history of
the legislative changes inside and out and are in a
position to argue that some of the deletions in this bill,
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as opposed to what is currently in the legislation, are a
retrograde step and not an improvement.
I think it was a missed opportunity. The government
certainly has to ask itself: does it just want to look at a
different way of getting through contentious legislation,
take it into another room, let a small number of MPs
argue about it for 6 to 8 hours and then bring it back
into this chamber so we expedite the work here? Or
does the government want to ask itself: do we really
want to come up with the best possible legislation we
possibly can? Certainly if the government has an open
mind to improving the legislation during the debating
stages and allowing members on both sides to access
expert witnesses, this will be a positive step in
achieving the best legislation.
I also did not intend to have to bring this bill back into
the chamber. On reflection, it was never the intention.
Whilst Mr Viney, as chair, made it clear that we were
hoping to get all of the debating done in the Legislation
Committee, there were some comments made during
the committee that we needed to pick up and have a
short conversation about to see if we could not flush out
another position which might lead to some
improvements down the track.
Hon. C. D. HIRSH (Silvan) — I rise to speak
briefly about the Legislation Committee’s report on the
consideration in detail of the Disability Bill.
First of all I want to thank and congratulate all those
who participated in the Legislation Committee
proceedings. The chairmanship of Mr Viney was very
good. I also thank and congratulate members of the
committee from all sides of the house — from The
Nationals, the Liberal Party and the Labor Party — who
participated in the process. I also thank the Minister for
Aged Care, Mr Jennings, and his staff for the great
cooperation they showed in dealing with the committee
stage of the bill. I also thank the clerks who were doing
something for the first time and did a great job —
congratulations to them also.
It was a very interesting process. I felt very privileged
to be a part of something new in the Legislative
Council. For many years I have wanted to be involved
in removing the adversarial nature of parliamentary
debates where possible, because I believe much better
results can be achieved through discussion around a
table than by the more formal debate in the house. I
think the process demonstrated that to a fair degree. I
am sorry that the bill has to return to the chamber to be
discussed in a committee of the whole. It is a pity we
could not have dealt with it fully in the Legislation
Committee.
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I am sure that, as a result of the lessons we all learnt
during this very new process, in future modifications
may be made by the Legislative Council — I do not
know. But I see a great future for these committees so
that during the committee stage the bill can be
discussed and debated by a small group representing
the Legislative Council as a whole, and that we will in
fact achieve even better outcomes. As a member of the
committee I found that I learnt a great deal more about
the process and the bill than I would have had the bill
remained in the committee of the whole in the house.
Backbenchers generally are not involved in that
process, and I learnt a great deal — at one time, I learnt
something in a relatively embarrassing manner! I note
that the minister is laughing a little, but I did learn, and
I found it to be an excellent process.
Again, congratulations to all involved, including the
President, for encouraging such an innovative thing to
happen in this house.
Hon. P. R. HALL (Gippsland) — I voted against
the Disability Bill during the second-reading debate,
and I will be voting against the adoption of this
committee report as well. I want to make a couple of
quick comments of a general nature, so rather than
make my comments in the committee stage I shall
make them now in respect of the adoption of this report.
I say this because despite the process — and I
appreciate the process and the length of time members
of the committee spent on it — I was bitterly
disappointed, as were many carers in the community,
that their hopes of resolution of some of their issues
were rejected by the government during the very
lengthy and deliberate committee stage. Consequently,
they felt let down. As their representative in this
Parliament, I share their great disappointment.
I want to say in particular to people like my constituent
Jean Tops, who is a source of inspiration to me and
many other carers, that I cannot help but share in their
absolute dismay and devastation that this bill which is
going to be passed by Parliament today leaves no hope
for her or her daughter. As many of you would know,
Jean is the mother of a profoundly deaf, blind and
disabled 37-year-old young lady. She is so disappointed
that the bill has gone through the Parliament that she
was prompted to write to Julian Gardner, the public
advocate. I am not going to comment in detail about the
letter, but she expresses this sentiment:
I pray that I will outlive my daughter, I am truly scared for her
future when I read your letter. You will clearly condone her
placement in an aged care facility because you condone this
draconian bill that does nothing to assure my daughter of
state-funded supported accommodation that in any way
relates to the level of care she requires.
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I think it is very sad when a mother prays that she will
outlive her daughter because she is so concerned about
her daughter’s future. This bill does not provide her
with any hope, confidence or security at all. That is a
sentiment that I read and take to my heart — we cannot
afford to let these people down. They have dedicated
their life to caring. This bill and the failure of the
government members of the committee to adopt
changes through the committee process equally lets
those people down. As I said, I opposed this bill during
the second-reading stage and I will continue to oppose
it because I think the committee process has not been
such that an outcome satisfactory to the needs of all
carers in this state has been reached.

persons in this state. They note also the absolute
hypocrisy of Ms Carolyn Hirsh. I quote from a letter
sent to me by the Kiefel family:

Ms HADDEN (Ballarat) — It is very sad that I have
to stand here and continue my opposition to the passing
of this bill and especially to the adoption of the report
of the Legislation Committee. I am an Independent
member in this place representing a very large rural
electorate, Ballarat Province, which has many disabled
persons. Day by day their carer families are battling,
looking after them with limited services offered by this
government.

It goes on and on.

It is a terrible shame that the Legislation Committee is
made up of only six members of this house when it has
44 members. The committee does not include
representation of an Independent — that is me — and it
has only three Labor government members, two Liberal
Party members and one member of The Nationals. That
is not by any stretch of the imagination a representation
of this house at all. It is not a democratic committee. I
opposed the setting up of the Legislation Committee
and gave my reasons for doing so, which are noted in
Hansard, and I continue to do so. We should not be
shutting down the democratic processes of this chamber
and having a nice little group of six in a little club
upstairs discussing legislation as crucial as this
Disability Bill. That little Legislation Committee is not
part of a democratic process, especially if the vote on
proposed amendments results in three for and three
against. There will always be at least three on one side
because the Labor government members will always
vote together. Then the chair, who is a Labor
government member and who voted himself in as the
chair, will negative the amendments. It is not fair; it is
not democratic. It is a farce and a sham.
Members of carer families who have contacted me over
many months and more particularly since the
Legislation Committee met are asking me to note in this
chamber their grave concerns for carer families of the
disabled in this state. They have asked me to state on
the record that this is a matter of absolute public shame
and a denial of their rights as carer families of disabled

We have tried so hard to get justice for our children and
families and it seems that the government is firmly resolved
to ignore us.
I can’t believe that I have sat twice in Carolyn Hirsh’s office
with other distressed mothers, listening to Carolyn proclaim
her determination to do her bit to ensure that government
reinstated the specialist services it took away from autistic
children and toddlers at Irabina. I can’t believe that she visited
our children at Irabina, hugged and kissed them for the
newspaper cameras and in the last three weeks voted down
every single amendment to the Disability Bill that would have
given the children she claims to care about a fair go.

I have received correspondence also from Mrs Jean
Tops, from the Gippsland Carers Association. She has
very kindly given me a copy of a letter that she has sent
to Mr Julian Gardner at the Office of the Public
Advocate. In that she expresses her grave concerns for
her disabled daughter, as Mr Hall said eloquently in his
contribution just before mine, prays that she outlives
her and states that she sees no light at the end of the
tunnel.
None of the carer families see a light at the end of the
tunnel with this bill. It is a sham, as is the Legislation
Committee. It is not part of the proper democratic
process in this chamber. As I said, it is made up of
members of the three major parties and excludes the
Independent member, myself. It is in effect an
attempt — and it has done very well on this Disability
Bill — to shut down the democratic processes,
including the scrutiny by this house of a disgraceful
piece of proposed legislation that will do nothing to
recognise, fund, resource and support carer families in
this state.
It was a farcical process, as Mr Max Jackson called it.
He said that:
The farcical process called the ‘Legislative Committee’
highlighted the Labor government’s continued abuse of the
democratic process. For the minister responsible —
Ms Garbutt — not to attend and then for the government
members on the committee — —

The PRESIDENT — Order! The member’s time
has expired.
Mr VINEY (Chelsea) — I was not going to take up
the right of reply but I feel that I need to do so. Let us
make a couple of things about this absolutely clear: the
Legislation Committee was created by this house as an
additional process that will assist this Parliament to
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consider legislation in detail. The Legislation
Committee is structured in such a way that its
membership is proportionate to the representation in
this house. What is more, the Legislation Committee is
set up so that any member of this house may attend and
fully participate in the debate: ask questions and
contribute to the debate, clause by clause.
Ms Hadden interjected.
The PRESIDENT — Order! Ms Hadden has had
her opportunity!
Mr VINEY — If a member of this house chooses
not to bother to come to a committee hearing on
legislation that they apparently feel passionate about,
that is for them to explain to their constituents. But they
should not come in here and criticise other members of
this house — as Ms Hadden did with regard to
Ms Hirsh — on their commitment to and passion for
issues.
As I have said before in this debate, and I think in the
committee hearing, no-one denies the passion of some
members of this house about particular issues, but the
fact that they are passionate about something does not
diminish the passion of others. Other members of this
house took the time to participate in the debate and in
the hearings of the Legislation Committee. They made
an effort and contributed. It is absolutely galling that a
member who did not bother to come to the hearings
would come in here and cast aspersions on and slurs at
the commitment of another member of this house who
spent 9 hours in the committee stage considering this
bill.
What we have done is establish an addition to the
process of this legislation and I commend the process to
the house.
House divided on motion:
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Darveniza, Ms (Teller)
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
McQuilten, Mr (Teller)

Madden, Mr
Mikakos, Ms
Mitchell, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr

Drum, Mr
Forwood, Mr
Hadden, Ms

Bowden, Mr (Teller)
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
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Hall, Mr
Lovell, Ms
Rich-Phillips, Mr (Teller)
Stoney, Mr
Strong, Mr
Vogels, Mr

Motion agreed to.
Report adopted.
The PRESIDENT — Order! As the motion to
adopt the report has been agreed to, the amendments
recommended by the Legislation Committee are
deemed to have been made to the bill pursuant to
sessional order 58(3).
Committed.
Committee
Clauses 1 to 36 agreed to.
Clause 37
Hon. D. K. DRUM (North Western) — Clause 37
deals mainly with the state disability plan. I refer to the
conversations in the Legislation Committee, which are
recorded at page 84 of the report. I would like the
minister to answer a simple question: when does the
minister envisage that the state disability plan will
conclude in 2012 — mid-year or at the end of the
calendar year?
Mr GAVIN JENNINGS (Minister for Aged
Care) — In the process of making myself extremely
unpopular by spending too much time — 9 hours and
25 minutes — in the Legislation Committee and not
satisfying the expectations of some members of the
committee and some members of the chamber in terms
of answering questions, I have replicated the problem
by allowing further opportunities. I have made myself
very unpopular by not seeking to move the third
reading immediately. I want to put it on the record that I
continue to bend over backwards to provide members
of this chamber and members of our community with
an explanation. In so doing I have made myself
extremely unpopular with people by allowing this
conversation, as Mr Drum has described it, to continue.
Having said that as the preamble to my contribution,
the issue that Mr Drum has raised is a matter that we
discussed. The issue that Mr Drum has now drawn to
the attention of the committee of the whole is the matter
that is covered by clause 37 of the bill, which is the way
in which the government, through the minister, will
renew the state disability plan. As the provision in
clause 37 says, clearly it is anticipated that there will be
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a new plan prepared, to be implemented as of 1 January
2013. As I would understand it, it is clearly implied that
during the course of 2012, if not earlier, a new state
disability plan would be prepared, to enable it to be
implemented as of 1 January 2013. That in practice is
what will happen.
During the life of the current 10-year plan — in its last
year of operation — a new plan will be prepared. In
terms of what might be implied by Mr Drum’s
question, that there will be a gap between the provisions
of one plan and the other, that is not envisaged by the
government. We envisage that there will be a continuity
of effort of the various measures — the programs,
review mechanisms and all of the elements that
currently exist within the plan — which will be
augmented by this new piece of legislation when it
comes into effect. They will have an ongoing life; they
will not conclude. Specific programs may come and go
with specific funding allocations, but in its overall
scope the state disability plan will continue in its life
until it is replaced by a new one.
Hon. D. K. DRUM (North Western) — During the
Legislation Committee process the minister was of the
opinion that the current plan would conclude on
30 June 2012. So there is no confusion at all that the
existing plan will carry on until the end of the calendar
year of 2012, the funding models, the programs and the
overall structure in place will carry on without any
breaks in the program. Some programs may cease
naturally, but there will be no six-month period when
the state is without a plan such as the one we have at the
moment.
Mr GAVIN JENNINGS (Minister for Aged
Care) — I acknowledge the understanding that
Mr Drum described, including a caveat to say that there
may be natural conclusions to certain programs which
may be funded for a specific period. Subject to that
caveat the net effect of transference of one state plan to
the other will be as he described it.
Hon. D. K. DRUM (North Western) — Also on this
clause and dealing with the state plan, about halfway
down page 85 of the transcript the minister is recorded
as speaking about the needs register in answer to a
question I put to him about the fact that the state plan
does not meet the demand in the community. I talked
about what is met and what is unmet through the state
disability plan. The minister spoke about the needs
register being published twice a year. He said there are
measures for dealing with issues and that the
government is not shirking its obligations and will
make known the details of the reports. He said that
while some of the things are painful for the
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government, the evidence is in the documentation, and
the department and the minister recognise their
obligations to make that material available.
But the fact is that the needs register goes only to three
very small areas of the disability sector. Those areas
include shared support accommodation, which covers
5 per cent of people, those people who are lucky
enough to get Home First, and those who are included
in day programs. There is a whole raft of other needs
that are not on the needs register. Some of them include
therapy support; early childhood intervention;
behaviour specialists; intervention counselling for
individuals, families and groups; case management;
recreation and holiday programs; aids and equipment;
independent living training; respite; community
options; futures for young adults; recreation outreach;
family options; and flexible support packages. There is
a long list of community needs which are not covered
by the needs register talked about by the minister. Does
the minister see dramatic shortcomings in what the plan
achieves? Do we need to be more open and accountable
in posting some of the areas we are not meeting?
Mr GAVIN JENNINGS (Minister for Aged
Care) — Mr Drum’s intention to tease out further
commitments or obligations in relation to assessing
needs is acknowledged in the bill. During Mr Drum’s
question I took the opportunity to retrace my steps
through the provisions of the bill and remind Mr Drum
of the obligations and the role and function of the
secretary as outlined in clause 8, which states that the
role of the secretary is to:
plan, develop, provide and fund or purchase comprehensive
services, programs and initiatives for persons with a
disability …

I encourage Mr Drum to look at clause 8(2), which
outlines the functions of the secretary. There are various
obligations in relation to developing programs and
policies, specifically under clause 8(2)(d), which states
that the secretary is responsible:
to develop and publish criteria to enable priority of access to
disability services to be determined in a fair manner …

And under (f):
to monitor, evaluate and review disability services;

In terms of the obligations of the secretary to undertake
those functions appropriately, material will be
published which makes assessments about both the
effectiveness of services and their reach in terms of the
appropriate group of people who may receive them, and
to publish under 8(2)(d) the criteria that would enable:
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… priority of access to disability services to be determined in
a fair manner;

I think the cumulative effect of those responsibilities, as
outlined in the bill, will provide some degree of rigour
and broaden the concept of what might be the state of
the needs register, as is currently provided for. It will be
augmented when those responsibilities are enacted by
the secretary.
Ms HADDEN (Ballarat) — Could the minister
outline how the needs of carer families will be met
when the state disability plan is renewed in 2012, given
the objectives and principles of the bill have been
amended to acknowledge the important role which
families play and acknowledge that important role in
assisting family members? The amendment provides,
where possible, for the strengthening and building of
capacity for families who are supporting persons with a
disability. Given all of that, what will be the process to
include the needs and concerns of carer families, and
how will they be identified? I am looking at
clause 37(4), which states that the state disability plan
must:
(a) identify the needs of persons with a disability;
(b) establish goals and priorities for the support of persons
with a disability —

et cetera. My question is: how will the new state
disability plan take into account, and how will it
identify, the needs and concerns of carer families. given
that the term ‘carer family’ is not defined in the bill nor
included in it?
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disability plan but in the bill itself, and the way the
department is structured, address this question on the
relationships that are undertaken each and every day. I
am a bit reluctant, given that we have 100 pages of
transcript of the Legislation Committee, to retrace our
steps in relation to clause 37.
Hon. D. K. DRUM (North Western) — Back to the
area of a needs register, I would like the minister, if he
is able, to put himself on record as saying there will in
fact be a far greater, improved and accurate register of
needs made available, possibly on the Department of
Human Services web site, where there will be a
comprehensive list of the respective services that are
needed in the entire disability sector.
At the moment people like Mr Forwood and me have to
come to Parliament and we have to go through
questions on notice, and sometimes we have to wait
two or three months to receive some of that
information; and some of that information we receive
from the department, from the minister, is at odds with
the data on the web site in that small and narrow area of
numbers and figures.
I suppose, quite simply — without an amendment to
talk through — we are looking for regional
breakdowns, we are looking for age breakdowns of
people waiting for services and we are looking for
career details. We are looking for a totally
comprehensive needs register of the entire range of
services that are not quite being met by the state
disability plan.

Mr GAVIN JENNINGS (Minister for Aged
Care) — The reason I am furrowing my brow at this
time — which Hansard had probably not recorded until
I drew attention to it — is that we spent a long time
discussing these issues in the Legislation Committee.
My estimation would be nearly 91⁄2 hours, a substantial
amount of which time was spent discussing the
importance of those who provide for the needs of
people with disabilities through their caring
relationship. That issue was contested philosophically
and in terms of the implementation of the bill, including
how you address the obligations, rights and
opportunities for people with disabilities and take
account of the stresses and strains and overwhelming
commitment that families — carers — provide each
and every day for people in our community with
disabilities.

Mr GAVIN JENNINGS (Minister for Aged
Care) — I think in terms of the continuity of the
recording of this committee, we have lost that
continuity a bit because of Ms Hadden’s question, but
let me go back to my answer to Mr Drum’s previous
question. In talking about the way in which needs
would be assessed and reported on in the future, my
answer related to the obligations that are clearly spelt
out within the bill: the obligations of the secretary to
monitor the effectiveness of services to actually make
sure appropriate criteria are set. My understanding of
what that means in practice is that there is an obligation
to try to correlate the demand and supply questions in
terms of the demands of people’s needs, and match
them in terms of priority setting and evaluation
programs. So it is totally acknowledged that there is an
obligation within the bill — and it will be in the act —
for the secretary to undertake that function.

We have spent a lot of time and a lot of effort in the
Legislation Committee trying to get an understanding
of the way in which the programs, powers and
responsibilities that are outlined not only in the state

As to being more specific about that, I do not have the
operational responsibility for the way that will be
implemented and the scope of issues. Obviously there
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are operational matters. The way in which that data
would be collated over time, I think, is an appropriate
issue for us to be respectful of and to pursue with
vigour. So I accept Mr Drum’s intention in relation to
this, but I cannot go into the operational matters beyond
what I have actually described.
Ms HADDEN (Ballarat) — Making the proposed
amendments to the objectives and principles of the act
to acknowledge the important role of families is not the
same as committing in this bill to include the right of
carer families to make decisions regarding the disabled
family member. So I am asking the minister to explain
to the house how a state disability plan will identify the
needs of the carer families with respect to the disabled
person being cared for within the family unit.
Mr GAVIN JENNINGS (Minister for Aged
Care) — We are not going to do too well here because
in fact my substantive answer to Ms Hadden’s last
question, which was the same question as the one she
has just asked me, was that in fact in the heart of the
100 pages of transcript are many references to this
concept of the way the government envisages the
continuity of support that is provided through the notion
of the caring relationship and our obligations to meet
the needs of people with disabilities in the first instance
and then to be responsive to and respectful of the caring
roles that are played by family and other carers. It is
embedded in those 100 pages time and again, and in
fact it is not something that will be identified as
separate from the caring relationship.
Clause agreed to; clauses 38 to 48 agreed to.
Clause 49
Hon. D. K. DRUM (North Western) — On
clause 49 in the Legislation Committee we entered into
a debate on the words ‘must’, ‘may’ and ‘should’, and
we had a difference of opinion on what is meant by
them. Again, in my opinion this issue is still left
unresolved. As seen in the report at pages 90 and 91,
pertaining to clause 49, and specifically 49(2), the bill
provides:
(1) A person with a disability or a person on behalf of a
person with a disability may request disability services
from a disability service provider.

It then goes on to state:
(2) If a disability service provider receives a request under
sub-section (1), the disability service provider may —

And it lists a whole range of things that that service
provider may do.
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The word ‘must’ has been very clearly taken out of the
Disability Services Act and the Intellectually Disabled
Persons’ Services Act, where the word ‘must’ is very
clear: the act is very insistent that a service provider
shall do this, it must do this and it must do that. We
have replaced the word ‘must’ in this new legislation
with the word ‘may’. My contention to the minister is
that, yes, the provider may do something, and they may
not do something, but they may also do nothing. The
word ‘may’ carries no imperative that something has to
happen. ‘Must’ has been deliberately taken out of the
legislation and the word ‘may’ has been put in its place,
whereas the word ‘must’ carries all of those imperatives
that something must happen.
Again, the minister has said there is no possibility for
inaction, but the way the bill has been written, with the
deliberate taking out of the word ‘must’ and the
inclusion of the word ‘may’, certainly has opened this
option up and we need clarification.
Mr VINEY (Chelsea) — I just want to be very brief
in saying that in 9 hours of deliberations by the
Legislation Committee we actually spent a considerable
amount of time on this matter of the question of ‘may’
and ‘must’, and I do think it is disappointing that there
is a reprosecution of this issue at this stage when we
have had a comprehensive discussion on the matter in
the Legislation Committee. I know Mr Forwood shares
the view, because he and I have discussed it, that really
this process now is verging on the reprosecution of
issues that were dealt with comprehensively in the
Legislation Committee, and I think it is diminishing the
spirit of what was agreed in establishing the Legislation
Committee in the first place.
Mr GAVIN JENNINGS (Minister for Aged
Care) — As a matter of principle I agree with
Mr Viney, but I will answer the question because
Mr Drum and I have a fundamentally different
understanding of how the word ‘may’ is used in this
context. This came from a proposition where Mr Drum
moved an amendment to replace the word ‘may’ with
the word ‘must’. As a matter of English, I would have
opposed that. If he had replaced the word ‘may’ with
the words ‘must do either of the following’, I might
have agreed with him. My understanding of the word
‘may’ is that it means just that. My argument to
Mr Drum — I have put it on the public record once and
I am putting it on the public record again — is that the
word ‘must’ can only apply to one option. If you are
prescribing that somebody must to do something, then
they must do one thing. It is not an optional extra; they
must do one thing.
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Hon. D. K. Drum — Or they must do something
else.

request to get a decision on the eligibility of one’s
disability?

Mr GAVIN JENNINGS — That is the concept I
am conveying to Mr Drum. The word ‘must’ and then
leaving two options without the qualifier of saying that
you have to do one of them is insufficient. What I put
on the public record once and I am putting on the public
record again is that the government has drafted this
legislation to allow for two actions, but two actions
only, through the word ‘may’. That is our intention, and
that is what I am committing to on the public record.
Regardless of whether Mr Drum likes the way we have
done it or not, I am committing to Mr Drum on the
public record that ‘may’ in this clause allows for two
options, but two options only. It does not allow for the
option of doing nothing, which is what Mr Drum is
concerned about. It does not allow for that.

Mr GAVIN JENNINGS (Minister for Aged
Care) — The clause has a number of mechanisms that
relate to the process by which the secretary would make
a decision about whether somebody has a disability and
then the way in which that decision would be
undertaken and the way in which that decision could be
appealed if it were seen to be an unfavourable one. It
provides an obligation and says there is an
accountability mechanism. That is what it does.
Mr Drum’s suggestion that that mechanism may only
be in place because it serves the purpose to determine
whether somebody is eligible or not may be the real
application of that clause, but the clause itself just lays
out that process.

Hon. D. K. DRUM (North Western) — I am happy
with that answer. Clause 5(3) says ‘disability service
should’. This type of language replaces the word
‘must’. Is it the same philosophy? Is the minister going
to give an undertaking that there is a watering down of
the language where previous legislation has insisted
that disability services must do a range of things. In
paragraphs (a) to (n) of clause 5(3) it says that disability
services must do various things. Under this legislation
we are saying disability services ‘should’ do various
things. Will the minister give the same categorical
insistence that it means the same thing: they cannot not
carry out the actions?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I have detected one or two wry smiles in the
committee about this question, because we are
specifically on clause 49. I have responded specifically
and will give a specific response to the proposition that
is put. Depending upon the circumstances, throughout
the bill my answer may be a little different. I will give a
specific answer when I can, but I am unable to give an
answer to a generic question such as that when it is not
referring to a specific clause.
Clause agreed to.

Hon. D. K. DRUM (North Western) — I thank the
minister. Where I am coming from is that clause
50(6)(b) effectively allows for a person to apply to the
Victorian Civil and Administrative Tribunal for a
review of a decision. Obviously a request has been
made to the secretary for a decision as to their
disability, and that decision has gone against them.
Under clause 50(6)(b) they can go to VCAT to have
that decision reviewed. But that is only an opportunity
to question their eligibility, not their access. We are
talking now about division 2. Am I accurate in saying
that there is no pathway to VCAT to review a decision
about their lack of access, even though they have
proven eligibility?
Mr GAVIN JENNINGS (Minister for Aged
Care) — Certainly not under clause 50.
Hon. D. K. DRUM (North Western) — So you are
saying that in clause 50, even though division 2 is under
the broad context of accessing disability services, the
option they have there to go to VCAT to review the
decision which has gone against them regarding access
and the provision of services, is not open to them?
Mr GAVIN JENNINGS (Minister for Aged
Care) — That is right. It is not under clause 50 or in
fact any other clause in the bill.

Clause 50
Hon. D. K. DRUM (North Western) — Clause 50
refers to a request to the secretary for decision as to
disability. What has to be looked at is that clause 50
effectively relates to eligibility. Would the minister
agree with that? Before we move on, just to go piece by
piece, would the minister agree that a request to the
secretary for a decision as to disability is in fact a

Hon. D. K. DRUM (North Western) — Is that
vehicle open to people who have been proven to be
eligible for a service and are not able to access that
service? Is there a vehicle by which they can take that
decision to VCAT?
Mr GAVIN JENNINGS (Minister for Aged
Care) — No.
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Hon. D. K. DRUM (North Western) — Is there any
other vehicle available to people who have been denied
access to services? Can they take that situation
anywhere to have that denial of services overturned?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I wanted to take some advice because the
answer to the question skips around various provisions
in the bill and aspects not covered by clause 50. I will
run through the process. In the first instance a person
with a disability on a waiting list for service would have
a mechanism through the prism of a regional priority
review panel to make sure that an assessment of the
priority of their need was being addressed
appropriately. If they were dissatisfied because they
believed a regional panel, which would be made up of
departmental representatives, various stakeholders and
providers within the regional catchment, had treated
them unfairly administratively, they could, depending
on the type of concern they had, make an appeal to
either the Ombudsman in relation to an administrative
matter or to the disability services commissioner in
relation to priorities not being established in accordance
with the clear criteria. If people believed that was the
case, they could take it to the disability services
commissioner, who would have powers created under
the bill.
Hon. D. K. DRUM (North Western) — The
minister is expecting people with disabilities which are
sometimes severe and profound to make their own case
for services and find their way to a regional review
panel or maybe go to the Ombudsman to have their
case heard. Surely we need to simplify the system. We
are talking about people with a whole range of
disabilities. There will be both people with low needs
and people with high needs. The system is not going to
discriminate and some will get left out. A wide variety
of people will miss out on the services they deserve in
the basic course of everyday life. It would seem to be
hard enough for an everyday lawyer to work his way
through the convoluted appeal system the minister has
just described, let alone someone with a disability or
their family. We get back to the situation where
families do not have any legal right to make
representations for adults within their family.
Mr GAVIN JENNINGS (Minister for Aged
Care) — I understand Mr Drum is concerned about the
degree of complexity and how difficult it may be for
people to navigate service systems and find their way
through to get legal recourse. I do not come from a
position that does not recognise that as a concern. To
help the committee to understand the way in which it is
conceptualised within the bill and the legal framework,
I will outline the two streams. The appeal to the
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Victorian Civil and Administrative Tribunal (VCAT)
relates to whether somebody, as Mr Drum quite rightly
said, has been assessed as being eligible for a service in
the first instance. Does that effectively mean you are
then eligible within the scheme or not? VCAT’s
responsibility relates to that decision: whether you are
in the scheme or not. Once you are assessed as being
eligible within the scheme the review mechanism
relates to the allocation of service provision. Assessing
it on regional priorities is relevant because it is an
operational matter as well as an appeal mechanism. In
day-to-day practice it tries to match the needs of people
and the service provision allocation within that region.
It is a very active interface between the provision of
service and the review of that service. That is within the
scheme.
Then there are the remedies I have described: appeals to
the Ombudsman and the disability services
commissioner. The assessments of both lie within the
prism of asking: is the scheme being administered
appropriately? It is an independent review, but it is a
review of how the scheme works. That is the reason the
government has adopted a different model. I can see
from a potential user’s perspective that having one
place to go might have been more convenient in terms
of understanding it, but I have tried to explain to
Mr Drum and members of our community why there is
a separation of those responsibilities in the bill.
Hon. D. K. DRUM (North Western) — I
understand from the way the minister has explained it
that we can make all the representations and go to all
the people we like, but the role of Ombudsman, the
disability services commissioner or the review panel in
assessing a complaint is simply to make sure that the
system is being administered correctly. If they look at
the sector and its finances, they can at least say it is
being run without anything being amiss, but we still get
back to the situation where families have to get their
heads around the fact that they have no right of access
to services. If the services are not available, effectively
they will have to wear that.
While we are talking about clause 50 and the Victorian
Civil and Administrative Tribunal — we touched on
this slightly in the Legislation Committee — does the
automatic right of parents and other family members to
represent adult children at VCAT not apply? Are we
missing something in this regard?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I was going back because I want to make sure
that legally I answer the question correctly. If you look
through how the bill is structured, you see that the
terms of the appeal mechanisms under clause 50 do
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actually apply to people who act on behalf of the person
who has a disability. I say that because clause 50(1)
says:
(1) A person to whom section 49(4)(b) applies —

and that can include an advocate —
may request the Secretary to decide whether or not the person
has a disability.

So clause 50(1) outlines who is eligible to pursue that
process, which culminates in the latter part of clause 50,
which is the appeal to the Victorian Civil and
Administrative Tribunal (VCAT). That applies to a
person who is acting as an advocate. I say that with
confidence, as clause 49(1) says:
A person with a disability or a person on behalf of a person
with a disability may request disability services from a
disability service provider.

So an advocate is roped in under clause 49(1). That
reference to an advocate is repeated in 49(4)(b), which
is the hook back to the provision of clause 50(1).
Hon. D. K. DRUM (North Western) — I ask the
minister: would it not have been simpler and better and
more respectful of the families if families had been
given automatic right of representation of their children
and adult children at these hearings rather than having
to firstly work out whether they have a legal right to
represent their children, and once they have had that
fight, make the representation on behalf of their
children and/or adult children?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I am assuming that I convinced Mr Drum a
minute ago that what I said was correct. If that is the
case then he and I as bush lawyers were convinced in
about a minute. A passionate family member who
wants to pursue advocacy on behalf of a loved one
would presumably be able to find that out relatively
quickly. Whilst. Like Mr Drum, I may be one of the
community that likes everything in legislation as simple
and straightforward as possible — I might agree with
him in that regard — very often that is not the way
legislation is written.
Ms HADDEN (Ballarat) — On clause 50, and in
particular the sections on application for review —
which laypeople might know to be an appeal process to
VCAT — is it the government’s intention to put extra
resources into VCAT? Also, does the government
intend to establish a separate list within VCAT, as is
done with the planning and environment list? Is the
government proposing to set up a specialist disability
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list within VCAT in view of the bill’s appeal
provisions?
Mr GAVIN JENNINGS (Minister for Aged
Care) — There are a couple of things to relation to my
answer. The first one relates to the separation of powers
issue. Primarily this is the responsibility of VCAT. It
will make a determination about resource allocation and
whether there is a separate list, although from the
advice that the officers have just provided to me and
their advice from VCAT, I believe it is not disposed to
have a separate list. But VCAT would be making that
decision about the appropriate way in which its court
would be structured and the resource allocation
provided to it.
Secondly, in relation to the question of demand in terms
of additional pressure on VCAT, the mechanism
currently within the scope of the pre-existing act has
been used on average only about 20 times during the
course of a year, so it is not anticipated that there will
be a high volume of cases going through VCAT
involving exercising the rights outlined in these
provisions.
Clause agreed to.
Clause 51
Hon. D. K. DRUM (North Western) —
Clause 50(1) was a clause of certain contention. Due to
the fact that there is only a limited amount of money to
run the total disability sector — and we acknowledge
that the government has increased spending
dramatically in this sector, but not as dramatically as
some of us might like — I will use this clause to talk
about a funding arrangement.
As is reported at page 85 of the record of the
proceedings of the Legislation Committee on the
Disability Bill, when I put the question to the minister
as to whether or not the government is working towards
a population-based funding benchmark to meet the
needs in the community, the minister replied, after
advice from Mr Rogers:
… that there is an equity formula that applies in terms of the
allocation of money which incorporates the known number of
people with disabilities —

in a given area.
I want to talk about this in the committee of the whole,
because we are not talking about the same thing. The
question I put to the minister was as follows. With all
the data that is available, the figures, we know the
problem that exists in the community. I asked whether
the government is working towards a system over a
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period of years where we will look at the needs, look at
the costs of meeting those needs and then work to put in
place the necessary money to provide the services to
meet those needs? It is a population-based benchmark
for a funding model versus what we currently have —
the allocation of funding based on historical levels
which gets aggregated out each year for other people to
increase. But effectively there is no correlation between
the money the government makes available each year
in its budget to look after the disability sector and the
needs that exist in the community. Quite clearly I asked
the minister if the government has plans over a period
of time to actually go in search of a population-based
benchmark for a funding model.
Mr GAVIN JENNINGS (Minister for Aged
Care) — Some of the things Mr Drum and I are talking
about are exactly the same and some things might be
slightly different. I will try to tease out what they are.
Effectively, as Mr Drum himself has just described,
there are historical funding models that have been in
place and certain allocation of funds that exist. The
decision has been made not to recast that historical
expenditure at the expense of withdrawing funds from
certain programs and regions in the name of addressing
equity questions and the growth in new allocation and
in trying to meet a population-based equity model. The
area where we are talking the same language is that the
ultimate aim is to account for the growth in the program
and to have an equity-based, population-based model.
There are additional factors within that model beyond
the pure mathematical numbers to account for service
provision, such as geography and a lot of other social
and environmental factors.
Fundamentally over time the system is moving towards
an equity-based model in the way in which growth
money is allocated. The challenge for all
governments — Mr Drum, with an air of graciousness,
has actually acknowledged that there has been
significant investment by our government in relation to
growing disability program — is to try to meet those
needs and expectations in an appropriate fashion by
putting in the appropriate growth into those programs.
That is a challenge for all of us. I may say our track
record is comparatively extremely good in relation to
trying to bridge the gap. It is a continuing challenge for
our government, or any government, to try to meet.
Ultimately the effect of those programs will be to
address access to services on an equitable basis. I think
there is a mindset that satisfies at least the concept
Mr Drum is putting to us that there should be an
equitable population-based access to service. Our
argument might be about the rate of growth that
actually achieves that effect.
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Hon. D. K. DRUM (North Western) — It is close, I
acknowledge that, but the minister is still on a different
road. If we can draw a comparison to the aged care
sector, which is effectively funded between the state
and federal governments. If an aged person is getting to
the stage where they need accommodation because the
family members who look after them can no longer do
it or they can no longer look after themselves, we are
able to find a residence for those members of our aged
population. We understand how many aged persons
who need care are in the community and the various
levels of care that certain percentages of that population
need. We allocate the funding respectively to meet
those needs so that we do not have elderly people who
are desperately in need of access to an aged care facility
falling over while living at home because they are not
able to get into one. We make the money available
because we understand that the option of not doing that
is unthinkable. We have taken that step to a
population-based benchmark funding model in the aged
care sector.
Does the government have the will this time to put a
similar model of funding in place? It is not about taking
the bucket of money we have at the minute and sharing
that equitably. I understand that is a program the
minister is possibly leading to. Some definite work
needs to be done in the regions, because it has been
shown by the Auditor-General that there is very much
an inequitable slice-up of the money throughout the
various regions. On that particular issue, if we keep
going on today’s trends, according to the
Auditor-General it might take 60 years before we reach
equity across the regions. I am not talking about that. I
am just asking the question: are we looking at this
overall so we actually end up working towards a model
where we will have 100 per cent capture of the need?
Mr GAVIN JENNINGS (Minister for Aged
Care) — You would hope so, but going back to pretty
much how we started in the Legislation Committee and
the way in which I described the way the bill is
constructed and the programs that are attached to it and
the state disability plan, the government does not want
to be disingenuous in its commitment to people by
creating an expectation that is out of kilter with what it
can deliver. That is the programmatic tightrope we are
walking in trying to push roles, responsibilities,
programs and opportunities through this bill. The reality
is that we are dealing with large needs that will
continue to grow. The simple course would have been
just to answer yes and sit down, but the real world is a
very complicated thing. Going to the example Mr Drum
described in relation to aged care, I can assure him that
even though there is a degree of collaboration between
the state and commonwealth governments in aged care,
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we have different views about what the appropriate
benchmarks should be. Overall we get on and try to
achieve a sensible outcome. We try to see how the
program can be retailored to meet that need.

Lenders, Mr
McQuilten, Mr
Madden, Mr

I certainly know that I and the people who work in my
department have tried assiduously to find a more
equitable basis for the allocation of home and
community care funding. We try to do it at the fastest
rate possible that will not undermine the allocation and
will not take money from regions. We could reach
equity very quickly, within three years probably, on the
basis of geographic relocation. But we have chosen not
to do that because for some regions — for instance, the
region Mr Drum represents — we have made the
assessment that their historically higher levels of
funding per capita should be maintained because of the
geography question and the isolation factor.
Geography, isolation and the stretch of service
provision will compromise the ability to deal with this
issue on a per capita basis.

Atkinson, Mr (Teller)
Baxter, Mr
Bishop, Mr
Bowden, Mr
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

So in trying to marry up these needs, we have to have a
number of factors in place, which means that with the
perfect model on a per capita equity basis we cannot get
there as quickly as we might otherwise do if we took
out all those other factors.
Clause agreed to; clauses 52 to 250 agreed to.
Reported to house without further amendment.
Report adopted.
Third reading
Mr GAVIN JENNINGS (Minister for Aged
Care) — I move:
That the bill be now read a third time.

I thank all members for their patience and their
consideration of this matter. Even in the imperfect
world in which we operated in the Legislation
Committee, I think we have probably learnt some
lessons about the way it may be done in the future.
House divided on motion:

Thomson, Ms
Viney, Mr

Noes, 18
Drum, Mr (Teller)
Forwood, Mr
Hadden, Ms
Hall, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Motion agreed to.
Read third time.
Remaining stages
Passed remaining stages.

EDUCATION AND TRAINING REFORM
BILL
Legislation Committee
Mr VINEY (Chelsea) — I move:
That the Council adopt the report of the Legislation
Committee on the Education and Training Reform Bill.

In doing so I want to express my appreciation to
members of the Legislation Committee for their support
in my role as chair in this process. As members are
aware, the house established the Legislation Committee
as a trial process, and it had referred to it from this
house two pieces of legislation — the one we have just
dealt with, being the Disability Bill, and this one, the
Education and Training Reform Bill.
We had a public hearing for one afternoon, spending
3 hours going through the bill in some detail. There are
a couple of interesting aspects to the way the
Legislation Committee dealt with this piece of
legislation, which was different from the way it dealt
with the first one in the spirit of it being a trial. We
were trying to exercise some different mechanisms for
dealing with legislation in detail.

Ayes, 23
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr

Mikakos, Ms
Mitchell, Mr
Nguyen, Mr (Teller)
Pullen, Mr (Teller)
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr

One of the changes worth noting was that the
committee exercised the power given to it by this house
for the substitution of committee members with the
substituted members having full voting rights. We had
different committee members representing the positions
of the Liberal Party and The Nationals on the Disability
Bill. That enabled people who had a special interest in
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the legislation to be substituted in the consideration in
detail of the bill.
The second important difference between the way the
committee dealt with this legislation and the way it
dealt with the Disability Bill was that the Honourable
Lynne Kosky, the Minister for Education and Training
from another place, attended the hearing as a minister
from the other house. That was done with the authority
of the lower house, which gave leave to ministers for
the duration of the trial to attend hearings of the
Legislation Committee. On behalf of all the members
of the committee — I am sure — I particularly thank
Minister Kosky for her preparedness to get into the
spirit of the trial of the Legislation Committee process,
attend the committee and give her time to consideration
of this very important and detailed legislation.
It was interesting for both members of the committee
and the minister to experience a process that is different
from what is done in either house. If we go into the full
system of using the Legislation Committee, then I think
we will need to work with members, including
ministers, of the other house. If they wish to appear, we
will provide some opportunities to explain the
processes by which the Legislative Council deals with
legislation. In some areas it may be a little different to
what they are used to in the Legislative Assembly.
I would also like to thank the minister’s advisers and
departmental representatives who gave their time to the
committee. They answered on a number of occasions
on behalf of the minister about some of the complex
and detailed aspects of the legislation. They gave the
committee great assistance in that regard. The minister
undertook to respond to a few matters raised by the
committee and she has written one letter to me which I
have passed on to Mr Hall. She has also written one
letter directly to Mr Hall about three issues and gave
explanations for them. From discussions with Mr Hall I
understand he is going to seek leave to incorporate
those responses in Hansard. I think that would be
beneficial for understanding the questions and answers
that were dealt with during the committee process. I
particularly want to thank all the members of the
committee. It was a very good process and another
example of how this house is on the path to becoming a
genuine house of review.
Hon. ANDREW BRIDESON (Waverley) — I rise
to talk about the adoption of the report tabled
previously by the earlier speaker. I would like to make
some comments on the process that was followed but
before doing that I would really like to thank the
minister and her advisers, Michael Kane and the chief
legal officer, John Livi, for attending. I think it was
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very important that the minister who is responsible for
this bill attended that committee. When the report on
this trial process is completed, I think it ought to be a
recommendation that ministers be encouraged to attend,
because we were obviously able to ask questions
directly of the minister and/or her advisers and gain
responses.
I probably took a different approach to the committee. I
did not put forward the amendments on behalf of my
party. I did not have any preconceived plan, and I do
not know why I did not do that, because the intention of
the committee is to actually put your amendments to the
committee rather than putting them forward in this
chamber. But that does not then stop members from
putting forward further amendments in this chamber.
I think it was a very good process, because it enabled us
to get responses to questions asked by either myself or
Mr Hall — and in one instance Ms Mikakos. Those
responses from the minister actually satisfied not only
me but my party, because I took those responses and
put a submission to my party to reconsider its position
on the bill. Initially — and this is on the record — the
Liberal Party was going to oppose this piece of
legislation. In response to the answers we got from the
minister and a submission that I put to my shadow
cabinet, the position on the bill was reversed. We are
now not opposing the bill.
It is important to note that there was a time lapse
between the committee meeting and the Parliament
sitting today. There was a period when we could have
our internal party discussions. Under the old system we
would not have been able to have changed our
position — probably full stop — because there was no
time available to do it. As it worked out, the fact that I
did not prosecute the amendments has probably given
us another way of looking at how to use the committee.
I think the process is a good process. I heard what
Ms Hadden said, and I do not necessarily agree with
everything she said, because any member of this
Council can attend the committee meeting — and some
other members of the chamber who were not members
of the committee did attend. Such members can have
some input. They may not be able to put forward
amendments, but they have the right to come back into
this chamber — as we have seen today — and put
forward amendments. I think the success of this process
depends a lot on the goodwill of all parties and
members here.
To date we have demonstrated goodwill. I would like to
see the process refined, although it is a trial process. I
think it will certainly add a lot to the review of
legislation within this chamber. The only caution I give

EDUCATION AND TRAINING REFORM BILL
1714

COUNCIL

is that we have to be careful we do not remove the
process of Parliament out of the chamber. So far, we
have been able to prevent that.
I would like to thank all members of the committee.
The committee was a comfortable environment to
prosecute the amendments in. I think everybody felt
very comfortable. That was in part due to be flexible
leadership shown by the chair.
I put on the record my congratulations to the chair of
the committee. He did allow flexibility of discussion.
He allowed communication to occur directly with the
ministers and their advisers without everything always
having to go through the chair — although there were
occasions when he had to draw us back. I commend the
process, which is well worth developing further. I look
forward to perhaps participating in another Legislation
Committee hearing.
As a result of the committee process, the Liberal Party
will not be proceeding with some of its proposed
amendments. We will now be proceeding with others,
which members will hear about after the adoption of the
report.
Hon. P. R. HALL (Gippsland) — The Nationals
will have to vote against the motion to adopt the report
of the Legislation Committee. As members of the
committee and those who have read the report would
know, I put forward a number of amendments which I
hoped to have the committee adopt and each of those
was rejected by the committee. Therefore The
Nationals do not accept the report and will be voting
against the motion to adopt it.
However, some positives have come out of the
committee’s deliberations. They have been mentioned
by the chair of the committee, Mr Viney — who I agree
with Mr Brideson did a good job of chairing the
committee hearings — and Mr Brideson. I mention
some overall observations and some specific issues
following the committee’s hearings.
First, while I was disappointed that my proposed
amendments relating to home-education were all
rejected, some issues came out that probably supported
the stance that The Nationals took in putting forward
those amendments. We objected to a registration and
regulation regime being imposed upon home-educators
in this state. When I asked the Minister for Education
and Training how many instances caused the
government concern about home-education, the answer
I got, which appears on page 9 of the Hansard
transcript, was that since 1990 the department has had
come to its attention four cases about which it had
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concerns. With four cases in 16 years it seems to me
that there is precious little need to put in place a
registration and regulation regime for home-education.
I would have thought that there were far more pressing
issues in education toward which resources should have
been directed.
Another point I make is about the proposed regulations
for minimum standards in schools and home-education.
I was disappointed that the minister would not give a
commitment that those regulations would be subject to
a regulatory impact statement (RIS) process. I
specifically asked for that, as appears on page 17 of the
Hansard transcript, and at page 18 the transcript shows
that the minister is not prepared to require that. That is a
disappointment because these things will be very much
controlled by the regulations. They will not necessarily
be subject to an RIS nor, as was made clear in the
process, will they automatically come back to the
Parliament for disallowance by either house. I was
extremely disappointed about that aspect but
nevertheless there was a clarification and we know
where we stand.
I am grateful to the minister for responding to some
specific issues I raised. First, I raised questions with the
minister about the registration of teachers with the
Victorian Institute of Teaching, particularly those who
are not currently employed in a school. I asked how
they would be treated by VIT and whether they would
still be eligible for ongoing registration. The minister
has replied to the chair of the committee, Mr Matt
Viney, in a lengthy two-page letter with no date which
has come to light in just the past couple of days. I am
pleased with and prepared to accept the response the
minister has given and I thank her for it. Just an hour
and a half ago in the chamber I received another letter
about a specific amendment to clause 2.1.10 which I
withdrew during the committee stage. The minister
gave me a commitment that she would consider it in the
interim, between the committee stage and the debate
that we are having today in the house. While I would
like to have my amendment made to the legislation, I
accept that the government will not agree to it for the
reasons outlined by the minister in the three-page reply
on the issue. Therefore I will not pursue that
amendment today. However, so that all members can
have the benefit of the responses to those two issues, I
seek to have both the letters to which I have referred
incorporated into Hansard. I have spoken to the other
parties and to Hansard and have been told that
technically it is possible for that to be done.
Leave granted; see letters pages 1758 and 1760.
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Hon. P. R. HALL — The committee process has
been helpful in clarifying some of the issues between
the committee’s deliberations and the final deliberations
in the chamber today. As I said, members of The
Nationals are still bitterly disappointed that our
amendments relating to home-education were rejected
by the committee and therefore the Parliament.
However, this is a big bill covering a range of
measures, most of which are positive. We are just
disappointed that those amendments were not adopted.
Sitting suspended 1.00 p.m. until 2.03 p.m.
Business interrupted pursuant to sessional orders.

QUESTIONS WITHOUT NOTICE
Government: financial reporting
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
My question is to the Minister for Finance. Section 46
of the Financial Management Act allows departments
and public bodies to table their annual reports as late as
the first parliamentary sitting day after the end of
October. Given that Parliament is not scheduled to sit
beyond 6 October this year, will the minister assure the
house that all departments and public bodies will be
required to table their annual reports before Parliament
rises for the election?
Mr LENDERS (Minister for Finance) — I thank
Mr Rich-Phillips for his question and, I guess, for the
new-found interest of those opposite in transparency
and reporting to Parliament. This government got
elected on a platform of the Parliament meeting 50 days
a year — and we have been. We have been meeting
on — —
Hon. J. A. Vogels — We have not!
Mr LENDERS — I invite Mr Vogels, who says we
have not, to look at the Legislative Council notice
paper. This is our 162nd day in three and a half years,
so we are well on track towards that, so on the idea of
this house being used as a vehicle for, firstly, the tabling
of parliamentary documents, and secondly, the capacity
to debate reports coming to Parliament under the
sessional orders brought in by this government in this
house, we now have an hour set aside every Thursday
for any member to debate any report. As far as
transparency goes, let us just put the picture right that
there is a framework in place and that the Parliament
meets more frequently and has a designated time every
week to debate any report that any member wishes to
raise. Instead of debating a single report, which was the
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previous regime in this place — one Auditor-General’s
report — now we can debate anything.
Thirdly, on a number of occasions we have amended
the Financial Management Act and other legislation to
bring forward a capacity for reports to be tabled while
Parliament is out of session. Whereas under the Kennett
government you had six-month sabbaticals, you now
have that capacity when you are not in a six-month
sabbatical. No wonder Jeff Kennett wanted to take six
months leave as Premier. If I recall correctly, at the start
of his second term he was talking of taking a sabbatical.
Good on Mr Kennett for wanting a sabbatical, but this
team wants to get on with the job.
Mr Rich-Phillips asked a specific question about a
clause of the Financial Management Act. I can assure
Mr Rich-Phillips of two things. Firstly, this government
goes out of its way to get its reports in here on time. It
has set up a level of scrutiny — not just what I
announced before — where every single minister is
subjected to scrutiny by the Public Accounts and
Estimates Committee (PAEC) on any area in their
portfolio and where reports will be tabled out of
session.
I am absolutely confident that every government
department and agency will make its best endeavours to
get its reports in as normal. We do not like to see
reports coming in late. In fact ministers are held
accountable and are embarrassed if reports come in late.
I will certainly take on notice the details of what
mechanisms there are for us to enforce that outside of
parliamentary sittings, but I can say to Mr Rich-Phillips
that we have a greater accountability than at any time in
the 149-year history of the state.
Hon. Bill Forwood — That is nonsense!
Mr LENDERS — At any time in the 149-year
history of this state, and I put a challenge to those
opposite — —
Hon. Bill Forwood interjected.
Mr LENDERS — And a challenge to
Mr Forwood — I challenge him to a bottle of red wine
if he can show me a government that was more
accountable and more likely to be open and to present
its reports to Parliament than the Bracks government,
which stands proudly on its record.
Supplementary question
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
In his answer the minister waxed lyrical about the
number of sitting days we have in this place and the
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capacity to debate reports, but of course we cannot
debate them if they have not been tabled. In 2005 not a
single departmental report was tabled in Parliament
before 6 October, which is the day we are scheduled to
rise this year. Will the minister assure the house that he
will use his powers either under ministerial orders or
the Financial Management Act to ensure that all
departmental and public body reports are tabled in
Parliament before we rise this year?
Mr LENDERS (Minister for Finance) —
Mr Rich-Phillips asked for an exercise of powers. I
assume what Mr Rich-Phillips is looking for is for
reports to be transparent and to provide information to
the Parliament. If he is talking of an arbitrary— —
Honourable members interjecting.
The PRESIDENT — Order!
Mr LENDERS — Members opposite get very
excited here. I reiterate my earlier answer. We have
more transparency in this place now than at any time in
the 149-year history of this state — than at any time!
The challenge is out not just to Mr Forwood but to any
member opposite to show a government that has been
more transparent than this one. I am prepared to have a
very good bottle of red wine on that one. I urge the
opposition to judge us on our actions, which are more
sitting days, more time in Parliament to debate, more
ministers appearing before the PAEC, more ministers
appearing in this house, the government answering
questions, longer question times in both houses and
90-second statements.
Honourable members interjecting.
Mr LENDERS — Judge us by our actions, which
are open, transparent and accountable.

Occupational health and safety: Comcare
Hon. KAYE DARVENIZA (Melbourne West) —
My question is for the Minister for WorkCover and the
TAC, Mr Lenders. Can the minister inform the house of
recent developments in occupational health and safety
that affect the lives of all working Victorians and how
the Bracks government is working to protect them?
Mr LENDERS (Minister for WorkCover and the
TAC) — I thank Ms Darveniza for her question and
acknowledge her ongoing interest in matters of
occupational health and safety. Ms Darveniza is one of
those model members of our community who has gone
through the hard yards as a trade union and
occupational health and safety official.
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Honourable members interjecting.
Mr LENDERS — I invite Mr David Davis to call
her a thug like he called all other trade union officials
thugs the other day.
Ms Darveniza’s question goes to the core of what is
happening with the Occupational Health and Safety
Act. In this state we have seen tripartite work between
unions, employers and the independent regulator to
come up with a decent set of occupational health and
safety laws. In her former incarnation as a union official
Ms Darveniza worked under a far less liberal scheme
than the one we are under now; a scheme far less
focused on safety. But she worked under it and went
through those times. We know most employers are
good and look after their workers, but there is an
element who do not, and a climate where a person
could be fearful of their job if they raise a safety issue
in a workplace. Without the likes of union officials like
Ms Darveniza going out and standing by those workers
and holding a minority of employers to account, our
workplaces become less safe.
In our state we now have a regime that tries to regulate
and provide a good balance and where occupational
health and safety representatives in the workplace or
registered employment organisations from outside can
come in to deal with safety issues. That regime is being
undermined by the commonwealth government which
is half-hearted about occupational health and safety. In
one breath it says it wants national uniformity, and in
the next breath it says it will get workers into the
inferior Comcare scheme — a white-collar scheme
which does not have an enforcement regime worth its
salt and does not generally bother enforcing or
prosecuting when there are issues in the work force.
Essentially it reports to a government that is not
particularly interested in occupational health and safety.
Here in Victoria we have a modern act, and we have an
opposition that opposes that act. In this state we have a
regime that is working and bringing down the number
of injuries and deaths. We have a commonwealth
government that wishes to bring in an inferior regime
and wishes to do it by using the corporations power to
give it its capacity for the WorkChoices legislation. Let
us just reflect on what Robert Menzies, Malcolm Fraser
or Harold Holt — any of those Liberal Prime
Ministers — would have thought about using the
corporations power to bulldoze states rights. Let us not
just talk about workers rights; let us talk about states
rights and using the corporations power to
sledgehammer through states rights.
Hon. Philip Davis interjected.
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Mr LENDERS — Mr Philip Davis is now the
enamoured friend of the orange-bellied parrot. What is
going to happen if the commonwealth government uses
the corporations power to override our environment
protection laws? That is an option. What is to stop the
commonwealth from interfering in any of the other
laws in the state of Victoria dealing with occupational
health and safety, the environment or any of the other
laws which are important to us?
All eight states and territories are in the High Court
today taking on this iniquitous legislation. I hope the
High Court sees through it. I hope it sees that the use of
the corporations power is brutal. The federal
government ought get real and see what is happening in
the real world.

1717

practices, which means that no minister or their private
office staff has a government-funded credit card to take
around the world treating it as if it is their own private
property. To deal with some of these compliance issues
we look at the systemic issues in government and deal
with them, plus the symbolic ones.
We have a mix where we give departmental
agency-approved purchasing units discretion to make
value-for-money decisions without the central
government having 46 layers of red tape and public
works departments signing at every level. We try to get
the balance right on that, and when a department or
agency has gone beyond its scope then it is required to
report to its minister. When it happens I might have
dialogue with the minister in that department to address
the systemic problem as well as the particular instance.

Government: financial reporting
Hon. B. N. Atkinson — You cover up.
Hon. BILL FORWOOD (Templestowe) — My
question to the Minister for Finance deals with
section 54B(b) of the Financial Management Act,
which under the section dealing with the functions of
Victorian Government Purchasing Board says that one
function is:
to monitor departmental compliance with supply policies and
Ministerial directions and to report irregularities to the
relevant Minister and the Minister …

How many irregularities have been reported to the
minister this financial year?
Mr LENDERS (Minister for Finance) — I am
absolutely flattered that Mr Forwood thinks I have such
a detailed knowledge across all my portfolios that I can
answer a question about an absolute number. I will take
that part of the question on notice. But what I can say to
Mr Forwood is that through its compliance framework
this government prides itself on getting the balance
right. We have 10 departments, Victoria Police and
hundreds of agencies out there. The departments are
bound by policies and for the agencies they are a guide.
We try to get compliance in place so that people abide
by the law and get value for money in all their
operations, and when things do not work we deal with
them.
We have done some fairly basic things. We absolutely
stamped on the rort of the Kennett government when
the then Premier used his government-funded credit
card to do all sorts of nefarious things while on holiday
in Greece and other places; where we had minister after
minister and public sector employee after public sector
employee who were not particularly accountable for
what they did with their credit cards. We brought in a
regime which, for example, stamps out some of those

Mr LENDERS — Mr Atkinson said we cover up. I
am intrigued by Mr Atkinson’s comment. He is aware
that this is a very open, transparent and accountable
government: one that is not afraid to call the Parliament
into session, have it sit on 50 days of the year, have
every minister appear before the Public Accounts and
Estimates Committee, and have a non-executive chair
of that committee rather than, as happened under the
former government, a humble servant of former
Premier Kennett who dutifully — as Mr Forwood
did — exercised the brief of the executive government
to ride roughshod over people and make sure that
independent body was accountable to the executive
government.
We look forward to making improvements, so I
welcome Mr Forwood’s question. If he can suggest any
more effective ways of keeping the correct balance
between red tape and an efficient process, I welcome it.
But I assure him we take seriously any breaches
reported to us and we deal with them. As to the exact
number. I am happy to take that on notice.
Supplementary question
Hon. BILL FORWOOD (Templestowe) — I will
be very interested to get the actual number. What action
did the minister take when he was notified of the
irregularities surrounding the iSOFT tender, and in the
interests of transparency and accountability will he
make available to the house the report of the Victorian
Government Purchasing Board’s inquiry into that
tender?
Mr LENDERS (Minister for Finance) — Again, I
will take the specifics of Mr Forwood’s question on
notice as is appropriate.
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Ms Hadden interjected.
Mr LENDERS — Ms Hadden laughs in her normal
uninformed way. Mr Forwood has asked a question of
me as a minister — and it is an important question on
accountability under the Westminster system — and I
will take it on notice and get a specific answer back to
him. Question time is a balance. Do government or
opposition members want answers to their questions?
They do, and we will give an answer in policy terms
and on general direction. Do they want a minister to
give specifics? A minister will do so if he or she is
absolutely sure they are not misleading the house and
have the specifics available. That is the correct balance.
We discuss the policy and we take the specifics on
board. Mr Forwood understands that. He is a man who
has been in this place for a long time, and he is a
reasonable man. It is a pity that all members do not
understand it; some are less reasonable. I will take it on
notice and be happy to report to Mr Forwood.

Industrial relations: WorkChoices
Mr PULLEN (Higinbotham) — My question is
addressed to the Minister for Local Government,
Ms Broad. The Bracks government has rejected the
alleged merits of the federal government’s
WorkChoices act and is challenging the legislation in
the High Court. What effects will the WorkChoices
legislation have upon local government services?
Ms BROAD (Minister for Local Government) — I
thank the member for his question and for his concern
about this very important matter. The government
believes that all Victorians deserve decent and reliable
services from local government, and that is certainly
what we are working to deliver to Victorian families in
partnership with councils.
Hon. G. K. Rich-Phillips — On a point of order,
President, I just seek clarification. In asking the
question Mr Pullen referred to matters before the High
Court and I am wondering whether, as was raised by
the Minister for Local Government herself the other
day, we have an issue of sub judice if indeed these
matters are before the High Court.
The PRESIDENT — Order! With respect to the
point of order raised by the Honourable Gordon
Rich-Phillips, the matters are before the High Court,
which is not a criminal court so far as I am aware, so in
that case the issue of sub judice does not apply. I do not
uphold the point of order. I invite the minister to
continue.
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Ms BROAD — The federal government’s
WorkChoices — badly named — legislation will not
help local government to deliver decent services for
Victorian communities for the simple reason that this
legislation is extreme and it is fundamentally unfair.
These commonwealth laws also share elements with the
compulsory competitive tendering (CCT) legislation of
the former National-Liberal party government here in
Victoria. Like CCT, the WorkChoices Act is driven by
ideology rather than compelling, let alone persuasive,
evidence.
Like CCT, WorkChoices encourages labour cost
cutting rather than productivity growth. It seeks to rob
workers of reasonable employment conditions rather
than encouraging employers and employees to focus on
improving the quality and innovation of service
provision. In short, it is a race to the bottom.
In contrast the Bracks government has spent almost
seven years now working in partnership with councils
on best-value principles rather than taking the
scorched-earth approach of CCT that occurred under
the former government. The best-value principles
ensure that all services provided by councils meet
quality and cost standards, are responsive to community
needs and are accessible to members of the community
who need those services.
Under best-value principles councils are required to
regularly consult with their communities about the
services they want and the achievement of those
services, and they must ensure that continual
improvement is achieved. Rural and regional Victorians
remember very well the devastating effects of CCT on
their communities. They remember what it was like to
have the heart and soul ripped out of their communities.
They remember their schools closing and their train
services being stopped. Councils also remember their
jobs being cut and their services being removed as a
consequence. Essentially these communities were left
to wither on the vine.
The Bracks government has brought these communities
back to life. We have invested heavily in rural and
regional Victoria. We have opened new schools; we
have opened new police stations; we have employed
more nurses and teachers; and we have delivered a lot
more services. Importantly, we have done this in
partnership with councils, which are also delivering
more much-needed services to their local communities.
I believe the local government sector would be much
better served with the WorkChoices legislation going
exactly the same way as CCT went. It is a divisive and
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wrong approach that will not assist Victorian families,
which rely upon vital local government services.

Mining: licences
Hon. P. R. HALL (Gippsland) — My question
without notice today is directed to the Minister for
Resources, the Honourable Theo Theophanous. Under
section 15(6)(a) of the Mineral Resources Development
Act an applicant for a mining licence must be a fit and
proper person. Could the minister explain the process
by which a licence applicant is assessed as being fit and
proper?
Hon. T. C. THEOPHANOUS (Minister for
Resources) — I thank the member for his question and
I indicate to him that of course it is the case that we in
my department, the Department of Primary Industries,
take very seriously the questions surrounding to whom
we grant mining and exploration licences, and a range
of criteria are applied by the department in examining
this issue of a person being a fit and proper person for
the purpose of granting a licence. I am happy to make
available to the member the general criteria that might
be used by the department and to provide him with a
brief, if that is what he is requiring.
Hon. P. R. Hall — Tell us about the process. I do
not need the criteria, I want to know about the
process — who assesses them.
Hon. T. C. THEOPHANOUS — In relation to the
process, obviously this is a process which the
department is responsible for. It examines — and there
is plenty of precedent around — the concept of a fit and
proper person that is applied. The exact process that the
department uses in order to determine who is a fit and
proper person is not something that I as a minister
would normally get involved in because it is something
the department should be allowed to independently
assess. It therefore makes an assessment about a
particular individual. The only other person that might
come into play in relation to this kind of issue might be
the mining warden, who might be involved in such a
process. But in either case these issues are done and
determined in an arms-length process, away from the
minister, as is appropriate.
Supplementary question
Hon. P. R. HALL (Gippsland) — I thank the
minister for his answer, but I suggest he needs to get
involved in this issue because I note in the Business
Review Weekly of 27 April comments from the Mining
Warden, Noel Laidlaw, calling for an improved system
for assessing people and companies involved in
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planned mining investments in Victoria. I ask by way
of supplementary question to the minister: is it not true
that the only mining liaison officer position in the state,
currently based in Bendigo, who had the task of
assessing fit-and-proper criteria has been now
abolished; and if so, who, how and under what
jurisdiction will such checks be undertaken in the
future?
Hon. T. C. THEOPHANOUS (Minister for
Resources) — I can confirm to the honourable member
that the mining warden has in fact written to me and
raised this issue with me in relation to the determination
of a fit-and-proper-person test before a licence is
granted. As a result of that I have asked the department
to examine the issues that were raised by the mining
warden in relation to this matter. I am aware of the
issue that the honourable member has raised in the
house. I am not in a position to provide any further
information, partly because the mining warden raised it
in relation to a specific case and it would not be
appropriate for me to enter into debate here. However, I
am prepared to provide further information to the
member at a later date.

Industrial relations: WorkChoices
Hon. C. D. HIRSH (Silvan) — I have a question
without notice for the Minister for Aged Care. Can the
minister inform the house of the mechanisms the
Bracks government has put in place to ensure nurses in
Victoria are protected from the prospect of arbitrary
dismissal as a consequence of the WorkChoices
legislation?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I thank Ms Hirsh for her question and her
concern about not only the wellbeing of the work force
within aged care but also about the potential
implications of the WorkChoices legislation. In fact, I
agree with Mr Rich-Phillips. I reckon it is criminal too!
I reckon it is outrageous behaviour which has been
perpetrated on the work force of Victoria, indeed of
Australia, and which is creating conflict in workplaces
right across this nation.
The reason Ms Hirsh’s question is pertinent to my
portfolio is that as recently as yesterday this Parliament
passed legislation which had an important saving
provision to ensure that nurses will not be subject to
unfair dismissal or subject to inappropriate behaviour
that may intimidate them or incite them to act in an
unprofessional way. As recently as yesterday the Drugs,
Poisons and Controlled Substances (Aged Care
Services) Bill was passed in this chamber. One of the
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three major elements of that bill was the provision to
protect nurses. It states:
A person must not direct or incite a nurse to do any thing, in
the course of professional practice, that would constitute
unprofessional conduct or professional misconduct.

Hon. Andrea Coote — Do you have the guidelines
yet?
Mr GAVIN JENNINGS — The guidelines are
perfectly relevant. Mrs Coote knows that the guidelines
are very pertinent to this question.
Hon. Andrea Coote — When are they coming in?
Mr GAVIN JENNINGS — They will be in by
31 May. There is clearly a need for them to be in place
before the current regulatory regime is completed. The
important reason this provision was inserted in the bill,
a bill that was supported by all sections of the
Parliament, was to make sure that members of the work
force could not be subjected to inappropriate or
undesirable direction that may jeopardise their
professional standing.
Why did we introduce this clause? Because we wanted
to move in a productive and harmonious way to change
work practices that occur in aged care facilities right
across Victoria. We did so in the name of changing the
work practices of nurses and personal care workers and
to provide guidelines that will allow for the appropriate
change of practice that will better reflect the needs of
residents of those services, and indeed for that change
to occur for the protection of the careers and livelihoods
of members of the work force.
The Australian Nurses Federation (ANF) and other
unions that are involved in the aged care sector were
concerned that employees could be subject to unfair
dismissal. They also had some concerns about the
implementation of the new guidelines and that
employees would be bullied into behaving in an
unprofessional way that was not consistent with the
guidelines.
We want to introduce progressive change to the
working practices in aged care, and that is what the bill
provides for. The bill also provides for protection to
ensure that nurses and personal care workers will not be
abused by supervisory staff who may not be respectful
of professional standards. The ANF and other unions in
the sector, on behalf of their members, and
appropriately so, required those guarantees as a
condition for their agreement to the work changes that
will take place within the aged care sector. This
Parliament recognised that need by wholeheartedly

Thursday, 4 May 2006

supporting this bill in face of the WorkChoices
legislation.

WorkCover: employer liability
Hon. B. N. ATKINSON (Koonung) — I raise a
matter with the Minister for WorkCover and the TAC,
Mr Lenders. A Victorian Automobile Chamber of
Commerce member has been subject to an investigation
by WorkSafe Victoria over an incident in which an
off-duty employee entered the workplace with a
non-employee associate and engaged in a dangerous
activity that led to a hearing loss injury. I ask the
minister: what is his view and policy position on the
liability of an employer for the activities of an
employee who is injured or causes injury to someone
else where that employee has access to a workplace
outside business hours and without authorisation or a
reasonable basis for being on the premises?
The PRESIDENT — Order! I have some concern
about Mr Atkinson’s question, and I was trying to take
some notes while he was asking it. Initially he referred
in his question to an investigation due to a hearing loss
injury but then asked for the minister’s view about
somebody working at a place outside working hours. It
was along the lines of almost being hypothetical and
asking for an opinion. Could you rephrase the question
so that those two areas are eliminated from your request
of the minister.
Hon. B. N. ATKINSON — Do you want me to
read the whole thing again?
The PRESIDENT — I think it needs to change a
bit.
Hon. B. N. ATKINSON — I am not sure that it
does need to change, because what I actually sought
was the minister’s policy.
The question is, and this is what actually happened: a
Victorian Automobile Chamber of Commerce member
has been subject to an investigation by WorkSafe
Victoria over an incident in which an off-duty
employee entered the workplace with a non-employee
associate and engaged in a dangerous activity that led to
a hearing loss injury. I ask the minister: what is his
position on the liability of an employer for the activities
of an employee who is injured or causes injury to
someone else where that employee has access to a
workplace outside business hours and without
authorisation or a reasonable basis for being on the
premises?
The PRESIDENT — Order! The member in
rephrasing the question that initially asked for the
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government’s policy on this matter has now given
extensive details to the house. I ask the Minister for
WorkCover and the TAC to respond on the
government’s policy.
Mr LENDERS (Minister for WorkCover and the
TAC) — My mind stretches back to the last
parliamentary sitting week in 2004. I vividly recall a
three-day-long committee process where — —
Hon. J. H. Eren — President, the clock is not
running.
Mr LENDERS — It just goes to show that the
government believes it should be accountable to
Parliament and not run over time. I thank Mr Eren for
keeping us accountable and allowing more time for
questions. My mind goes back to that debate in
December 2004 when Mr Forwood, Mr Baxter and the
Minister for Energy Industries and I spent a lot of
quality time in committee going clause by clause
through the Occupational Health and Safety Act and
discussing what it would all mean.
The first thing I say to Mr Atkinson is that we had a
long debate about what issues the executive
government micromanaged case by case, policy by
policy and what were issues that were left to the
independent regulator, the Victorian WorkCover
Authority (VWA). If Mr Atkinson’s position is coming
from the opposition as a view, and if the opposition is
suggesting that policy issues and guidelines rather than
the macro settings of the act should be dealt with by the
minister and the executive government rather than
having an independent regulator that manages these
cases, then that is a seismic shift from what we
traditionally had. If Mr Atkinson is saying that as the
minister I should be dealing case by case with
individual employers, then let us enter the debate, but I
think it will change the whole nature of the debate we
have had.
We have set up an independent regulator to manage,
one, individual cases, and two, the guidelines and
policy. Some areas go through the executive
government, some are internal guidelines on
prosecutions and other things for inspectors that are
done in the VWA. I suggest to Mr Atkinson that he
reflect before he pushes too hard on this as to policy
area.
Secondly — the President has ruled on this — I am
obviously reluctant to comment on some of these areas
that are verging on the hypothetical. I am also reluctant
to comment on individual cases that are before the
Victorian WorkCover Authority. I will take a leaf out
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of the book of my predecessor, Mr Hallam, whom I
watched with some interest regarding his answers on
individual WorkCover cases. I think I will adopt a
Roger Hallam approach and say that commenting on
individual cases is probably inappropriate.
I would welcome an ongoing dialogue with
Mr Atkinson. We are always looking to improve
through legislation and regulation the way the
occupational health and safety and WorkCover regimes
work. The authority itself is always seeking continual
improvement and dialogue with stakeholders, unlike
the commonwealth government, which does things
unilaterally. I think that answers his question.
Supplementary question
Hon. B. N. ATKINSON (Koonung) — Given the
importance of this to employers in terms of their future
premium liabilities and risk assessments for their
businesses, I ask the minister whether he is prepared to
introduce a legislative provision to indemnify
employers against WorkCover claims by employees
who enter premises after hours without legal or
authorised access, and in the event that he is not
prepared to clarify the legal position, will he give a
policy direction to the WorkCover Authority to exclude
claims generated in such circumstances from the claims
record, risk assessment and future premium calculations
of affected employers?
Mr LENDERS (Minister for WorkCover and the
TAC) — Today, 4 May 2006, is a day when eight
jurisdictions have come together to challenge in the
High Court of Australia the federal government’s
inappropriately named, inappropriately designed and
ham-fisted WorkChoices legislation, and for
Mr Atkinson to come in here and raise these issues
misses the main game.
The regime that has been put in place under successive
governments is a tripartite one between employers and
employees, unions and an independent regulator, but it
is under an acute threat from the sledgehammer
approach of the federal Minister for Employment and
Workplace Relations, Kevin Andrews, and his regime
of imposing a system on this state that does not allow
for thinking and is directed one way. On this day, when
Mr Atkinson is talking about another area, his focus
should be on getting a regime that brings down the
number of deaths and injuries and brings down the
premiums in a collaborative sense to reinforce those
issues and not undermine them by using the
corporations powers. I say to Mr Atkinson that he
should reflect on where he is coming from. He should
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talk to Kevin Andrews and his federal colleagues, look
at what is happening in Victoria and learn from it.

Information and communications technology:
broadband access
Hon. R. G. MITCHELL (Central Highlands) — I
refer my question to the Minister for Information and
Communication Technology. Previously the minister
informed the house of the Bracks government’s
$6 million commitment to driving investment in
state-of-the-art broadband services for regional
Victoria, which form part of the government’s
$500 million Moving Forward blueprint for growing
provincial Victoria. Can the minister please provide the
house with details of the progress of this initiative?
Hon. M. R. THOMSON (Minister for Information
and Communication Technology) — I thank the
member for his question. I know he is interested in the
provision of broadband in regional areas. There is no
doubt that the lack of broadband access in regional
areas is a serious obstacle to economic growth. Last
year the Australian Local Government Association
released its State of the Regions report in which it
estimated that an extension of broadband access to
regional areas could create up to 10 000 jobs and
benefit Australia by $920 million per annum. That
having been said, one would have thought that the
federal government would be acting quickly to provide
broadband services right across Australia, but in fact it
is not. It has been inactive and has certainly not been
looking towards providing real solutions for regional
Victoria to access broadband.
The Bracks government is not standing back idly
waiting for the federal government. We have been
putting in place initiatives to make broadband happen
right across country Victoria. One of those initiatives is
the $6 million the government has committed to driving
investment in state-of-the-art broadband services into
the Loddon and Grampians regions. Anyone who has
been reading newspapers cannot help but notice that the
lack of a cohesive telecommunications policy from the
federal government means that there is no real
investment going into telecommunications
infrastructure. It is hurting Australians, particularly
Victorians.
It is damaging our ability to move forward. It is almost
as damaging as the Howard federal government’s
WorkChoices legislation, which is hurting all Victorian
families. The uncertainty the Howard government is
creating, not just in regulation but in finalising its
position on how it is going to spend the Connect
Australia money, is of real concern to us. It almost got
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to the point where we were not going to be able to
release for comment what we might do with the
$6 million of state government money to encourage
investment in this state. But we worked around that,
and I am pleased to be able to say that an expression of
interest (EOI) was released to the market to determine
how that $6 million could contribute towards driving
investment in next generation broadband services to the
Loddon and Grampians regions. The EOI will allow
telecommunications companies to submit how they
could best access and utilise this money to provide the
best possible range of services to these regions based on
a number of scenarios.
Not only have we invited telecommunications
companies to participate, but we have also invited the
federal government to respond to the EOI. It will give it
an opportunity to use its money to build an innovative
pilot right across Australia to provide new broadband
services to the rest of regional Australia. This will
reveal whether the Howard government is seriously
committed to providing regional communities with
broadband services. The Bracks government is getting
on with its commitment to provide broadband to
Victorians and making sure broadband happens.

Wind energy: employment
Hon. PHILIP DAVIS (Gippsland) — I direct a
question without notice to the Minister for Energy
Industries. The government, in its policy of increasing
wind-powered electricity generation, is seeking to
artificially create a new manufacturing industry in
Victoria. On 28 March 2004 the minister claimed that
up to 300 jobs would be created in country Victoria by
2006 from investment in the manufacturing of wind
energy components. Will the minister inform the house
of whether the target of 300 manufacturing jobs to be
created in country Victoria has been reached?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I am interested that the Leader of the
Opposition wants to describe the 80 jobs of people who
work in the Vestas factory at Portland, which produces
blades for wind turbines, as artificial jobs. Let me tell
him, they are not artificial families — those jobs belong
to 80 people with families who are getting a livelihood
as a result of this government’s actions. Nor would I
think that the 80-odd jobs at the Keppel Prince facility,
which makes the towers for the turbines, are artificial
jobs. These two lots of jobs are merely the tip of the
iceberg in relation to the capacity to provide a
significant number, hundreds, of jobs — many more
than the 300 jobs the honourable member referred to.
There is only one thing standing in the way.
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An honourable member — The parrot!
Hon. T. C. THEOPHANOUS — No, it is not the
parrot that is standing in the way. What is standing in
the way is the Liberal federal government. It is not
prepared to support the scheme for wind energy in this
state. It decided some time ago that it would wind
down — nobble — the mandatory renewable energy
target scheme, and as a result of that decision there is
no other thing that can happen in relation to wind
energy than its going into decline. Nothing else can
happen, because if the funding source is gone, you
cannot get the jobs, you cannot get the investment and
you cannot get the facilities built. That is absolutely
true.
It is well known that this government is examining the
question of going to a Victorian-based funding scheme
for renewable energy. We are in consultation in relation
to that because we have a responsible attitude to these
families in regional Victoria. It is not 80; it is not 160; it
is hundreds of jobs that will be created as a result of this
renewable energy — jobs that would be forgone if we
allowed the federal government to continue on this path
of, first of all, drying up all the funding sources, and
secondly, going around and knocking off every single
wind farm that comes up because the federal minister,
Senator Campbell, happens to have a mate somewhere
who does not want this wind farm, and that is a good
enough reason for him to go off and cook up some
excuse about a non-existent parrot in order to stop this
investment.
The Liberal Party in Victoria would do itself a lot of
good if it distanced itself from the federal government,
which is adopting the approach of economic and
environmental vandalism when it comes to renewable
energy in this state.
Supplementary question
Hon. PHILIP DAVIS (Gippsland) — I thank the
minister for his response and for acknowledging that he
has failed to achieve his target, but as a result I would
like to ask further: is it a fact that his proposed
renewable energy industry policy will require an
effective subsidy of $1 million for every job created?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — The honourable member’s figures are
wrong. First of all no decision has been made in
relation to this matter. There is quite a lot of modelling,
and as far as I am aware the honourable member
opposite does not have access to any of that modelling,
so whatever figure he has made up is just part of the
continuing scare tactic that he is engaged in.
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Hon. Philip Davis — Haven’t you read the
submissions, Theo?
Hon. T. C. THEOPHANOUS — These are scare
tactics. You should get on the side of renewable energy
if you want to have any hope at all of getting any
credibility in regional Victoria. You should get on the
side — —
The PRESIDENT — Order! The Leader of the
Opposition has asked his question. The minister is
responding. The minister will respond through the
Chair and members will stop having barrages of
interjection across the table at each other. I ask both
members to desist and the minister to respond through
the Chair.
Hon. T. C. THEOPHANOUS — If the opposition
wants to have any credibility in regional Victoria it
should get on board for renewable energy and jobs in
regional Victoria.

Gas: Portland smelter
Hon. S. M. NGUYEN (Melbourne West) — My
question is to the Minister for Energy Industries. Can
the minister advise the house of any recent decisions by
the Bracks government that will lead to further securing
gas supplies to Victorian families and industries into the
future and say how this decision may assist the
greenhouse gas abatement policies of the government?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the honourable member for his
question. Last week with ExxonMobil Australia
managing director, Mark Nolan, I visited Bass Strait,
where I announced that the Bracks government had
offered ExxonMobil and its partners a production
licence to begin development of the Kipper field.
Victoria’s gas supply will be dramatically strengthened
when the Kipper gas field comes into production.
Hon. Philip Davis interjected.
Hon. T. C. THEOPHANOUS — The opposition
leader might make light of this, but the development of
this field would not have occurred had it not been for
the strong stance taken by the government in relation to
that time line. It will deliver a supply of gas in excess of
620 billion cubic feet, enough to provide natural gas for
1 million families in Victoria for 15 years. So I was
pleased to make this very important announcement on
the Esso Snapper platform.
Mr Nolan confirmed that his company was in
discussions with other companies about using some of
this gas for power generation. I know that the Leader of
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the Opposition has an interest in gas being used for
power production. He has asked me about it several
times in the house. We welcome this development
because, as members of the house would know,
electricity generation through gas is much better for the
environment. It results in about a 30 per cent or 40 per
cent or more reduction in greenhouse gas emissions
compared to even the best practice coal-powered
station.
We will continue to encourage companies to find
resources such as gas and to use them in a variety of
ways. But I have to inform the house that Mr Nolan
indicated to me that currently the federal government
levies federal taxes on the Bass Strait operations, which
are calculated by ExxonMobil to be equivalent to about
$1 per gigajoule. This compares with the current
Victorian royalty rate on coal of not much more than
5 cents a gigajoule. This disparity between $1 and
5 cents is part of the reason that there is a
differential — —
Hon. Philip Davis — You are going to put the coal
royalty up now, are you? Is that a budget initiative this
year, as it was last year?
Hon. T. C. THEOPHANOUS — The Leader of the
Opposition came in here and made a big song and
dance about the fact that gas was not viable because it
was more expensive to use for the production of
electricity. Guess what? One reason it is more
expensive to use for electricity is due to the federal
government. Again I would encourage members of the
opposition to distance themselves from the federal
government in relation to energy policy and to come
out strongly and say that they support ExxonMobil and
the companies down there in getting a fair deal on gas
so that we can actually use some gas for the production
of electricity and thereby create jobs and help the
environment.
Hon. G. K. Rich-Phillips — On a point of order,
President, in relation to the earlier point of order in
question time on the matter of whether discussing a
civil matter before a court constitutes its being
sub judice, without reflecting on your earlier ruling this
afternoon I draw your attention to a ruling you made in
question time on 11 August last year, when you ruled
that, if there is a civil action and a court date has been
set, that is sub judice and should not be referred to. I ask
you to take your ruling last August into consideration
with your ruling today.
The PRESIDENT — Order! On the point of order,
I am aware that the member has made some inquiries
about this, and I have been looking at the House of
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Representatives, Erskine May and a number of other
sources, and I will take it under advisement and report
back to the house in due course.
Hon. B. N. Atkinson — On a point of order,
President, I wish to raise the issue that yesterday in the
course of question time, in response to a question I put
to Mr Lenders as Minister for WorkCover and the
TAC, he undertook to get back to me with information
on the substance of the question. I want to seek
clarification as to when that might be.
The PRESIDENT — Order! That is not a point of
order, and I will leave it to the minister to have a
conversation with the member when it is convenient.

QUESTIONS ON NOTICE
Answers
Mr LENDERS (Minister for Finance) — I can
assure Mr Atkinson that I will fax him a copy this
afternoon of the letter I signed on the weekend.
I have answers to the following questions on notice:
7462, 7464, 7479, 7564, 7606, 7648, 7690, 7732, 7774,
7816, 7858.

EDUCATION AND TRAINING REFORM
BILL
Legislation Committee
Debate resumed.
Ms HADDEN (Ballarat) — I wish to make some
comments in relation to the Legislation Committee
report that was tabled on Tuesday after 3.00 p.m. I
appreciate that Mr Brideson does not agree with
everything I say — I do not expect everyone to agree
with everything I say, especially not Labor Party
members. What is important to note here is that I am
not a member of the Legislation Committee. As an
Independent member in this place, I am not a member.
There are six members on the committee — three
Labor Party members, two Liberal Party members and
one member from The Nationals. The chair has the
casting vote, and he is a member of the Labor
government and his vote is assured of being the Labor
way.
The sessional orders do not allow me to vote or to put
forward a motion on this committee. The word
‘participate’ has not been defined. I cannot vote, I
cannot form a quorum and I cannot put forward a
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motion. Clearly I cannot participate in the real sense of
the word in the Legislation Committee. I can sit there
and watch from the public gallery. That is the extent of
sessional order 48(4). I want to make that very clear —
I cannot participate in that committee in the full sense
of the word.
I went through the reports on both the Disability Bill
and the Education and Training Reform Bill after they
were tabled in this house at 3.00 p.m. on Tuesday,
which was when they were first available to me. The
only persons participating were the members of the
committee and the witnesses, who in this instance were
the minister and her chief legal adviser. The other
persons in attendance were in the public gallery: one
was the Assistant Clerk of Committees, one was the
Chair of Committees and one was the papers office
manager.
I maintain my position that this committee excludes my
contribution as an Independent member. Mr Brideson
and Ms Lovell, as Liberal Party members of that
committee, were not gagged, but to use Mr Brideson’s
words were forced to vote under duress. They did not
put their amendments to that committee because they
discovered that, had they done so, those amendments
could not have been moved in the committee of the
whole. Clearly the Legislation Committee needs to take
a long, hard look at itself. If the amendments put to that
committee are lost — and they are lost when they are
put up by members of the opposition parties— then
those amendments cannot be put to the committee of
the whole in this place. That is clearly a shutting down
of the democratic processes of this Parliament. It is a
major concern to me and my constituents and to those
members who were foolish enough to raise
amendments in the Legislation Committee on the
Disability Bill and then discovered they could not move
them in this house. It goes further too — if an
amendment is put by one of the six committee members
in the Legislation Committee to remove a clause, I am
then forbidden from putting that same amendment to
remove a clause from the bill in this house. Clearly my
rights as an Independent member of this place are
severely curtailed.
The Legislation Committee needs to take a long, hard
look at itself. It is not representing its constituents or the
people of Victoria by shutting itself away in a little
room upstairs. It excludes members from participating.
Again I go back to sessional order 48(4), where
‘participation’ means I cannot vote, form a quorum or
move a motion. Therefore I have no rights on that
Legislation Committee.

1725

The PRESIDENT — Order! The member’s time
has expired.
Hon. C. D. HIRSH (Silvan) — I rise to speak on the
report of the Legislation Committee’s consideration of
the Education and Training Reform Bill. This process
was an extremely interesting one in which the clauses
of this very comprehensive bill were discussed in great
detail. As I said earlier on the Disability Bill, the
committee processes were very interesting and useful. I
remind Ms Hadden that any member of the Legislative
Council can attend and participate in the debate at the
Legislation Committee. I recall that Ms Romanes
attended and showed great interest during the
examination of the education bill, but I certainly did not
see anyone else. I do not know what Ms Hadden’s
problem is in relation to her total lack of interest in the
hours that the Legislation Committee put in under the
very competent chairmanship of Mr Viney and with
great assistance from the clerks and great cooperation
from all parties.
On the debate before the Legislation Committee, I first
of all understand fairly clearly from what Minister
Kosky said — it was very good to be able to
communicate directly with one of the lower house
ministers rather than through her representatives — that
the right of non-government schools established for
children of a particular faith to teach and promote that
faith will continue, and I am reassured by the discussion
that it will. I make these points to reassure the
Mountain District Christian School and the Donvale
Christian College in my electorate. They were also
concerned about and consider it important that the
Victorian Registration and Qualification Authority
consider the independent nature and value of our
schools when they monitor minimum standards. I
understand, again from the discussion in the Legislation
Committee, that these issues will be protected and
covered in the bill. I want to reassure both of those very
good faith-based schools in my electorate on those
matters.
The issue of home-schooling, which has been quite a
contentious and difficult one and about which I know
Mr Hall feels very strongly, is satisfactorily addressed
in the bill. I was very much reassured on that issue by
the minister’s comments on what she termed ‘light
touch’, which I believe to be very appropriate. The
registration of home-schoolers is appropriate, but it is
also appropriate that there be an assurance that people
engaging in home-schooling are in fact educating their
children. As a psychologist in schools in a past life I
worked with a number of families the children of which
were not attending school because of anxiety, usually
anxiety of the mum. That resulted in anxiety and some
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depression and fear in the children. They just did not
want to go to school and did not go, but were not
receiving appropriate education at home. I think such
children come officially under the truanting component
of the Education Act.
We need to be aware of some of the problems that
some families — a minority of families — have with
educating their children. In this regard I think the very
light touch regulation on home-schooling is most
appropriate. Again I congratulate all the participants in
the Legislation Committee process on the goodwill they
brought to the committee. I look forward during the
next Parliament to visiting and seeing it go ahead.
Ms MIKAKOS (Jika Jika) — I am pleased to speak
in support of the Legislation Committee’s report on the
consideration in detail of the Education and Training
Reform Bill. I thought it was a very productive process.
I acknowledge the very capable chairing of the
committee by Mr Viney and the contributions made by
all the members who participated. There needs to be
goodwill on all sides to make the committee work
effectively. I think we saw that in this case, particularly
given Mr Brideson’s indication earlier that the answers
he received from the minister were able to satisfy him
in relation to some issues, although I accept not on all
issues. That clearly indicates that this committee is
working well and has the potential to greatly assist the
deliberations of this chamber in the future. I note that
the committee spent approximately 3 hours considering
this bill — time that has been made available to this
chamber to debate this and other pieces of legislation.
In relation to Ms Hadden’s comments, I reiterate that all
members have the opportunity to speak at the
Legislation Committee on any clause before the
committee and to speak on amendments. I did note that
Ms Romanes attended and that Mr Scheffer was in
attendance in the public gallery. I hope to see other
members of Parliament also attending and participating
in this process in the future.
I thank the Honourable Lynne Kosky, the Minister for
Education and Training in the other place, for attending
the consideration of the bill by the Legislation
Committee. I hope the minister’s answers, particularly
in relation to the ability to profess a faith in one’s
education and also in relation to the home-schooling,
have gone a long way towards clarifying some
concerns of people who home-educate. She made it
very clear that the approach was going to be one of
using a light touch, as Ms Hirsh said. I commend the
report to the house. I congratulate all members
involved, the minister and the bureaucrats who attended
for assisting the house in considering this bill.
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Mr VINEY (Chelsea) — I want to get on the record
some points of clarification about the process we have
been through with the Legislation Committee. First of
all, this is a trial. Everyone in this house knows that it
has been a trial to find better and improved mechanisms
for dealing with legislation. I point out that this trial
gave members of this house more time than they would
have otherwise had to consider the detail of the
legislation. We had the hearings about three weeks after
the legislation was first introduced into this house, and
we provided a full afternoon for a public hearing.
Ms Hadden interjected.
Mr VINEY — The fact that Ms Hadden could not
be bothered to turn up to the committee does not mean
that the process was illegitimate. She has come in here
and challenged other people’s legal training by
suggesting that they do not understand the process. I do
not know what legal training the honourable member
has, but let me point out that sessional order 48(4) says:
Members of the Council who are not members of the
committee may participate in the public proceedings of the
committee, but will not vote …

That is clearly the process. Ms Hadden could have
come in — —
Ms Hadden — On a point of order, President, if
Mr Viney is going to quote from the sessional orders, I
ask that he quote the full paragraph. If he — —
The PRESIDENT — Order! Ms Hadden will sit
down. That is not a point of order. Mr Viney to
continue.
Ms Hadden interjected.
Mr VINEY — I love it when Ms Hadden interjects,
it just adds to the theatre. I will keep going. This is an
improved opportunity for members of the Legislative
Council to participate in the consideration of detailed
legislation in this house. It does not make the process
illegitimate for the honourable member to shout at other
members and impugn the integrity of their legal
training.
House divided on motion:
Ayes, 24
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms

Mikakos, Ms
Mitchell, Mr
Nguyen, Mr (Teller)
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr (Teller)
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McQuilten, Mr
Madden, Mr
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Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr (Teller)
Bishop, Mr
Bowden, Mr
Brideson, Mr (Teller)
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Drum, Mr
Forwood, Mr
Hadden, Ms
Hall, Mr
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Motion agreed to.
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Amendments 4 to 11 and amendment 15 withdrawn
by leave.
Hon. ANDREW BRIDESON — I will proceed
with all other amendments. However, on my reading of
them, amendment 1, which is based on the purposes
clause, will test every other amendment. I seek the
indulgence of the house to speak to amendment 1 and
cover all the amendments, and I can do that relatively
briefly.
Hon. T. C. Theophanous — Leave granted.
Hon. ANDREW BRIDESON — I move:
1.

Report adopted.
Committed.
Committee
Clause 1.1.1
The CHAIR — Order! Mr Brideson has circulated
100 amendments, many of which are related to
home-schooling and non-government schools. It is my
understanding that Mr Brideson will move his
amendment 1 to clause 1.1.1 to test his other
amendments relating to home-schooling and
non-government schools. He will also seek to withdraw
a number of amendments.
Hon. ANDREW BRIDESON (Waverley) — I will
begin by informing the house that the Liberal Party has
somewhat changed its position in relation to the bill. I
indicated today during the debate regarding the report
that we will now not be opposing the bill. I think this is
now a much better position to take. In response to
answers we received from the minister, we have
modified the proposed amendments which we have on
the table.
I will inform members of the house of the amendments
which we are firstly going to withdraw. I seek the
indulgence of the house to withdraw those
amendments. We will withdraw amendment 4 and the
consequential amendments in relation to it, which are
amendments 5 to 11 — therefore amendments
4 to 11 will be withdrawn. We withdraw those
amendments because we were satisfied with the
responses we received from Minister Kosky, the
Minister for Education and Training in another place.
We will also withdraw amendment 15, again because
we were well satisfied with the responses from the
minister.

Clause 1.1.1, page 2, lines 12 to 14, omit “and the
regulation of non-Government schools and home
schooling” and insert “and the registration of
non-Government schools”.

This amendment will have the effect of deleting all
reference to home-schooling. It is the desire of the
Liberal Party that home-schooling — I consider
home-education to be a better term — not be included
at all in this bill. It is not necessarily my personal view;
I am putting the view of my party. The amendment will
also have the effect of deleting the regulation of
non-government schools. They are the only two points I
want to canvas today.
I touch briefly on home-schooling, or home-education.
Whilst members of the Liberal Party received a lot of
comfort from the response by the Minister for
Education and Training, it was not enough for my party
to withdraw that amendment. We received comfort
from the minister in that she stated that she intends to
set up an advisory group and consult with the
home-education people. We also received a lot of
comfort — as I am sure did the home-education
networks and those who are not involved with the
networks but educate their children at home — from a
guarantee that there will be no fees and that if consent
to enter a home is refused, that alone will not constitute
a reason for the opportunity of home-schooling to be
taken from that family.
We also received comfort from the fact that if a key
learning area, particularly a language or information
technology, is not taught in the home, that in itself will
not be a reason for a home-educator not to be
reregistered. While we take comfort from that, it is, as I
said, the position of the Liberal Party that there be
absolutely no regulation of home-schooling. The issues
were canvassed enough during the second-reading
debate and in the committee hearing. I do not wish to
elaborate any further on them.
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On the second point, the self-regulation of the
non-government school system, members of the Liberal
Party seek to amend the bill so that the direct power of
self-regulation be given to all non-government schools
in both the independent and Catholic sectors. The
Liberal Party received some strongly worded
submissions from the Catholic education sector. In
particular, Archbishop Denis Hart informed our shadow
minister of his position on this. That is essentially why
we are pursuing this particular amendment.
Briefly, Archbishop Hart, in correspondence to the
minister, a copy of which the archbishop supplied to us,
said that he was disappointed to note that there is no
recognition in the legislation for the role of the Catholic
education system and that, as it currently stands, the
propositions of the bill appear to encroach upon the
capacity of the bishops to fulfil their obligations under
church law. Agreement to the Liberal Party amendment
would meet the wish of Archbishop Hart.
All members know that the Catholic education system
is the largest non-government education provider. I
gave the statistics in the second-reading debate and do
not wish to go over them again. It is a shame that those
in the Catholic system are not accorded an automatic
right to self-regulation. We all know that the Catholic
education system in particular has been around for
years and years and that it will be around for years and
years. Those in the system self-regulate now and are
part of a very competent system, but under the
legislation they are not given any rights to self-regulate.
Members of the Liberal Party do not believe that those
in the system ought to be regulated at all by the state.
We do, however, believe that they ought to be
registered — that is a different argument.
The concerns of Archbishop Hart go to the very
governance of Catholic education. If the authority —
that is, the Victorian Registration and Qualifications
Authority (VRQA) — has the power to deal directly
with Catholic schools in matters of standards and
accountability, that threatens the traditional forms of
governance, and that should be not the case. The
Catholic education system should have foremost
responsibility for monitoring its own educational
performance across its schools and reporting outcomes
to the new authority.
I note that the white paper produced in the development
of this bill states that the VRQA can license school
owners and operators for the regulatory approach
required under that part of the bill dealing with the
VRQA.
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The minister uses the term ‘light touch’. Its meaning
was investigated during the Legislation Committee
process. We gained some comfort and have a better
understanding of what it means. In response to a
question I asked, the minister said in relation to drafting
regulations that there will be ongoing consultation with
all sectors, particularly with home-schoolers and the
non-government and independent school sectors.
Members of the Liberal Party wanted to get the
opinions of Archbishop Hart on the public record. We
ask the government to consider the request for
self-regulation and the amendments that the Liberal
Party proposes.
It is probably appropriate to cover all matters in my
remarks so that they do not have to be revisited later. I
see that the Minister for Energy Industries is nodding
his head. By our amendments 21 to 25 to clause 4.3.3
on page 262 we seek to insert the word ‘government’
before ‘school’ wherever it appears in that clause. Then
the review of operations by the VRQA would be of
only government schools. That is fairly simple and
clearly shows our intention that the VRQA should
review the operations of only government schools and
allow the other schools under licence to review and
regulate themselves.
I do not wish to add anything more. I hope I have made
clear the position of members of the Liberal Party on
both home-schooling and the self-regulation of the
non-government school sector. I urge the government
to accept our amendments.
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the member for his contribution
and for his participation in this process, which I think
has been valuable for all members of the house. We
cannot accept his amendment, but I want to put on the
record our thanks for his positive participation.
Hon. P. R. HALL (Gippsland) — I indicate that
The Nationals will be supporting amendment 1 moved
by the Honourable Andrew Brideson — although, I
might add, it is not the position that we advocated for
the committee stage. Those who have read the
Legislation Committee report would be well aware that
I moved my own amendments along the same lines as
clause 1.1.1. Essentially the difference is that the
Liberal Party seeks to remove home-education from
both registration and regulation, while the amendment
that I moved in the Legislation Committee sought the
middle ground, I suppose, between the government’s
position and the Liberal Party position — that was, to
have no-fee registration for home-educators, but no
regulation whatsoever.
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I thought that was an acceptable middle ground that the
government should have adopted, and I was
disappointed that we did not get to a position where it
felt it could adopt that. However, I made the comment
in the Legislation Committee that many of the
amendments I moved have now been reflected in the
proposed regulations. We are yet to see those fully
developed, but at least the government has picked up on
some of those in the regulations.
With respect to the amendment moved by the
Honourable Andrew Brideson, the fact that, if it is
accepted, there will be no registration or regulation of
home-education is a position The Nationals can
support. As clear evidence of that I note the
government’s announcement in the Legislation
Committee that there were only four issues of
significant concern over a period of 16 years regarding
home-education. So why do we need to register? Why
do we need to regulate? It seems the number of times
an issue arises is extremely small, and it could still be
dealt with under present sections of both the Education
Act and the Community Services Act. We tried to steer
a middle course, but that having failed, we have no
option but the fall-back position — that is, to support
the Liberal Party on its amendment.
The other aspect of this, as the Honourable Andrew
Brideson said, is that non-government schools will only
be required to register and will not be subject to the
minimum-standard regulations that will be applied by
the Victorian Registration and Qualifications Authority.
I would support that position as well. The position for
non-government schools for many years has been a
requirement that they register. I cannot think of
instances where appropriate standards of education
were not being delivered through non-government
schools, and I would be interested to hear from the
government if there were such cases. I see the
additional requirement to regulate minimum standards
in non-government schools as being unnecessary. That
is the second reason why I am prepared to support the
amendment.
Ms HADDEN (Ballarat) — I wish to place on the
record that I propose to support the amendment moved
by Mr Brideson. It is a pity the government is not
prepared to support the amendment, which has been
noted by the Minister for Energy Industries, who is at
the table, because there are a number of anomalies with
home-education. The first one is that the government
insists on calling it home-schooling. Clause 1.1.1, the
purpose clause of the bill, talks about home-schooling,
and at subclause (2)(c) states:

1729
(c) the establishment and regulation of Government schools
and the regulation of non-Government schools and
home schooling …

Further on, in the definitions clause, is the definition for
‘school’. In that clause ‘school’ does not include:
(a) a place at which registered home schooling takes
place …

It really is confusing for the home-education
community. It implies that home-education is some
kind of illegal activity. If registered home-education is
not deemed to be a school, it logically follows that
unregistered home-education should not be deemed to
be a school either. It is unfortunate that the submissions
of the Home Education Network and the
home-educators have not been considered thoroughly
and thoughtfully by the government. First and foremost
the phrase ‘home-schooling’ should more correctly be
‘home-education’. I believe the fears of home-educators
across the state would have been allayed had the
government referred to them properly and correctly in
the bill. It has not, and that is most unfortunate, because
it raises all sorts of fears and rings alarm bells within
the home-education community. I support the
amendment, and I would urge the government to
rethink its position and support the amendment moved
by Mr Brideson.
The CHAIR — Order! In relation to Mr Brideson’s
amendment 1, which is a test for all the amendments
related to home-schooling and non-government
schools, which he has foreshadowed in his remarks, the
question is:
That the words proposed to be omitted stand part of the
clause.

Committee divided on omission (members in favour
vote no):
Ayes, 23
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Darveniza, Ms
Eren, Mr (Teller)
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
McQuilten, Mr (Teller)
Madden, Mr

Mikakos, Ms
Mitchell, Mr
Nguyen, Mr
Olexander, Mr
Pullen, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 18
Atkinson, Mr
Baxter, Mr
Bishop, Mr
Bowden, Mr

Drum, Mr
Forwood, Mr
Hadden, Ms (Teller)
Hall, Mr
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Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.

Lovell, Ms
Rich-Phillips, Mr (Teller)
Stoney, Mr
Strong, Mr
Vogels, Mr

Amendment negatived.
Clause agreed to; clauses 1.1.2 to 6.1.3 agreed to;
schedules 1 to 8 agreed to.
Reported to house without amendment.
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ABORIGINAL HERITAGE BILL
Second reading
Debate resumed from 3 May; motion of
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs).
Hon. W. A. LOVELL (North Eastern) — I rise to
speak on the Aboriginal Heritage Bill. In doing so I
record my strong support and respect for the heritage of
our land.

Report adopted.
Third reading
The PRESIDENT — Order! The question is:
That the bill be now read a third time.

As I am of the opinion that the third reading requires to
be passed by an absolute majority, I ask the Clerk to
ring the bells.
Bells rung.
Members having assembled in chamber:
The PRESIDENT — Order! I am of the opinion
that the third reading requires to be passed by an
absolute majority. In order that I may ascertain whether
the required majority has been obtained, I ask those
members who are in favour of the question to stand
where they are.
Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.
Remaining stages
Passed remaining stages.

STATUTE LAW (FURTHER REVISION)
BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS
(Minister for Finance).

In my life I have been fortunate to travel extensively
overseas. I have been fortunate to witness some of the
many ancient wonders of our world, and many of the
great archaeological sites including the pyramids and
the Valley of the Kings in Egypt; the city of Petra in
Jordan, Ephesus in Turkey and Pompeii in Italy. But
nothing compares to a site I was fortunate enough to
see in Western Australia very early in my parliamentary
career when as a member of the Environment and
Natural Resources Committee I attended a national
environment conference in Karratha with the
Honourables Andrea Coote and Damian Drum and the
members for Macedon, Carrum and Keilor in the other
place.
As part of that conference we were lucky enough to go
on a field trip to see some rock paintings just outside
Karratha which are among the most incredible ancient
wonders I have seen in my life. They are very basic
paintings and tell the story of our land in ancient times.
One of the rock paintings depicted a tall ship with
sailors wearing Spanish-looking hats. It showed that the
indigenous people of that time had seen the ships
sailing past the coast well before European settlement
of this land. The paintings are a national treasure and
deserve to be preserved. It would be a tragedy to see
them destroyed.
As an Australian I value the history and heritage of the
traditional inhabitants of this land. I have a deep love of
this country and consider the heritage of the traditional
owners to also be the heritage of all Australians,
including me. Whether we are indigenous or whether
we are sixth, seventh or first generation Australians,
this is the land we all share. We all value its past, and
we all share in its future. In sharing in the future of this
land we need to find a way to move forward together.
Unfortunately I do not believe this legislation is the
platform for that future.
The purpose of this bill is to establish a scheme for the
protection and management of Aboriginal cultural
heritage in Victoria. The current legislative framework
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for the protection and management of Aboriginal
cultural heritage is provided through the Archaeological
and Aboriginal Relics Preservation Act 1972 and part
IIA of the commonwealth Aboriginal and Torres Strait
Islander Heritage Protection Act 1984. This legislation
will replace part IIA of the commonwealth act, which is
to be repealed, and that legislative framework will be
replaced by the one provided for in this bill.
The situation where the Victorian government
administers protection for Aboriginal heritage in
Victoria through a commonwealth law is an anomaly
that was initiated by the Hawke federal Labor
government and the Cain Victorian Labor government.
In 1986 the Cain government made a request of the
federal Hawke government to insert part IIA into the
federal act. Part IIA specifically applies to Victoria and
also provides for the commonwealth to delegate powers
to the state minister to administer the sections of the act
covered by part IIA.
Members of the Liberal Party strongly support
indigenous heritage. In fact it was the Liberal Party that
introduced the Archaeological and Aboriginal Relics
Preservation Act in 1972. It is because the Liberal Party
has such strong support for indigenous heritage that it
pains me to inform the house that we cannot give our
support to this piece of legislation. It would appear
from our consultation with both the indigenous and
non-indigenous members of our community that this
bill does not have much support at all. The content of
this legislation is likely to increase the cost of
development, increase the bureaucracy and add to
delays at the Victorian Civil and Administrative
Tribunal (VCAT). While we all value the preservation
of heritage, the resources that under this legislation will
be spent on lawyers and bureaucracy may well be better
spent on providing real outcomes for indigenous
Victorians — that is, outcomes in the areas of health,
education, housing and employment, or in addressing
the disproportionate number of indigenous Victorians
in the criminal justice system. They are areas that
would deliver real outcomes for indigenous Victorians.
I now turn to what the legislation will actually provide.
It expands the definition of ‘cultural heritage
significance’ to also include matters of contemporary
and social significance. It establishes a ministerially
appointed Aboriginal Heritage Council with wide
powers. Membership of the council will be limited to
Aboriginal persons. Many indigenous Victorians have
raised significant concerns regarding the non-elected
appointees managing heritage decisions. The Liberal
Party has been lobbied by indigenous groups across the
state objecting to the appointment of members of this
council. One indigenous community member
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questioned the minister’s qualifications for appointing
these members, saying, ‘I do not think the minister is
qualified to make the decision as to who is to be
appointed’.
Henry Atkinson of the Yorta Yorta nation was quoted
in the Bendigo Advertiser in November last year — this
was when the Yorta Yorta people were talking about
their threat to boycott the opening ceremony of the
Commonwealth Games — speaking about the heritage
council. The article says:
Under the bill, a cultural heritage council will be established,
which will be able to advise the minister on issues of cultural
heritage.
Mr Atkinson is concerned a council decision on who should
speak for the community would not necessarily represent the
wishes of the traditional owners.
He said the proposed bill had the potential to divide the
indigenous community if several groups within the
community make submissions to the council. ‘Who has the
right to say what can and cannot be destroyed and speak
about someone else’s culture?’, he said.

So even the indigenous community is questioning a
number of aspects of this bill and the Aboriginal
Heritage Council, and the appointment of members to
that council by the minister is just the first of the
questions they have raised.
The bill contains provisions for the creation of
registered Aboriginal parties and provides that more
than one party can be registered in a particular area.
This in part arises from disagreements amongst
indigenous Victorians as to who is a legitimate
representative of an area. Applications to become a
registered party will be considered by the heritage
council, and developers will be obliged to liaise with
each registered Aboriginal party. This has also raised
many concerns. Many of the indigenous groups are not
keen on there being more than one registered party for
an area.
Certainly we have an example in my electorate, in the
area that is assigned to the Yorta Yorta nation. The
situation is that the Bangerang, who are also the
traditional inhabitants of the land along the Murray
River, have been totally disenfranchised and left out of
all decision making. I have a lot to do with many
members of the Bangerang community, and I know the
pain and suffering that it causes them to be totally
disenfranchised from their land. I hope under this
legislation there may be the opportunity for both these
groups to have a say in the cultural heritage of the land
along the Murray River in my electorate.
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In the second-reading speech the minister stated:
It is envisaged that the register will for the first time provide
the recognition of Aboriginal nations within a Victorian
legislative framework.

Under the commonwealth act the schedule of local
Aboriginal communities refers to trusts and
cooperatives. Again this has raised concern among
some of the indigenous groups, with one indigenous
Victorian telling the Liberal Party that the philosophy
underpinning this legislation has the potential to
institutionalise division across Victoria. That division
would be not only between the indigenous communities
but also between the indigenous and non-indigenous
communities.
VCAT will become the vehicle for dispute resolution in
relation to cultural heritage management plans, cultural
heritage permits and protection declarations where
alternative dispute resolution or mediation procedures
have failed. Another layer of state bureaucracy is being
established under this legislation, with the inspectors
being appointed by the minister and becoming
employees under the Public Administration Act 2004
and fees being set by the regulations.
The structure of the legislation is likely to set up a new
industry around Aboriginal heritage assessments in
every municipality in this state, which has raised
concerns with a number of local council areas. There is
also provision under the act for a range of entities,
including the municipal council or registered
Aboriginal party to initiate the preparation of a cultural
heritage management plan. The preparation of the
cultural heritage management plan obliges proponents
of the plan to engage a cultural heritage adviser. This
raises questions as to who will bear the cost of the work
that is undertaken to do this cultural heritage
management plan.
In the event of an ongoing protection declaration being
placed on land which would restrict the use of that land,
there is no compensation other than land tax and rate
remissions. This has also raised concerns amongst
developers. If somebody purchased land for
development and suddenly a large chunk of that is
deemed to be under a protection declaration they can no
longer make use of that land and they will be
financially disadvantaged because there is no
requirement for that land to be compulsorily acquired.
They feel they deserve some sort of compensation if
their land is deemed to be not available to them for the
purposes for which it was originally purchased.
One of the objects of the bill is to conserve cultural
heritage. There is an obligation under the legislation to
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transfer ownership and possession of secret or sacred
objects from the state to the owners without there being
any prescription for the safekeeping of those objects. It
would be a disaster if these secret or sacred objects
were just transferred to a group that did not have the
know-how or the ability to preserve them. Certainly we
have all seen examples of various museums where
ancient artefacts have not been preserved in the manner
that they may be in some Western countries. One of my
great disappointments when I visited the museum in
Egypt was to see so many of that country’s very ancient
and very precious artefacts exposed to direct sunlight
and not kept in climate-controlled conditions that would
preserve them for many years to come. Because they
are not being preserved these artefacts will further
deteriorate, and certainly nobody wants to see that
happen. It would have been nice if the bill had included
some prescription for the safekeeping of the secret and
sacred objects.
There is an obligation under section 149 of the bill that
a registered Aboriginal party must act in good faith, but
there are no penalties in the event of such a party not
acting in good faith other than the power of the
Aboriginal council to suspend or revoke the registration
of the party. This is in stark contrast to the penalty of
$180 000 in the case of an individual or $1 million in
the case of a company if there is an intentional act to
harm Aboriginal cultural heritage, and to the penalty of
$60 000 to $300 000 if Aboriginal cultural heritage is
negligently harmed. While I think there should be
penalties if anybody wilfully harms something I also
think there should also be some sort of penalty if
somebody is wilfully standing in the way of a developer
and causing disruption to something without it being a
genuine case. As I said, no-one would support the
wilful destruction of indigenous heritage. We all want
to see significant artefacts and significant sites
preserved, but the penalties in this bill are among the
heaviest of those applying in Australian states. Penalties
of up to $1 million are quite hefty compared with the
fines in legislation in other states.
In Queensland the penalty for individual unlawful harm
is $100 000 or two years jail. In the Northern Territory
the penalty is $40 000 or two years jail, and in the case
of a body corporate it is $200 000. In Tasmania it is
$1000 or six months jail. In South Australia damage to
a site would cost an individual $10 000 or
imprisonment for six months. In Western Australia it is
a $20 000 fine or nine months imprisonment for a first
offence, and $50 000 for a first offence by a body
corporate. Under the current federal act a natural person
would incur a $10 000 fine or five years jail. As we
have seen in this bill, an individual would incur a fine
of $1000, and in the case of a company the penalty
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would be $1 million. They are quite hefty penalties. As
I said, they are amongst the heaviest penalties in
Australia.
The Liberal Party has consulted widely with the
community, and I congratulate the member for
Sandringham in the other place, the opposition
spokesman on Aboriginal affairs, who has done a
tremendous job in getting out and speaking with many
of the Aboriginal groups and other stakeholders with an
interest in this legislation. I shall raise some of the
concerns that Aboriginal elders passed on to the Liberal
Party. Some of those concerns include that only
traditional owners should be represented on the council
and that some groups will only be interested in the
income generated by the act, which was an interesting
comment coming from an Aboriginal elder. There is
also concern as to the practical impact of having
multiple organisations seeking to represent the
geographic area of which we have already spoken.
The elders were also concerned about the scope for
disputation being used to gain political leverage. They
were concerned that the minister is trying to set up
another Aboriginal and Torres Strait Islander
Commission. They were concerned that if development
becomes a referral process for councils and an
archaeologist needs to be called in on everything, then
developers will soon end up as poor as the Aboriginal
people and the Aboriginal Affairs Victoria
archaeologist will become rich. They see that there
could be some scope for this to become an industry
rather than something for the protection of Aboriginal
heritage.
The government held a number of consultations around
the state, and the Liberal Party attempted to have
someone attend almost all of those meetings. In general
the attendance at the meetings was relatively poor. I
believe the Thornbury meeting was attended by about
40 people; in Geelong there were around 30 people; in
Ballarat, 10 people; in Shepparton, 10 people; and in
Echuca about 9 people were present. It should also be
noted that those numbers included the public servants
who were present. At Shepparton the public servants
made up half the number of people who attended the
meeting. My electorate officer attended the Shepparton
meeting. At the morning session she was greeted
warmly by our local indigenous people and sat there
chatting with them. When the minister and his adviser
arrived she was asked to leave but was invited to come
back to an afternoon session that was supposed to be
with council planners. When she arrived at the
afternoon session she was the only one present, so she
had a briefing all on her own, but it was interesting that
there was no-one representing the council. I wonder
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how extensively the meeting was advertised in the local
council area, because the council planners normally
attend those sort of briefings when they are put on in
Shepparton.
Some of the concerns that were raised during these
meetings that have been fed back to the Liberal Party
were that there was a lack of boundary definition within
the bill, that no true consultation process had happened
and that the bill had been rushed through. In the words
of the person who said it, it had been put through at
‘whitefella’s pace’ and not at a pace of the indigenous
community was comfortable with.
Another comment was that members of indigenous
communities see themselves as coming from a diverse
range of cultures, peoples and nations, and that this
centralised act would create division and not be
productive for them. Another concern raised was that
traditional owners and not a hand-picked group of
advisers should make decisions on traditional lands. It
was also raised that the bill creates a potential for
division and that there is a challenge to democratic
principles because of non-elected officials. It was raised
that there was no appeal process for indigenous
communities in relation to the appointments to the
Aboriginal Heritage Council and that they did not feel
that the Victorian Civil and Administrative Tribunal
(VCAT) had the experience to be the final arbitrator on
Aboriginal heritage issues. They also felt that there was
potential for too many Aboriginal parties to muddy the
waters. They were concerned that registration of an
Aboriginal party was not open to the public, and there
was no provision for deregistration in light of new
information coming forward. They also felt that there
was a lack of definition of an indigenous site of
significance. It was brought up that centralising the
process is not the indigenous way. They also felt that
this legislation would create uncertainty for developers.
Another concern of the indigenous community was that
the current cultural heritage officers could lose their
jobs. They were concerned that the bill was a regression
to the bad old days when the traditional owners had no
rights. They also felt that this was a bill that had been
put together by an autocratic minister who made all the
decisions.
I shall quote from a couple of articles which appeared
in my local newspapers and which referred to the
consultations that were held in both Echuca and
Shepparton. It disappoints me that I have to quote from
these articles, because I have been trying to establish a
meeting with our local Yorta Yorta representatives to
discuss this bill. As I said, I talk with the Bangerang
regularly, but the Yorta Yorta seem to be a little more
elusive. I have been trying to seek a meeting to discuss

ABORIGINAL HERITAGE BILL
1734

COUNCIL

not only the Aboriginal Heritage Bill but also issues
surrounding the Echuca–Moama bridge. Unfortunately
I have not been able to gain that meeting. I shall give an
idea of how we have attempted to get that meeting
during the last six months.
On 8 December we wrote to the Yorta Yorta Aboriginal
group but received no answer to that letter. We then
rang them on 16 December and got an answering
machine. We rang them again on 22 December, and my
electorate officer, Emma, was able to talk to Lee
Joachim. Dates were talked about with Lee, and he was
going to get back to us. Some of those dates suggested
in the conversation between Lee and Emma were 27,
28, 29, 30 and 31 January. Lee tentatively booked
meetings with us for 28 and 29 January, but he never
got back to us to confirm those meetings. Emma rang
again on 25 January to make sure the meetings were
happening on 28 and 29 January but again got the
answering machine, and there was also no response to
that.
She rang again on 20 February and left a message on
the answering machine. Again, there was no response.
She rang on 10 April and managed to speak to Uncle
Colin Walker and left a message, and as a result of that
message Lee did ring her back. Emma suggested a
meeting date of 24 April, and Lee was to get back to us,
but we never received a response to that call. It
disappoints me that I have to quote from these articles,
because I would have much preferred to have sat down
with the local representatives of the Yorta Yorta and
discussed their concerns first-hand. I guess the quotes
will just have to do.
In an article by Kathryn Maddox headed ‘Anger over
bill’ which appeared in the Riverine Herald of
5 December 2005 she said that the proposed legislation
has angered the Yorta Yorta nation representatives,
who believe the proposals would discredit individual
indigenous groups. The article quotes Yorta Yorta
chairman Lee Joachim as having concerns about who
would sit on the council. Lee asks:
If they have no knowledge of the local area, why should they
have the privilege to make those decisions?

He went on to say that the Yorta Yorta people will
voice their concerns about the proposed legislation and
protest if the bill is passed. He said:
If it does go through, it will be of no help to us .

In another article that appeared in the Shepparton News
there is a nice photo of the minister! It is a picture of the
minister with Petah Atkinson of the Yorta Yorta nation.
The article published on 30 November 2005 is by
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David Wood and is headed ‘Draft bill worries Yorta
Yorta’. It starts by saying:
Aboriginal representatives expressed their concerns about the
Victorian government’s proposed Aboriginal Cultural
Heritage Bill at a meeting with a government minister in
Shepparton yesterday.

The article says later:
Yorta Yorta nation community member Petah Atkinson said
she still had concerns based on Aboriginal cultural differences
and how the council members would be selected.
‘As a community member I have concerns, I certainly can’t
speak for Yorta Yorta nation or the organisation … my
personal concern is that the minister and the government are
assuming we are a homogenous group, and that we’re all the
same, and that we have the same customs, values and beliefs
when it comes to our cultural heritage, and that is just not
true’, Ms Atkinson said.

Those quotes show that the Aboriginal groups in
Shepparton and Echuca, particularly the Yorta Yorta
group, were not happy with the bill. Certainly the
interviews with them were taken straight after the
meetings in Shepparton and Echuca, yet when my
electorate officer returned in the afternoon from her
private briefing at the Shepparton meeting she was
advised by people from Aboriginal Affairs Victoria that
the indigenous people who were present at the meeting
in the morning were quite content about what was in
the bill. It was interesting for her to be told that on the
one hand and then to read those articles in the paper the
next day.
Those in the indigenous community have not been the
only ones to raise concern about this legislation. In an
article in the Herald Sun of 20 October 2005 the Master
Builders Association of Victoria warns that new laws
requiring building sites to be checked for sacred
Aboriginal links could add $2000 to the cost of an
average new home and that additional planning
restrictions on building would delay construction on
family homes across the state and lead to additional
costs for home owners.
The Master Builders Association of Victoria made a
number of recommendations to improve the legislation
that were not taken up by the government. These
include recommendations that the government
undertake a full Aboriginal heritage assessment prior to
the release or rezoning of large tracts of land for
development; that the bill be strengthened by including
a list of activities that will not destroy, harm or damage
Aboriginal heritage; that the government make explicit
in the bill the exemption of small lot and infill
development; that compensation to affected private
sector parties should be based on payments that reflect
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the market value of the land; that the regulations should
outline activities that do not affect Aboriginal heritage
and those that will fall within its objectives; that
culturally significant land be included as part of the
land development contribution by local government;
and that more stringent time frames for heritage
assessment need to be included in the bill.
I would like to talk about a particular issue affecting my
local area — that is, the construction of a second river
crossing at Echuca–Moama. Most people in the house
would be aware of that issue because I have raised it in
the house before, and it has certainly been the subject of
some significant articles in the Herald Sun. I do not
agree with the sentiments expressed in all of them. The
need for a second river crossing in Echuca has been
building over the last 40 years. We have one bridge that
was originally a rail bridge built prior to the beginning
of the 20th century. I think it is 128 years old now, and
it is deteriorating rapidly and needs to be repaired or
replaced so that we have a second river crossing.
There has been a lot of debate in the community about
where the bridge should go. Both Echuca and Moama
are growing out to the west of the current settlement,
and both the Campaspe shire council and the Murray
shire council deemed that the west would be the best
option for the bridge. It is certainly the option favoured
by most of the local community and even some of the
local indigenous community. The Moama land council
that has responsibility on the New South Wales side has
no objection to the western option and the Bangerang
people have no objection to the western option, but the
Yorta Yorta people — quite within their rights under
the current legislation — have said no, the western
option area is of importance to them. All they had to
say was no. There is no further requirement for any
explanation to the community, and it has caused a lot of
anxiety within the community.
I have tried to meet with the local group to discuss this,
because I would like to be told why not as well. I
always like to hear all sides of a debate, and I have
heard the debate from the councils and the community.
I have walked the site with the Bangerang people, who
pointed out to me what they consider to be culturally
significant on the site. They pointed out how they feel a
bridge could be constructed without damaging anything
culturally significant, but I have not heard the Yorta
Yorta’s point of view, and I would very much like to
hear that directly from them. Also David Rhodes of
Heritage Insight conducted an assessment of the site
that seemed to indicate that perhaps a bridge could be
constructed somewhere around that area without
impacting at all on significant things such as scar trees
and shell middens.
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The Bangerang people pointed out to me that one of the
shell middens was deteriorating through normal
environmental effects. Through natural erosion the
shells are actually falling out of the bank. Those people
felt it would have been good to carbon date that shell
midden and record the date for posterity, because it is
obvious that in a very short time that shell midden is
just going to be destroyed by the elements, the river and
the weather. It would be a shame for it to be lost
without having been carbon dated.
Uncle Sandy Atkinson of the Bangerang is a respected
Aboriginal elder who has about 30 years involvement
in Aboriginal heritage. I think he was the chair of the
Koori Heritage Trust here in Melbourne and is still
active in the trust. He has been an inspector under the
act for quite some time, so I have no reason to doubt the
information that he gives me, but I would like also to
hear first hand the concerns of the Yorta Yorta people.
One of the little-known facts about the western option
for the Echuca–Moama bridge is that five different
alignments for the bridge have been put forward to the
Yorta Yorta people, and they have vetoed all five
options. Most members of the community think just the
one option has been vetoed. It is causing a lot of
concern in our community and is something that could
and should be addressed. I know that recently the
minister was able to have the Yorta Yorta people sit
down with the Campaspe council and go through some
of the concerns the council had about why the bridge
was not going ahead.
We need to realise that this is all about heritage. None
of us want to see anything significant destroyed. We
want to preserve anything of significance, but we also
have to realise that the future belongs to all of us, and
the development of Echuca–Moama into the future is
equally important to the indigenous community as it is
to the non-indigenous community. I hope very soon we
can get together and find a way forward that will
provide a second river crossing. The central option is
not a good option for the future growth of the two
communities.
It would be a great opportunity for us to build bridges
not only across the river but amongst the community by
finding a location acceptable to members of both the
indigenous and non-indigenous communities in Echuca
and move forward. I would like to see that bridge — if
we can ever come to that conclusion and it is ever
built — called the Reconciliation Bridge. Let us build
bridges between our communities, not create divisions.
The Shire of Campaspe has asked me to raise with the
minister a couple of concerns that it has with the bill.
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Before this debate I spoke to the minister about these
concerns, and he indicated that he will address them in
summing up the debate on this bill. Their first concern
was the right of review to the Victorian Civil and
Administrative Tribunal (VCAT) under part 8 of the
bill. They want to know if local government will be
able to review or participate in any proceeding for a
review of any relevant decisions taken under the
Aboriginal Heritage Bill.
The council says the issue affects refusals of approval
of a cultural heritage management plan and disputes
about protection declarations under part 8. The council
says that the answer to whether local government can
participate seems to be no. Its reading of the bill seems
to suggest that the only parties to the VCAT reviews
will be, in the first case, the sponsor — which in most
cases will not be a local government authority — and
one or more Aboriginal parties for the area concerned.
Or, in the second case, the applicant would be the
minister and any relevant registered Aboriginal party. It
does not appear that there would be an avenue for local
government.
The council says that the Aboriginal Heritage Bill
leaves somewhat unclear whether or not the power of
VCAT under section 60 of the VCAT act that allows
joinder with other persons with interests affected would
apply to a review of these decisions under this bill. It
cites the Echuca–Moama bridge as an example of this.
It says the sponsor of the project would be VicRoads
and it would have to be an application — —
Business interrupted pursuant to sessional orders.
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs) — I move:
That the sitting be continued.

House divided on motion:
Ayes, 23
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs (Teller)
Carbines, Ms
Darveniza, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
Madden, Mr
Mikakos, Ms

Mitchell, Mr
Nguyen, Mr
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr (Teller)
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 17
Atkinson, Mr
Baxter, Mr
Bishop, Mr (Teller)

Forwood, Mr
Hadden, Ms
Hall, Mr
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Bowden, Mr
Coote, Mrs
Dalla-Riva, Mr (Teller)
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Motion agreed to.
Debate resumed.
Hon. W. A. LOVELL (North Eastern) — As I was
saying, the Shire of Campaspe has used the example of
the bridge as being a project where either VicRoads or
the minister and one of the Aboriginal parties would
have to seek a review at the Victorian Civil and
Administrative Tribunal. It wants to know if there is an
avenue for the community and the local council to
actually seek a review of that decision at VCAT under
this bill.
Another concern it has is the effect of the provisions of
the bill on projects existing at the time of the
commencement of the bill. Again it uses the bridge as
an example. Its letter says:
Where, as with the bridge project, the now current planning
and development legislative and administrative processes
have been completed and the main proponent of the project
(i.e. VicRoads) determines not to proceed with one option
because of the … opposition of local indigenous groups, it is
our understanding that the processes in the Aboriginal
Heritage Bill (and in particular the opportunity for VCAT
review of decisions to refuse approval of cultural heritage
management plans or the like) may not apply —

after this legislation has been passed. The letter further
says:
We think that consideration should be given to extending the
provisions of the bill at least to projects where the work has
not commenced and where there is more than one option for
those works and there has been no concluded decision on
which option ought to be adopted.

That is exactly what has happened with the bridge.
There are a number of options, and there has not been a
decision on which option should be adopted.
The third concern is what the consequences are of a
denial of approval under the bill. The letter says:
If a development is designed —
(a) who would manage or control the land after that
decision?
(b) would all future development of the affected area be in
perpetuity or is the decision development specific?

The letter goes on to say:
We do not consider that these issues have been addressed at
all under the bill or not addressed with sufficient clarity. They
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are important matters that should be spelt out clearly in the
legislation so that affected parties including local government
are not left to guess at the answers.

As I said, I raised those concerns with the minister prior
to the debate, and the minister has promised me that he
will give a response in his summing up of the
legislation.
In closing, I would like to say once again that I support
the preservation of Aboriginal heritage in Victoria and
throughout Australia. However, in light of the
opposition that has been voiced by both indigenous and
non-indigenous Victorians, the Liberal Party will be
opposing this bill because it is a bill that has the
potential to increase the cost of development across
Victoria, increase the state bureaucracy and entrench
delays at VCAT for planning approvals.
Hon. D. K. DRUM (North Western) — The
Nationals propose a reasoned amendment to the
Aboriginal Heritage Bill second-reading motion.
Therefore, I move:
That all the words after ‘That’ be omitted with the view of
inserting in their place ‘this house refuses to read this bill a
second time until a working party, in consultation with local
government, recommends how permits refused under
section 21U of the commonwealth act prior to the
commencement day should be dealt with; and has considered
the operation of the proposed cultural heritage management
plans and recommended practical and effective ways to
specify relevant activities’.

It is worth going through the background to the
Aboriginal Heritage Bill. The exposure draft was put
out in October of last year. Leading up to that, the
government held a number of meetings around the state
with both indigenous and non-indigenous groups. We
do not have a large indigenous population in my area of
Bendigo, but we have very strong indigenous
communities in other parts of the North Western
Province. As was noted by the previous speaker, many
of the government consultative meetings had a mixed
degree of success in getting people along to comment
on the bill. Comments or submissions on the draft bill
were made in December 2005. Whilst we were not able
to view those submissions, we did talk about that
during our briefing by officers of the department. Their
answer was that they thought it best the submissions
and various conversations that were taking place at
many of those consultative meetings be kept away from
public display.
This bill will effectively repeal the two bills that
currently take care of Aboriginal heritage in Victoria.
Aboriginal heritage is currently covered by the
commonwealth Aboriginal and Torres Strait Islander
Heritage Protection Act of 1984, and a particular
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Victorian section deals with Aboriginal heritage. The
Archaeological and Aboriginal Relics Preservation Act
of 1972 also deals with Aboriginal heritage and will be
repealed when the bill is ready to kick into action.
The main purpose of the bill is the formation of the
Aboriginal Heritage Council. The minister will appoint
the 11 members of that council. These people will have
to be Aboriginals with strong family links to certain
areas of Victoria. Once the members are appointed by
the minister, including the chairperson, the council will
have significant responsibilities in relation to carrying
out many of the aims and objectives of the bill. Primary
amongst those will be its responsibility to validate and
register Aboriginal parties. The council will also have
to advise the minister on a whole range of Aboriginal
cultural and heritage issues.
The Aboriginal Heritage Council will be given the
responsibility of registering Aboriginal parties. We
have 23 respective Aboriginal areas throughout
Victoria, and it is envisaged, and I suppose hoped, that
the council will be able to appoint or register one
particular Aboriginal party to look after the Aboriginal
heritage of each of those 23 areas. However, it is more
likely that many of the areas will have cooperatives that
will in effect be given the responsibility and task of
protecting Aboriginal heritage in their respective areas.
This is one of the reasons that unfortunately Nationals
members, in consultation with various Aboriginal
people in our areas, have been driven to believe they
have to oppose this bill. We cannot see any way for this
aspect of the bill to work. We hope it will, but our
experience so far leads us to believe there will simply
be too many claims and that it will create an awful
amount of bad will amongst the Aboriginal
communities themselves. We can envisage a reasonably
high level of bad will being created as the Aboriginal
Heritage Council, which may or may not have the
respect of the various Aboriginal parties whether they
are registered parties or not, grants Aboriginal heritage
responsibilities to certain groups over and above others.
In my own area, where we have the Djadja Wurrung
tribes in and around Bendigo, a certain group of people
belong specifically to those tribes, but we also have the
Jara people. They are part of the Djadja Wurrung, but
believe they have heritage rights over all of the other
groups in our area. I do not know how that is going to
be sorted out and who will be the people representing
that particular area. It is going to be extremely sensitive
as to how we go about anointing the people who will be
responsible for looking after and protecting our
Aboriginal heritage.

ABORIGINAL HERITAGE BILL
1738

COUNCIL

Another criterion for membership of the Aboriginal
Heritage Council is the ability to exhibit relevant
experience and knowledge of Aboriginal heritage
culture in Victoria. It is not just a matter of being
Aboriginal and having strong links to a certain area,
they have to have strong relevant experience and
knowledge of Aboriginal heritage in their respective
areas.
The regulations surrounding the need for people
wanting to do work in and around Aboriginal areas are
going to create a certain amount of angst and concern.
It certainly raises serious concerns within The
Nationals. The likelihood is that landowners who may
want to undertake developments or simply create
employment — and this will have to be set down when
the regulations are developed at some later stage — will
have to, in conjunction with the registered Aboriginal
party of the particular area, develop an Aboriginal
cultural heritage management plan. These plans will
need to have an archaeologist’s input to make sure that
all the relevant details surrounding the area have been
catered for, looked at and acknowledged.
It is uncertain as to what level and size of development
will require a plan. As it is laid down in the bill, any
development that requires an environment effects
statement is certainly going to require an Aboriginal
cultural heritage management plan. One of the worries
we have about this is the ability of each of these
respective parties to get hold of an archaeologist that
has those skills that pertain to Aboriginal heritage,
because we are led to believe that there are only five of
these people in the state of Victoria.
Ms Hadden — Are they Aboriginals?
Hon. D. K. DRUM — They have to have
Aboriginal knowledge; they do not necessarily have to
be Aboriginal. It is going to be quite interesting to see
how they are going to be able to spread themselves so
thinly around the state that these plans can be
completed without creating an overtaxing hold-up
while also making sure that they do not stop all the
developments around the state simply because
developers can no longer get the plan that this
legislation is going to call for.
The archaeologist or the heritage specialist, working
with the developer and the Aboriginal community
representatives, will produce the plan. Local
government and the other decision-makers and
authorities will not be able to issue a licence or permit
for any sort of prescribed activities unless they have an
Aboriginal cultural heritage management plan.
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One of the better parts of the bill that The Nationals
think is a very good idea is that, once a developer has
lodged a plan and been knocked back and is unable to
get the work done, they will have the opportunity to go
straight to VCAT and have their dispute heard. I think
that is something that is going to create an opportunity
where people are at least going to be able to have their
day before a panel hearing when effectively they have
had a stop order put on them by one of the inspectors
telling them that they cannot proceed.
The bill also includes a system of voluntary Aboriginal
cultural heritage agreements for matters that do not
require a management plan. This is said to be to allow
the development of partnerships between Aboriginal
people and landowners and also governments and
others who protect and manage Aboriginal cultural
heritage. On some of the smaller issues where
everybody agrees what is on the site and understands
that it is an area of Aboriginal significance and can see
that an agreement is going to work and that the activity
is not going to disturb or harm the area of significance,
these partnerships between the Aboriginal people and
the landowners and/or the developers are certainly
going to make things a little bit easier.
The minister will be appointing some inspectors —
again we are not quite sure how many. They will be
new positions. Currently these positions are voluntary.
Many of the Aboriginal people who now carry out the
role of inspector— for instance, they might be
employed through Parks Victoria or one of the other
government departments — and have a responsibility to
go out and make inspections and do this type of work
will, under the new legislation, be employed wholly
and solely as Aboriginal inspectors to the Victorian
public service. They, with the approval of the
Aboriginal Heritage Council, will have regulated
powers which will be increased. They will have very
strong responsibilities and powers — —
The ACTING PRESIDENT
(Hon. R. H. Bowden) — Order! There are several
conversations in the chamber that have been going on
for a considerable period of time. I am having difficulty
in hearing the contribution of Mr Drum, so I would
appreciate it if members could have those conversations
outside or, at the very least, minimise the noise.
Hon. D. K. DRUM — The activities and the
increased powers of the inspectors will be more clearly
defined when the regulations are set down. However, to
back up their work and to back up those
responsibilities, should they come across individuals
who have harmed Aboriginal land, Aboriginal places or
Aboriginal objects, the increase in penalties to those
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individuals is going to be extremely steep. The
penalties for individuals have been increased from
$10 000 to $153 000 and the penalties for corporations
knowingly harming Aboriginal land, places or objects
have been increased from $50 000 to more than
$1 million. The bill also has imprisonment provisions
for people who harm Aboriginal cultural and heritage
areas.

I know that the minister is very passionate about his
responsibility for Aboriginal affairs and that he has
spent an enormous amount of time sitting down and
listening to and talking with many Aboriginal groups
around the state. I have spent many hours talking to the
minister about many of the issues I have come up
against in my own electorate. I know that it is a very,
very tough job.

Recently Victoria’s 40 volunteer inspectors were stood
down. In Bendigo in my area we have a couple of very
highly credentialled people in Uncle Brian Nelson and
Bambi Lees who do a lot of work. I hope that they will
be in line for inspector roles because I know how
responsible they are and that they have a true
knowledge and love of Aboriginal heritage. The
legislation provides that inspectors will be full-time
employees with their own set of powers.

In closing, I would like to quote from an article written
by Neil Mitchell which appeared in the Herald Sun. It
states:

Clause 31 is of some concern. It provides the minister
with power to compulsorily acquire land, and
subclause (4) states that a person is not entitled to
compensation for the value of an Aboriginal object. I
was going to ask the minister questions about that but I
understand that they will be covered in the minister’s
summing up.
Most Victorians are proud of their indigenous
Australians and we admire their customs and respect
their heritage. Most Victorians cringe, as I do, when we
see some of the problems that have crept into the
communities. We wonder how many of the problems
come from their own shortcomings and how many have
been forced on them by the ways of the European
settlers and are in fact our fault. That is an unspoken
concern of many Victorians.
The Nationals do not believe that the bill is the best and
most harmonious and practical way to protect
Aboriginal heritage. We believe that it will create an
awful number of problems. We are worried about the
creation of the Aboriginal Heritage Council. We are
worried also about the lack of security for landowners.
If the minister is able to compulsorily acquire land, that
will certainly not give landowners any great security.
My experiences in this job have included sitting down
and listening to and talking with Aboriginal elders. At
times I have been shocked by their plight. Sometimes I
have been shocked by their attitudes not only to claims
of discrimination against them but also towards each
other. Many white people make a common mistake and
tend to bundle Aboriginal people and issues into just
one group. That is far from the truth. They have many
different cultures within their own groups and many
different needs. We must spend time with them.

These new laws are designed to protect Aboriginal heritage
and there is no problem with that.
No sensible person would want to trample over a genuine
sacred site or bulldoze rock paintings for a block of flats.
But this has the potential to tilt the balance unfairly and lock
up the state.
The government is building a planning nightmare.
What it is creating is not only unfair, inherently racist and
antidevelopment, it will make building more expensive and
much slower.
It is also adding a painful level of bureaucracy to a system
already bogged in gobbledegook and paper shuffling.

Many Victorians would share those concerns.
The Nationals will be opposing this legislation. We
have moved a reasoned amendment and hopefully the
government will see fit to support it.
Mr SCHEFFER (Monash) — I speak in support of
the Aboriginal Heritage Bill. I pay my respects to the
people of the Kulin nation, the traditional owners and
custodians of the land on which we are gathered.
The primary purpose of the bill is to protect and
conserve Aboriginal cultural heritage in Victoria.
However, importantly, in reference to clause 3 the
explanatory memorandum adds that this protection and
conservation happens through the recognition of
Aboriginal people as the primary knowledge-holders,
keepers and guardians of Aboriginal cultural heritage.
The point here is that heritage is what is inherited, what
comes down the line from our ancestors. It consists of
places and objects that are, of course, invested with
meaning and cultural significance and that in turn
constitute — shape and construct — identity. Remove
the objects and the places and you no longer have
meaning and so you lose identity and you no longer
know who you are and you are lost. It is both as simple
and as complex as that: if you lose your inheritance,
you lose your sense of self.
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So while the bill is concerned with the establishment of
the Aboriginal Heritage Council, with the establishment
of a comprehensive register of Aboriginal parties to
assist in the recognition of Aboriginal nations within
our legal framework, with cultural heritage plans,
permits and agreements, and with various enforcement
measures, the deep purpose of the bill is, as the
minister’s second-reading speech states:
to recognise the role of traditional owners in managing their
heritage —

managing their heritage, their Aboriginal heritage.
The Minister for Aboriginal Affairs, Mr Jennings, and
all those who have participated in the development of
this legislation deserve high praise for the efforts that
have been made to genuinely consult with Aboriginal
communities. The second-reading speech states that
one of the strongest messages taken from these
consultations was the need to recognise the role of
traditional owners in managing their inheritance.
Late in 2004 a group of young people from
Framlingham came to the Parliament and gave a
presentation to a small group of MPs about the
achievements and challenges confronting the
Framlingham Aboriginal Trust and its community. As a
follow-up, Ms Romanes; Mr Trezise, the member for
Geelong in another place; and I spent a couple of very
memorable days at Framlingham in 2005. There we
met members of the community and were briefed on
the work of the trust in the management of community
facilities, the operation of the dairy farm, the
management of the Framlingham Forest and Deen
Maar Indigenous Protected Area, the delivery of a
range of services and the provision of cultural heritage
services to organisations such as Parks Victoria, the
Department of Sustainability and Environment and
Tourism Victoria.
We also visited the ruins of the mission at Lake Condah
and the magnificent, windswept south-west coast. We
inspected the wind farms and watched the sun set at
Deen Maar Island as we heard about how Bunjil, the
creator, left the world. This was a transforming
experience, and I owe a debt of gratitude to Geoff Clark
and the members of the Framlingham community for
their generosity and hospitality.
As a non-Aboriginal Victorian from an immigrant
background I had not in my life had much direct
experience of Aboriginal people, and I suspect I am not
unusual in that regard. However, my work with the
Parliament’s Drugs and Crime Prevention Committee
has brought me into contact with Aboriginal
communities and organisations in Victoria and in other
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states. It has been a great privilege for me to have been
able to listen to the stories of communities and families
separated from each other and frequently forcibly
removed from one end of the state to another. There are
tales of disconnection from family members, from
country, from language, and from cultural narrative and
continuities, resulting in personal pain, loss, and in
many ways deep and inconsolable grief.
Speaking for myself, I feel a personal responsibility for
what has befallen Aboriginal Australians because I am
a direct beneficiary of their loss of country. I speak for
many residents of Monash Province when I say that we
bear a responsibility to support Aboriginal Victorians in
any way we can in their work to strengthen their
communities. I believe that supporting this bill is one
way of doing that.
The bill makes sure that matters relating to protecting
Aboriginal cultural heritage are linked to planning and
land development processes. Presently the
representative structures for Aboriginal groups are not
well coordinated and are unregulated. The provisions of
the bill will bring coherence to this situation and will
give registered Aboriginal parties responsibility for
protecting and maintaining Aboriginal places and
objects of cultural heritage significance within their
areas, and they will do this through the development of
cultural heritage management plans. The provisions of
the bill will also give greater certainty to developers and
land managers regarding the sorts of developments that
will need to have heritage management plans and will
also broaden Aboriginal community involvement in
heritage protection.
The bill establishes the Victorian Aboriginal Heritage
Council, a body of 11 Aboriginal Victorians who have
connection with, expertise in and knowledge of
Victorian Aboriginal cultural heritage. Members of the
council will be appointed by the minister for three
years. The council will provide advice to the minister
on matters relating to Aboriginal cultural heritage, such
as the cultural significance of Aboriginal remains or
places or objects. But more specifically, the council will
be empowered to make decisions regarding
applications for registration as an Aboriginal party for
an area, to approve cultural heritage plans, and to
promote public awareness and understanding of
Aboriginal cultural heritage in Victoria.
The bill spells out a range of responsibilities and
functions that are assigned to a number of bodies and
individuals. These matters are very complex and in
practice can clearly involve delicate negotiations, so the
bill necessarily goes into considerable detail, setting out
how these responsibilities and functions should be
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carried out. It is here that we see the result of the
extensive consultations that have been conducted with
all stakeholders over many months. It is an error to
understand this as simply another layer of bureaucracy.

probably here at the time and probably spoke on the bill
at the time.

The opposition and The Nationals say they strongly
support indigenous heritage in this state, and even lay
claim to having set the ball rolling with the introduction
of the Archaeological and Aboriginal Relics
Preservation Bill in 1972. But they oppose this bill
because they say it is likely to increase the cost of
development in Victoria, increase bureaucracy and
entrench delays in the planning process. I find it
astonishing that so little heart, so little empathy, and so
little generosity comes through in the contributions of
some members of the opposition.

Hon. BILL FORWOOD — I look forward to his
contribution later on. What we are doing now is in
effect remedying some of the errors —
misjudgments — that occurred at that time. What is
particularly disappointing about this piece of legislation
is that it is now being rammed through this place in a
couple of days.

They say they agree on the importance of Aboriginal
heritage but find they cannot support the legal and
organisational measures that will make a practical and
palpable difference to the lives of Aboriginal Victorians
through strengthening the law so that places and objects
of meaning and significance are no longer diminished
by being treated as curios, commodities and the
subjects of scientific research, as the explanatory
memorandum states.
This is important legislation and I congratulate the
Minister for Aboriginal Affairs, Victorian Aboriginal
communities, stakeholder organisations, and businesses
representing property interests in Victoria for their
participation in and contribution to preparation of the
legislation. I commend the bill to the house.
Hon. BILL FORWOOD (Templestowe) — This is
an important piece of legislation; in many ways I find it
disappointing that I will be voting against it. The
protection of Aboriginal heritage is a particularly
important part of the governance structure of the state,
not just for indigenous Victorians but for all of us, and
we should understand and accept the importance of
legislation such as this.
It is disappointing that the legislation is not good
enough for us to be able to stand here and applaud it in
such a way that we would accept its going through, but
it is not, and for that reason the Liberal Party will be
opposing it.
It is ironic in many ways that the piece of legislation we
are dealing with today is fixing up the mess created by
the Cain and Hawke governments when, in an attempt
to circumvent the rights of the Victorian Parliament,
they decided to offload responsibility for these issues to
the commonwealth government. Mr Baxter was

Hon. W. R. Baxter — No doubt I did.

Ms Hadden — It is disgraceful.
Hon. BILL FORWOOD — I agree — disgraceful,
particularly because, as honourable members know, the
minister responsible started the process in 2004. He has
been going through a long process of trying to get this
piece of legislation right. It is not easy to get it right, as
we all know, and now because he has got particular
problems he decides that the easy way of fixing it is to
ram the legislation through the Parliament. I think it is
extraordinary that we are here now at quarter past 5 on
a Thursday night. As honourable members know,
three-quarters of an hour ago we voted against the
continuation of the sitting. We did not think that this
bill, having had its genesis in 2004, required this sort of
speed, and I look forward to the minister explaining to
the house why he believed it to be important that this
piece of legislation be debated on Tuesday in the
Legislative Assembly and rammed through that house
in time for it to be first-read in this place on the same
day so that it would have the opportunity to get through
this place two days later.
Ms Hadden — It was second-read here on
Wednesday.
Hon. BILL FORWOOD — Yes, it was
second-read here yesterday and passed in this place
today. I will be listening to your contribution — —
The ACTING PRESIDENT
(Hon. R. H. Bowden) — Order! Mr Forwood will
speak through the Chair.
Hon. BILL FORWOOD — Through the Chair, I
look forward to the contribution that Ms Hadden will
make on this important piece of legislation.
My concern is that in the unseemly haste that is now
being displayed we have ended up with a deficient
piece of legislation. This is the second occasion in
recent times that I have engaged with Minister Jennings
and said, ‘I do not have a problem with the fundamental
principle of what you are trying to do’ — I said exactly
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the same thing in relation to the Disability Bill which
went through this place today — ‘but if you are going
to do it, get it right’. That is exactly my attitude towards
this legislation. I do not think this legislation is going to
do what the minister says it will do or thinks it will do.
Unlike Mr Scheffer I have had a bit to do with some
indigenous Australians — I admit not a lot in Victoria,
but in over 10 years in the Northern Territory I had a lot
to do with them. I want to share a particular anecdote
with you from my days in the territory. I was involved
in an executive capacity in the development of a tourist
resort on Aboriginal land in a national park, and we
negotiated for a considerable period of time with those
we knew as the TOs — traditional owners — on a
one-to-one basis and with their advisers as well, and
after over a year of negotiations we ended up with a
heads of agreement that was substantial.
Included in the agreement was a sign-off which related
to sacred sites. They had seen the plans; they knew
what we were doing and they had signed off to say we
were not going to contravene any of their sacred sites.
Part of the agreement was that we were able to
construct a jetty. We got the barge around from Darwin,
started it up and took out a pile of rocks which were
right where the jetty was going to go. It was shown on
all the plans which had been signed off by all the
traditional owners.
What then happened was a remarkable scene, as every
woman within cooee came hurtling down to the beach
and quickly made it very clear that this was not what
they expected to be happening. It turned out that while
the men had signed off in good faith — and we
believed they had signed off on behalf of all the
traditional owners — they had not consulted with the
women in enough detail. There was then considerable
angst in the local community over what was going
on — and there is not a happy end to this story.
Unfortunately we built the jetty, but the senior
Aboriginal woman responsible for that sacred site had
an awful time until she died very quickly thereafter.
This is not a story of some trumped-up charge of people
using an Aboriginal sacred site to stop a development.
This is a story of what happens if you do not know
what is going on. I see in this legislation a bureaucratic
mechanism being put in place that takes away the
fundamental rights of the local indigenous people. It is
dangerous to put in place a bureaucratic structure where
the minister appoints people to the public service. We
end up with a system that does not have the capacity,
which I would like to see, for people to be able to say,
‘This is a site of particular importance to us’.
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I understand and accept there are differences between
the Northern Territory and Victoria. I am not qualified
to speak in great detail on the habits and traditions of
local Victorian Aboriginals, but I know that in the
Northern Territory there were a lot of sacred sites that
people did not know about. That is why we had a
process set up through what was originally the Sacred
Sites Authority, which was run by Bob Ellis, which
enabled there to be a way through these issues. It is why
we got into the system of having people from the
museums sign off on particular sites in the territory.
While I am not qualified to speak in detail about how it
will work in Victoria, what I am genuinely concerned
about is that we are putting in place a system that does
not have enough association with local Aboriginals to
enable them to say when necessary, ‘This is important
to us for these reasons’. I believe the vast majority of
Aboriginals are completely responsible and do not
misuse the provisions of the archaeological heritage act
or the current federal legislation to hold up pieces of
development willy-nilly; I just do not believe it
happens. What we need to do is assure ourselves that
we have legislation that enables the protection of the
important heritage sites , and I am not sure this
legislation achieves that.
I foreshadowed to the minister that I intended to
suggest we take this legislation off to the Legislation
Committee where he and I could sit down over —
probably — another 8 hours, like we did with the
Disability Bill — —
Ms Hadden interjected.
Hon. BILL FORWOOD — And you could come,
even if you are not a member of the committee.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! Mr Forwood will
address his remarks through the Chair. Ms Hadden will
stop interjecting.
Hon. BILL FORWOOD — Thank you for your
guidance, Acting President. Ms Hadden could come as
well and make her contribution for as many hours as
she cared to be there; and Minister Jennings and I could
work out whether or not the bill does what he wants it
to do and covers the concerns that I have — and, I am
sure, other concerns that have been raised by the lead
speaker, and those of The Nationals, which are
probably different concerns from mine, but we would
be able to spend a considerable period of time doing
this.
However, I understand that the government has decided
that because of recent events at Kings Domain, where it

ABORIGINAL HERITAGE BILL
Thursday, 4 May 2006

COUNCIL

believes there was — and I believe there is every
evidence to suggest it — a misuse of the current
powers, it needs to get this bill through so that those
sorts of unseemly and unfortunate events no longer
occur.
The minister has persuaded me that it is important that
this legislation go through immediately; and he has
informed me, for which I am grateful, that he has no
intention of allowing the bill to go off for a sensible
8-hour discussion between him and me in a different
forum, and because of that — —
Mr Gavin Jennings — We could go to the footy.
Hon. BILL FORWOOD — Yes, we could go to
the footy — we could probably do it at the footy!
Ms Romanes — That is a very egocentric statement.
Hon. BILL FORWOOD — Well, he and I could
do it at the footy, but I don’t know about you.
Ms Romanes — Relate it to the committee.
Mr Gavin Jennings — The Aboriginal committee
likes the footy.
Hon. BILL FORWOOD — They do!
I know the minister is going to take the opportunity
later on to explain why he believes this piece of
legislation should go through today, and for that reason
I have decided that I will not move that this legislation
go off to the Legislation Committee so I could have
better understood it.
I look forward to watching it in operation. I hope that
the grave fears I have for the way it will operate are not
found to be true, but I must say that my experience of
legislation produced by this government is that it
arrives in an under-prepared state, that it always has
unintended consequences and that invariably it comes
back quite quickly for remedial action.
I am pretty sure that I will not be around for the
remedial action that this particular legislation will
require, but I am absolutely certain that it will be back
before this house pretty soon as it is shown to be
another piece of flawed legislation. Despite the fact that
it is very important we have robust legislation of this
type, I must say that I, along with my colleagues, will
be opposing the bill before the house.
Ms ROMANES (Melbourne) — I rise to support
the bill and to oppose the reasoned amendment. I begin
by acknowledging the traditional owners of the land,
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the Kulin nation, and the elders of the land on which
Parliament stands.
This is a very significant piece of legislation, and in one
sense it is unfinished business. By that I mean that the
business of this bill has its genesis in the Victorian
Aboriginal Cultural Heritage Protection Bill which was
blocked by the opposition in 1986. It was at that time
that the Cain government asked the Hawke federal
government to insert in commonwealth legislation,
powers that replicated the bill that was blocked, and
those powers were delegated back to Victoria for
management of cultural heritage in this state. That has
been the legislative framework under which we have
been operating in Victoria since then.
Back in 1986, as I said, the opposition blocked the
heritage protection bill through a reasoned amendment,
and here we are in 2006 where we again have the
opposition parties saying in rhetoric that they support
indigenous cultural heritage and that there should be
support for indigenous cultural heritage, but they have
some concerns and therefore oppose the bill until those
concerns can be addressed. So nothing has changed in
20 years: the opposition parties still have great
difficulty with an issue like indigenous cultural
heritage. It is not about them; it is not about their
culture; they do not understand it.
Honourable members interjecting.
Ms ROMANES — They do not understand the
centrality of cultural heritage for indigenous people and
the special relationship to the land or that the way
indigenous people see the need for protection of
objects, places and human remains is inextricably
linked with the land and that very strong connection
with the land that indigenous people have.
I think the explanatory memorandum sets that out very
clearly in the explanation of clause 3, which sets out the
objectives of the bill. It states:
Fundamentally, the bill seeks to protect and conserve
Aboriginal cultural heritage in Victoria through recognising
Aboriginal people as the primary knowledge holders, keepers
and guardians of Aboriginal cultural heritage.
Aboriginal heritage management is to be treated as an integral
part of land and resource management.

While the opposition has continued to oppose the
principles of the bill that was introduced in 1986 and
has stated it will oppose the bill before the house
today — attitudes have not changed in that direction —
some things have changed. The opposition no longer
has the numbers to block such legislation in this house.
Also the government has an opportunity to transfer the
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management of indigenous cultural heritage back to the
state of Victoria.
It is also interesting to see that the opposition is acting
as if what we are dealing with here is an entirely new
bill and denying the fact that we have had a cultural
heritage protection framework operating in Victoria for
the last 20 years. The changes that we are dealing with
in the house today have been developed not in a
vacuum but within that context. The bill attempts to
remedy some of the difficulties with the current
framework and to update and improve existing
legislation. That is a result of consultation over the last
two years in which the minister and officers from the
Aboriginal affairs department have undertaken to talk
with traditional owners and indigenous communities
across the state. There may have been different
numbers present at different meetings, but there has
been that ongoing opportunity that has been providing
forums for the discussion of the principles behind the
bill and the exposure draft over quite a considerable
period of time.
The bill before the house today provides for greater
integration of indigenous cultural heritage into the
planning and land development processes and putting
that up front. It establishes a system of Aboriginal
cultural heritage management plans to provide clearer
processes for consideration of indigenous cultural
heritage matters. That is in comparison with the very ad
hoc, hit-or-miss situation that currently exists.
A regulatory impact statement will be developed over
the months ahead to prescribe the circumstances in
which cultural management plans will need to be
prepared. It is important that there be that clarity and
certainty for industry, for developers and for the
community, and it is not helpful to have
scaremongering that suggests to the community that
this legislation might rope in ordinary mums and dads
because that is not what it is intended to do. This bill is
applicable to sites such as greenfield sites or
undisturbed areas, sensitive areas, pipelines and other
developments that even within the current cultural
heritage management framework involve some
responsibilities in this area, but as I mentioned earlier, it
is sometimes a little bit hit or miss.
There will be improvements in the time lines on critical
stages for the execution of cultural heritage
management plans and more clarity on who can make
these assessments and on how to resolve disputes
through alternative dispute resolution processes, with
an appeal mechanism available for proponents who are
applying to the Victorian Civil and Administrative
Tribunal (VCAT) for approvals. It is extremely
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important to understand that the intention of the bill is
to improve the operation and certainty of indigenous
cultural management processes within the state of
Victoria.
This legislation will be an improvement on the current
situation, and I give as an example the Venus Bay area,
where many known sites currently exist. Under the
current proposals it is likely that the subdivision of land
in this area would require the preparation of a cultural
heritage management plan. This would form the basis
of ensuring that any subdivision is designed to avoid or
minimise harm to Aboriginal sites. If a registered
Aboriginal party refuses to endorse a management plan,
the developer can appeal this decision to VCAT, unlike
the current situation. Under the new proposals a
developer will be able to appeal to VCAT on a decision
to refuse a permit. This is not possible under the current
law.
Another benefit of this legislation is in the area of fees.
Currently unregulated fees are charged for processing a
‘consent to disturb’, and these are often proving to be a
significant cost to smaller developers in some areas of
the state. The new bill regulates such fees, giving
certainty to developers and landowners when dealing
with heritage issues.
I go back to my point about the centrality of cultural
heritage for indigenous people and their link with the
land. The nub of this bill is how to put indigenous
people, in particular traditional owners, into the centre
of the process of decision making to protect Aboriginal
cultural heritage in Victoria. How can we achieve that
very difficult objective?
One of the mechanisms that is put forward in the bill is
the formation of an Aboriginal Heritage Council. It will
have up to 11 members and comprise Aboriginal
traditional owners who will decide which Aboriginal
organisations or registered Aboriginal parties will have
cultural heritage decision-making responsibilities, and
those responsibilities may be given to more than one
registered Aboriginal party. The council will advise the
Minister for Aboriginal Affairs on broader cultural
heritage issues and be responsible for applications for
approval of heritage management plans. The secretary
of the department will be responsible for education and
awareness programs and for general advice to the
minister in this area.
I understand that expressions of interest will be sought,
and the criteria for the selection of those very special
11 people is outlined in clause 131, which states, in
part:
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(3) each member of the Council must be an Aboriginal
person who —
(a) has, and can demonstrate, traditional or familial
links to an area in Victoria; and
(b) is resident in Victoria; and
(c) in the opinion of the Minister, has relevant
experience or knowledge of Aboriginal cultural
heritage in Victoria.

The Minister for Aboriginal Affairs, Mr Jennings,
commented to me that this group of people who will be
selected to take up this weighty responsibility on the
Aboriginal Heritage Council will need the wisdom of
Solomon. I suggest that the minister will need such
wisdom too so as to work through all the many
different issues that will arise out of almost nowhere at
times or to handle the unpredictable things that will
happen — for example, Camp Sovereignty — but a lot
people will be watching the Aboriginal Heritage
Council as it works through many tricky issues and
works to make sure that the registered Aboriginal
parties are equipped to play their important role in
providing advice regarding Aboriginal cultural heritage,
each within its area of custodianship and interest, and to
make sure that the decision-making in the area of
indigenous cultural heritage rests firmly with
Aboriginal people in this state.
It is a weighty task that the council and the minister will
share, along with the wisdom, training, tolerance and
the many skills that will be needed to mediate and to
work through some of the cultural heritage issues into
the future.
In that sense it is treading new water. It is an area where
a lot of work will need to be done, but it is putting the
responsibility for decision-making in this area in the
right place — that is, with the native titleholders, the
traditional owners, and the Aboriginal communities and
organisations of Victoria.
The bill updates and improves the legislation. It repeals
the Archaeological Act 1972, and it is contingent on the
commonwealth repealing relevant sections of the
Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 — but the federal government has
committed to that — which will lead to an enhanced
system of cultural heritage with responsibility and
decision-making with the people for whom it matters
the most. With those words, I wish the bill a speedy
passage.
Hon. R. H. BOWDEN (South Eastern) — The
opposition opposes the bill, which is a decision that was
not taken lightly. I do not think any member on either
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side of this chamber does not support the retention and
protection, and who does not value the heritage, the
sacred objects and the sentiment that is reflected in
many ways through our care for the impact that the
heritage values have on members of the indigenous
community and the wider community.
Opposition members have some very real concerns
about this bill, because essentially under the cover and
stated intention of protecting and recording heritage and
developing a mechanism to do that the state is granting
land rights across every piece of land in the entire state.
This is granting land rights as an umbrella situation
across every piece of land in this state, whether it be
Crown land or freehold land. It is difficult enough to get
projects, developments and approved uses for necessary
purposes through the planning process, but now we will
see that the real impact on the community of this
well-intentioned legislation will be an increase in
bureaucracy, an increase in delay and an increase in
cost.
In the speeches I have read and in the speeches I have
heard from government members there has been no real
appreciation of the time or cost element involved.
Indeed if this legislation does apply to greenfield
situations, as it will, it will impact on houses, so that
young families, regardless of their heritage, will be
dramatically and negatively affected. There will be
more complexity, time delays, more bureaucracy and
uncertainty, and definitely increased costs.
In my electorate we have some experience in this
matter. The Blairgowrie Yacht Squadron incurred
enormous cost and delays through wanting to extend its
marina and safe harbour. The situation at the
Somerville Secondary College was an absolute
disgrace. Students should have been in that college in
January 2005 for the 2005 calendar year. The
opposition believes that because of an argument,
because of intransigence and because of a lack of care
and attention by certain elements in the state
government, there has been a cost to the wider
community of at least a year of delay. The college was
not ready until January 2006. The difference in the
calendar year 2005 was exactly the result of a very
complex and, shall we say, in many ways
undocumented claim involving sacred objects. The
community was outraged, and still is, at the lack of
professionalism the state government brought to the
Somerville Secondary College project by not handling
it well or efficiently. The performance of the state
government was disgraceful.
If that is an example of the practical result of this type
of legislation, it is no wonder the opposition is nervous
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and will oppose it. We will oppose it because our
experience of these issues on the Mornington
Peninsula, a small part of this state, is not good at all.
Anecdotal evidence is available that in the past few
years a small element of the indigenous community has
already attempted to seek to profit and has exerted
pressure on people who are going about their legitimate
development businesses. This is very much a matter for
concern. I suggest to honourable members that it is very
strange there is no offence in this bill of seeking
payment for or paying to prevent cultural heritage
claims. In a regulatory balanced approach there should
be a provision for it to be a criminal offence to seek
payment to prevent claims of this nature. That is a very
real problem people have with this bill.
We in Australia have to continue considering whether
we want to be one nation in the future. We cannot
consider splitting and dividing our nation. We are so
successful because we do not tolerate division, and I
suggest to the government that the more we have bills
like this the more there is a chance of divisions starting
to arise in the community.
I was absolutely disgusted and outraged by the Kings
Domain performance. It was a total disaster for good
community relations. The wider community was
disgusted and outraged by the insults that were given to
it. The community supports the retention of heritage
and has provided billions of dollars over the years for
resources and support through the government to the
indigenous community. Certain people associated with
the Kings Domain situation were a disgrace. I suggest
that the government has not given enough thought on
behalf of the wider community to the very practical and
desirable goal of protecting heritage and indigenous
values. There will be impacts, costs, delays, more
bureaucracy and uncertainty. This is not a good bill.
Members of the opposition, like everybody else, wish
to support the retention, protection and values of
indigenous heritage — we do, but the way this bill is
constructed, with the power to coerce other elements of
the community, is antisocial. This bill has to be
rejected, and that is what the opposition is going to try
to do. We oppose the bill.
Ms HADDEN (Ballarat) — I stand here today
wishing to speak against the Aboriginal Heritage Bill in
its current form, and I support the reasoned amendment
moved by the Honourable Damian Drum. I just wonder
why the government wants to pit Aboriginal
communities against Aboriginal communities. I wonder
why the Labor government, in particular the Minister
for Aboriginal Affairs, wants to put out the sacred
flame, because that is exactly what has been done.
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I have a long involvement with Aboriginal people in
my electorate of Ballarat Province. I do not intend to go
into the detail of my friendships in my representations
of those people here.
Mr Gavin Jennings interjected.
Ms HADDEN — Yes, it would take too long,
Minister, that is right! When I asked on behalf of the
Djadja Wurrung for the government’s help, in
particular the minister’s help, to save the sacred site,
which is a culturally significant site at Mount Franklin,
I did not get any at all. That case went before the
Victorian Civil and Administrative Tribunal (VCAT). It
was a very long and difficult case where we were up
against Telstra and its Queen’s Counsel and big
lawyers. We were little people — the ratepayers of the
Shire of Hepburn. The Djadja Wurrung were dragged
into it. The Ballarat and District Aboriginal Cooperative
was dragged into it; in fact it was subpoenaed by
VCAT. Unfortunately it was played out over many
days of hearings in both Melbourne and Daylesford. It
created enmity between the traditional owners of
Mount Franklin, the Djadja Wurrung, and certain
members of the Ballarat and District Aboriginal
Cooperative, which is the statutory custodian, the only
local community organisation recognised under statute.
The traditional owners are not recognised, so we had
them pitted against each other within the white
so-called justice system. It was absolutely awful.
I could give the minister a copy of the VCAT decision
on Mount Franklin — I think his department needs to
read it. I was given permission to speak in certain
respects on behalf of the Djadja Wurrung, but I had to
seek the leave of VCAT to appear, and the Djadja
Wurrung traditional elder descendant also had to seek
leave to appear. He had to prove who he was, and he
had to prove the sacredness of that site.
It is despicable and disgusting that he was put through
that. It was awful. It did nothing for our parliamentary
system and it did nothing for our justice system. We
won that fight, but it was hard.
We have another fight on our hands with the traditional
owners of Djadja Wurrung at Learmonth, where again
we have the recognised committee under the act — the
local community — pitted against the traditional
owners because the proponent of the project, the
Ballarat City Council, has done a cursory inspection of
the site through a white archaeologist who has not
consulted the traditional owners. That presents
problems.
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In that case I made a submission before the planning
panel, trying in my own white way to explain to the
panel members how they should be seeking
representation from the traditional owners and not just
from the community recognised under the statute —
section 10 — because they are not traditional owners of
the land.
It all came up again the other night when I watched the
Stateline coverage of the Camp Sovereignty event and
listened to the Wurundjeri woman, Vicky
Nicholson-Brown. Her concern was that people were
talking about other people’s country. The minister
knows, I think, from being the Minister for Aboriginal
Affairs, that that is something that Aboriginal people
are forbidden to do. They cannot speak for someone
else’s country.
My grave concern with this bill and the setting up of a
heritage council, with the appointment of up to
11 select members, hand-picked by the minister, will
pit communities against each other and traditional
owners against each other, because not everyone will
get a seat on that heritage council committee. There is
not room for everyone.
A question I ask of the minister is: is there going to be a
position on that council offered to the traditional
owners in my electorate, the Djadja Wurrung. They do
not need to be trained up as to what their country is. It is
perhaps the white bureaucrats within the department
who need to be trained up; it is certainly not Aboriginal
people.
I find this legislation offensive. It smacks of
paternalism; it smacks of the days of the Aboriginal
protectorate legislation; it smacks of racism and
discrimination, of the pitting against each other of
Aboriginal people by a group of hand-selected people
who sit on the heritage council. It makes me sick to the
stomach that the bill is being rushed through Parliament
today when it was only second read on Wednesday,
with house amendments proposed by the minister. On
top of that we get the minister dismissing the 47 or
48 cultural heritage officers, and then he had the gall to
say to the media that nobody had produced evidence to
him about the cultural heritage significance of the
sacred fire at Kings Domain. That says to me that the
minister understands nothing of Aboriginal culture,
their heritage and their beliefs. The Aboriginal belief
system is very different from ours, and we have a lot to
learn from them.
I must apologise to my Aboriginal brothers and sisters.
As I stood up here I should have acknowledged and
paid my deep respects to the traditional owners of this
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land on which I stand, the Bunurong and the
Wurundjeri people and their descendants and elders.
It is a sad day when this bill is being rushed through
Parliament. It does not need to be. It could be dealt with
properly and at length. Mr Forwood has made a
suggestion that it go before the Legislation Committee.
Unfortunately I am not a member of the Legislation
Committee. It is made up of three Labor government
members, two Liberal members, and one member of
The Nationals. But this bill needs a lot of reworking, or
I think we are going to have some problems on our
hands.
I raised another problem with the minister the other
week or two months ago about Mount Egerton mining.
I was at a public meeting in February at Mount Egerton
and the hall there was packed with about 300 people,
and people were spilling out onto the street. A
Wathaurung traditional owner was there and an elder
from the Ballarat and District Aboriginal Cooperative
who is the local community representative recognised
under statute.
They asked a number of questions of the government
departments on the stage, including the mayor. In
particular they wanted to know why they had not been
consulted about the mining that has been going on for
10 years on their sacred mountain. I urge the minister
on his trip around my electorate — shortly, perhaps —
to visit Mount Egerton and see the damage there on the
Wathaurung country.
Aboriginal Affairs Victoria told the miner in a letter of
27 May 2004 — it is not his fault — that there are:
no Aboriginal archaeological relics registered under
section 10(a) of the Archaeological and Aboriginal Relics
Preservation Act 1972.

But that act covers unregistered relics as well. The
miner has gone along believing that he is in the right
and there are no registered relics. He has two letters
from the Department for Victorian Communities signed
by the executive director of Aboriginal Affairs Victoria
in August 2001 and May 2004. Both letters are the
same. The letter goes on to say:
In order to protect any unregistered relics which may be
located within the subject area, it is requested that the
following clause should be attached to any licence issued as a
result of this application …

And it goes into the requirements under the act. But the
issue here is that the traditional owners and the local
Aboriginal community recognised under statute —
Ballarat and District Aboriginal Cooperative — had not
been consulted. It was the first time they knew their
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land was being interfered with. That should not have
happened and it has still not been rectified.
I raised it in the Parliament. I got a wishy-washy
answer from the minister, who was not aware of it. He
should have been made aware of it by his department,
and certainly through the Department of Primary
Industries, the Department of Sustainability and
Environment and the Crown land department, which
were represented at that public meeting. These are
serious issues and I cannot see these issues being solved
and/or rectified — made right — by this bill.
My other issue is with the minister’s unfettered power
to select people for appointment to the heritage council,
and also as inspectors. I will deal with inspectors; I
think I have said enough on the heritage council
appointments. Under clause 160 the minister has what I
term ‘unfettered’ power to appoint an inspector. It is a
question of whether in the minister’s opinion a person
has appropriate:
… knowledge and experience in the identification and
protection of Aboriginal cultural heritage —

and has completed a course of relevant training to the
satisfaction of the minister. The bill goes on to say that
the heritage council may make recommendations to the
minister regarding such training and that such persons
must be capable of carrying out the functions laid out in
clause 159. It concerns me again that this depends on
the opinion of the minister. The minister has totally
unfettered discretion. It is the minister only who
determines who will be an inspector, and I bet it will
not be the 47 or 48 he has just sacked. They will not get
up again as inspectors. I do have cultural heritage
inspectors in my electorate, though they are not the
Djadja Wurrung. I am very concerned that this bill is
discriminatory. It is racist. It smacks of paternalism and
white supremacy. It smacks of the stolen generations all
over again.
Given my intimate respect for, and my understanding
and knowledge of, Aboriginal people, which I have
gained over 30 years, I cannot support this bill. It is a
rushed bill; it has not been properly thought out.
Mr Forwood made the poignant comment in his
contribution that most bills that are brought into this
house by this government are rushed through,
ill-prepared, bad and badly drafted.
I have been in this place since 1999, and I know that
nothing changes with this government. It is most
unfortunate that the Minister for Aboriginal Affairs
seems to be replicating that pattern. I cannot and will
not support this bill.
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Hon. J. A. VOGELS (Western) — I would like to
make just a few comments on the Aboriginal Heritage
Bill, mainly on the concerns of local government and
the Municipal Association of Victoria (MAV) about it.
The Aboriginal Heritage Bill will result in each of the
79 councils in Victoria having to prepare a cultural
heritage management plan. That will require
immeasurable resources, the cost of which will be
passed on to ratepayers. It is interesting to note that
only a couple of weeks ago the Minister for Local
Government proudly put out a media release which
says:
A new national agreement signalling improved cooperation
between commonwealth, state and local governments will
deliver better outcomes for local communities in Victoria and
across Australia.

…
The agreement ensures that local governments are consulted
when asked to provide extra services by either the state or
commonwealth government. It also acknowledges that the
financial capacity of local governments in particular needs to
be considered when services and responsibilities are
transferred from one level of government to another.

I think the minister’s media release has already fallen at
the first hurdle.
The MAV and local councils are very concerned about
this bill. I think every member would agree on the
importance of indigenous heritage and would support
its conservation. However, this legislation will establish
new levels of bureaucracy; it will increase costs at two
tiers of government, establish new rights, introduce new
criteria for decision making and impact upon every
major development activity in the state.
The MAV assures me that it has written to the Minister
for Aboriginal Affairs, asking that a working party be
established with local government to ensure that the
new requirements are practical and effective. The
MAV’s concerns include the lack of guidance on which
land use or development permits will require
Aboriginal cultural management plans. It is also
concerned that this legislation could potentially expose
councils to litigation if requirements for the preparation
of Aboriginal cultural management plans are
challenged.
It is concerned about a number of other things, too, but
I will not go through all of them tonight as time does
not permit that. However, I want to put on record that
the MAV is concerned about this bill. It does not
believe it has been brought to the table and had
explained to it the guidelines, costs and various
ramifications for councils as a result of this legislation.
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We do not support this bill. We also do not believe that
creating so-called Aboriginal nations within Victoria is
a way to unite Victorians; in fact, it will probably have
the opposite effect. At present — and I stand to be
corrected — Victoria has about 28 Aboriginal councils.
Hon. D. K. Drum — Twenty-three.
Hon. J. A. VOGELS — Mr Drum says 23. Those
councils have probably been taking a long time to sort
out where the boundaries exist. It seems they were
working fairly well, so why have a lot of new nations
been created above that? The Aboriginal groups that
visited me do not support that either. The opposition, as
I said earlier, has grave concerns about this bill and
believe it is unnecessary. We will not be supporting it.
Mr GAVIN JENNINGS (Minister for Aboriginal
Affairs) — Like many others who have joined in this
debate, I pay my respects to the traditional owners of
the land on which we gather — those of the Kulin
nation. I pay my respects to their elders, past and
present, and take the opportunity to acknowledge the
many nations of Aboriginal people that have existed
and continue to exist in the state of Victoria.
Like many other people — in fact I think just about
everybody who has contributed to this debate — can I
say that I acknowledge the importance of and the pride
we must take in the cultural heritage of this land. I
agree with the proposition that whilst we are providing
support and structures to support Aboriginal cultural
heritage in the name of greater confidence, certainty
and security for the lives of Aboriginal people, we will
all be better off in this country when we appreciate the
rich Aboriginal cultural heritage of this land.
I start with that point because that is the point that
people — at least at the level of rhetoric — have agreed
on in this debate. Many people who have spoken in
opposition to this bill have started with such a statement
or peppered their contributions with that rhetoric. They
have then immediately gone on to describe why they
oppose any mechanism that is adopted within this bill
or any legislative structure that is designed to provide
for those protections. I have been struck by the absolute
denial that has taken place not only during the course of
the second-reading debate but also in the course of
public commentary that has been led particularly by
members of the opposition in relation to the denial of
the existence, scope and law that is applied at the
commonwealth level through the Aboriginal and Torres
Strait Islander Heritage Protection Act and has applied
to the state of Victoria since 1987. In fact time and
again people have shown they are living in denial that
such legislation and provisions exist.
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I have to touch up successive state governments in
Victoria which have lived in denial about the blind
spots of that legislation. As worthy and laudable as it
was, and as proud as we can be of that legislation in
terms of providing scope and opportunities to
Aboriginal people to protect their cultural heritage, it is
deficient and has been glaringly deficient for the best
part of 20 years. Successive state governments have
chosen not to remedy those circumstances, and virtually
every single example that has been provided by those
who oppose this bill in an effort to undermine the
passage of this bill, goes to the heart of the failures of
the existing legislation. There has been an absolutely
extraordinary denial that people have recognised that
there are no remedies to ensure that cultural heritage is
provided for in a timely way within the planning
regime.
There are no mechanisms within the existing act to
provide for certainty in relation to time lines or the
structure by which cultural heritage assessments and
planning decisions are made in connection with the
planning regime and the need for people in Victoria to
get on with their social and economic activity. There
have been no standards that have been able to be
maintained to ensure the rigour of the performance of
inspectors and fees and charges which apply within the
protection of cultural heritage. Certainly the fines that
are embedded in the current legislation have not kept
pace with modern-day realities. Nobody sees them as
fair dinkum.
Those who enter this debate and say that there are
circumstances and examples that are of concern to them
but we can continue to have a legislative regime in the
commonwealth that is silent on all of those issues are
derelict in their responsibility to public office in
Victoria. I contend that I would be derelict in my
responsibility if I did not address those issues.
In fact I have actually been offended by the random set
of complaints that have been listed by people who
oppose this bill. That is what they have been — random
complaints. This afternoon I sat and listened to a
random set of objections to the bill that are mutually
exclusive in their application. One speaker after another
has argued mutually exclusive things. I do not mind
scrutiny from anywhere. I do not mind scrutiny from
the Aboriginal community, from the development
community, from the local government community or
from the opposition in this place. But what I do expect
is that if people are assaulting the rigour and
mechanisms in this bill there should be some proposals.
Despite the allegations about the passage of this bill, we
have not run dead, run silent or slipped this bill in. This
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bill has been subject to more consultation than any
other piece of legislation during the life of the Bracks
government or, I can virtually guarantee, any of its
successors. An exposure draft of this bill was released
in October last year and the bill has sat on the notice
paper since 6 April — and it is now 4 May. The
contention that we are slipping this bill in without
consideration, without consultation and without a
rigorous testing of the mechanisms within it is
disingenuous, if not completely dishonest.
The reason the government has sought the passage of
this bill this week is that we want to allow for the
transitional arrangements between the commonwealth
legislation — which has applied, with its many
deficiencies, from 1987 to this very day — and this
legislation at the earliest opportunity. In fact I thank the
commonwealth government for having the good grace
and good sense to recognise the need to repeal the
provisions of its legislation in order to enable the
provisions of the Victorian act to come into place at the
earliest opportunity.
We will rely on a number of mechanisms in the
transitional phase to allow that to be done in a
professional and certain fashion that provides greater
confidence for everyone in the community who has an
interest in cultural heritage, whether that be because
they want to preserve, cherish and be spiritually
enhanced by it or because they perceive it to be an
impediment to developing Victoria in the way they
wish. Wherever you sit in the spectrum of interests in
relation to this bill, there is something in it for you in
terms of providing greater certainty and confidence in
the years to come.
At the earliest opportunity in the transitional
arrangements we will establish the Aboriginal Heritage
Council. The council will be charged with very onerous
responsibilities in terms of giving the Aboriginal
community control over determining outcomes in both
the near future and the years to come. It will provide
dispute-resolution mechanisms for many of the disputes
that currently exist, not only between Aboriginal
communities and other elements of our community,
particularly developers, but also through mediation and
other dispute-resolution mechanisms within Aboriginal
communities.
In the name of opposing this bill, the expectation is
bandied about that every single Aboriginal person has
to get along with every other, that they have to agree on
everything — and how dare they not! The people who
expect this are living in fantasy land. There is no cohort
of people the size of the Aboriginal community in
Victoria that is unanimous on every subject, and it is
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ridiculous and insulting to suggest that that should be
the case. The remedy in this bill is to provide for
mechanisms that will enable mediation and resolution
of sometimes intractable problems. Through this bill
that will be possible for the first time.
We recognise an obligation to ensure greater certainty
and confidence, particularly for the development
industry, in relation to what types of development will
require a cultural heritage assessment and what types
will require a cultural heritage management plan. There
has been a lot of scaremongering, in particular by a lot
of members of the Liberal Party in their local
communities, trying to generate a degree of
apprehension about backyards and small-scale
developments being affected. On every occasion I have
made a clear statement that that will not be the case.
The regulatory impact statement (RIS) that will be
issued shortly will provide a mechanism to enable
certainty. The developments that will require
assessment will be larger scale ones. Assessment will
apply to areas that have had lower rather than intensive
land use, and to areas that are currently known to have
cultural heritage values, including those on the cultural
heritage register.
After the RIS process we are extremely confident the
mechanism will be easily managed and administered by
local government and clearly understood by the
development industry. Indeed we are absolutely
confident that because of the rigour and certainty that is
provided within this regime, the cost structures
associated with cultural heritage assessments in
achieving planning approvals will be reduced and
capped over time rather than unfettered and unregulated
as they currently are.
In relation to decisions about speaking for country,
Mr Forwood is sorely wrong in his assumption,
probably because he did not spend enough time in
committee with me to clarify the circumstances of the
bill. The role of inspectors is only one aspect of the
control of cultural heritage management in the state of
Victoria. The most profound and lasting element that
applies on a day-to-day basis is the involvement of
registered Aboriginal parties, who will be responsible
for local decision making under the cultural heritage
regime. They will be the people who are locally based
and who know the nature of their own country and who
will be responsible for speaking for country under the
bill.
Many people have drawn attention to the disparity
between the financial penalties that may apply to
people who fall short of their obligations under cultural
heritage compared with the lack of financial penalties
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that apply to Aboriginal people who are responsible
under the act. May I say that that shows a profound lack
of regard and respect for and lack of knowledge of what
we were talking about. The sanction that applies to
Aboriginal people who do not comply with their
obligations is to lose their responsibility for speaking
for their own country; to lose responsibility for
speaking for their cultural heritage. That is the sanction
that is within this bill, and that, regardless of a dollar
value, is a far more profound sanction than any other
sanction that applies in this bill or any other bill that is
on the statute book in the state of Victoria. If you lose
your right to speak for your country and your cultural
heritage, there can be no greater sanction that applies. If
it is an unequal system, it is unequal in terms of the
sanction that will apply and the onerous requirement for
Aboriginal people to comply with their obligations
under this bill.
A range of questions have been raised in conjunction
with issues surrounding developments that may or may
not have been approved previously — they may have
been subject to consent-to-disturbs in the past — and I
have given a clear undertaking to the Aboriginal
communities, to the development industry and to local
government that decisions that have been made under
the prior act will stand and last the test of time in terms
of the transition to the new act.
In particular there are a number of issues that I need to
clarify in relation to the aspirations of Campaspe shire
in relation to the Echuca–Moama bridge. My answer
today is exactly the same as that I gave to the
Campaspe shire when its representatives visited my
office on 30 May 2005. I have not changed in terms of
my advice. The appeal mechanisms to the Victorian
Civil and Administrative Tribunal will apply to
proponents of a development and to the registered
Aboriginal party that is responsible for that decision.
They will be the parties that can take a decision to
VCAT.
Hon. W. A. Lovell interjected.
Mr GAVIN JENNINGS — Local government
authorities will not be able to appeal in their own right
unless they are proponents of a development. If they are
proponents, they can exercise appeal rights.
In terms of the provision of the VCAT act, under
section 60 they will have access if VCAT determines to
join them to an event as an interested party. That is a
decision that VCAT would make. But it is very
important for the people of Campaspe to understand
that I have made it clear since 30 May last year that this
bill cannot be used to overturn that decision, and this
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bill has to be complied with in terms of starting the
process again. So any assessment of the current
proposals or any new proposal would require the
process to start again, and that needs to be considered in
the context of the urgency of replacing the bridge in
Echuca, and people should not hang their hats on a
vague hope about how this bill will work, because they
have been clear about it since 30 May 2005. That is not
the most positive way to end.
I am confident that this bill will be a great success,
regardless of the naysayers. I thank the people who
have been involved in its preparation.
House divided on omission (members in favour vote
no):
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms (Teller)
Eren, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Lenders, Mr
Madden, Mr
Mikakos, Ms

Mitchell, Mr
Olexander, Mr
Nguyen, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr (Teller)
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 16
Atkinson, Mr
Baxter, Mr
Bowden, Mr
Brideson, Mr
Dalla-Riva, Mr (Teller)
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Forwood, Mr
Hadden, Ms
Hall, Mr (Teller)
Lovell, Ms
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Amendment negatived.
House divided on motion:
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr (Teller)
Hilton, Mr (Teller)
Hirsh, Ms
Jennings, Mr
Lenders, Mr
Madden, Mr
Mikakos, Ms

Mitchell, Mr
Nguyen, Mr
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 16
Atkinson, Mr
Baxter, Mr
Bowden, Mr
Brideson, Mr

Forwood, Mr (Teller)
Hadden, Ms
Hall, Mr
Lovell, Ms
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Dalla-Riva, Mr
Davis, Mr D. McL. (Teller)
Davis, Mr P. R.
Drum, Mr

Rich-Phillips, Mr
Stoney, Mr
Strong, Mr
Vogels, Mr

Pair
Darveniza, Ms

Bishop, Mr

Motion agreed to.
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EQUAL OPPORTUNITY AND
TOLERANCE LEGISLATION
(AMENDMENT) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS
(Minister for Finance).

Read second time.
Third reading
The PRESIDENT — Order! The question is:
That the bill be now read a third time, by leave, and that the
bill do pass.

House divided on question:
Ayes, 22
Argondizzo, Ms
Broad, Ms
Buckingham, Mrs
Carbines, Ms
Eren, Mr
Hilton, Mr
Hirsh, Ms (Teller)
Jennings, Mr
Lenders, Mr
Madden, Mr
Mikakos, Ms (Teller)

Mitchell, Mr
Nguyen, Mr
Olexander, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr

Noes, 16
Atkinson, Mr
Baxter, Mr
Bowden, Mr
Brideson, Mr
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
Drum, Mr

Forwood, Mr
Hadden, Ms
Hall, Mr
Lovell, Ms (Teller)
Rich-Phillips, Mr (Teller)
Stoney, Mr
Strong, Mr
Vogels, Mr

Pair
Darveniza, Ms

Bishop, Mr

Question agreed to.
Read third time.
Remaining stages
Passed remaining stages.

TERRORISM (COMMUNITY
PROTECTION) (FURTHER AMENDMENT)
BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS
(Minister for Finance).

ADJOURNMENT
Mr LENDERS (Minister for Finance) — I move:
That the house do now adjourn.

Barwon Heads: sewage plant
Hon. D. McL. DAVIS (East Yarra) — My matter
for the adjournment debate tonight is for the attention of
the Minister for Environment in the other place, who is
also Minister for Water. It concerns the issue of the
state government’s plan to build an industrial plant, a
factory to reprocess sewage, at a place called Black
Rock near Thirteenth Beach. I hasten to add that the
Liberal Party supports recycling and supports the
process of reusing the water and recycling the human
wastes that are involved. The proposal that Barwon
Water has come forward with has some merit, but there
are questions about where it plans to site the plant.
Some weeks ago the government brought forward a
coastal places strategy that sought to protect our
sensitive and valuable coastline environment and to
ensure that there was appropriate development on the
coast around Victoria. It appears that the Minister for
Planning and the Minister for Environment were quite
near — in the Bellarine electorate — but not in the
South Barwon electorate, where Barwon Water plans to
site this new factory. When the government released the
strategy, it said that it would protect the coast.
It is clear that the idea of building a new and expansive
factory on the coast very near Thirteenth Beach is
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abhorrent and a real concern to many people. The
government has not thought this through and neither
has Barwon Water.
Earlier this week Ms Carbines and I attended a public
meeting of around 150 people at Barwon Heads to
demand that the government halt its plan to build a
sewage processing plant near Thirteenth Beach. A
motion was passed that the government:
… stop the signing of the public-private partnership contract
to find time for a solution that is acceptable to the community
and the environment.

The mood of the meeting was very clear: people do not
want this to ruin an important and sensitive coastal
zone. It is unfortunate that Labor members of
Parliament in the area have not been prepared to stand
up and fight for their area.
Ms Hadden — Name them!
Hon. D. McL. DAVIS — Well, Ms Carbines was at
the meeting and she did her best to defend the attitude
of Barwon Water and the executives and board
members who were there. Michael Crutchfield, the
member for South Barwon, was there, too.
My request is that the minister halt the public-private
partnership expression of interest process and release all
documents relating to the alternate sites that have — —
The PRESIDENT — Order! The member’s time
has expired.

Great Ocean Road, Moggs Creek: powerlines
Ms CARBINES (Geelong) — I wish to raise a
matter with the Minister for Energy Industries. It
concerns the Great Ocean Road, Victoria’s iconic
coastal road. Recently I have been approached by the
Great Ocean Road Coast Committee, the management
committee responsible for the foreshore in the Surf
Coast shire. Its members are very keen to facilitate the
relocation underground of the existing power supply
infrastructure between Moggs Creek and Devils Elbow,
some 3 kilometres along the Great Ocean Road. The
committee informs me that it would involve removing
37 power poles and many kilometres of overhead cable.
The proposal would deliver considerable
environmental, social and economic benefits — in
particular, increased traffic safety, increased reliability
of the power supply, reduced bush fire risk and a
significant enhancement of the coastal vista. The
proposal is supported by Geelong Otway Tourism, as
the removal of the power poles would add to the visitor
experience along the Great Ocean Road.
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I am very pleased to support this initiative by the Great
Ocean Road Coast Committee and would appreciate
advice from the minister as to how best to proceed with
the project.

Prisoners: outstanding warrants
Hon. RICHARD DALLA-RIVA (East Yarra) —
My query is for the Minister for Corrections in the other
place. It relates to the issue of prisoners serving a term
in our jails and the sheriff executing warrants. A variety
of former prisoners have found it amazing that when
they come out after having been inside, as it were,
serving their time and are rehabilitated and ready to
re-establish themselves in the community the sheriff
arrives, whether it be a couple of days, a month or a
year later, to execute outstanding warrants. As members
know, they can often be for quite substantial sums. A
number of former prisoners have said that they could
have served the time for the warrant whilst they were
serving their sentence.
It appears rather draconian and backward that we have
a system that would not allow the sheriff’s office to
examine who is a prisoner in the system and check that
against its database and establish that, for example,
Johnny Smith is in jail, he has $10 000 of outstanding
warrants that could default to three months and
therefore he could have that additional sentence added
to the time he is in jail, if the prisoner so wishes. Of
course, prisoners may wish to try to enter into an
arrangement to pay it.
Some of the prisoners have said to me that they see it as
a fair cop that they are slotted back in if the offences are
reasonably recent, given that under the system it does
take a while for warrants to be issued. However, they
get quite annoyed with being sent back to prison later,
for example, in 2004 for offences dating back to 2000.
There needs to be a better system. I have asked the
Minister for Corrections to look at this and perhaps put
a system in place in prisons. Will the minister take
action to ensure that a system is in place to have
outstanding warrants executed while a person is in the
prison system?

Former Premier: comments
Mr VINEY (Chelsea) — This evening I raise a
matter for the attention of the Premier. The action I am
seeking from the Premier relates to a news item I saw
tonight reporting that former Premier Jeff Kennett has
announced he might wish to return to this place,
presumably to lead the Liberal Party. The action I seek
from the Premier is for him to find ways of securing
every school, every hospital and every railway line in
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this state. He should consider entrenching these
schools, these hospitals and these railway lines in the
constitution. Just like we had to do with the
Auditor-General to make sure we protected that office,
we now have to protect every school, every hospital
and every railway line in this state. We should think
about protecting the jobs of our teachers, our nurses and
our police. In the context of the information coming
from — —

Hon. Bill Forwood — On the point of order,
President, far be it for me ever to reflect on a ruling
from the Chair, however, I put it to you that the only
way something can be entrenched is through
legislation.

Hon. Richard Dalla-Riva — On a point of order,
President, this is more about Mr Viney protecting his
job than protecting Victorians. This is an adjournment
debate, and he seems to be raising issues that are not
relevant to the Premier. I ask that you rule this matter
out of order.

Hon. E. G. Stoney — On a further point of
order — —

The PRESIDENT — Order! The member would be
aware that this is the adjournment debate. I warned
members about set speeches last night. I am sure a
couple of the comments the member has made could be
rebutted, so it is a set speech. I ask the member to
adhere to my rulings and ensure that his request to the
Premier is in line with those rulings.

The PRESIDENT — Order! I am going to, I told
you that. Wait until the member is finished and I will
rule.

The PRESIDENT — Order! Further on the point of
order?
Hon. E. G. Stoney — No, on a further point of
order, President, I put it to you that Mr Viney’s
adjournment question is totally hypothetical and that
you should rule it out of order now. I ask you to rule it
out of order now.
The PRESIDENT — Order! There are no grounds
for ruling out adjournment matters for being
hypothetical.

Mr VINEY — I think this is a very important issue.
In a number of debates in this chamber on many
occasions I have raised issues and contrasted the
performance of this government, particularly in
education, health and transport, with the actions of the
previous government. Members opposite have
consistently criticised me for going back into history.
However, the interesting thing from the news tonight,
and the reason I am seeking this action from the
Premier, is that it has been appropriate for members on
this side to raise these matters of concern about
protecting the — —

Mr VINEY — There is a range of ways I suspect
the Premier could protect the future of the great assets
of our education and health system, common-law deeds
and long-term planning of budget estimates. The action
I seek is for the Premier to investigate ways of
protecting these things in light of the fact that there
could well be a revisit to this place of Mr Kennett and
his policies of closing schools, closing hospitals,
closing railway lines, sacking police, sacking teachers,
sacking nurses — —

Hon. Bill Forwood — On a point of order,
President, the standing orders of this place clearly state
that the adjournment debate is not the place to call for
the introduction of legislation. The only way Mr Viney
can achieve his purpose is through the introduction of
legislation. I therefore request that you rule him out of
order and sit him down.

The PRESIDENT — Order! That is enough!
Mr Viney has concluded his adjournment question, and
I rule it out of order.

The PRESIDENT — Order! I was waiting for the
honourable member to conclude. If that is the only
thing he is going to ask for, I will rule accordingly.
However, I will wait for the member to conclude to
ensure that it is. If he is asking for entrenchment in
legislation, the matter is out of order. I have already
advised the member to be aware of the rulings on the
adjournment and not to breach them.

Honourable members interjecting.

Northern Region Disability Network: funding
Hon. BILL FORWOOD (Templestowe) — I wish
to raise a serious issue through the Minister for Finance,
who is at the table, with the Minister for Community
Services in the other place. Before I do, and before
Mr Viney leaves the chamber tonight — he should sit
down! — let me put on the record that it is very
obvious that Mr Viney thinks Mr Kennett would win,
otherwise he would not need to say all the things that he
wants the Premier to do!
Mr Lenders interjected.
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Hon. BILL FORWOOD — No, I have made my
decision.
I turn to the issue I wish to raise with the Minister for
Community Services in the other place, which is on
behalf of the Northern Region Disability Network
(NRDN). I seek urgent action from the minister to
ensure that Department of Human Services (DHS)
funding for the organisation does not cease at 30 June
2006, as is currently intended.
The network has been in existence for a number of
years and has apparently been funded through slippage
money, which is non-recurrent funds. The organisation
and structure that was established has always been at
the mercy of DHS, as there have never been any formal
funding arrangements to ensure continuity and security.
This lack of certainty, together with changes in
direction by the north-west region, has resulted in the
NRDN not being funded beyond this year. It is the only
vehicle for the voices of families who care for children
and adults with disabilities in this region to be heard. I
make the point that this region covers eight separate
municipalities and that once this voice goes, the voices
of the families will go.
This organisation has a long history of working closely
with the region in articulating policies of importance to
intellectually and otherwise disabled children and adults
and their families and carers. I put it to the house that
today we passed legislation dealing with these sorts of
issues and that one of the important things that needs to
be done — and I know that the Minister for Aged Care,
Minister Jennings, who ran the committee stage of that
debate, would agree — is to ensure that there are
mechanisms for those voices to be heard.
It is very important that the minister urgently look at the
issue and ensure that the infrastructure and personal
commitment that has been built up over many years by
the organisation is continued into the future. I look
forward to a positive response from the government.

Rail: Albury station
Hon. W. R. BAXTER (North Eastern) — I raise a
matter for the attention of the Minister for Transport in
another place. I refer to the V/Line broad-gauge train
service to Albury from Melbourne. I have had
complaints from some of my constituents in the Upper
Murray and the Bethanga Peninsula who use the
Albury station to catch the broad-gauge train to
Melbourne. The train does not draw up at the end of the
platform and usually stops more than 100 metres from
the station building. That is very awkward for elderly
people, because they have a long enough walk as it is
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without having to walk down what is Australia’s
longest platform. I took it upon myself a couple of
weeks ago to go and check it out on two occasions, and
I observed that their claims are in fact correct.
The only reason that I can detect, as a non-expert, why
the train stops where it does is to accommodate
relocating the locomotive from one end of the train to
the other for the return trip. It seems that the drivers
have taken it upon themselves to stop there, which
means they do not have to then reverse the train in
order to be able to disconnect the locomotive and use
the crossover tracks to get it to the other end of the
train.
I think it is time customer service was considered more
than the convenience of the train drivers in this case,
because I cannot see that it saves more than a minute or
two of their time anyway. I ask the minister to have this
matter investigated with a view to having the train draw
right up to the station building at the end of the broad
gauge so that elderly people in particular do not have to
walk a long way to their transport.

Perrin Constructions: Mount Eliza dwelling
Hon. C. A. STRONG (Higinbotham) — The matter
I raise is for the attention of the Minister for Planning in
the other place, and not surprisingly it deals with a
building issue. I had a telephone call today from a Peter
Watts, who is building a new house at number 10 Bird
Street, Mount Eliza. Mr Watts lives at 6 Lawrence
Street, Somerville, and his house is being built by
Perrin Constructions of 96 Cape Schank Road, Cape
Schank. The building is over 14 months past its
completion date. The builder has not been seen on the
job since October 2005, and there is something like
$100 000 worth of work still to be done on the house.
Mr Watts tried to proceed with this matter through
Building Advice and Conciliation Victoria and the
Building Commission. I particularly want to read part
of the Building Commission’s letter to him and ask the
minister to direct the commission’s attention to it. The
Building Commission’s inspectors found a great many
faults with the building. The letter states:
The Building Commission’s inspector cannot direct the
builder to carry out the rectification works; however, the
Building Act 1993 … provides that the Building Practitioners
Board can hold an inquiry into the conduct of the builder if
the builder has failed to carry out the recommended works
contained in the inspector’s report.
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The letter then goes on to say:
As your case was referred for inspection only by Consumer
Affairs Victoria, we have now concluded our involvement in
your case and have closed the file.

In other words, the Building Commission has inspected
the work, found there is faulty workmanship and
outstanding work and simply said to Mr Watts, ‘We
have made a report, so we have finished’. The minister
should direct the Building Commission to inquire
whether the recommended works have been
completed — and I am advised they have not — and if
they have not been completed, then it should go to the
Building Practitioners Board to ensure that this
contractor loses his registration and other consumers
are protected.

Rail: Trawalla accident
Ms HADDEN (Ballarat) — My adjournment matter
is for the attention of the Premier of Victoria, the
Honourable Steve Bracks. The matter is both serious
and urgent and is in relation to the fatal Trawalla train
crash last Friday evening, 28 April, at about 4.00 p.m.
at the Ercildoune Road level crossing at Trawalla.
There were two deaths and many were seriously injured
in that accident. I wish to pay my respects here in this
place to the family of Mrs Gwenda Glasson, who died
on the train, and my prayers and thoughts go out to the
train driver, Mr Ian Glasson, who is seriously ill in
hospital at the moment.
I have publicly asked for the resignation of the Minister
for Transport in the other place, Peter Batchelor, and I
confirm that now. The problem is that the minister and
the Bracks Labor government have allowed the
V/Locity trains, which are capable of travelling at up to
160 kilometres an hour, to not be fitted with seatbelts.
Secondly, the Ararat–Ballarat railway line has not been
improved to the safety level required. One of my
constituents told me that the V/Locity trains are poor
copies of European high-speed trains that run on
dedicated tracks with no level crossings, and that their
front-end shape and construction is totally unsuitable
for use in the country, with its open level crossings.
Further, the weak structure on the front end of these
trains has no deflective capability. There is no
protection for the driver and the train body could easily
be torn open, allowing objects from the head of the
train to enter the passenger area. This constituent also
said that he would not have wanted the collision last
Friday to have been with a petrol tanker. He fears the
day when V/Locity trains travel at 160 kilometres an
hour across open level crossings because they are too
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light, badly designed and have far too little structural
strength on the front end.
Another constituent, who was a track maintenance
worker for over 30 years, raised the issue of the lack of
visibility at the Ercildoune Road level crossing, which
is well known to everybody in the district. He says
there must be clearance at the crossing because you
need to see the trains. He said the residents had been
assured the level crossing would be upgraded when the
railway line was reopened, and that the works were to
have included traffic lights at that crossing. The lights
were supposed to have been installed six months before
the line opened, but it has not yet been done.
My adjournment matter for the Premier is that before he
recommissions the return of the V/Locity trains on the
Ararat–Ballarat line he ensures that boom barriers,
warning lights and flashing lights are installed at the
Ercildoune Road level crossing at Trawalla.

Commonwealth Games: replica baton
Hon. PHILIP DAVIS (Gippsland) — I raise a
matter for the attention of the Minister for
Commonwealth Games, who, I regret, is not present in
the chamber. I would have liked to have taken this up
with him personally. I ask that the matter be passed on
to him.
A constituent, Susan Evans of Morwell, contacted me
on behalf of her son, Derek Evans, who had been very
excited to be invited — he had accepted — to
participate in the Commonwealth Games baton relay.
In so doing he was congratulated by a number of people
including the member for Morwell in the other place,
Brendan Jenkins.
Mr Lenders — An excellent member!
Hon. PHILIP DAVIS — Well, there are reviews
about that member. In any event Derek was proud to be
congratulated by the track and field manager of Special
Olympics Victoria — and I quote from a letter which
states:
It is encouraging that an athlete with a disability can be
chosen for such a prestige event.

Derek was clearly very excited about the opportunity.
However, he is now confused — as am I — and I am
looking for an explanation from the Minister for
Commonwealth Games about the offer which was
included with the offer to participate in the relay
relating to the official replica of the baton. The offer
says, in part:
Purchase your own replica baton
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It talks about an exclusive opportunity to purchase a
custom-made, full-size replica exactly like the official
baton, with aluminium front and high-gloss back
featuring the green and gold colours and so on, at a cost
of $300 plus postage and handling. I have the baton in
question in my possession, and all members can inspect
it in my office immediately after this debate. Frankly, I
think it is a disgrace. It is a piece of very poor-quality
workmanship which I suspect, although I do not know,
was not made in Australia. If it was, the business that
made it should be ashamed. It is not even glued
together effectively. The decals are just imitation.
I ask the minister to advise how Derek Evans can have
a memento of what was, for him, such an important
event but not have to pay the $300 that he is now out of
pocket. Will the minister address a resolution for
people — —
Ms Carbines — On a point of order, President, this
issue was raised by the opposition in question time
earlier this week. The Honourable Wendy Lovell raised
the issue of the baton with the Minister for Consumer
Affairs, who answered the question. I ask you to
consider the fact that this issue has already been raised
this week during question time.
Hon. PHILIP DAVIS — On the point of order,
President, the member is correct that a question in
relation to the fraudulent nature of this baton was raised
with the Minister for Consumer Affairs, who responded
inadequately. The issue here is that I am raising a
matter on behalf of a particular constituent whose
circumstances are such that the constituent does not and
cannot reasonably understand why he has been charged
$300 for this baton, which he wishes to have as a
memento. He wants to keep the baton, but he does not
think it reasonable that he should have to pay $300-plus
for it.
The PRESIDENT — Order! On the point of order
raised by Ms Carbines and the fact that there has been a
question to the minister about it in question time, on
this occasion the Leader of the Opposition, the
Honourable Philip Davis, is speaking to the motion,
which is that the house do now adjourn. On that basis
he is entitled to raise his matter. His time has expired,
but he has made the issue clear.

Responses
Mr LENDERS (Minister for Finance) — I wish the
Leader of the Opposition would embellish his rationale
about orange-bellied parrots and why they are not just
trumped-up corellas, given the news of tonight, but I
probably digress.
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Hon. Philip Davis — On a point of order, President,
on the question of relevance, I do not understand what
relevance the minister finds in his comments about
orange-breasted corellas, because I was not aware that
anybody, in particular myself, had raised the matter.
The PRESIDENT — Order! As the minister has
indicated, he has digressed, and he will get back to the
matter at hand.
Mr LENDERS — Mea culpa, President.
Mr David Davis raised an issue for the Minister for
Water in the other place regarding sewerage issues, and
I will refer that to the minister for his attention.
Ms Carbines raised a matter for the Minister for Energy
Industries about the Great Ocean Road, and I will
certainly refer that to the minister for his prompt
attention.
Mr Dalla-Riva raised an issue for the Minister for
Corrections in the other place with respect to sheriff’s
warrants, and I will pass that on to the minister.
President, I assume you do not want me to respond to
Mr Viney’s issue for the Premier.
Mr Forwood raised an issue for the Minister for
Community Services in the other place about
Department of Human Services funding in the northern
network, and I will pass that on to the minister.
Mr Baxter raised a matter for the Minister for Transport
in the other place regarding V/Line services to Albury,
and I will also pass that on to the minister.
Mr Strong raised a matter for the Minister for Planning
in the other place regarding a building issue, and I will
pass that and Mr Strong’s copy of correspondence to
the minister for his attention.
Ms Hadden raised a matter for the Premier regarding
the Trawalla train crash, and I will pass that to the
Premier.
Mr Philip Davis raised a matter for the Minister for
Commonwealth Games — I am assuming he is not
wanting us to refer Mr Ron Walker to Consumer
Affairs Victoria — but I will certainly pass the issue of
the baton on to the Minister for Commonwealth Games
for his attention.
Motion agreed to.
House adjourned 7.03 p.m. until Tuesday, 30 May.
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QUESTIONS ON NOTICE
Answers to the following questions on notice were circulated on the date shown.
Questions have been incorporated from the notice paper of the Legislative Council.
Answers have been incorporated in the form supplied by the departments on behalf of the appropriate ministers.
The portfolio of the minister answering the question on notice starts each heading.

Tuesday, 2 May 2006
Finance: Treasury and Finance — advertising and credit card expenditure
4714.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance: In relation to the
Department of Treasury and Finance:
(1)
(2)

What was the advertising expenditure in 2003-04.
What was the credit card expenditure in 2003-04.

ANSWER:
I am informed that:
The research required to provide a response to the question would place an unreasonable burden on the time and
resources of the department.

Treasurer: Gascor Pty Ltd — entertainment expenses
5386.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to Gascor Pty Ltd’s entertainment expenses incurred in 2004-05, what are the itemised details
of all expenditure in excess of $500, including —
(a)
(b)
(c)
(d)
(e)

date incurred;
cost;
number of guests;
purpose; and
name of service provider.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.

Women’s affairs: minister’s office — alcohol purchases
5418.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Local Government (for the
Minister for Women’s Affairs): In relation to alcohol purchased by the Minister’s Office since 30 June
2004, what was the —
(a)
(b)
(c)

the date of each purchase;
the value of each purchase; and
the items purchased.
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ANSWER:
I am informed that:
For the period January 2005 to the date the question was asked, my Women’s Affairs portfolio office has purchased
alcohol to the value of $17.
For the period July–December 2004 accounts for my office were managed across several Departments and have
not been maintained is a way which would allow any costs to be easily determined.

Police and emergency services: Police Appeals Board — external legal advice
5534.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister
for Police and Emergency Services): How much has been spent by the Police Appeals Board on
external legal advice since 1 June 2004.

ANSWER:
I am advised that:
Between 1 June 2004 and 5 October 2005 expenditure by the Police Appeals Board on external legal advice was
$31,220. This figure comprises legal fees, counsel fees, other disbursements and out of pocket expenses.

Police and emergency services: Victoria Police — external legal advice
5536.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister
for Police and Emergency Services): How much has been spent by Victoria Police on external legal
advice since 1 June 2004.

ANSWER:
I am advised that:
Between 1 June 2004 and 5 October 2005 expenditure by Victoria Police on external legal advice was $3,053,100.
This figure comprises legal fees, counsel fees and disbursements.

Tourism: Innovation, Industry and Regional Development — entertainment expenses
7522.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What was the total amount spent by the Minister’s department on entertainment expenses
including alcohol, food, admission to Commonwealth Games events, admission to other entertainment
events, special gifts, all transport and corporate box leasing for their invited guests and those who were
hosting them at the Commonwealth Games.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.

QUESTIONS ON NOTICE
Tuesday, 2 May 2006

COUNCIL

1765

Racing: ministerial staff — cost
7885.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Racing): What was the total cost associated with the engagement of ministerial staff, including salaries,
superannuation and WorkCover in 2005.

ANSWER:
I am advised that:
This question does not fall within my portfolio responsibility, as the engagement of ministerial staff including
salaries, superannuation and WorkCover falls within the budget of the Department of Premier and Cabinet.

Racing: ministerial staff — number
7927.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Racing): How many ministerial staff were employed by the Minister at 1 March 2006.

ANSWER:
I am advised that:
I refer you to the response to Question on Notice number 7885.

Corrections: ministerial staff — number
7931.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Corrections): How many ministerial staff were employed by the Minister at 1 March 2006.

ANSWER:
I am advised that:
Ministerial staff are employed by the Premier.

Police and emergency services: ministerial staff — number
7934.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for Police
and Emergency Services): How many ministerial staff were employed by the Minister at 1 March 2006.

ANSWER:
I am advised that:
Ministerial staff are employed by the Premier.

Tourism: ministerial staff — number
7942.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): How many ministerial staff were employed by the Minister at 1 March 2006.

ANSWER:
I am informed as follows:
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This question does not fall within my portfolio responsibilities as the engagement of ministerial staff, including
salaries, superannuation and WorkCover falls within the budget of the Department of Premier & Cabinet.

Gaming: minister’s office — secondments
7967.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Gaming): How many public servants were on secondment to the Minister’s private office at 1 March
2006 and were not counted within the ministerial staffing budget.

ANSWER:
I am advised that:
The number of public servants on secondment to the Minister’s private office at 1 March 2006 and not counted
within the ministerial staffing budget was 0.5.

Racing: minister’s office — secondments
7969.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Racing): How many public servants were on secondment to the Minister’s private office at 1 March
2006 and were not counted within the ministerial staffing budget.

ANSWER:
I am advised that:
The number of public servants on secondment to the Minister’s private office at 1 March 2006 and not counted
within the ministerial staffing budget was 0.5.

Corrections: minister’s office — secondments
7973.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Corrections): How many public servants were on secondment to the Minister’s private office at 1 March
2006 and were not counted within the ministerial staffing budget.

ANSWER:
I am advised that:
There were no public servants on secondment to the Minister’s private office as at 1 March 2006 that were not
counted within the Ministerial staffing budget.

Police and emergency services: minister’s office — secondments
7976.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for Police
and Emergency Services): How many public servants were on secondment to the Minister’s private
office at 1 March 2006 and were not counted within the ministerial staffing budget.

ANSWER:
I am advised that:
There were no public servants on secondment to the Minister’s private office as at 1 March 2006 that were not
counted within the Ministerial staffing budget.
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Tourism: minister’s office — secondments
7984.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): How many public servants were on secondment to the Minister’s private office at 1 March
2006 and were not counted within the ministerial staffing budget.

ANSWER:
I am informed as follows:
In my capacity as Minister for Tourism, one public servant from the Department of Innovation, Industry and
Regional Development was seconded to my office at 1 March 2006.
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QUESTIONS ON NOTICE
Answers to the following questions on notice were circulated on the date shown.
Questions have been incorporated from the notice paper of the Legislative Council.
Answers have been incorporated in the form supplied by the departments on behalf of the appropriate ministers.
The portfolio of the minister answering the question on notice starts each heading.

Wednesday, 3 May 2006
Treasurer: Gascor Pty Ltd — external legal advice
5670.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): How
much has been spent by Gascor Pty Ltd on external legal advice since 1 June 2004.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.

Treasurer: Gascor Pty Ltd — freedom of information requests
6157.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to Freedom of Information requests received by Gascor Pty Ltd for 2004-05:
(1)
(2)

How many requests were received.
Of these requests, how many were —
(a) denied in full;
(b) released in part;
(c) released in full; and
(d) given to the Minister before being given to the applicant.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002. Prior to this transfer Gascor was exempt from the
Freedom of Information Act 1982 (Vic) pursuant to the Gas Industry (Residual Provisions) Act 1995 (Vic).

Treasurer: Gascor Pty Ltd — interstate travel
6383.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to interstate travel by Gascor Pty Ltd for 2004-05:
(1)
(2)
(3)
(4)

How many trips were undertaken.
What were the destinations.
What was the purpose of each visit.
What costs were associated with the travel, including —
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(a)
(b)
(c)
(d)
(e)
(f)
(5)

Wednesday, 3 May 2006

airfares;
car rental and hire cars, including the type of cars rented or hired;
taxis;
accommodation, including the name of the establishment and itemised costs;
entertainment, including its nature, the venue and itemised costs; and
other expenses.

Did family members, associates, or guests accompany the traveller(s) on each trip; if so, at what
cost.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.

Police and emergency services: Metropolitan Fire and Emergency Services Board — capital works
6476.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister
for Police and Emergency Services): In relation to the Metropolitan Fire and Emergency Services
Board’s allocation of funds to major capital works, including major maintenance, replacement and
upgrades, what were the priority major projects that were approved for the year 2004-05 and were each
of these priority projects achieved.

ANSWER:
I am advised that:
There were two major projects approved for the 2004/05 year as follows:
(1)

the construction of the Burnley training complex at a total cost of $34.227 million;

(2)

the Fire Appliance replacement program costing $6.648 million.

While the majority of the fire appliance construction has been completed, the program has some roll-over into the
2005/06 period. Construction of the Burnley complex commenced in the 2004/05 period and is well under way
with expected completion in late 2006.

Treasurer: Gascor Pty Ltd — capital works
6621.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to the Gascor Pty Ltd’s allocation of funds to major capital works, including major
maintenance, replacement and upgrades, what were the priority major projects that were approved for
the year 2004-05 and were each of these priority projects achieved.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.
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Women’s affairs: minister’s office — mobile telephones
6653.

THE HON. RICHARD DALLA-RIVA— To ask the Minister for Local Government (for the
Minister for Women’s Affairs): What was the cost of providing mobile telephone services to the
Minister’s staff for 2004-05.

ANSWER:
I am informed as follows:
Staff assisting me in my capacity as Minister for Women’s Affairs have incurred mobile telephone costs in the
order of $500.00 for the first half of 2005.
Costs prior to this time are unable to be isolated.

Treasurer: Gascor Pty Ltd— overseas travel
7033.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to overseas travel by Gascor Pty Ltd for 2004-05:
(1)
(2)
(3)
(4)

How many trips were undertaken.
What were the destinations.
What was the purpose of each visit.
What costs were associated with the travel, including —
(a) airfares;
(b) car rental and hire cars, including the type of cars rented or hired;
(c) taxis;
(d) accommodation, including the name of the establishment and itemised costs;
(e) entertainment, including its nature, the venue and itemised costs; and
(f) other expenses.

(5)

Did family members, associates, or guests accompany the traveller(s) on each trip; if so, at what
cost.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.

Police and emergency services: Country Fire Authority— stress-related leave
7121.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister
for Police and Emergency Services): In relation to staff members of the Country Fire Authority on
stress-related leave in 2004-05, what was the — (i) number of days taken; (ii) estimated cost; and (iii)
total number of staff involved.

ANSWER:
I am advised that:
(i)

The number of days taken was 462;
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The estimated cost was $79,159.40; and

(iii) The total number of staff involved was 6.

Police and emergency services: Metropolitan Fire and Emergency Services Board— stress-related
leave
7126.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Energy Industries (for the Minister
for Police and Emergency Services): In relation to staff members of the Metropolitan Fire and
Emergency Services Board on stress-related leave in 2004-05, what was the — (i) number of days
taken; (ii) estimated cost; and (iii) total number of staff involved.

ANSWER:
I am advised that:
(i)

The number of days taken in relation to these claims was 435.

(ii)

The estimated cost of these claims was $450,000.

(iii) A total of nine Metropolitan Fire and Emergency Services Board employees were involved.

Treasurer: Gascor Pty Ltd— stress-related leave
7262.

THE HON. RICHARD DALLA-RIVA — To ask the Minister for Finance (for the Treasurer): In
relation to staff members of Gascor Pty Ltd on stress-related leave in 2004-05, what was the —
(i) number of days taken; (ii) estimated cost; and (iii) total number of staff involved.

ANSWER:
I am informed that:
Gascor Pty Ltd (Gascor) is no longer a State owned entity. In September 2003 the ownership of Gascor was
transferred to Victoria’s gas retailers Origin Energy (Vic) Pty Ltd, AGL Victoria Pty Ltd and TXU Pty Ltd
pursuant to put options exercised by the State in December 2002.

Gaming: ministerial staff — cost
7883.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Gaming): What was the total cost associated with the engagement of ministerial staff, including salaries,
superannuation and WorkCover in 2005.

ANSWER:
I am advised that:
This question does not fall within my portfolio responsibility, as the engagement of ministerial staff including
salaries, superannuation and WorkCover falls within the budget of the Department of Premier and Cabinet.

Corrections: ministerial staff — cost
7889.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for
Corrections): What was the total cost associated with the engagement of ministerial staff, including
salaries, superannuation and WorkCover in 2005.
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ANSWER:
I am advised that:
Ministerial staff are employed by the Premier.

Police and emergency services: ministerial staff — cost
7892.

THE HON. PHILIP DAVIS — To ask the Minister for Energy Industries (for the Minister for Police
and Emergency Services): What was the total cost associated with the engagement of ministerial staff,
including salaries, superannuation and WorkCover in 2005.

ANSWER:
I am advised that:
Ministerial staff are employed by the Premier.

Tourism: ministerial staff — cost
7900.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What was the total cost associated with the engagement of ministerial staff, including
salaries, superannuation and WorkCover in 2005.

ANSWER:
I am informed as follows:
This question does not fall within my portfolio responsibilities as the engagement of ministerial staff, including
salaries, superannuation and WorkCover falls within the budget of the Department of Premier & Cabinet.

Gaming: ministerial staff — number
7925.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Gaming): How many ministerial staff were employed by the Minister at 1 March 2006.

ANSWER:
I am advised that:
I refer you to the response to Question on Notice number 7883.
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QUESTIONS ON NOTICE
Answers to the following questions on notice were circulated on the date shown.
Questions have been incorporated from the notice paper of the Legislative Council.
Answers have been incorporated in the form supplied by the departments on behalf of the appropriate ministers.
The portfolio of the minister answering the question on notice starts each heading.

Thursday, 4 May 2006
Gaming: minister’s office — furnishings
7462.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Gaming): What furniture items, including moveable furniture, fixed furniture and electrical goods were
purchased for the Minister’s private office in 2004-05 and what was the total cost of the items
purchased.

ANSWER:
I am advised that:
According to the financial records of the Department of Justice, the answer is nil.

Racing: minister’s office — furnishings
7464.

THE HON. PHILIP DAVIS — To ask the Minister for Sport and Recreation (for the Minister for
Racing): What furniture items, including moveable furniture, fixed furniture and electrical goods were
purchased for the Minister’s private office in 2004-05 and what was the total cost of the items
purchased.

ANSWER:
I am advised that:
According to the financial records of the Department of Justice, the answer is nil.

Tourism: minister’s office — furnishings
7479.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What furniture items, including moveable furniture, fixed furniture and electrical goods were
purchased for the Minister’s private office in 2004-05 and what was the total cost of the items
purchased.

ANSWER:
I am informed as follows:
The following items were purchased for my office in 2004-05:
4 clerical chairs

Total cost: $282.60.
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Tourism: chartered flights
7564.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): In relation to all chartered flights, including helicopters and light planes used by the Minister
in 2004-05 what was the —
(a)
(b)
(c)
(d)
(e)

date;
carrier;
destination;
cost; and
purpose.

ANSWER:
I am informed as follows:
Nil.

Tourism: media research and public opinion polling
7606.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): For each department, agency and authority within the Minister’s administration, what are the
details of all media research and public opinion polling conducted in 2004-05, including —
(a)
(b)
(c)
(d)
(e)
(f)
(g)

the title of each poll or item of research;
the date approved and duration of contract;
the cost;
the personnel conducting the project;
whether it was put to tender;
recommendations made; and
any actions taken by the department or Minister.

ANSWER:
I am informed as follows:
My office does not seek or receive this information.

Tourism: minister’s office — international travel
7648.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What was the cost, including airfares, accommodation and expenses, of all international
travel undertaken by the Minister and ministerial staff in 2004-05.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.
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Tourism: minister’s office — interstate travel
7690.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What was the cost, including airfares, accommodation and expenses, of all interstate travel
undertaken by the Minister and ministerial staff in 2004-05.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.

Tourism: minister’s office — intrastate travel
7732.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What was the cost, including airfares, air charter, accommodation and expenses of all
intrastate travel undertaken by the Minister and ministerial staff in 2004-05.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.

Tourism: minister’s office — entertainment expenses
7774.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What entertainment expenses, including restaurant and catering, were incurred by the
Minister and ministerial staff in 2005.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.

Tourism: minister’s office — alcohol purchases
7816.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What expenses were incurred by the Minister and ministerial staff for the purchase of alcohol
in 2005.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.
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Tourism: minister’s office — alcohol purchases
7858.

THE HON. PHILIP DAVIS — To ask the Minister for Consumer Affairs (for the Minister for
Tourism): What expenses were incurred by each Department and Agency for the purchase of alcohol
for the Minister ministerial staff and the Minister’s office in 2004-05.

ANSWER:
I am informed as follows:
The Government cannot justify diversion of the Department’s time and resources required to gather this
information and answer these questions.
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Statements on reports and papers

Public Accounts and Estimates Committee
Budget outcomes 2004–05, 1422

Public Accounts and Estimates Committee: budget outcomes
2004–05, 1693

Questions on notice
Answers, 1416, 1650
Questions without notice
Government: financial reporting, 1717
Statements on reports and papers
Public Accounts and Estimates Committee: budget outcomes
2004–05, 1688

HILTON, Hon. J. G. (Western Port)
Members statements
Dromana: Hickinbotham family fun day, 1617
Leader of the Opposition, 1684
Road safety: speed limits, 1418
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Questions without notice
Aged care: Mornington centre, 1649
Rulings, 1676
Statements on reports and papers
Tourism Victoria: report 2004–05, 1689
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KOCH, Hon. David (Western)
Adjournment
Dental services: Western Province, 1469
Bills
Road Safety (Drugs) Bill, 1662
Members statements

HIRSH, Hon. C. D. (Silvan)
Bills
Disability Bill, 1702
Drugs, Poisons and Controlled Substances (Prohibition of Display
and Sale of Cocaine Kits) Bill, 1460
Education and Training Reform Bill, 1725

Rail: Trawalla accident, 1419
Petitions
Racial and religious tolerance: legislation, 1422

LENDERS, Mr (Waverley) (Minister for Finance, Minister for
Major Projects and Minister for WorkCover and the TAC)

Members statements
Women’s Suffrage Petition, 1420

Adjournment
Responses, 1470, 1757

Questions without notice
Industrial relations: WorkChoices, 1719
Statements on reports and papers
Swinburne University of Technology: report 2005, 1692

JENNINGS, Mr Gavin (Melbourne) (Minister for Aged Care and
Minister for Aboriginal Affairs)

Bills
Equal Opportunity and Tolerance Legislation (Amendment) Bill,
1752
Statute Law (Further Revision) Bill, 1730
Terrorism (Community Protection) (Further Amendment) Bill,
1752
Questions on notice
Answers, 1416, 1650, 1724

Adjournment
Responses, 1682
Bills
Aboriginal Heritage Bill, 1468, 1650, 1749
Disability Bill, 1704, 1705, 1706, 1707, 1708, 1709, 1710, 1711,
1712
Drugs, Poisons and Controlled Substances (Aged Care Services)
Bill, 1641
Drugs, Poisons and Controlled Substances (Prohibition of Display
and Sale of Cocaine Kits) Bill, 1463
Financial Management (Miscellaneous Amendments) Bill, 1698
Melbourne Sailors’ Home (Repeal) Bill, 1613, 1697
Points of order, 1648
Questions on notice
Answers, 1416, 1650

Questions without notice
Dandenong: transit city project, 1408
Government: financial reporting, 1715, 1716, 1717
Hazardous waste: Nowingi, 1410, 1411
Melbourne convention centre: benefits, 1414
Melbourne showgrounds: redevelopment, 1413
Occupational health and safety: Comcare, 1716
Princes Pier: restoration, 1411
Rail: Trawalla accident, 1641, 1642
Rural and regional Victoria: sustainable development, 1409
WorkCover
claims records, 1642, 1643
employer liability, 1721
Terrorism (Community Protection) Act
Report on operation, 1683

Questions without notice
Aged care: Mornington centre, 1649
Industrial relations: WorkChoices, 1719
Victorian Child Death Review Committee
Report 2006, 1683

LOVELL, Hon. W. A. (North Eastern)
Adjournment
Ambulance services: Shepparton, 1681
Bills
Aboriginal Heritage Bill, 1730, 1736
Sustainable Forests (Timber) (Amendment) Bill, 1455
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Builders warranty insurance: data, 1638

PRESIDENT, The (Hon. M. M. Gould)

Members statements

Legislation Committee

Barmah Muster, 1418
Questions without notice
Commonwealth Games: replica baton, 1409

Disability Bill, 1422
Education and Training Reform Bill, 1422
Questions on notice
Answers, 1417

MADDEN, Hon. J. M. (Doutta Galla) (Minister for Sport and
Recreation and Minister for Commonwealth Games)

Rulings, 1414, 1415, 1416, 1458, 1613, 1614, 1616, 1648, 1718,
1724, 1726, 1754, 1757

Bills
Financial Management (Miscellaneous Amendments) Bill, 1679
Land (St Kilda Triangle) Bill, 1438
Valuation of Land (Amendment) Bill, 1676, 1678, 1679
Council of Magistrates
Report 2004–05, 1683
County Court judges
Report 2004–05, 1683

PULLEN, Mr (Higinbotham)
Builders warranty insurance: data, 1625
Members statements
Anzac Day: Higinbotham Province, 1686
Questions without notice
Industrial relations: WorkChoices, 1718

Questions without notice
Commonwealth Games
event companies, 1647, 1649
international visitors, 1646

RICH-PHILLIPS, Hon. G. K. (Eumemmerring)
Builders warranty insurance: data, 1617, 1640
Points of order, 1648, 1718, 1724

MIKAKOS, Ms (Jika Jika)
Bills
Education and Training Reform Bill, 1726
Members statements
Koori court: Moe, 1420
Pontian genocide, 1685
Questions without notice

Questions without notice
Commonwealth Games
event companies, 1647, 1648
international visitors, 1646
Government: financial reporting, 1715
Statements on reports and papers
Public Accounts and Estimates Committee: budget outcomes
2004–05, 1690

Melbourne convention centre: benefits, 1414
Statements on reports and papers

ROMANES, Ms (Melbourne) (See also DEPUTY PRESIDENT
and CHAIR OF COMMITTEES, The)

Victims of Crime Assistance Tribunal: report 2004–05, 1697
Bills
MITCHELL, Hon. R. G. (Central Highlands)

Aboriginal Heritage Bill, 1743
Members statements

Questions without notice
Information and communications technology: broadband access,
1722

Collingwood College: concert, 1419
Princes Hill Secondary College: science facilities, 1616
Questions without notice

NGUYEN, Hon. S. M. (Melbourne West)
Questions without notice
Gas: Portland smelter, 1723

Melbourne showgrounds: redevelopment, 1413
Statements on reports and papers
Public Accounts and Estimates Committee: budget outcomes
2004–05, 1694
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SCHEFFER, Mr (Monash)
Bills
Aboriginal Heritage Bill, 1739
Land (St Kilda Triangle) Bill, 1436
Road Safety (Drugs) Bill, 1660
Members statements
Eight-Hour Day: 150th anniversary, 1615
John Kenneth Galbraith, 1417
Pramoedya Ananta Toer, 1417
Questions without notice
Princes Pier: restoration, 1411

SMITH, Mr (Chelsea)
Builders warranty insurance: data, 1636
Members statements
Mining: Beaconsfield accident, 1617

2, 3 and 4 May 2006

Bills
Drugs, Poisons and Controlled Substances (Prohibition of Display
and Sale of Cocaine Kits) Bill, 1461
Builders warranty insurance: data, 1635

THEOPHANOUS, Hon. T. C. (Jika Jika) (Minister for Energy
Industries and Minister for Resources)
Bills
Education and Training Reform Bill, 1728
Road Safety (Drugs) Bill, 1665
Questions without notice
Gas
Bairnsdale supply, 1644, 1645
Portland smelter, 1407, 1408, 1723
Mining: licences, 1719
Wind energy
code of practice, 1647
employment, 1722, 1723

Questions without notice
Dandenong: transit city project, 1408

THOMSON, Hon. M. R. (Melbourne North) (Minister for
Consumer Affairs and Minister for Information and
Communication Technology)

SOMYUREK, Mr (Eumemmerring)
Australian Catholic University
Bills
Valuation of Land (Amendment) Bill, 1675
Members statements
Member for Koonung Province: comment, 1615
Questions without notice
Minister for Information and Communication Technology: trade
mission, 1642

Report 2005, 1422
Bills
Road Safety (Drugs) Bill, 1424
Valuation of Land (Amendment) Bill, 1425
Melbourne College of Divinity
Report 2005, 1422
Questions without notice

STONEY, Hon. E. G. (Central Highlands)
Adjournment
Woods Point Road, Kevington: upgrade, 1680
Bills

Commonwealth Games: replica baton, 1409
Information and communications technology: broadband access,
1722
Minister for Information and Communication Technology: trade
mission, 1642, 1644
Whitehorse: former mayor, 1416

Sustainable Forests (Timber) (Amendment) Bill, 1438
Members statements
Buses: Buxton service, 1614
Points of order, 1613, 1754

VINEY, Mr (Chelsea)
Adjournment
Former Premier: comments, 1753
Bills

STRONG, Hon. C. A. (Higinbotham)
Adjournment
Perrin Constructions: Mount Eliza dwelling, 1755

Disability Bill, 1700, 1703, 1707
Education and Training Reform Bill, 1712, 1726
Legislation Committee
Disability Bill, 1422
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Education and Training Reform Bill, 1422
Members statements
Federal government: smartcard, 1615
Points of order, 1648
Statements on reports and papers
Public Accounts and Estimates Committee: budget outcomes
2004–05, 1695

VOGELS, Hon. J. A. (Western)
Adjournment
Ambulance services: LifeFlight helicopter, 1679
Bills
Aboriginal Heritage Bill, 1748
Sustainable Forests (Timber) (Amendment) Bill, 1450
Valuation of Land (Amendment) Bill, 1674
Members statements
Planning: local government, 1417
Points of order, 1613
Questions without notice
Whitehorse: former mayor, 1412, 1413
Statements on reports and papers
Public Accounts and Estimates Committee: budget outcomes
2004–05, 1691
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