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The PRESIDENT (Hon. M. M. Gould) took the chair at
9.33 a.m. and read the prayer.

STATE TAXATION ACTS
(MISCELLANEOUS AMENDMENTS) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS (Minister for
Finance).

CORRECTIONS AND SENTENCING ACTS
(HOME DETENTION) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

LIVESTOCK DISEASE CONTROL
(AMENDMENT) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

APPROPRIATION (PARLIAMENT
2003/2004) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS (Minister for
Finance).
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Read first time on motion of Hon. J. M. MADDEN
(Minister for Sport and Recreation).

AUSTRALIAN CRIME COMMISSION
(STATE PROVISIONS) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

WRONGS AND LIMITATION OF ACTIONS
ACTS (INSURANCE REFORM) BILL
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr LENDERS (Minister for
Finance).

GOVERNOR’S SPEECH
Address-in-reply
The PRESIDENT — Order! The office of the
Governor has advised that the Governor will be pleased
to receive the President and members of the Legislative
Council at the Executive Council Chamber, Old
Treasury Building on Wednesday, 11 June, at
11.00 a.m. for the presentation of the address-in-reply. I
would be glad if as many members as possible could
accompany me at that time. Members who are
attending should assemble in the vestibule of
Parliament House at 10.40 a.m.

PAPERS
Laid on table by Clerk:
Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes:
Alpine Planning Scheme — Amendment C10.

DRUGS, POISONS AND CONTROLLED
SUBSTANCES (VOLATILE SUBSTANCES)
BILL
Introduction and first reading
Received from Assembly.

Hepburn Planning Scheme — Amendment C2 (Part 2).
Hume Planning Scheme — Amendment C41.
Mornington Peninsula Planning Scheme —
Amendment C40 (Part 1).
Shepparton — Greater Shepparton Planning Scheme —
Amendment C30.

FISHERIES (AMENDMENT) BILL
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Strathbogie Planning Scheme — Amendment C15.
Wangaratta Planning Scheme — Amendment C11
(Part 1).
Wellington Planning Scheme — Amendment C13.

Proclamation of the Governor in Council fixing an
operative date in respect of the following act:
Residential Tenancies (Amendment) Act 2002 — 1 July 2003
(Gazette No. G23, 5 June 2003).

FISHERIES (AMENDMENT) BILL
Second reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That the bill be now read a second time.

Second-reading speech as follows incorporated on motion
of Hon. T. C. THEOPHANOUS (Minister for Energy
Industries):
As part of the machinery of government changes
implemented by this government, the functions of the
Department of Natural Resources and Environment have
been separated into the new Department of Primary Industries
and Department of Sustainability and Environment.
The Fisheries Act 1995 is the only act administered by the
Department of Primary Industries which is listed as ‘relevant
law’ under the Conservation, Forests and Lands Act 1987.
The other acts which are a ‘relevant law’ are administered by
the Department of Sustainability and Environment.
As such, the ‘secretary’ in the Fisheries Act 1987 is defined to
mean the body corporate established by the Conservation,
Forests and Lands Act 1987, which is the Secretary to the
Department of Sustainability and Environment as the
successor to the secretary of the previous department. The
administrative means of implementing machinery of
government changes cannot split a body corporate to refer to
more than one departmental secretary.
The bill will ensure that the Secretary to the Department of
Primary Industries can directly exercise relevant statutory
responsibilities and powers under the Fisheries Act as
intended by the machinery of government changes.
In addition, the Secretary to the Department of Primary
Industries is designated by the bill as both the chief and senior
law enforcement officer for the purposes of the Surveillance
Devices Act 1999 for authorised officers under the Fisheries
Act.
I commend this bill to the house.

Debate adjourned for Hon. PHILIP DAVIS (Gippsland)
on motion of Hon. E. G. Stoney.
Debate adjourned until later this day.
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WRONGS AND LIMITATION OF ACTIONS
ACTS (INSURANCE REFORM) BILL
Second reading
Mr LENDERS (Minister for Finance) — I move:
That the bill be now read a second time.

The reforms contained in this bill are designed to
balance the rights of people to have access to the courts
to sue for personal injuries, and the need for access to
affordable insurance.
Insurance is one of the underpinning institutions of our
society. It spreads the balance of risk when things go
wrong, and ensures that the consequences of wrongs
can be compensated. It makes sure that we can rely on
access to doctors. That we can enjoy a walk in a
national park. That we can take part in a local footy
team, or raise some funds for a local school at a fete.
A working system of insurance then is vital to a secure
society and a strong economy. Government must be
watchful then that the system of insurance — and the
associated law around compensation for wrongs —
works well. It needs to work well — on balance — for
everyone. It needs to work well not just for insurance
companies, medical defence organisations, claimants,
and their representatives; it also needs to work well for
everyone who is affected by their decisions and their
behaviour.
Because everyone relies on insurance to run a business,
to see a doctor, to give birth to a child, to play sport on
the weekend, to support a local fete and indeed to
receive fair compensation for injury, government needs
to ensure that insurance works well both against a set of
legal principles of fairness and justice, and in terms of
the real, practical human consequences of the working
of the insurance system. Dealing with those practical
human consequences is what this legislative package to
reform insurance is all about.
As members know, in terms of practical human
consequences, the community is facing serious issues
today with the functioning of our system of insurance.
A series of events since the collapse of HIH in early
2001 including the events of 11 September and the
effects of the deterioration of equity markets on
insurers’ reserves, have placed great pressure on the
insurance industry and our community. At the same
time there has been a pattern of rising claim costs.
Rising payouts and worldwide pressure on the
insurance industry have created an environment of
unaffordable premiums and sometimes unavailability of
insurance which all states have had to address.
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Since 2001, affordability and availability problems
have developed for several key insurance products
including: builders warranty; public liability;
professional indemnity; and medical indemnity. In turn,
these problems have affected the operations of a range
of service providers, business and community groups.
Insurance premiums are becoming unaffordable not just
for doctors, but for tourism operators, small business
and community and sporting associations like pony
clubs and local football clubs. In some cases insurance
is not available at all because insurance companies are
refusing to write policies where they believe the risk is
too great. In other cases insurers are writing policies
with significant exclusions, making them ineffective for
insured parties and claimants.

forums towards such a nationally consistent system. In
the meantime, we have announced that we will
implement most of the Ipp report’s recommendations,
with the necessary legislation to be introduced in the
spring 2003 parliamentary session.

We have a responsibility to strike the right balance
between protecting people’s rights and ensuring a
viable insurance industry. Already the government has
responded to the difficulties experienced in the
insurance market in a range of ways. In all cases this
response has balanced the legitimate interests of
consumers with those of businesses and professionals
providing services.

After careful consideration of all the arguments, and the
impact on all members of the community, the
government has decided to implement a threshold for
access to general damages — that is, damages for
non-economic loss.

Government action to date has ranged from information
provision, including facilitating new insurance
arrangements for community groups, to changes to
institutional and regulatory arrangements as
appropriate, to providing insurance of last resort for
limited periods and finally to an extensive package of
legislative reforms.
The reforms contained in this bill are designed to
balance the rights of people to sue for personal injuries
and the need for access to affordable insurance. The
reforms will provide greater certainty for providers of
medical indemnity and public liability insurance.
It is important to get the balance right between the
needs of people injured through negligence, and the
needs of businesses, individuals and community groups
to have access to insurance. These reforms strike that
balance.
As honourable members will be aware, with the support
of the states and territories the federal government
commissioned a review of the law of negligence by a
panel chaired by Justice Ipp, whose report was
submitted last year.
The Victorian government has previously announced
that Victoria supports a legislative environment in
which there is national uniformity, or at least
consistency, in the way the law of negligence is
applied. Victoria will continue to work in national

However, two areas in which the Ipp report made
recommendations that the government considers need
to be implemented as a matter of urgency are:
thresholds on general damages — that is, damages for
non-economic loss; and limitations on the
commencement of actions — what is more generally
known as ‘the statute of limitations’.
Threshold for recovery of general damages

Let me stress this point.
There will be no threshold test for access to other types
of damages, such as loss of earnings, medical treatment
or legal and property costs.
The threshold will only be applied to general damages.
General damages are an important factor in the cost of
claims, and hence in premiums, for claims below the
catastrophic injury level. For small claims — that is,
$50 000 or below — half of the damages paid are
general damages.
Some groups, businesses and professionals, concerned
about the cost of meeting a succession of minor claims,
or if they can’t obtain insurance, not willing to operate
without it, are withdrawing their services, to the
detriment of themselves, their communities and their
customers.
Others are cutting their costs by operating without
insurance cover, and punting that they won’t be hit by a
claim — a very poor outcome for claimants, consumers
and the community.
The bill therefore provides that general damages are
only recoverable where a claimant has suffered
‘significant injury’. ‘Significant injury’ comprises one
or more of:
whole-of-person physical impairment of more than
5 per cent, assessed using the 4th edition of the AMA
Guides;

WRONGS AND LIMITATION OF ACTIONS ACTS (INSURANCE REFORM) BILL
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psychiatric impairment of more than 10 per cent,
assessed using the gazetted psychiatric clinical
guidelines prepared by the Melbourne Medical Panel
(Psychiatry), and excluding secondary psychiatric
impairment;
binaural loss of hearing of more than 5 per cent,
assessed in accordance with the procedure developed
and published by the National Acoustic Laboratory;
loss of a foetus; or
loss of a breast.
In addition, personal injury claims for general damages
in relation to sexual assault or misconduct will not be
subject to a threshold test.
Assessment of whole-person impairment using the
AMA Guides requires that the injuries to be assessed are
stable and are unlikely to change in future months in
spite of treatment. This is important both to claimants
and defendants, because if the claimant’s injuries have
not stabilised the claimant could be undercompensated
if the injuries subsequently deteriorate, or
overcompensated if the injuries subsequently improve.
It is important to stress that this threshold acts only as a
gateway for a court to determine whether or not
damages for non-economic loss can be awarded to a
plaintiff. The threshold does not in any way affect the
need for the claimant to establish that his or her injuries
resulted from a defendant’s negligence. It does not in
any way affect the ability of a court or the parties to
determine the damages that may be awarded for
economic loss — that is, medical expenses, loss of
income and the like — if negligence is proved or
agreed.
Finally, unlike the schemes that have been implemented
in some other jurisdictions, the determination of the
amount of general damages that can be awarded,
provided negligence is proved and the plaintiff has
satisfied the threshold requirements, remains at the
court’s discretion, subject only to the cap that was
enacted last year.
The bill sets out pre-litigation procedures that enable
claimants and respondents to determine whether a
claimant’s injuries will enable him or her to recover
general damages. The bill provides that the medical
panels established under the Accident Compensation
Act 1985 will provide independent determination for
the courts and the parties of whether a claimant has
suffered ‘significant injury’ and therefore has access to
general damages. The bill restricts the medical panel’s
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role to determining whether the greater than 5 per cent
threshold has been reached.
Honourable members will be familiar with the use of
the AMA Guides, the psychiatric impairment guidelines
and the hearing loss assessment procedures from their
use since around 1990 in the Workcover and TAC
statutory compensation schemes. The levels of
impairment required in this bill for recovery of
damages for non-economic loss are significantly lower
than those required in the Workcover and TAC
schemes for access to statutory benefits for
non-economic loss. The reasons for the thresholds in
this bill being lower than those applying in the statutory
schemes are:
the TAC and Workcover schemes are no-fault
schemes, so it is not necessary for a claimant to
prove negligence on the part of another person
before receiving compensation; and
therefore, those statutory schemes are able to provide
statutory benefits for economic losses to injured
persons more quickly than receipt of damages for
economic losses usually occurs in common law
claims of negligence.
I stress that the no-fault nature of the statutory schemes
and the existence of statutory scales of benefits, rather
than court-determined damages, for most injuries under
those schemes, means that the level and purposes of the
thresholds in the Accident Compensation Act 1985 and
the Transport Accident Act 1986 are not directly
comparable to those in this bill.
The proposed bill provides that the threshold will apply
to any proceeding seeking general damages for
personal or bodily injury where that injury occurs on or
after the day of the Premier’s second-reading speech or,
if the injury occurred before that day, to any proceeding
commenced on or after 1 October 2003. This
commencement provision allows those already injured
and currently engaged in pre-litigation processes, or
contemplating commencing a proceeding, at least four
months in which to lodge a writ.
I reiterate that the government’s aims in implementing
thresholds for general damages, consistent with other
measures already implemented and those that will be
implemented in spring, are to:
reduce the level of general damages paid in respect
of minor injury claims; and in so doing, to
increase the certainty that community groups,
businesses and individuals can get access to
reasonable cover.
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The government recognises that the community expects
close scrutiny of actual insurance market outcomes of
the implementation of a threshold for general damages
to ensure that the expected benefits in improved
availability and affordability are being delivered.

The Review of the Law of Negligence indicated that it is
desirable that the limitation periods relating to all
actions for personal injury and death, irrespective of the
formal causes of action on which they are based, should
be the same. The bill inserts a new part IIA in the
Limitation of Actions Act 1958. Part IIA establishes
new periods of limitation for an action for damages for
personal injury or death whether the action is brought in
tort, in contract, under statute or otherwise.

On 20 May 2003, the government wrote to the
chairman of the ACCC, Allan Fels, to ask him to
monitor the impact of our reforms and ensure that
insurance companies pass those on to consumers.

Part IIA provides that the general limitation period
applicable to an action for damages for personal injury
or death is whichever of the following periods is the
first to expire —

The government recognises that the bill is likely to lead
to an increase in availability of insurance, as insurance
providers can more confidently price their risk.

In addition, honourable members will recall that last
October’s legislation included a provision for the
Essential Services Commission to collect
Victorian-based statistical data on insurance claims. As
the government agreed then, the ESC and the
government will work closely with APRA and any
other data collection agencies to establish
complementary data collection requirements, both to
minimise the burden on insurers and to ensure that
Victorian-based information can be benchmarked
against nationally based information.
Limitation of actions
Now let me turn to our aims in modifying the statute of
limitations.
Part 3 of the bill implements a number of reforms to
limitation of actions based, in part, on the
recommendations contained in the Review of the Law of
Negligence chaired by Justice Ipp. As the review noted,
a workable limitation system needs to provide fairness
to both plaintiffs and defendants.
Plaintiffs need sufficient time to appreciate that they
have claims, to investigate their claims and to
commence proceedings.
Defendants have a strong interest in ensuring that
claims made against them are litigated within a limited
period to —
ensure that relevant evidence is not lost due to the
passage of time; and
allow them to arrange their affairs and utilise their
resources on the basis that claims can no longer be
brought against them after a certain time.
The public also has an interest in ensuring that disputes
are settled as quickly as possible.

the period of three years from the date on which the
cause of action is discoverable by the plaintiff (the
post-discoverability limitation period); or
the period of 12 years from the date the act or
omission alleged to have resulted in the death or
personal injury with which the claim is concerned
(the long-stop limitation period).
A cause of action is considered to be discoverable
under part IIA when the plaintiff knows or ought to
know of all of the following facts —
the fact that the death or personal injury concerned
has occurred;
the fact that the death or personal injury was caused
by the fault of the defendant; and
in the case of personal injury, the fact that the
personal injury was sufficiently serious to justify the
bringing of an action.
Under the Limitation of Actions Act 1958 the concept
of discoverability only applies where the injury which
is the subject of a claim for personal injury damages is a
disease or disorder. The concept of discoverability
recognises the difficulties faced by plaintiffs who have
latent diseases or disorders in bringing claims within
standard limitation periods. For other types of injuries
the limitation period currently runs from the date the
injury is sustained. Part IIA will extend the concept of
discoverability to all injuries and in this sense is more
generous than the current limitation periods.
The same limitation periods are applicable where a
person is under a disability at the time of the act or
omission, except that the post-discoverability limitation
period is six years. The Limitation of Actions Act 1958
already deems a minor or a person of unsound mind to
be a person under a disability. The post-discoverability
period of limitation is longer for injured persons within
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this group in recognition of the special needs of this
group. This post-discoverability limitation period for
persons under a disability must be able to accommodate
the difficulties presented where injuries are sustained at
birth. Six years allows the parents or guardians of a
child more time to ensure that the consequences of an
injury are fully manifested before they must commence
an action on behalf of the child.
Currently the Limitation of Actions Act 1958 suspends
a limitation period for a person under a disability for the
period of disability. Consequently a limitation period
does not commence to run against a person injured
while a child until they reach 18. Part IIA also provides
that where a person is under a legal incapacity the
running of the limitation periods is suspended for the
duration of the legal incapacity. However, the
suspension of a limitation period during incapacity will
not apply to a child who is in the custody of a legally
capable parent or guardian or to an incapacitated person
who is a represented person. It is reasonable for the
community to expect that parents and guardians will act
in the best interests of their children and commence
proceedings within six years of discovering an injury to
their child.
Part IIA also protects the interests of a minor where
there is a close relationship that may prevent a parent or
guardian from bringing legal proceedings on behalf of a
minor.
In the interests of justice the court will retain a
discretion to extend any of the limitation periods set out
in part IIA.
The government is particularly concerned to protect the
interests of those people suffering a dust-related
condition or tobacco-related disease which would often
go undetected until after the expiration of the long-stop
limitation period. Consequently, part IIA will not apply
to plaintiffs with a cause of action based on a
dust-related condition or tobacco-related disease.
Plaintiffs in this category will remain subject to the
provisions contained in sections 5, 23 and 23A of the
Limitations of Actions Act 1958. This means that
people in this category will have three or six years from
the date on which they first knew they had suffered the
injury to commence proceedings. An application for
extension may be made under section 23A.
Before I move on to discuss other parts of the bill I
would like to briefly discuss the transitional provisions
that apply to the changes to the limitation period.
The government wants the reforms to limitation periods
to have immediate effect and this is reflected in the

Tuesday, 10 June 2003

transitional provisions. Part IIA will apply to a cause of
action arising out of —
an act or omission that occurred on or after 21 May
2003; and
an act or omission that occurred before 21 May 2003
where proceedings have not been commenced before
1 October 2003.
The government made a formal announcement about
the proposed changes to limitation periods on 20 May
2003. The government recognises that the transitional
arrangements may have an adverse impact on persons
who suffered an injury prior to 21 May 2003 and who
do not, for whatever reason, commence proceedings
before 1 October 2003.
In some circumstances a cause of action that is still
within the limitation periods set under the current
provisions of the Limitation of Actions Act 1958 will
become statute barred under part IIA. This will be the
case where the 12-year long-stop limitation period has
expired before the commencement of part IIA. People
in this group will need to make an application to the
court for an extension before they can commence
proceedings.
This represents an appropriate balance between the
rights of individuals and the need to ensure the
availability of insurance, and thus enable providers of
goods and services and organisers of community
activities to continue to do so without fear of being
bankrupted by liability claims.
The bill also establishes proportionate liability for
purely economic loss and limitations on damages for
gratuitous attendant care.
Proportionate liability for economic loss
The bill implements ‘proportionate liability’ in place of
joint and several liability for purely economic losses —
that is, losses that do not relate to death or personal
injury. This means that persons or entities, including
government, will each only be liable for the proportion
of economic loss caused by their own negligence. They
will not have to be responsible for the whole amount of
economic loss damages awarded if they did not cause
100 per cent of the loss.
Proportionate liability has operated satisfactorily in the
building industry in Victoria for some years, under
specific provisions in the Building Act 1993. The bill
repeals those provisions, as claims relating to the
building industry will now be covered by these general
provisions that relate to all non-injury claims.

WRONGS AND LIMITATION OF ACTIONS ACTS (INSURANCE REFORM) BILL
Tuesday, 10 June 2003

COUNCIL

The move to proportionate liability for economic loss
comes after extensive research and consultation over
the last decade by attorneys-general and others across
Australia.
Gratuitous attendant care
In line with recommendations of the Ipp report, the bill
restricts access to damages for gratuitous attendant care
to those cases where the need for this care is clearly the
result of the injury, and the care is required for at least
6 hours a week for at least six months. The maximum
amount awardable for gratuitous attendant care is
limited to payment for no more than 40 hours a week at
an hourly rate that does not exceed one-fortieth of
average weekly earnings in Victoria. This provision
mirrors those being introduced in most states.
Statements under section 85(5) of the Constitution
Act
I wish to make the following statements under
section 85(5) of the Constitution Act 1975 of the
reasons why it is the intention of this bill to alter or vary
that section.
Clause 3 of this bill proposes to insert new
sections 24AI, 24AL and 24AQ into the Wrongs Act
1958.
Section 24AQ states that it is the intention of
sections 24AI and 24AL to alter or vary section 85 of
the Constitution Act 1975.
Section 24AI provides that the liability of each
defendant who is a concurrent wrongdoer in
proceedings involving an apportionable claim is to be
limited to an amount reflecting that person’s
responsibility for the loss or damage in question. It
provides that the court may give judgment against each
defendant for not more than that amount. It also directs
the court not to take into account the comparative
responsibility of concurrent wrongdoers who are not
parties to the proceedings except in certain
circumstances.
Section 24AL restricts the power of the court to join a
person as a party in a proceeding in relation to an
apportionable claim if the person was a party to any
previously concluded proceeding in relation to the
apportionable claim.
The purpose of these provisions is to restrict the powers
and authorities of the court to ensure that the new laws
relating to proportionate liability operate as intended.

2081

Clause 4 of this bill proposes to insert new
sections 28LE, 28LZH, 28LZI, 28LZL and 28LZO into
the Wrongs Act 1958.
Section 28LZO states that it is the intention of
sections 28LE, 28LZH, 28LZI and 28LZL to alter or
vary section 85 of the Constitution Act 1975.
Section 28LE restricts the recovery of damages for
non-economic loss in proceedings to persons who have
suffered significant injury.
The reason for the restriction on the court’s ability to
award damages for non-economic loss is to restrict the
cost to the community of claims for minor injuries
through establishing a more reasonable balance
between the impact on victims of injuries caused
through another’s negligence and the amount of
damages they receive.
Section 28LZH requires a court to accept a
determination by a medical panel of a threshold level
for the purpose of determining the threshold to the
recovery of damages for non-economic loss.
Section 28LZI provides that there is no appeal on the
merits to a court from an assessment or determination
by a medical panel.
The reason for requiring a court to accept the medical
panel’s determination and to prevent appeals on the
merits from medical panel assessments and
determinations is to streamline the procedure for
determining the threshold for recovery of damages for
non-economic loss and to ensure that the courts do not,
over time, substitute non-medical criteria in place of the
opinions of panels of medical experts on medical
matters.
Section 28LZL applies division 3 of part III of the
Accident Compensation Act 1985 to a medical panel
appointed for the purposes of the new part VBA.
Section 63(6) of the Accident Compensation Act 1985
which is applied by section 28LZL provides that a
matter or thing done or omitted to be done by a member
of a medical panel or the convenor of the medical
panels in good faith does not subject the member or
convenor personally to any action, liability, claim or
demand. Section 65(10) of the Accident Compensation
Act 1985 which is applied by section 28LZL gives the
convenor and a member of a medical panel the same
protection and immunity as a judge of the Supreme
Court.
The reason for providing for medical panel members
and the convenor to have the immunity provided by
section 63(6) is to enable them to perform their
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functions effectively without the threat of vexatious
legal actions. As a medical panel is a tribunal providing
opinions affecting legal rights, it is appropriate as a
matter of public policy for the convenor and the
members to have the protection and immunity of a
judge.
Clause 7 of this bill proposes to insert new
section 28J(2) into the Wrongs Act 1958.
Section 28J(2) states that it is the intention of
section 28D (as affected by the amendments made to
this part by this bill) to alter or vary section 85 of the
Constitution Act 1975.
Section 28D provides that a court cannot award
damages contrary to part VB (personal injury damages)
of the Wrongs Act 1958.
Clause 6 of the bill inserts new sections 28IA and 28IB
into part VB. New section 28IA limits the
circumstances in which damages may be awarded for
gratuitous attendant care services — ‘Griffiths v.
Kerkemeyer damages’. New section 28IB sets out the
limits for the award of damages in those circumstances.
The purpose of limiting the power of the court to award
damages is to limit excessive awards in these cases,
particularly having regard to the fact that the plaintiff
suffers no actual financial loss as the services are
provided gratuitously.
Clause 14 of this bill proposes to insert new part IIA
into the Limitation of Actions Act 1958.
Clause 16 of the bill proposes to insert a new
section 38A into the Limitation of Actions Act 1958.
Section 38A states that it is the intention of part IIA to
alter or vary section 85 of the Constitution Act 1975.
Part IIA establishes new periods of limitation for an
action for damages for personal injury or death whether
the action is brought in tort, in contract, under statute or
otherwise. Part IIA will also have application to —
a cause of action that survives for the benefit of the
estate of a deceased person under section 29(1) of
the Administration and Probate Act 1958; and
an action under part III of the Wrongs Act 1958; and
an action for personal injury damages under the Fair
Trading Act 1999.
Part IIA will apply to a cause of action arising out of —
an act or omission that occurred on or after 21 May
2003; and
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an act or omission that occurred before 21 May 2003
where proceedings have not been brought by
1 October 2003.
Part IIA provides that the general limitation period
applicable to an action for damages for personal injury
or death is whichever of the following periods is the
first to expire —
the period of three years from the date on which the
cause of action is discoverable by the plaintiff (the
post-discoverability limitation period); or
the period of 12 years from the date the act or
omission alleged to have resulted in the death or
personal injury with which the claim is concerned
(the long-stop limitation period).
The same limitation periods are applicable where a
person is under a disability at the time of the act or
omission except that the post-discoverability limitation
period is six years. Part IIA also sets out special
limitation periods for minors injured by a parent or
guardian or a close associate of the parent or guardian.
Part IIA also provides for the suspension of limitation
periods where a person is under a legal incapacity as
defined as in section 27J.
Part IIA provides that the court has a discretion to
extend a limitation period that applies under the part.
However, the discretion must be exercised having
regard to factors specified in part IIA.
The introduction of new limitation periods limits the
time within which proceedings can be commenced in a
court or tribunal. The restrictions placed on the court’s
discretion to extend limitation periods limit the court’s
jurisdiction to award damages where claims for death
or personal injury damages are brought after the
expiration of the relevant limitation period.
The interests of the community are best served when
the limitation system provides fairness to both the
plaintiff and the defendant. Adopting the date of
discoverability and extending it to all personal injuries
and death provides a fair way of dealing with a wide
range of cases. It promotes consistency and uniformity.
Once the plaintiff knows or ought to know the facts
necessary to enable an action to be commenced, a
period of three years for competent adults and six years
for a person under a disability is a reasonable time for
this to be done. There are some difficulties associated
with the date of discoverability. In cases where damage
manifests itself long after the event or in a form difficult
to detect, the date of discoverability could extend
considerably into the future. The purpose of the
long-stop limitation period is to address these
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difficulties by fixing a date on which an action becomes
statute barred, irrespective of whether the date of
discoverability has occurred.
Justice requires that the court have a discretion to
extend a limitation period having regard to a range of
factors that take into account the interests of both the
plaintiff and the defendant before an action can be
commenced.
Conclusion
This bill enacts reforms to proportionate liability,
gratuitous attendant care, the statute of limitations, and
the introduction of a threshold to limit rights to sue for
general damages for non-economic loss.
I reiterate that we believe these reforms strike the
balance between the needs of people injured through
negligence, and the needs of business, community
groups, sporting organisations and individuals to have
access to insurance.
These reforms are a balanced response to a complex
issue.
They build on Victorian and national action to respond
to problems with the availability of insurance.
They deal with the practical human consequences
Victorians are encountering today due to these
problems.
They will ensure Victorians can enjoy the security of a
well-functioning insurance system.
They provide more certainty for people who rely on
affordable insurance to run their businesses, provide
their services, and enjoy their lives.
They are fair.
Importantly, they protect people’s rights to sue for loss
of wages or medical expenses in all personal injury
claims.
They make exception for long-term insidious diseases
such as those caused by asbestos and tobacco.
We have shortened the limitations period to encourage
claims to be made at an earlier time and to provide
certainty for defendants and insurers.
But we have allowed for judicial discretion to extend
limitations where it is in the interests of justice to do so.
Together then these measures are a balanced response
to a pressing problem, and will secure the operation of
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insurance as an underpinning activity of our society and
our economy.
I commend the bill to the house.
Debate adjourned on motion of Hon. C. A. STRONG
(Higinbotham).
Debate adjourned until later this day.

CORRECTIONS AND SENTENCING ACTS
(HOME DETENTION) BILL
Second reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That the bill be now read a second time.

Second reading speech as follows incorporated on motion
of Hon. T. C. THEOPHANOUS (Minister for Energy
Industries):
This bill implements a commitment of the Bracks Labor
government to introduce home detention to Victoria. As one
element in a range of complementary measures, home
detention will extend the options for rehabilitation and
diversion currently available. The diversion of low-risk minor
offenders from prisons represents not only a cost advantage
but, more importantly, it provides an increased opportunity to
successfully rehabilitate an offender into the law-abiding
community. This government believes that imprisonment
should be used solely as a last resort and restricted to serious
offenders. Victoria has a proud record in this regard, and the
introduction of home detention will further enhance this.
Alongside:
the 10-year master plan for the prison system;
the continued redevelopment of community correctional
services; and
a range of diversionary and rehabilitative measures
announced in the 2001 budget
the home detention initiative is an element of the corrections
long-term management strategy which provides a blueprint
for an informed and balanced corrections system for Victoria.
The corrections long-term management strategy demonstrates
the Bracks Labor government’s commitment to restoring the
reputation for progressive, sound correctional practice for
which Victoria has previously been known.
The provisions that facilitate the home detention scheme will
expire after three years of operation by virtue of a sunset
clause. A review will take place into the operation of the
home detention initiative after two years of operation to allow
appropriate steps to be taken to re-enact the home detention
provisions, if appropriate and with any necessary
amendments, before the sunset clause takes effect.
The scheme facilitated by the bill is largely the same as the
scheme advocated in the Corrections and Sentencing Acts
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(Home Detention) Bill 2001 that was debated in Parliament,
but defeated in the Legislative Council, in 2001. The only
revision to the 2001 bill has been to enable the Adult Parole
Board to act more swiftly in a limited number of cases where
a serious breach has been committed.
Home detention will provide a means by which carefully
selected, non-violent, low-risk, low-security offenders can
serve a period of imprisonment in the community under
highly restrictive and intensively supervised conditions.
Home detention schemes are a well-established feature of the
correctional landscape internationally and are currently
available in all mainland Australian states except Victoria.
The experience of other jurisdictions indicates that home
detention can be an effective means to enhance the prospects
for offender rehabilitation without putting the community at
risk. The proposed program has been tempered in the
knowledge of this experience and developed with Victorian
traditions and expectations in mind.
The Victorian home detention scheme will operate both as a
sentencing option (‘the front end’) and as a pre-release
mechanism (‘the back end’) catering for a maximum of
80 offenders at any one time. At the front end, home
detention presents an excellent opportunity to successfully
rehabilitate and reintegrate relatively low-risk, non-violent
offenders into the community while minimising the
disruption to family life and employment that incarceration
can sometimes cause. At the back end, home detention offers
a means of consolidating the rehabilitative work done in
prison by facilitating the gradual reintegration of the prisoners
back into the community under highly restrictive conditions
and intensive supervision.
The scheme will be open to access by all eligible offenders. It
is not just a scheme for the more affluent offenders. To this
end, appropriate assistance will be given as necessary to
eligible offenders to locate appropriate housing, assist them
find employment and to meet other requirements (such as
having a telephone) to enable them to be considered for home
detention.
The scheme will aim, at the front end, to divert from custody
selected low-risk offenders facing terms of imprisonment of
12 months or less. To prevent net widening, the bill requires
the court to impose a sentence of 12 months imprisonment or
less before turning its mind to the question of home detention.
At the back end, it will be a means by which those low-risk,
minimum-security prisoners who are within six months of
their release date may be able to serve a portion of their
sentence.
The fundamental principle underlying home detention is to
ensure the protection of the public, in particular co-residents.
This principle is expressed throughout all stages of the home
detention programme.
The bill clearly provides that a prisoner will be automatically
excluded from home detention if he or she has a history of
violent offences, sex offences, offences involving firearms or
prohibited weapons, commercial drug trafficking offences,
stalking offences or breaching intervention orders.
Before a home detention order can be made the offender must
undergo a comprehensive assessment by a specialist
supervising officer located within community correctional
services (CCS). A home detention order cannot be made
unless the CCS officer has determined that the offender is a
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suitable candidate for the home detention scheme.
Community safety and protection and the safety of the
families who will reside with the offender will be the primary
factor in the assessment. This assessment process will require
the CCS officer to seek the views of a wide range of relevant
professionals and especially the views of the intended
co-residents. More specifically, the assessment report must
address numerous factors, including:
whether the order would place at risk of harm any
person who would reside with or in the vicinity of the
offender;
whether there are any impediments to the effective
monitoring and successful completion of the order;
the potential that the offender will breach a family
violence intervention order;
a range of factors such as the offender’s age, social
history, medical and psychiatric history, education,
employment history, financial circumstances, criminal
history and special needs.
Additionally, before a home detention order can be made the
intended adult co-residents must have acknowledged that they
understand the aspects of home detention and must have
given written consent to the offender residing in that location.
In the case of a child who will reside with the offender, the
court or the Adult Parole Board must be satisfied that the
child was consulted about the offender residing with him or
her and that consideration was given to the child’s views with
due regard to the age of that child.
Once an order is made, the currency of the co-residents’
consent will be regularly assessed by supervising officers
throughout the life of the order. In addition, appropriate
ongoing independent support will be extended to co-residents
to ensure that, as far as practicable, this consent is clearly
informed and freely given.
If consent is subsequently withdrawn by the co-residents, the
offender must cease living at that residence. If an alternative
suitable residence cannot be found, the Secretary to the
Department of Justice can apply to the Adult Parole Board to
revoke the order.
The program will be supervised 24 hours a day, 7 days a
week. It will be delivered by the Department of Justice,
utilising the significant skill and expertise that already exist
within community correctional services. Skilled community
correctional officers will maintain a high level of contact with
the offender, engaging that person in appropriate
offence-focused interventions. There will be a strong
rehabilitative focus in order to better equip offenders to get
their lives back on track and keep them there. Where
appropriate and necessary, offenders will be required to
participate in substance abuse, gambling or other appropriate
counselling. There will also be an emphasis on promoting job
training and employment readiness. It is intended that through
these interventions offenders will develop essential and
enduring support structures in the local community that he or
she can rely on beyond the lifetime of the order.
Of course, the imposition of a curfew that requires the
offender to remain at the approved residence will be a central
element of the scheme. The offender will only be permitted to
leave the residence where it is unsafe to remain due to
immediate danger or to engage in activities previously
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investigated and approved by the supervising officer. Those
approved activities might include employment, education or
training commitments, or attendance at offence-focused
interventions as I mentioned a few moments ago.
The curfew will be monitored by way of an active system of
electronic monitoring. This system consists of a
signal-transmitting bracelet worn about the wrist or ankle; a
monitoring unit installed in the offender’s home; and a central
computer which communicates with the supervising officer.
Should the offender fail to comply with curfew requirements
or attempt to tamper with the bracelet or with the monitoring
unit, the supervising officer will be automatically notified,
resulting in an immediate action, day or night. Widely used in
other jurisdictions, active monitoring systems are well
regarded for their dependability in monitoring compliance
without causing undue disruption to the home environment.
If the offender breaches the order, the response will be swift
and decisive. In cases of minor breaches, such as being a few
minutes late for curfew or failing to attend one session of a
scheduled education course, the supervising officer will be
empowered to impose sanctions such as a formal warning or a
more stringent application of the conditions of home
detention (e.g., increase the number of unpaid community
service hours). The supervising officer may also refer the
matter to the Adult Parole Board for consideration.
Serious breaches of a home detention order, however, must
be considered by the Adult Parole Board. A serious breach is
defined in the bill as:
a breach that compromises the safety and security of the
community or a person residing with the offender;
a breach that involves the commission of an offence;
a breach that involves non-compliance with an order for
restitution or compensation; and
repeated minor breaches of the conditions; and
a breach of the core conditions to remain at an approved
residence except when authorised under the act or to
comply with an approved activity plan outside of curfew
hours (unless deemed minor by the secretary).
Where appropriate, the Adult Parole Board may revoke the
home detention order and a warrant will be issued for the
offender to serve the outstanding balance of his or her
sentence.
Home detention programs operate at a fraction of the costs of
conventional imprisonment. With a full capacity of 80
offenders on the scheme, the cost per offender for home
detention is estimated to be $20 000 per annum. By
comparison, it currently costs over $46 000 per annum to
house an offender in a minimum security facility.
Under the terms of the bill, the home detention scheme will
be operational by, at latest, 1 January 2004.
In conclusion, the proposed home detention scheme is
consistent with existing Victorian traditions of reserving
imprisonment for serious and violent criminals. Home
detention will allow carefully selected, non-violent, low-risk,
low-security offenders to serve a period of imprisonment in
the community under highly restrictive and intensively
supervised conditions. The select offenders will receive
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targeted interventions aimed at reducing offending and
maximising the prospects for rehabilitation. The bill
represents a responsible, considered and constructive
approach to expanding the range of rehabilitative and
diversionary options currently available.
I commend this bill to the house.

Debate adjourned on motion of Hon. R. DALLA-RIVA
(East Yarra).
Debate adjourned until later this day.

LIVESTOCK DISEASE CONTROL
(AMENDMENT) BILL
Second reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That the bill be now read a second time.

The Livestock Disease Control Act 1994, as its name
suggests, is the principal legislation for ensuring that
livestock disease is minimised and controlled and for
the monitoring and eradication of exotic livestock
disease to protect domestic and export markets for
livestock and livestock products. It operates to secure
public health from diseases which can be transmitted
from livestock to humans. It also provides
compensation for certain losses caused by livestock
diseases.
Similarly the Plant Health and Plant Products Act 1995
provides for the monitoring, controlling and eradicating
of plant pests and diseases and for the packaging,
labelling and description of plants and plant products. It
facilitates the movement of plants, plant products, used
packages, used agricultural equipment and soil within
and into and out of Victoria.
During September 2002 Victoria participated in the
national foot-and-mouth disease outbreak simulation,
Exercise Minotaur. Most of the issues addressed in this
bill were identified during that exercise.
Exercise Minotaur demonstrated that there could be an
immediate need to appoint Victorian police officers in
order to provide them with the powers of inspectors
under division 3 of part 8 of the Livestock Disease
Control Act, which provides additional powers of
inspectors for exotic diseases.
Police officers would play an important role in
enforcing livestock movement restrictions and
restrictions on the movement of people and vehicles in
and out of declared infected areas. Appropriate powers
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to effectively carry out this work are currently provided
under the act, including the power to stop, board or
detain any vehicle, stop or order the movement or
mustering of livestock or livestock products, or restrain
persons acting in contravention of the act.
However, the current wording of sections 108(2) and
(3) makes appointment of police officers to be
inspectors very cumbersome, as each of the
8000 Victorian police officers would need to be
individually appointed and provided with an
identification certificate.
The bill provides for an amendment to section 108 to
allow the secretary to appoint, as a class of person, all
Victorian police officers as inspectors for the purposes
of division 3 of part 8 of the Livestock Disease Control
Act. The relevant identification in the case of police
would be the officer’s identification as a police officer.
The bill also provides for the appointment of other
classes of persons engaged or employed by an
emergency services agency as defined in the
Emergency Management Act 1986 — for example,
State Emergency Services officers and Country Fire
Authority officers — the identification for emergency
services workers being, where appropriate, the official
identification associated with that class of person in
conjunction with a copy of the instrument of
appointment of that class of person as inspectors. The
particular powers such officers would be provided with
would be set out in their instrument of appointment
according to the particular disease incident.
The Plant Health and Plant Products Act is also the
subject of amendment, as the same problems could
arise with respect to appointment of police and other
emergency service workers as inspectors under that act
as were identified during Exercise Minotaur. The bill,
therefore, provides for inspectors under the Plant Health
and Plant Products Act to be appointed as a class during
the outbreak of an exotic disease in the same manner as
provided for in the Livestock Disease Control Act.
Currently the Livestock Disease Control Act prohibits a
person from storing, collecting or feeding any material
originating from a placental mammal to pigs. The
purpose of this provision is to prevent the transmission
to pigs of any pathogenic disease agent which may be
present in the mammalian material. The effect of this
provision, however, is weakened by the fact that
material which may have been in direct contact with
and be contaminated by such mammalian material but
not be of itself mammalian material, may be legally fed
to pigs and cause a disease outbreak — for example,
foot-and-mouth disease. This weakness in the Victorian
legislation was identified during Exercise Minotaur.
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The bill amends section 41 to extend the prohibition on
storage, collection or feeding of mammalian material to
include material or substance which contains or has
been in direct contact with mammalian material.
The bill also makes it an offence to knowingly supply
any such material for the purpose of being fed to pigs.
This strengthens the swill-feeding provisions by placing
an obligation on the suppliers of food wastes to dispose
of that material safely.
In framing the current program for control of ovine
Johne’s disease, the government agreed that the Sheep
and Goat Compensation Fund should be subject to
greater financial accountability. This will be
implemented by repealing section 79B(4) of the act,
which currently allows an amount to be appropriated
from the consolidated fund where the Treasurer
certifies the compensation fund is insufficient to pay
any amount of compensation.
In addition, section 79C of the act will be amended to
enable compensation to be payable from industry funds
in respect of diseases other than Johne’s disease which
are declared compensatable by order of the Governor in
Council. This extends the notional use of these industry
funds to other diseases as appropriate from time to time.
In framing the Livestock Disease Control Act the main
purposes were defined as ‘to provide for the monitoring
and control of livestock diseases and to provide
compensation for losses caused by certain livestock
diseases’.
Since then the act has been amended to include
provisions to facilitate operations of national livestock
identification and tracing programs for disease control,
market access and residue control. The bill therefore
amends the purposes and objectives to refer to
‘preventing’ disease to properly describe programs
covered by the act.
Statement under section 85(5) of the Constitution
Act
I wish to make a statement under section 85(5) of the
Constitution Act 1975 of the reasons for altering or
varying that section by this bill.
New section 138A of the Livestock Disease Control
Act 1994 to be inserted by clause 9 of the bill states that
it is the intention of section 105(2) as amended by
clause 7(2) of the bill to alter or vary section 85 of the
Constitution Act 1975.
Section 105(2) currently prevents the institution or
continuation of certain court proceedings to prevent or
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restrain the minister, the secretary, an inspector or any
other person from undertaking disease control activities
necessarily associated with controlling and eradicating
an exotic livestock disease which the secretary has
certified under section 105(1) to exist in Victoria.
New section 105(1) of the act substituted by clause 7 of
the bill will enable the secretary to certify that an
outbreak of an exotic disease exists in any part or area
of Australia, not just Victoria, if it is necessary or
expedient to take action to prevent, or reduce the risk
of, the spread of the disease in Victoria. Section 105(2)
is therefore amended by clause 7 of the bill to prevent
the institution or continuation of certain court
proceedings that would stop, prevent or restrain action
being taken under the act to deal with the outbreak or
suspected outbreak of a disease certified to exist under
section 105(1), whether in Victoria or any other part of
Australia.
The reason for preventing the institution or continuation
of any proceedings in the Supreme Court that would
stop, prevent or restrain action in response to an
outbreak or suspected outbreak of an exotic disease in
any part of Australia is that preventive action following
such an outbreak must be put in place immediately.
Delays in this action by proceedings before a court,
even by hours, could result in the epidemic spread of
disease, adding significantly to the impact and costs of
any eradication response.
If there is an outbreak of disease such as
foot-and-mouth disease or BSE (mad cow disease) in
another state, Victoria would have to take immediate
response actions such as imposing bans on the
movement of livestock or preventing livestock leaving
saleyards until the situation and the risks to Victoria
were better understood.
It was clear from Exercise Minotaur that immediate
response actions are required when an exotic disease is
confirmed or suspected to be present in any part of
Australia.
The lessons from the 2001 outbreak of foot-and-mouth
disease in the United Kingdom were clear. Earlier
response to the disease outbreak, particularly action to
prevent the movement of livestock, could have
significantly minimised the extent of the epidemic and
saved billions of dollars.
It should be noted that a person is not prevented from
taking action to recover damages in respect of any loss
incurred or damage suffered as a result of negligent
action undertaken in respect of a control program.
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I believe that the provisions of this bill will significantly
enhance Victoria’s capacity to prevent and respond to
serious outbreaks of exotic disease and there is a
national obligation to implement these matters.
I commend the bill to the house.
Debate adjourned for Hon. PHILIP DAVIS (Gippsland)
on motion of Hon. E. G. Stoney.
Debate adjourned until later this day.

APPROPRIATION (PARLIAMENT
2003/2004) BILL
Second reading
Mr LENDERS (Minister for Finance) — I move:
That the bill be now read a second time.

Second reading speech as follows incorporated on motion
of Mr LENDERS (Minister for Finance):
The bill provides appropriation authority for payments from
the consolidated fund to the Parliament in respect of the
2003–04 financial year including ongoing liabilities incurred
by the Parliament such as employee entitlements that may be
realised in the future.
Honourable members will be aware that other funds are
appropriated for parliamentary purposes by way of special
appropriations contained in other legislation. In addition,
unapplied appropriations under the Appropriation (Parliament
2002/2003) Act 2002 have been estimated and included in the
budget papers. Prior to 30 June actual unapplied appropriation
will be finalised and the 2003–04 appropriations adjusted by
the approved carryover amounts pursuant to the provisions of
section 32 of the Financial Management Act 1994.
In line with the wishes of the presiding officers,
appropriations in the bill are made to the departments of the
Parliament.
The total appropriation authority sought in this bill is
$82.2 million (clause 3 of the bill) for Parliament in respect of
the 2003–04 financial year.
I commend the bill to the house.

Debate adjourned for Hon. BILL FORWOOD
(Templestowe) on motion of Hon. E. G. Stoney.
Debate adjourned until later this day.
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DRUGS, POISONS AND CONTROLLED
SUBSTANCES (VOLATILE SUBSTANCES)
BILL
Second reading
For Hon. J. M. MADDEN (Minister for Sport and
Recreation), Mr Lenders (Minister for Finance) — I
move:
That the bill be now read a second time.

Second-reading speech as follows incorporated on motion
of Mr LENDERS (Minister for Finance):
The Bracks government is committed to protecting the health
and welfare of Victoria’s children and young persons, who
are often among the most vulnerable members of our
community.
In recent years a very damaging practice of inhalant solvent
abuse, sometimes referred to as ‘chroming’, has re-emerged
amongst some children and young people. While this practice
is by no means restricted to young people, research has
consistently found that abuse of volatile substances is
concentrated among adolescents. For example, in a 1999
survey of secondary school students, just over 15 per cent of
year 7 students reported using inhalants in the last month, and
just over 35 per cent reported having used inhalants at some
point in their lives.
Sadly, the problem is even worse among our indigenous
communities. The Department of Human Services reported in
2001 that more than 25 per cent of clients seeking treatment
for inhalant abuse were from Aboriginal or Torres Strait
Island backgrounds.
What is abuse of volatile substances?
Volatile substances produce chemical vapours that, if inhaled,
can induce a mind-altering effect. Volatile substance abuse is
the deliberate inhalation of such vapours, for the purpose of
intoxication. ‘Chroming’ is a term used to refer to one form of
volatile substance abuse, whereby chrome paint from an
aerosol can is sprayed into a plastic bag and the vapours then
breathed in from the bag.
Volatile substances act as depressants, even if the initial effect
is to lessen inhibitions or act as a stimulant. Short-term effects
of inhalation can include a feeling of wellbeing, confusion,
drowsiness, aggression, enhanced risk-taking, vomiting, and
hallucinations. There is an increased risk of accidents,
including fatal accidents, occurring whilst a person is in an
intoxicated state.
Long-term misuse of volatile substances may result in effects
such as diminished cognitive function, tinnitus, depression
and/or anxiety, stomach ulcers, dizziness, and widespread and
lasting damage to the brain and nervous system.
The members of this house will no doubt join me in feeling
deeply concerned that some young Victorians are damaging
themselves in this way.
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Government action
The Bracks government has taken action on this problem on
various fronts. In July 2002 a retailers kit was initiated, based
on a voluntary code that would encourage responsible sale of
volatile substances. This initiative has been highly successful
and over 3000 retailers kits have been distributed statewide.
In February 2003 the government released the inhalant
management guidelines to assist health and welfare workers
in treating this problem. The government has also
commissioned the CSIRO to undertake a feasibility study to
ascertain whether bittering agents could be combined with
commonly abused solvent products to make them unpalatable
to inhale.
In addition, in April 2001 the government arranged for a
reference from the Governor in Council to be given to
Parliament’s Drugs and Crime Prevention Committee to
inquire into the issue of inhalation of volatile substances for
the purpose of intoxication.
After nearly 18 months of extensive consultations and
research, the committee released its final report on its inquiry
into the inhalation of volatile substances in September 2002.
The committee made 16 recommendations covering a wide
range of matters relating to the problem of volatile substance
abuse and ways to combat it. The government expressed
broad support for the committee’s recommendations in its
response, which was tabled in Parliament on 18 March 2003,
with some recommendations to be further considered.
Among its recommendations the committee recommended
that police be given search and seizure powers in relation to
volatile substance abuse by children. The government
supported this recommendation in its response and made it a
priority to introduce legislation to implement the proposal.
The government has acted quickly on the committee’s
recommendation, and legislation is now before the house in
the form of this bill.
Outline of the bill
The bill’s sole purpose is to protect the health and welfare of
children and young people. It does so by enabling Victoria
Police to exercise certain powers to prevent the self-infliction
of harm or further harm through volatile substance abuse. In
exercising the new powers a police officer must take into
account the best interests of any child or young person who is
subject to those powers.
It is not the intention of the bill to bring young people into the
criminal justice system. Accordingly the bill does not
criminalise volatile substance abuse. No new offences are
created.
The new police powers are only part of the government’s
response to the problem of volatile substance abuse. The
other, very important part of the response will be provided by
health and welfare agencies. These agencies will play a key
role in supporting the police interventions in volatile
substance abuse by children and young people. There will be
a range of options for police to access during the course of
their interventions. These will include the capacity to
transport young people to appropriate drug and alcohol
services for immediate treatment, respite and care; the
expansion of the current police diversion criteria to include
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solvent abuse; as well as the current provisions available to
police under the Children and Young Persons Act 1989.

the person is under 18 years of age, and is inhaling or
will inhale a volatile substance; or

Search powers

irrespective of the person’s age, the person intends to
provide the volatile substance or item to a person under
18 years of age to inhale or use to inhale.

The bill inserts new provisions in the Drugs, Poisons and
Controlled Substances Act 1981 to empower a member of the
police force, without a warrant, to search a person, and any
vehicle, package or thing under his or her possession or
control, for volatile substances and items used to inhale those
substances. Those powers will be able to be exercised if the
officer reasonably suspects that the person:

Health and welfare response
After police have searched a person, they will be able to take
a variety of steps to initiate an appropriate health and welfare
response. For example, police will be able to:

is under the age of 18 years; and

call an ambulance;

possesses a volatile substance or item used to inhale a
volatile substance; and

call the young person’s parent or guardian or take the
young person home;

is either inhaling or will inhale a volatile substance.

notify the Department of Human Services and take the
child into safe custody where the child is ‘in need of
protection’ pursuant to the Children and Young Persons
Act;

An officer may also search a person, regardless of their age, if
the officer reasonably suspects that the person will provide
either a volatile substance or an item used to inhale a volatile
substance to a person under 18 years, for the purposes of
inhaling.
Before commencing a search, a member of the police force
will be required, unless it is impracticable, to:
inform the person of the member’s name, rank and place
of duty; and
if requested by the person, provide the information
referred to above in writing; and
produce his or her identification for inspection by the
person, unless the member is in uniform; and
inform the person:
that it is not an offence to inhale or possess volatile
substances or items used to inhale them;
but that the member has the power to search for
and seize any volatile substances or item used to
inhale them in their possession, and may use
reasonable force to do so; and
ask the person to produce any volatile substances or item
used to inhale them that they have in their possession.
The bill does not create any new entry powers. It will simply
allow police to conduct searches in any public place or in
private premises with the consent of the occupier or, if there is
no occupier, the owner.
If a police officer conducts a search and detects a volatile
substance or item used to inhale a volatile substance, the
officer will be required to ask the person for an explanation of
their possession of the property, unless it is impracticable to
do so. This information may assist the officer in deciding
whether or not it is appropriate to seize the property.
Seizure powers
The bill then allows a police officer, having searched a
person, to seize any detected volatile substances or items used
to inhale them. The powers will be able to be exercised if the
officer reasonably suspects that:

issue an ‘on the spot’ referral of the young person to a
youth alcohol and drug service (an expansion of the
existing police referral system for illicit drug users);
take the young person to a designated youth alcohol and
drug service.
Factors that may be relevant to deciding which option is most
appropriate include the likelihood and degree of possible
harm faced by the person and which services are best placed
to deal with the person. In some situations, combinations of
possible options may be the most appropriate response.
If the most appropriate option is to transport that person to a
drug and alcohol service, their role will be to provide respite
care, treatment by an alcohol and drug clinician, further
referral and access to drug treatment services, and information
and education on the risks associated with inhalant abuse.
Limited civil detention power
After a police officer searches a person in accordance with the
new search powers, they may apprehend and detain that
person (whether or not anything was seized). Apprehension
and detention will only be allowed where the officer
reasonably believes that the person:
is under 18 years of age;
is inhaling or has recently inhaled a volatile substance;
and
is likely by act or neglect to cause immediate serious
bodily harm to himself or herself or another person.
Police may also detain a person where those conditions apply
but the person has not yet been searched. This is necessary for
those emergency situations in which the person is at such an
immediate risk of causing harm to him or herself or others
that it would be inappropriate to first conduct a search.
Detention will only be allowed to continue for so long as the
above conditions are met. The person must be released if it is
no longer likely that the person will cause immediate serious
bodily harm to him or herself or others.
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When a police officer detains a person in these circumstances,
the officer will be required, unless it is impracticable, to
inform the person that he or she is not under arrest for a
criminal offence but is being detained for his or her own or
others’ protection.
Since the bill will not criminalise volatile substance abuse, it
is important to specify that any detention of the person must
not be in a police jail, cell or lock-up. The bill also explicitly
provides that a person being detained must not be interviewed
by police in relation to known or alleged offences. If an
officer has grounds for arresting a young person and wishes to
question him or her, then the existing law relating to arrest,
custody and questioning will apply.
Release of detained young person
As soon as practicable after a young person is apprehended
the police officer must release them into the care of a person:
who the officer reasonably believes is capable of taking
care of the person; and
who consents to taking care of the person.
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the chief commissioner must provide information on these
matters for inclusion in the annual report of operations.
Commencement and sunsetting of the bill
The bill will come into operation upon proclamation, or
automatically on 1 July 2004, whichever is sooner.
Commencement by proclamation will enable police and the
various health and welfare agencies to finalise the operational
arrangements needed to ensure the smooth and effective
implementation of the legislation.
The bill will sunset two years after commencement. This will
allow the operation of the new police powers to be reviewed
after a reasonable period of operation.
Conclusion
This bill represents a concrete step toward getting these
dangerous materials out of the hands of the unfortunate
children and young people who abuse them. It represents an
appropriate balance between the right to possess legal
substances and the need to protect vulnerable children and
young people from harming themselves.

Examples of the sorts of people into whose care a detained
person may be released include a parent or a guardian, or
employees of appropriate health and welfare agencies such as
a youth alcohol and drug service worker or an ambulance
officer.

The bill is, of course, only one part of what must be a
multifaceted strategy to combat this disturbing social and
health problem. The Bracks government will continue to do
what can be done for the children and young people of
Victoria.

Factors that may be relevant to deciding to whom to release
the detained person include the likelihood and degree of
possible harm faced by the person and which people are best
placed to take care of the person.

I commend the bill to the house.

The bill does not create any new detention powers for a
person into whose care the young person is released. For
example, alcohol and drug workers at receiving drug and
alcohol agencies will not have any powers of detention. The
person will be free to leave the service at any point.
If the police officer is unable to release the person into the
care of a person as set out above after taking reasonable steps
to do so, the bill will enable the officer either to release the
person or to continue to detain them until they are no longer
likely to cause immediate serious bodily harm to themselves
or others.
Seized property
The bill will require police to keep any seized or received
property for seven days after seizing or receiving it and to
inform the person from whom it was seized or received that
he or she may apply for its return at the officer’s place of duty
within that seven-day period. However, given the nature of
the materials, the bill also allows police to destroy the seized
property or make it safe if it poses a risk to health or property.
The child or young person may only reclaim the property if
accompanied by a parent or guardian. If the property is
neither destroyed nor claimed, it will be forfeited to the
Crown.
Police records and reports
When new police powers are created it is important that
proper records be kept of their exercise. The bill accordingly
provides that police must keep records concerning searches,
property seized, and apprehensions and detentions, and that

Debate adjourned for Hon. D. McL. DAVIS (East Yarra)
on motion of Hon. E. G. Stoney.
Debate adjourned until later this day.

AUSTRALIAN CRIME COMMISSION
(STATE PROVISIONS) BILL
Second reading
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I move:
That the bill be now read a second time.

This bill will implement an important commitment
made by the Premier in accordance with an agreement
reached by Australian government leaders at the
Summit on Terrorism and Multijurisdictional Crime on
5 April last year to replace the National Crime
Authority (NCA) with the Australian Crime
Commission (ACC) to strengthen the fight against
organised crime in Australia.
Further to that agreement, the commonwealth
government has enacted legislation that establishes the
ACC, the Australian Crime Commission Act 2002,
which for ease of members’ reference I will refer to as
the commonwealth act. That legislation came into force
on 1 January 2003 and the ACC is now in operation.
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The ACC is a significant new force in the fight against
serious and organised crime that builds upon the
successful features of the NCA while removing barriers
to its effectiveness. Like its predecessor the NCA, the
ACC has an investigative role which is targeted at
combating complex criminal activity of the kind
undertaken by high-level and sophisticated criminals.
Such highly organised criminals conduct their criminal
operations without regard to jurisdictional boundaries,
and the ACC is a crucial component in Australia’s
national law enforcement response to such criminal
activity.
The ACC also has a new criminal intelligence role that
includes criminal intelligence collection, analysis and
dissemination on a national basis. This criminal
intelligence role will complement the ACC’s
investigatory role by facilitating the conduct of
effective intelligence-led investigations of serious and
organised criminal activity.
The commonwealth act establishes the ACC and
invests it with the powers to conduct investigations and
intelligence operations into federally relevant criminal
activity to enable it to fulfil its new roles. The
commonwealth act also provides for new governance
arrangements for the ACC, under which it is governed
by a board comprised of commonwealth, state and
territory law enforcement representatives. These new
governance arrangements are complemented by a
streamlined process for the ACC to authorise the use of
coercive powers.
State and territory legislation is needed to complement
the commonwealth act to ensure that the ACC is
empowered fully to conduct investigations and
intelligence operations in relation to state and territory
offences, including state and territory offences without
a federal aspect.
To this end, the ministerial intergovernmental
committee on the NCA, which is now the
intergovernmental committee on the ACC, instructed
the national parliamentary counsel’s committee to draft
a model states and territories bill. The bill before the
house is based on that model bill, with necessary
modifications to fit within Victoria’s statutory
framework.
Broadly, the bill will provide for the operation of the
ACC in Victoria and make consequential changes to
Victorian law that are required as a result of the
replacement of the NCA with the ACC.
The bill will enable the ACC to conduct intelligence
operations and investigations in relation to relevant
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criminal activity that involves state offences,
irrespective of whether those offences have a federal
aspect. The ACC will have the same special powers as
the NCA, including search warrant powers and
coercive examination powers, and the bill will provide
for the ACC to use these powers for both the ACC’s
investigatory and criminal intelligence roles. However,
the ACC will only have access to these special powers
for a state investigation or intelligence operation where
authorised by the board. The bill contains a number of
safeguards on the authorisation of these special powers
to ensure that they are only available in appropriate
circumstances.
Similarly to the commonwealth act, the bill provides for
the ACC’s coercive hearing powers to be exercised by
examiners, who are independent statutory officers
appointed under the commonwealth act.
The bill also provides for the functions of the CEO of
the ACC under state law, with the CEO’s key function
being the coordination of ACC operations and
investigations.
To facilitate the effective performance of the ACC’s
functions, a number of offences will be created for
contravention of the bill. These offences will include
failing to attend an examination or to answer questions,
and failing to produce documents or things when
required to do so by a summons. The offences in the
bill reflect the offences contained in the existing
Victorian NCA legislation, and will complement
equivalent offences in the commonwealth act. The
penalties for the offences in the bill are the same as the
penalties for these equivalent commonwealth offences
and will provide a significant deterrent to those who
would seek to obstruct or frustrate the ACC’s activities.
As a consequence of the replacement of the NCA with
the ACC, the bill will repeal the existing state
legislation for the NCA, the National Crime Authority
(State Provisions) Act 1984.
The bill also contains transitional provisions to facilitate
the seamless transition from the NCA to the ACC under
state law and consequential amendments to other acts
that are necessary because of the NCA’s replacement
with the ACC.
Clause 49 of the bill states that it is the intention of
clauses 36, 56 and 64 to alter or vary section 85 of the
Constitution Act 1975. I wish to make a statement
under section 85 of the Constitution Act 1975 of the
reason for altering or varying that section.
Certain administrative actions of the NCA are the
subject of an existing validation under the Co-Operative

CRIMES (FAMILY VIOLENCE) (AMENDMENT) BILL
2092

COUNCIL

Schemes (Administrative Actions) Act 2001. This
validation prevents actions being brought against the
state in the Supreme Court in relation to such
administrative actions. Proposed clause 64 of the bill is
a transitional provision that will continue this validation
once the state NCA legislation is repealed by the bill.
The reason this clause intends to alter or vary section 85
of the Constitution Act 1975 is to protect the state from
potential future liabilities arising from relevant past
administrative actions of the NCA.
In addition, the state NCA legislation currently protects
from challenge, including challenge in the Supreme
Court, certain activities of the NCA on the ground of
any administrative defect that exists in relation to a state
reference to conduct an investigation. Clause 56 of the
bill is a transitional provision that will continue the
existing protection afforded to state NCA references
once the state NCA legislation is repealed by the bill.
The reason this clause proposes to alter or vary
section 85 of the Constitution Act 1975 is to prevent
future collateral challenges to NCA activities in the
same way that such challenges are currently precluded.
Lastly, clause 36 of the bill proposes to alter or vary
section 85 of the Constitution Act 1975 to the extent
necessary to prevent actions being brought in the
Supreme Court to challenge certain activities of the
ACC on the basis of a procedural defect with a board
determination. The reason for preventing such actions
is to ensure that the ACC’s activities are not subject to
collateral challenge on the basis of procedural defects in
the making of a board determination. This is intended
to enhance the ACC’s effectiveness, without limiting a
person’s other rights to bring a challenge in relation to
the activities of the ACC once a board determination is
in place.
This bill, together with complementary legislation that
will be enacted in other states and territories, will
ensure that Australia has in place an enhanced and
comprehensive national framework to underpin the
ACC’s crucial activities in fighting serious and
organised crime.
I commend the bill to the house.
Debate adjourned for Hon. J. A. VOGELS (Western) on
motion of Hon. E. G. Stoney.
Debate adjourned until later this day.
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CRIMES (FAMILY VIOLENCE)
(AMENDMENT) BILL
Second reading
For Hon. J. M. MADDEN (Minister for Sport and
Recreation), Mr Lenders (Minister for Finance) — I
move:
That the bill be now read a second time.

The Crimes (Family Violence) Act 1987 provides for
the making and enforcement of intervention orders.
Intervention orders may be granted to protect a person
from a family member in cases of domestic violence.
The court can make the order if it is satisfied on the
balance of probabilities that there has been an assault,
or a threat of assault or similar harassing behaviour.
Intervention orders may also be granted to protect
people from stalking-type behaviour.
An intervention order protects an aggrieved person by
prohibiting or restricting approaches by the defendant
to the aggrieved person, or access to the premises
where the victim lives, works or frequents. A breach of
an intervention order is a criminal offence.
Prior to 28 June 2002, if the defendant did not oppose
the making of an intervention order, the court could
make the order without having to hear evidence about
the behaviour that led to the application for the order.
This provided a quick and efficient way in which the
courts could make orders to provide ongoing and
effective protection to victims of domestic violence and
stalking.
However, on 28 June 2002 the Supreme Court ruled in
the case of Stephens v. Melis that an intervention order
made solely on the basis of consent of the parties may
be invalid and therefore unenforceable.
As a result, even where two parties consent to the
making of an intervention order between them, the
court must still hear evidence. This has made the
making of intervention orders a much longer process, as
evidence may need to be heard, and a more difficult
process, as defendants have the opportunity to
challenge that evidence. This has significant resource
implications for the Magistrates Court.
The decision in Stephens v. Melis has also cast doubt
over the validity of past orders which were made solely
on the basis of consent of the parties.
This has placed the community in a situation where it
cannot know whether consent orders made in the past
in this manner are invalid and therefore unenforceable.
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Considering that between 1 July 2001 and 7 June 2002
alone, there were 6029 intervention orders made in this
manner, which is nearly half of the total number of
intervention orders made during that period, the matter
has raised considerable concern in the community.
This bill addresses these issues in two ways. Firstly, it
provides that intervention orders may be made solely
on the basis of the consent of the parties.
Secondly, it ensures that all intervention orders granted
by consent before the Supreme Court decision of
Stephens v. Melis are valid, so that it is clear that
breaches of these orders can be enforced.
I make the following statement under section 85(5) of
the Constitution Act 1975 of the reasons why it is the
intention of new section 25AB(1) of the Crimes
(Family Violence) Act 1987, being inserted by clause 4
of the bill, to limit the jurisdiction of the Supreme
Court.
Defendants who, before the commencement of this bill,
may have been able to appeal to the Supreme Court
against a conviction for a breach of an intervention
order on the grounds that the intervention order was
made solely on the consent of the parties and is
therefore invalid, will no longer be able to appeal on
that ground after the commencement of this bill.
This limitation is necessary in order to ensure that all
existing intervention orders that were made before the
commencement of this act on the basis of the parties’
consent will, in the event of a breach of that order, not
be invalid merely because of the way in which they
were made. This protection needs to apply from the
time the order was made regardless of when the order
may have been breached.
Without this provision, those who are protected by
intervention orders face the risk that, if there has
already been a breach of the order, on an appeal against
a conviction for that breach the order could be ruled to
be invalid on the grounds that it was made based on the
consent of the parties.
These amendments will bring Victoria’s legislation into
line with the legislation already in place in the majority
of other states and its practice over many years prior to
28 June 2002. Further, this amendment will allow for
the making of intervention orders to be a quicker and
less complicated process.
These measures are in keeping with the government’s
commitment to provide safe streets, homes and
workplaces by ensuring the integrity of existing
intervention orders.
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I commend the bill to the house.
Debate adjourned for Hon. C. A. STRONG
(Higinbotham) on motion of Hon. E. G. Stoney.
Debate adjourned until later this day.

VICTORIAN URBAN DEVELOPMENT
AUTHORITY BILL
Second reading
Debate resumed from 22 May; motion of Ms BROAD
(Minister for Local Government).

Hon. B. N. ATKINSON (Koonung) — I wish to
advise the house that the opposition will be opposing
this legislation — we will vote against it. We have
some significant concerns about this particular bill, and
in many respects that goes to the limited amount of
public consultation to which this bill has been exposed
and our concerns about the intentions of the
government in merging these two authorities. I use the
word ‘merging’ advisedly, because it is the opposition’s
view that this is really a takeover by the Docklands
Authority of the Urban and Regional Land Corporation.
That is of major concern to the opposition, particularly
given the respective financial circumstances of each of
those two authorities and the quite different
responsibilities, missions and cultures of each authority.
The legislation has been brought before the house by
the government, according to the second-reading
speech, to establish a single urban development and
renewal agency of the government. Whilst that might
seem on the surface to be a logical and sensible move,
the opposition is concerned about the fact that the two
authorities that are being brought together under this
legislation have two quite different functions. It is our
belief that those functions can be best pursued with a
single-focus authority — in other words, that both of
the existing authorities that undertake this work should
remain as independent authorities and continue to do
the work they have been doing.
The responsibilities that a merged authority would be
asked to tackle are responsibilities that we believe could
give rise to a potential conflict of interest, potential
difficulties with the financial transparency of the
authority in respect of the functions that it carries out,
problems in the stewardship of the board given the
quite different responsibilities, and not being in the best
interests of Victorians going forward in pursuing a
logical framework for development and urban renewal
within Victoria.
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As I said, we see this as a takeover rather than a merger,
and it is interesting to note that it occurs in the context
of the Urban and Regional Land Authority (URLA)
having just posted, according to its latest annual report,
a $34 million profit. Against that the Docklands
Authority has posted a $184 million result, which is a
result entirely made up of debts and liabilities. In other
words, at this point in time the Docklands Authority has
significant debts and significant liabilities, and there is a
genuine concern in the opposition — I would suggest a
legitimate concern — that there is an attempt to transfer
funds to prop up the Docklands Authority’s balance
sheet through this particular action.
No doubt some members of the government will
dispute that, but history does not bode well for those
members who would suggest any alternative to this.
The Urban Land Corporation, the predecessor of the
URLA, is the same authority that the Cain and Kirner
governments turned to when their budgets were starting
to bleed red ink. They actually looked at taking over the
dividends from the then Urban Land Authority and
transferring the funds raised from the legitimate
purposes of that authority to other undertakings and
ill-fated ventures, and if it had not been for the
resistance of the chief executive officer at that time,
John Lawson, the government would have plundered
the authority’s cash resources. I dare say that authority
might have struggled to have survived and continued its
good work had it not been for the courage of John
Lawson backed by his directors on the board at that
time who said to the government, ‘No, you are not
empowered under our legislation. You are not entitled
to take funds from this authority’.
There is no doubt that Labor both in government and in
opposition has looked enviously at the funds generated
by the Urban and Regional Land Authority,
notwithstanding that they have been generated from its
very specific undertakings, and essentially redirected
them towards ensuring a continuation of affordable
housing. Notwithstanding that, the Labor people in
government and, as I said, in opposition have looked at
this authority as a cash box and have over time seen
that there was an opportunity to repatriate those funds
to other purposes.
We are concerned that this legislation might well be a
backdoor attempt to do exactly that: to repatriate the
funds of the Urban Land Authority — which is now
called the Urban and Regional Land Authority after
some legislation two years ago that sought to give the
Premier’s mate, Jim Reeves, a job; we needed to
change the name of the authority to create the spill of
positions to create that job for him — and in that
context this authority now represents an opportunity, it
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would seem, for the government to change tack, roll it
into the Docklands Authority and therefore get at the
cash from that point of view. That is the concern of the
opposition, and, frankly, assurances of fire walls by the
Minister for Major Projects simply do not wash with
opposition members. At this stage, frankly, I do not
think they wash with the state Treasurer either, because
he or his department has argued that the merger of the
two authorities ought to be done under an entirely
different proposition — that separate entities ought to
have been retained and perhaps to have reported to a
single board.
The Treasurer advanced a very different structure for
the way the Urban and Regional Land Corporation and
the Docklands Authority might go forward to pursue
the government’s ambition in terms of the 2030
planning program but ensuring that the independence of
these two authorities — and particularly the financial
integrity of the two authorities — was preserved. Sadly
the Treasurer seems to have been rolled in that debate.
The Minister for Major Projects in the other place won
the day, and we now have the position where the two
will be merged into a single entity. As I said, from an
opposition point of view that gives rise to significant
concerns for us about the financial position of this
particular authority.
We notice the government’s position on the merging of
the two bodies. It believes the benefits will include the
creation of a single urban development arm of
government with a stronger focus and enhanced
capability to undertake strategic urban renewal projects
across Victoria. We think that is somewhat unlikely,
because we believe that at this stage both of these
authorities have established and demonstrated that with
their quite separate focuses and their independence they
have actually both pursued very worthwhile projects
and have delivered some very good results.
Notwithstanding what I said before about the
Docklands Authority at this point in time having
$184 million in debts and liabilities, the opposition does
not suggest that the Docklands Authority has not been
going about delivering an important and worthwhile
project framework for what is a significant piece of
urban development and urban renewal in Melbourne.
Obviously that authority is responsible for an area that
is slightly larger than the existing central business
district, is a mixed-use precinct and is a very exciting
precinct for Victoria and Melbourne.
The Docklands project has been supported by
successive governments going back to the Cain-Kirner
governments, and it is a project that I think has enjoyed
to a large extent bipartisan support. While no doubt
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there has been some discussion about various elements
of the project — essentially its probity and integrity,
and the encouragement of development by the system
developed by the Docklands Authority in creating
parcels of land that were put out for expressions of
interest — it has been supported by both sides.

government and in this place that in the past when you
went to developers and real estate agents and asked
them what the community was interested in they would
invariably answer you with twenty-twenty hindsight
vision — in other words, they would tell you what
people bought last week and say, ‘This is the trend’.

The approach that has been taken in the development of
infrastructure and of an overall planning framework
that ensures a mix of services and facilities within that
precinct has been a very effective process, and as I said,
it has been supported by both sides. We in the
opposition do not have a criticism of the Docklands
Authority in itself. We do not necessarily argue that its
current debts and liabilities position represents anything
other than the current stage of development works with
which that authority is involved — in other words, it
would be expected that its position will be considerably
better as that project continues to develop.

The Urban Land Authority, under its various names
over time, has led the introduction of new concepts in
land development. Victoria, indeed Australia generally,
owes the authority a great debt in that it has helped us
to reduce lot sizes and demonstrated that smaller lots
are popular with people. It has had an enormous impact
on environmental design and building development,
showing that consumers are interested in environmental
design being incorporated in land lot subdivision,
particularly for the houses that are built upon that
subdivision.

We have no reason to doubt that the authority will not
deliver a continuing successful result in this project, but
we believe it has achieved that result to this point and
will go on to achieve that result because it has a clear
focus or clear mandate. There is a job of work to be
done, and it is attacking that job of work specifically.
We would argue that to lumber the Docklands
Authority with the responsibilities that are applied to
the Urban and Regional Land Corporation would take
away some of its focus; in football parlance, it would
cause it to take its eye off the ball. It will create a
situation where there is a potential for conflicts of
interest in the decisions that need to be made on the
management of resources within this single authority
based on what it needs to achieve, and that is of
significant concern to us.
There is no doubt that the former Urban Land
Authority, under its various names over an extended
period, has been a very successful authority. It was
established essentially to try to stop the boom and bust
of land development in this state, which had created so
many casualties among first home buyers who were
looking to try to buy land and build their own homes
but found that the private sector — the competitive
market — was a volatile market in which people were
able to plan a significant personal investment. There is
no doubt that the former Urban Land Authority over
time has taken some of that boom and bust out of the
cycle, has created a less volatile marketplace and has
provided significant benefit to the community.
The former Urban Land Authority has done a great deal
more. It has pioneered a number of initiatives in
building design and residential subdivision
development. It was my experience in local

The authority has also taken a significant role in
demonstrating that community facilities can be
incorporated in large-scale projects in a way that
developers in the past might have resisted.
It has provided tremendous leadership to our
community. And again it has done that because it was a
single-purpose, focused authority — an independent
authority charged with a responsibility — and I would
suggest to the house that it has delivered on that over
many, many years.
From that point of view the government’s proposal to
bring the Docklands Authority and the Urban and
Regional Land Corporation together is something that
the opposition thinks does not make sense. They are
separate in their missions, they are separate in their
cultures, they are separate even in the geography over
which they preside and in which they have expertise.
We are concerned that bringing these two authorities
together will cause both of them to be less effective in
the future.
Another benefit that has been put forward by the
government is a more explicit focus on the delivery of
the government’s key urban and regional policy
agendas, including the implementation of Melbourne
2030 and the provision of affordable housing. We think
that is a tenuous benefit. It may be delivered by this
government legislation, but we are doubtful. We
certainly wonder what it means in the context of urban
development, because much of the experience of the
Docklands Authority and many of the Melbourne 2030
objectives involve high-rise development.
Clearly this is not to the same extent in the suburbs as at
Docklands, but nevertheless in future the activity

VICTORIAN URBAN DEVELOPMENT AUTHORITY BILL
2096

COUNCIL

centres, development centres or major precincts are
expected to involve considerably higher density and
higher level development. In that context we wonder to
what extent this legislation was subject to any
consultation with those people who are going to be
most affected by what is a very substantial cultural shift
in the suburbs and one that the government has not
explained at either of its two outings at elections.
There is also a suggestion in this legislation of a clearer
separation of ministerial responsibility for planning
regulation and the commercial urban activities to be
undertaken by Vicurban, which is to be the trading
name, if you like, of this new authority. I suggest that
that is a good result — a positive of this legislation. It is
one of the key positives of this legislation because for a
long time there has been criticism about the fact that as
a development arm the Urban Land Authority was too
close to the planning minister. There is certainly a need
to separate that responsibility. That is a good thing and
is certainly a benefit of this legislation, so that is
recognised.
This new authority will have very wide-ranging powers
and responsibilities. It is expected to be involved in
residential, commercial and industrial land and mixed
use development, so it is fairly significant. It is an
authority that will go further than either of the two
existing authorities have gone to this point,
notwithstanding that, as I said, the Urban and Regional
Land Corporation was given an opportunity the last
time its act was revisited two years ago to start
becoming involved in regional Victoria. In that
situation it was anticipated by the government that that
authority might well become involved in industrial land
subdivision development in regional towns. Whilst that
was an anticipation of that legislation, to my knowledge
to this point the authority has not sought to become
involved in any such project. Certainly in this expanded
legislation with this merged authority there is a
recognition by the government that the body could be
involved in wide-ranging and very diverse types of
developments.
The functions of the authority are again quite extensive
in terms of the power that the authority will exercise. It
will have the ability to:
… purchase, consolidate, take on transfer or otherwise
acquire land in metropolitan and regional areas for
development for urban purposes ...

It will be able to carry out the development of land,
either by itself or in joint ventures and partnerships. It
will be able to enter into arrangements or agreements
for the development of land — that is, of land that it
owns. It will be able to call in a development agency —
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a private sector developer — to develop land on its
behalf under some form of agreement. It will be able to
develop land in Victoria for residential and other urban
purposes. The government seeks particularly to
maintain the Urban Land Authority’s current mission of
providing a competitive market for land in Victoria in
terms of the development of that land.
It is expected to also continue the existing authority’s
charter in promoting best practice in urban and
community design and development, particularly
having regard to links with transport services and
innovations and sustainable development. As I said
before, that is something that this authority has been
particularly successful at to this point in time.
It is expected to assist the government in the
implementation of its urban development policies and
strategies, particularly the implementation of
Melbourne 2030; to contribute to improvements in
housing affordability in Victoria; to provide
consultancy services in relation to urban development,
whether within or outside Victoria, or even outside
Australia; to undertake or manage major urban
development projects on behalf of the Victorian
government; and to carry out any other functions
conferred on the authority by the act. That is an
interesting range of responsibilities in many ways
because most of those responsibilities are in fact the
responsibilities of the existing Urban and Regional
Land Corporation.
There is some doubt about where the Docklands fits in
in this context, going back to what the focus of this
organisation is, because whilst you might consider that
Docklands, for instance, is a major project area — and
there is provision in this bill for declared project areas
and so forth — most of the functions and purposes that
are outlined really have a lot more to do with the
existing Urban and Regional Land Corporation than
they do with the current Docklands Authority. As I
said, that represents some concern to the opposition in
terms of the focus and therefore the stewardship of
those existing major projects in which Victorians have
such a vested interest in their success.
The new Victorian Urban Development Authority also
is expected to be both a developer and a development
facilitator for the purpose of declared projects. That
clearly gives the potential for a conflicting role. As a
developer Vicurban, as it is to be called, will continue
commercial development activities of the Urban and
Regional Land Corporation, which it has successfully
delivered in the past. In its role as a developer it will
clearly utilise the range of powers and functions that
have existed within the URLC’s legislation but it will
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also have extended powers, particularly the compulsory
acquisition powers that it draws from the Docklands
legislation.
‘Vicurban’ seems to be an interesting name that has
been adopted as the trading name for the organisation.
Whilst it is to be called Vicurban and whilst the
regional element that was part of the previous
legislation two years ago has been dropped, the
government insists that in fact the authority will
continue to assist in the development of rural and
regional centres, undertaking developments in locations
where the availability of development sites and housing
is a significant constraint. So apparently the
government still expects that this authority will be
involved in rural and regional centres, but clearly at this
point in time it has been given a very different focus
even in terms of its name.
The authority’s role as development facilitator will be
significant. The government expects that it will perform
in an important strategic development area where it will
work in areas where there is a significant market
impediment to private sector initiating development —
usually landlocked sites, I would suggest — and a
desire by the government and the community to see that
a development occurs. It would be interesting to see
that extraordinary juxtaposition where the community
and the government both agreed that a development
ought to proceed. I am not aware of too many examples
of that occurring.
Certainly there is a suggestion that the authority will in
future have this development coordination role in
conjunction with relevant local councils and other
government departments to facilitate development in
particular areas. One of the ones that came before this
Parliament recently was the Dandenong Development
Board Bill, which established a board, and one could
envisage that the authority might well be involved at
some future point of time in the Dandenong area in
trying to ensure that there was a coherent development
of that major regional centre.
The authority would also, according to this legislation,
be involved in nominated project areas agreed to by the
government. The government certainly has an ability to
nominate major project areas. The Minister for Major
Projects, in consultation with the Treasurer, is able to
nominate key projects that the authority ought to work
on.
I notice it is the government’s intention to have a clear
distinction between the ongoing financial structure of
the Melbourne Docklands project and the commercial
activities formerly undertaken by the URLC, according
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to the second-reading speech. As I said at the outset of
my contribution to this debate, the opposition believes
that really is a very big ‘trust me’ that the government is
asking us to take on board the fact that it has forgone its
ambitions of the past to get its hands on the cash box
that the former Urban Land Authority has been for
government and to say ‘No, these two will be protected
by a firewall. We will not raid this money. It will not be
used for other purposes’.
But that is a very big ‘trust me’, and the opposition is
not convinced about that. This is an authority with very
wide-ranging powers that is being established, and I
must say that we are concerned about the very limited
public debate that has occurred about this authority and
the fact that the intents and purposes of the government
are not understood, in particular by local government,
which is likely to be heavily involved in many of the
activities of this authority as it goes forward.
Indeed there are areas where local government could
proactively involve this authority, especially in
circumstances where a project required urban renewal
and the local government powers, especially in the area
of compulsory acquisition, were not adequate to
address the needs of the local community and that
urban renewal project. It may be impossible because a
particular site is unavailable and that is stymieing a very
important development for the community. There are
clearly opportunities under this legislation for a local
government authority to engage this new authority and
to work with it to facilitate, as I said previously, a
coherent urban renewal project.
I think that is good, but I am not sure that local
government has been consulted on that opportunity.
Neither am I sure that local government has been
adequately consulted on the fact that this authority
could well have an intervention role in municipalities
that the local government authorities involved do not
entertain or seek. From that point of view it would have
been better to see this legislation exposed to
considerably more consultation before being brought
before this place. The opposition’s concerns about this
legislation might well have been reduced significantly
had that level of public debate or exposure occurred —
in other words, the government might well have been
able to convince us that its intentions are noble on this
legislation. At this point we do not see that there has
been an adequate explanation for merging these two
authorities, particularly when they have such different
cultures and missions.
We note that this is rather extraordinary legislation in
that it guarantees the chief executive officer of one
authority — in this case the Docklands Authority — a
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position as head of the merged authority. To actually
name a position going forward like that is not done in
legislation as a rule. Again, it is not for the opposition
to be at all critical of John Tabart, who is the proposed
chief executive of this new authority. From the
opposition’s point of view John Tabart’s appointment is
entirely more appropriate than Jim Reeves’s ever was,
but it is unusual to have this anointing of a person going
forward in this authority. We do think that John Tabart
has done an excellent job in leading the Docklands
Authority to this point. We recognise that he has served
under governments of both persuasions, and I do not
think that his integrity has been questioned at any time.
Our concern is not with the individual but rather with
the notion of carrying forward a position in this way.
We see it as incongruous that the same board would be
responsible for both authorities, although the
proposition that was put by the Treasurer, John
Brumby, that would have maintained the independence
of the two authorities reporting through to one board
perhaps had more attraction in the context of at least
providing a firewall and perhaps having a board with a
range of expertise that might well look at the work of
these two authorities in an entirely different way and
make judgments that would be effective for the
organisation going forward.
Our concern here with the board that is proposed — of
which all the members will be appointed by the
Governor in Council, with some coming from the
Docklands Authority board and some coming from the
Urban and Regional Land Corporation board — is this:
what expertise and understanding of the markets,
history and role of the urban land corporation,
presuming that the Docklands Authority board is more
likely to have the greater strength in the merged board,
will be brought to the new board? We note that the
legislation is silent on the qualifications and expertise or
the sort of representation that might be brought to the
new board. There is no mention of qualifications or
expertise for the new board.
We see that as something of a concern. Given the
important roles the new authority will have, it would
seem that a range of key responsibilities ought to have
been established as necessary at that board table. While
other legislation that comes before this house from time
to time indicates the expertise that will be available to a
particular authority or organisation, this legislation is
silent on that. That is a matter of some concern.
This is a takeover, as we have indicated. It seems to us
that a rather extraordinary circumstance has emerged in
putting these two organisations together. It is interesting
to note that as part of what we claim to be a takeover
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the Docklands Authority was not required to provide
due diligence on its financial position going forward
into the new, so-called merged entity, yet the Urban and
Regional Land Corporation had to undergo a due
diligence process and provide audited statements of its
financial position. It is rather extraordinary that one
authority was not required to provide any due diligence
and the other was. There has been no suggestion at any
time, as I understand it, that the Urban and Regional
Land Corporation has done anything that is not proper
in its dealings and financial undertakings, yet in going
towards the merger it was required to meet a more
stringent test than the Docklands Authority was.
We understand morale among employees is low,
particularly in the Urban and Regional Land
Corporation. That is not surprising, because there is
now a great deal of uncertainty about their work going
forward. They cannot comprehend how the merged
authority will work, and neither can the opposition,
because of the very different cultures and missions of
the two authorities. Certainly morale is very low among
employees of the authorities.
As I said, we are most concerned about the financial
position of the authorities. We do not believe the
assurances about there being firewalls, and we do not
think the state Treasurer believes them either. We are
also concerned about some of the detail of this
legislation, which does not require the staff of the
Docklands Authority to make pecuniary interest
declarations. I hope that as the merged authority
proceeds the government ensures that that is changed
fairly rapidly, and that these people do indicate any
areas in which they may have a conflict of interest or
their judgment may be questioned. This is necessary
because they will be involved in a far wider range of
projects. They are certainly involved in some very
significant decisions on behalf of the government,
irrespective of whether they act as representatives of the
Crown or part of a separate authority, as provided under
this legislation.
We are particularly concerned about the compulsory
acquisition powers, which are wide ranging. In many
ways these powers are appropriate. As someone who
has dealt with planning matters over a long period and
been very frustrated on occasions at the inability to
bring a significant and beneficial project together on
behalf of the community simply because of the
difficulty in assembling the land parcel due to
somebody deliberately being difficult and holding the
project to ransom, I consider this an appropriate power.
But it is clearly a power that should be used judiciously.
It is a power that must always concern opposition
parties. I can see that, in the hands of a range of
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ministers over many years, some of the powers
conferred under this legislation could provide a
significant opportunity for wheeling and dealing. That
might well be to the benefit of the community but
might also pose a significant risk to the government and
possibly the community. There might well be a
circumstance in which the financial position of this
authority deteriorates simply because of imprudent
decisions.
The opposition will oppose this legislation. It does not
believe that the government has put forward an
appropriate structure in this legislation or that the two
authorities, acting as they do at the moment, ought to be
merged. When you look at their track record, you see
they are delivering very good results for Victorians.
There is no reason to expect that, by merging them,
Victorians will benefit from any great synergies that
might achieve a better result than that currently being
achieved. The opposition believes that there will be a
blurring of their responsibilities and that there is a
potential for conflicts of interests related to these
responsibilities. There are potential difficulties with the
governance of this authority because of the very
different missions and purposes of the two merging
entities. We do not think the government has got it right
on this occasion. We agree with the state Treasurer who
unfortunately was rolled, apparently in cabinet.
Hon. P. R. HALL (Gippsland) — The bill before
the house creates the Victorian Urban Development
Authority (Vicurban) by merging two existing
authorities: the Docklands Authority and the Urban and
Regional Land Corporation.
I note the phrase used by the Honourable Bruce
Atkinson who said he believes this is more of a
takeover than a merging of those two bodies. To some
extent I think he has substantiated that statement with
the very strong argument he has put to the house.
The National Party concurs with much of what the
opposition has said about this bill. It does not believe
that the government has put forward a strong case to
justify the merging of these bodies into a single new
identity. Members of the National Party wait with
interest for contributions from the government as to the
exact reasons behind the creation of the new Victorian
Urban Development Authority because there is not
much in the second-reading speech to convince us that
this is in the best interests of Victorians.
The second-reading speech lists three main benefits
from merging the two bodies. They include, and I quote
from the second-reading speech:

2099
… the creation of a single urban development arm of
government with a stronger focus and enhanced capability to
undertake strategic urban renewal projects across Victoria;

We in the National Party do not understand why that
cannot be achieved with the existing Urban and
Regional Land Corporation. I agree with the comments
of the opposition that the Docklands Authority has a
specific project which may be completed in due course,
in a couple of years down the track. Then we would
have a single development authority — the Urban and
Regional Land Corporation — solely focused on what
the government has outlined as the first benefit of
merging these two bodies.
The second benefit is:
a more explicit focus on the delivery of the government’s key
urban and regional policy agendas, including implementation
of the Melbourne 2030 strategy and the provision of
affordable housing …

Once again, how is that benefit going to be achieved? It
is certainly not spelt out in the second-reading speech.
The third benefit is:
clearer separation of ministerial responsibility for planning
regulation and the commercial urban development activities
to be undertaken by Vicurban.

Once again we ask how. There is no explanation in the
second-reading speech as to how those benefits are
expected to be achieved, how they are expected to
emerge from the creation of a single new body as
proposed in this bill. Government speakers may be able
to clarify those predicted benefits and give us some
clearer reasons as to why this legislation is necessary.
We in the National Party are left guessing as to the need
for this new body, the Victorian Urban Development
Authority. These are guesses because the reasons are
not spelt out in the speech, but perhaps it is because the
Docklands Authority is somewhat in debt while the
Urban and Regional Land Corporation is in a much
healthier position. Perhaps that is the reason. The
Honourable Bruce Atkinson spoke at some length on
that issue. He pointed out that the last annual report of
the Docklands Authority showed a debt of some
$184 million. In its briefing the National Party was told
that the current debt is somewhere in the order of
$135 million; regardless, that is still a very significant
debt. The Urban and Regional Land Corporation is a
profitable organisation which is currently something
like $34 million in profit. One cannot help but wonder
whether that is one of the reasons these two authorities
are being merged — to bail out the Docklands
Authority from the financial mess it is in. We hope that
is not the reason.
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As I said, I am just guessing here, but perhaps the real
reason for the merge is to expunge the memory of the
Urban and Regional Land Corporation. As we know
from previous debates in this house, the URLC was
created just a couple of years ago by expanding the role
of the Urban Land Authority to make it the Urban and
Regional Land Corporation. One reason for that was to
provide a job for a Labor mate in Mr Jim Reeves. I
think all Labor supporters would like to have the
memory of Jim Reeves and the process which lead to
his appointment and his failure to take up the position
expunged from the minds of all Victorians. Certainly
the upper house inquiry into that matter was
illuminating. That could be a very good reason for
doing this.
Hon. R. Dalla-Riva — A past friend.
Hon. P. R. HALL — I have not heard his name for
a while.
Then again I can suggest a third reason for this
legislation. Perhaps it is simply to add to the
government’s list of legislation for the current sitting of
Parliament. We saw in the newspapers a week or so ago
how the government is claiming to have had a lengthy
list of legislation — more than ever before — brought
before both houses in this current sitting of the
Parliament. Perhaps this is an extra one thrown in to
boost the government’s statistics — because it does not
appear to have a big impact.
Mr Pullen interjected.
Hon. P. R. HALL — I might be talking facetiously
and I am sure Mr Pullen will explain.
The fourth reason I am guessing at is perhaps it is
because of the government’s love of acronyms and
catchy selling phrases that we now have the Victorian
Urban Development Authority. If members look at
clause 6 of the bill they will note that the authority will
be trading as Vicurban. Interestingly, Vicurban is spelt
V-i-c-u-r-b-a-n, all one word. I could not help but think
that this is another policy stolen from the National Party
by the government. Who was it that went to the last
election with the VicNat’s symbol — V-i-c-N-a-t-s, all
one word? The government have stolen from us. It was
a good idea and it worked well for the National Party at
the last election so the government is welcome to it.
Actually the terminology ‘Vicurban’ reminds me
somewhat of the Jimoein Carlton Draught
advertisements on television. Members may have seen
Jimoein talk about ‘Carlton Draught’, saying ‘Carlton’
as if it were a bit of a secret and ‘Draught’ as more of a
surprise, so Carlton Draught is like a secret surprise!
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You may say ‘Vicurban’ is the same sort of concept. If
you say ‘Vic’ quickly, as in ‘quick’, but you say ‘urban’
in a more leisurely way, like a stroll, Vicurban is
perhaps a ‘quick stroll’! Perhaps it is what the
government is thinking about.
Perhaps it is that the government likes catchy titles. I
understand it would have difficulty if it had used the
existing terminology — ‘URLC’ for the Urban and
Regional Land Corporation. I wonder how you would
say that — ‘urlsee’. It sounds a bit sickly so I can
understand that the government would not want to use
that as the terminology — it could not use the ‘VUDA’
for the Victorian Urban Development Authority. How
would you say that? It would be something like
‘vooda’. That sounds a bit spooky, and I do not think
people would want that. The government could have
used ‘URLA’ for the Urban and Regional Land
Authority. If you extended the end it could be ‘ur la la’,
which might be a catchy, sexy phrase that the
government could have used. It rolls off the tongue
very nicely.
I am being a bit flippant with my comments during the
course of this debate, but the bill invites me to treat it
with some flippancy because the government has not
spelt out any real reason why there is a need to disband
the two existing authorities and move them into one to
be called the Victorian Urban Development Authority.
I want to say one serious thing about the legislation. I
am disappointed in the loss of ‘regional’ from the title.
We will no longer have a regional authority such as we
had in the Urban and Regional Land Corporation but
just an urban development authority. We hope that is
not a signal that urban development and development in
general is being ignored in regional parts of the state,
because the National Party represents those parts and it
will be very disappointed if there is a lessening of the
approach to development in parts of Victoria other than
Melbourne.
The National Party has some concerns when looking at
the purposes of the bill set out in clause 1, which states:
(a) to carry out urban development; and
(b) to develop the Docklands area; and
(c) to undertake declared projects; and
(d) to assist in the implementation of government urban
development policies and strategies (including
Melbourne 2030).

There is no mention about development in regional
parts of Victoria, and as I have said, we have lost the
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name ‘regional’ in the title of the urban development
authority. That is of concern to us in the National Party.
I can understand why the opposition has chosen to
oppose the bill. As I have said, I think the Honourable
Bruce Atkinson has spelt out a sound and logical
argument as to why it has come to that conclusion. The
National Party sympathises with and shares some of
those views. We in the National Party do not take the
option of opposing bills lightly, and only if we have the
strongest opposition do we take the position of
opposing a bill. After all, the government is elected and
has the majority in both houses of Parliament. It is only
when we feel extremely strongly about a bill and
believe that it will have a very negative effect on
Victoria that we take the option of opposing the bill.
Despite the fact that the National Party does not believe
much will be achieved by this legislation, we have
taken the decision as a party not to oppose it. It will be
on the government’s head to demonstrate over the years
that the new corporation is effective and has achieved
some of the benefits that are set out in the
second-reading speech. As I said, the National Party is
very sceptical about those benefits, and we do not
believe much will be achieved. Although the National
Party has some concerns about the bill it is prepared to
allow the government to have this piece of legislation,
but will be watching it very closely over the next few
years.
Ms ROMANES (Melbourne) — The purpose of the
Victorian Urban Development Authority Bill is to
establish a single urban development and renewal
agency of government to be known as Vicurban.
Despite what Mr Atkinson said previously, it is very
clear what the government wants to achieve — that is,
to strengthen, build on and learn from the work of the
Urban and Regional Land Corporation and the
Docklands Authority. Vicurban will contribute to the
achievement of a number of outcomes which are very
important to the Bracks Labor government.
The first of these is to engage with the commercial
development and property markets, to enter into
commercial transactions with the private sector and
continue to provide land for residential development.
We know that the Urban and Regional Land
Corporation has been the major provider of sites for
residential land development in this state.
Another very important outcome for the government is
to use Vicurban to assist in the implementation of the
Melbourne 2030 planning strategy, in particular
through the facilitation of well-planned, sustainable
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development in strategic locations. In Melbourne 2030
there is a very strong emphasis on transit cities and
activity centres, and on the coordination of future
development in areas in close proximity to transport
routes and where other major activities like shopping
centres, educational institutions, hospitals et cetera
occur. So it is very important to be able to give
leadership in that area.
Another important objective for the government is to
promote sustainable development in the planning,
building and construction sector through the
demonstration of best practice in urban development
and renewal. We have been increasingly seeing the
adoption of sustainable development principles in the
projects of the Urban and Regional Land Corporation
and the Docklands Authority. I give as an example the
Cairnlea estate, which is featured in the Urban and
Regional Land Corporation’s annual report of 2002. In
Brimbank this estate will divert stormwater for reuse
into parks and contribute to the improved environment
in that development. Also two reserves of nationally
significant grasslands will be preserved as part of the
planning and proposals for Cairnlea.
Another important direction for Vicurban will be to
improve access to affordable housing through price
competition in the land and housing markets in
collaboration with state and local government agencies
and developers. This will strengthen the government’s
arm and also the arm of many non-government
agencies that are keen to assist in the provision of
affordable housing — for example, the Urban and
Regional Land Corporation is developing a proposal
with the Emmaus Christian community for a mixed
social-private development in Bayswater — small at
this stage, but a signal for what is to come and what
will be a major focus for Vicurban in the coming years.
There has been mention of rural and regional Victoria.
This will remain, as it did following the bill that passed
through this house in 2001, a major priority for
Vicurban to facilitate development for rural and
regional centres. Already there are plans afoot for the
Horsham saleyards development. There is currently
planning being undertaken for a mixed-use area in the
centre of Wodonga once the railway line is moved out
of the centre. There is the development being planned
with the Swan Hill Rural City Council for
1200 residential sites in conjunction with what was the
Urban and Regional Land Corporation and will become
Vicurban with the passing of this bill in the house
today, as is the hope of the government.
The functions of the Docklands Authority and the
Urban and Regional Land Corporation will continue as
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appropriate to complement the overarching objectives
and achievements that the government wants to see as
an outcome of the formation of this new authority. For
over a decade the Docklands Authority has had
extensive experience in the area of urban renewal and
development and it will retain its separate functions and
accountability. The Docklands Authority has largely
completed its development initiation work and is
currently in transition to a primary focus on
development management and place management. As
Mr Atkinson outlined in his presentation, we have seen
enormous achievements as a result of the powers of the
Docklands Authority to develop and manage a
particular part of western Melbourne for urban renewal.
The Docklands Authority has reached a stage where
more detailed planning is going ahead in the assessment
of the social infrastructure that is needed across that
part of the city.
The Docklands Authority will continue with its
particular focus and objectives under the umbrella of
the Victorian Urban Development Authority, otherwise
trading as Vicurban. The role of Vicurban as a
development facilitator will be strengthened by the bill
before the house. In special circumstances it will have
additional powers which it will sometimes be able to
use to acquire land, but certainly to facilitate and
assemble a land parcel in areas of declared projects
such as those that may be put in place to facilitate land
use and transport planning around the transit cities that
are part of the Melbourne 2030 strategy.
It is extremely important for the government to have
these tools at its disposal to achieve results and to
facilitate and determine in Melbourne and throughout
Victoria particular areas where there may be a greater
focus on residential development and a better mix of
commercial, residential and sometimes educational uses
in areas where transport is readily available. Transport
availability is a very important element in building a
sustainable city and building sustainable centres
through rural and regional Victoria. Often the
achievement of particular redevelopments, urban
renewals or changes in land use and transport planning
can only be achieved by more intensive and detailed
planning and with the extra assistance of certain powers
to coordinate and bring together the desired outcomes.
These desired outcomes cannot afford to be left, just
exposed to the possibilities of market failure or to the
vagaries of development and change in a whole range
of private hands which may or may not deliver some
time in the distant future. It is important for the delivery
of Melbourne 2030 outcomes that there are these
additional powers to add to the government’s tool kit in
order to be able to do this detailed local planning in
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certain key places across the state. I look back with
great regret to the time more than five years ago when
the challenge of developing the difficult but important
site of Pentridge in the electorate of Melbourne
Province was before local government and the state
government at that time. It was an important
opportunity — a site of 34 hectares in the centre of
Melbourne. The prison was decommissioned in, I think,
1998, and the local Moreland council that I was part of
at the time was keen that the then Urban Land
Corporation take up the opportunity to put in place on
that site a good development in terms of design, a mix
of commercial and residential and public-use purposes
which would respect and enhance the important
heritage left there on that prison site. Unfortunately at
that stage the former ULC was not charged with the
kind of objectives that the Bracks Labor government
wants to see Vicurban take up and use in contributing
to urban renewal in a way which delivers really good
developments and results in our community. That
private project at Pentridge still founders here and there,
and the future security of the heritage and interface with
the important parkland along the Merri Creek is still
uncertain.
Mr Atkinson mentioned local government and the way
it will be impacted by the new legislation and new
powers of Vicurban. There are a number of new powers
under part 3 of the bill which will impact on local
government powers. However, the government sees
these as generally enabling powers, to enable Vicurban
to act on behalf of the local council where appropriate
or where formally agreed in writing. The projects that
the Urban and Regional Land Corporation have been
engaged in in the past and the projects that Vicurban
will do in the future will often be in conjunction with
local government. It is very much the style and the
intention of this government that they be done in
collaboration and cooperation to achieve good results
for local communities, not riding over the top of local
councils.
The possibilities of spreading good development and of
improving and strengthening the role of Vicurban as a
development facilitator are what this bill is about. I
remain disappointed that the opposition is opposing the
bill. A lot of the opposition’s concerns are largely
conjecture. This is a bill that should be supported by
members of this house because of the potential that it
delivers for better development across the state. I
commend the bill to the house.
Hon. G. K. RICH-PHILLIPS (Eumemmerring) —
The opposition will oppose this legislation which seeks
the takeover by the Docklands Authority of the Urban
and Regional Land Corporation (URLC). When
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budgets are tight and Labor governments are in power,
they always seem to resort to funny money schemes.

Hon. D. McL. Davis — So much for governing for
the whole of Victoria.

Looking back to the last days of the Kirner government,
we saw the introduction of a scheme whereby drivers
licences were changed to 10-year licences. The purpose
of that, in those days of cash accounting, was so that the
government could charge for a 10-year licence and
book the revenue in one year. So the government got
10 years worth of revenue from drivers licences and
was able to book that in the one year to prop up the
budget. Last week we heard an interesting story about
the renegotiation of gaming licences. The government
attempted to bring forward revenue from gaming
licences again to prop up the state government budget.

Hon. G. K. RICH-PHILLIPS — So much for
governing for the whole of Victoria, Mr Davis. In one
fell swoop we have seen the references to ‘regional’
dropped not only from the title of the organisation but
also from its function within the legislation. Given the
emphasis that was placed on that at the time the
legislation was introduced, it is surprising to see that
apparent change in the purpose of the organisation.

So the proposal before the house today for the
Docklands Authority to take over the Urban and
Regional Land Corporation comes as no surprise.
Members need look no further than the annual reports
of those two organisations to see why. The Docklands
Authority annual report for the year ended June 2002
records an operating loss of more than $7 million. It
had a deficit in working capital of over $15 million and
was technically insolvent. At the same time the Urban
and Regional Land Corporation painted a very different
picture. For the year ended June 2002 it recorded an
operating profit in excess of $31 million and had net
equity exceeding $200 million. So a simple takeover, or
merger as the government calls it, with this legislation
solves the problem for it. A simple consolidation of the
two sets of accounts will allow the government to cover
the operating loss of the Docklands Authority and
address the shortage of working capital and the fact that
the authority is technically insolvent.
My colleague Mr Atkinson explored those matters at
some length. The area I wish to turn to relates to the
purposes of this organisation and also the government
structure under which it will come.
In 2001 when the Urban and Regional Land
Corporation was formed to replace the Urban Land
Authority, the government was at great pains to
emphasise the importance of the inclusion of the word
‘regional’ in the name of that organisation. A number
of changes have been made to the purpose clause of the
legislation which established that authority. It is
interesting to note that the bill before the house today
has suddenly dropped the reference to ‘regional’.
Indeed the functions in clause 7 also contain a greater
emphasis on urban development than on regional
development. In fact the function of this authority in
residential development now refers to ‘and other urban
purposes’ where previously there was no such
qualification.

Last year I had the privilege, along with my colleagues
Mr Lucas, Mr Hallam, Mr Theophanous and
Mr Jennings, to serve on the Select Committee of the
Legislative Council on the Urban and Regional Land
Corporation Managing Director, otherwise known as
the Jim Reeves affair. That inquiry investigated at some
length the circumstances surrounding the proposed
appointment of Jim Reeves as managing director of the
URLC. As honourable members would be aware, Jim
Reeves is apparently one of the Premier’s best mates,
although at the time I think the Premier referred to him
as a past friend.
A deal was stitched up whereby Jim Reeves would
leave his role as chief of staff to the Lord Mayor of
Brisbane and come to Melbourne to head up the Urban
and Regional Land Corporation. The only problem was
that when a process was put in place to recruit a chief
executive officer, following the resignation of the
former CEO, the process did not throw up Jim Reeves
but put forward another candidate as the board’s
preferred candidate. This created a quandary for the
government.
Hon. D. McL. Davis — The process failed.
Hon. G. K. RICH-PHILLIPS — The process
failed because it did not give the government the result
it wanted, Mr Davis. We had the Premier’s mate off to
the side expecting to get the gig as the chief executive
and the board coming up with a different answer. It did
not want Mr Reeves.
We then had a contrived process put in place, where
Terry Moran, Secretary of the Department of Premier
and Cabinet, came in and indicated that the preferred
candidate was not acceptable and that there would have
to be a new process. He got together with Lindsay
Neilson, the then the Secretary of the Department of
Infrastructure, and Grant Hehir, Secretary of the
Department of Treasury and Finance, and they put
together their own process, completely divorced from
the proper process the URLC board had gone through.
Surprise, surprise! — what did they come up with?
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They recommended Jim Reeves, the Premier’s mate, as
the chief executive, and completely ignored the process
that the board had put in place to recruit a chief
executive.
It was only when this became a public issue that the
government and the Premier dumped Jim Reeves and
ran for cover. As a consequence of the Jim Reeves issue
we now have a situation where the Urban and Regional
Land Corporation has been for almost two years
without a permanent chief executive. When this
recruitment process was under way in early to
mid-2001, the government was at pains to emphasise
that it needed to recruit a chief executive. The former
CEO was leaving on 30 June and the government was
keen to get a chief executive in place as soon as
possible. That was one of the reasons advanced for the
dodgy process put in place by Mr Moran — that is, the
need to recruit a chief executive. Yet here we are two
years later after the Jim Reeves appointment has fallen
by the wayside and we still do not have a permanent
chief executive of the Urban and Regional Land
Corporation. Bryce Moore, the former deputy chief, has
been acting in that role for two years, but in two years
the government has not been able to make a permanent
appointment.
It is interesting to see the changes the government has
made in the way the board operates and the chief
executive is appointed. What became apparent during
the Reeves inquiry was that the board that was in place
at the time valued its independence and acted
independently of the government. It was clear that the
government did not appreciate that. As a consequence,
a bureaucrat from the Department of Human Services,
Jennifer Westacott, has been appointed to the board of
the URLC — one of the government’s own. This
legislation is an attempt by the government to rein in
the board.
Clause 22 of the bill provides for the appointment of the
chief executive but previously legislation required that
the board could appoint a CEO after consultation with
the responsible minister — at the time it was the
Minister for Planning and also the Treasurer as
shareholders of the organisation — but it did not
require the minister’s approval. As a board of a
statutory authority it was entitled to appoint a chief
executive. This legislation takes away the power of the
board to appoint its own chief executive, and it can only
appoint with the approval of the minister. This is a very
real shift in the power the board will have.
Ms Romanes interjected.
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Hon. G. K. RICH-PHILLIPS — Ms Romanes
says it is exactly the same. Nothing could be further
from the truth. Under the previous model an
independent board, after consulting with the minister,
could appoint the chief executive — and that is what it
proposed to do. Under this model it specifically needs,
as set out in clause 22(1):
(1) The board, with the approval of the Minister, may
appoint a person as the chief executive of the Authority.

It states ‘with the approval of the minister’. So we could
have the best qualified candidate in existence for this
position and if the minister does not approve then that
candidate will not be appointed.
We could almost argue that clause 21(1) is the Jim
Reeves clause because if it had been in place two years
ago there would have been no impediment to
appointing Jim Reeves. The government would not
have had to have gone through a pesky recruitment
process; it could have just said ‘Jim Reeves is our man;
we are going to have him. He is the only person the
minister will approve’. This would have ensured that
two years ago Jim Reeves was appointed the chief
executive of the URLC. Seeing this change in the
legislation we can only wonder if perhaps —
Hon. D. McL. Davis — The Jim Reeves clause.
Hon. G. K. RICH-PHILLIPS — The Jim Reeves
clause. Perhaps Jim Reeves is waiting in the wings —
perhaps we will see his return some time soon.
What is also interesting about this legislation is that the
existing chief executive of the Docklands Authority is
automatically carried forward as the chief executive of
the new urban development authority for the duration
of his term as Docklands Authority chief executive.
This completely removes from the new board the
power to appoint the initial chief executive. I
understand that for the next four years John Tabart will
be the chief executive of this organisation. So the
inaugural board will not have the opportunity to appoint
its own chief executive and for the next four years it
will be forced to work with the existing chief executive
of an organisation — —
Ms Romanes interjected.
Hon. G. K. RICH-PHILLIPS — I think
Ms Romanes asked what is the problem with John
Tabart. I have no problem with John Tabart as chief
executive, but he was appointed as chief executive of
the Docklands Authority, which is a very different
organisation with a very different role to that
undertaken by the Urban and Regional Land
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Corporation. Frankly, while Mr Tabart may be
appropriate to head up the Docklands Authority as chief
executive, the types of activities undertaken by the
URLC are very different and may well require a
different set of skills.
In setting up this organisation which seeks apparently to
combine the roles of Docklands and the URLC, it
would have been appropriate for the government to
give the new board the opportunity to hire a chief
executive with the set of skills that cover the full range
of activities the organisation will undertake, rather than
taking the chief executive from one organisation and
expecting him to work across both sets of activities of
both organisations. It would have been far more
appropriate to allow the board to have independence in
the appointment of a new chief executive rather than
retaining the chief executive of one organisation.
The government could equally make the argument that
Bryce Moore as acting CEO of the URLC should by
statute have been appointed chief executive of the
whole organisation, but it is not appropriate. The
government is putting in place a new board and there
should have been an opportunity for that new board to
consider the recruitment of a new chief executive.
Under those circumstances it would have been entirely
appropriate for Mr Tabart and Mr Moore to apply, but
for one to be appointed — —
Hon. Philip Davis — Or for Mr Reeves to apply.
Hon. G. K. RICH-PHILLIPS — Or for Mr Reeves
to apply, although I do not think he was qualified,
Mr Davis. That was something that came out of the
inquiry last year: Mr Reeves was less than qualified for
that position.
Either Mr Tabart or Mr Moore could have applied for
the position had there been an appropriate recruitment
mechanism. Because Mr Tabart has been given the job
by statute, the opportunity for other qualified candidates
has been denied.
For those reasons the opposition will not be supporting
this legislation and believes it is the wrong path to take
with the Urban and Regional Land Corporation.
Hon. H. E. BUCKINGHAM (Koonung) — I rise
to speak in support of the Victorian Urban
Development Authority Bill. This bill establishes the
Victorian Urban Development Authority to: carry out
urban development; develop the Docklands area;
undertake declared projects; and assist in the
implementation of government urban development
policies and strategies. The bill merges the Docklands
Authority and the Urban and Regional Land
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Corporation (URLC). The new Victorian Urban
Development Authority will be known as Vicurban and
will report to the Minister for Major Projects and be
overseen by the Department of Infrastructure.
What will Vicurban’s role be? Vicurban will engage
with commercial development and property markets,
and it will enter into commercial transactions with the
private sector. Vicurban will implement the
Melbourne 2030 strategy. It will promote sustainable
development through a demonstration of best practice
in urban development and renewal. Vicurban will
improve access to affordable housing through price
competition in the land and housing markets in
collaboration with state and local government agencies
and developers. Vicurban will also facilitate
development in rural and regional centres — regardless
of its name.
What are the new functions and powers of Vicurban?
Vicurban will assume the functions and powers
previously undertaken by the URLC and the ongoing
functions of the Docklands Authority. In addition, it has
a new function: to undertake and manage the declared
projects on behalf of the Crown. Vicurban therefore has
two roles: one is as developer, like the role previously
undertaken by the URLC; and the other is as a
development facilitator. As a development facilitator
Vicurban will facilitate urban development and renewal
projects by others, particularly in the private sector,
through declared projects, as set out in part 3 of the bill,
in special circumstances where additional powers are
required to ensure development occurs.
A declared project undertaken by Vicurban will have
access to a range of new powers. These powers are
identified in part 3 of the bill and include powers to
obtain land and dispose of lands, and other powers
considered necessary in certain circumstances. What is
a declared project? A declared project is one where
there might be an impediment to the private sector
initiating a proposed development, or one where the
government wants to see development occur because it
is part of an important strategy development in
accordance with government strategy such as
Melbourne 2030.
A key objective in the creation of Vicurban is to clearly
separate ministerial responsibility for planning
regulation. Therefore the Docklands Act retains its
planning powers for the Melbourne Docklands area,
and planning responsibility for the rest of Victoria will
remain the responsibility of the Minister for Planning.
This bill clearly defines the separation of funds between
development projects, declared projects and the
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Docklands project, thereby providing clear
transparency for all three key activities of Vicurban.
Vicurban’s objectives are: to operate a responsible and
successful urban development business involving
residential, commercial, industrial land and mixed use
developments; and to assist the government to
implement its urban and regional development
strategies by providing advice and expertise. It will
protect and enhance the environment by conducting its
operations in accordance with the principles of
sustainable development.
In conclusion, this government will continue to create
affordable housing. The new authority will play a
significant role in realising the metropolitan strategy
through urban renewal and redevelopment. The
government will utilise the skills developed by both the
URLC and the Docklands Authority into a single urban
development arm of government. Vicurban will have
three distinct units and there will be firewalls between
them. Money will not be taken from the land
development side and used for the Docklands debt, as
suggested by the opposition. That will not happen; it is
not the intention of this bill.
There will also be firewalls between the parts to ensure
that we achieve competitive neutrality and that the
development arm of Vicurban will not be able to utilise
the facilitation arm of the authority. The three arms of
Vicurban have different powers which are set out in the
bill. The government will ensure competitive neutrality
and ensure financial firewalls between the three arms.
This legislation, along with the green wedge legislation
passed last week by this house, ensures the liveability
of Melbourne and provides tools to ensure good
planning and good urban growth. I commend this bill to
the house.
House divided on motion:

Ayes, 28
Argondizzo, Ms
Baxter, Mr
Bishop, Mr
Broad, Ms
Buckingham, Ms (Teller)
Carbines, Mrs
Darveniza, Ms
Drum, Mr
Eren, Mr
Hadden, Ms
Hall, Mr
Hilton, Mr
Hirsh, Ms
Jennings, Mr

Lenders, Mr
McQuilten, Mr
Madden, Mr
Mikakos, Ms
Mitchell, Mr
Nguyen, Mr
Pullen, Mr
Romanes, Ms
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr (Teller)

Tuesday, 10 June 2003

Noes, 15
Atkinson, Mr
Bowden, Mr (Teller)
Brideson, Mr
Coote, Mrs
Dalla-Riva, Mr
Davis, Mr D. McL.
Davis, Mr P. R.
Forwood, Mr

Koch, Mr
Lovell, Ms
Olexander, Mr
Rich-Phillips, Mr
Stoney, Mr
Strong, Mr (Teller)
Vogels, Mr

Motion agreed to.
Read second time.

Third reading
Ms BROAD (Minister for Local Government) —
By leave, I move:
That the bill be now read a third time.

In doing so, I thank honourable members for their
contributions to the debate, and I thank the National
Party for its support of the bill.
Motion agreed to.
Read third time.

Remaining stages
Passed remaining stages.

STATE TAXATION ACTS
(MISCELLANEOUS AMENDMENTS) BILL
Second reading
Mr LENDERS (Minister for Finance) — I move:
That the bill be now read a second time.

I will move for the incorporation of the second-reading
speech on the bill, which passed through the Assembly
with some amendments regarding rates of insurance
duties.
Second-reading speech as follows incorporated on motion
of Mr LENDERS (Minister for Finance):
This bill makes a number of important amendments to the
Duties Act 2000 and to the Pay-roll Tax Act 1971 which
improve the efficiency of tax collection, increase compliance,
and protect the revenue base. All of the amendments support
the government’s commitment to maintaining a fair and
equitable taxation system.
Included in the bill are two new policy initiatives announced
in the budget. These are the extension of the concession from
motor vehicle duty for persons with physical disabilities who
have had their vehicles modified to enable them to drive or be
transported by others, and the replacement of the exemption
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from payroll tax for wages paid to apprentices with a new
completion bonus scheme.
This bill was amended in the other place. Certain provisions
relating to duty on life insurance riders have now been
removed as a result of continued consultation with
representatives from the insurance industry.
Amendments to the Duties Act 2000
The government remains committed to providing targeted
assistance in the form of tax relief to those in the community
who are in greatest need. As announced in the budget, this bill
introduces a concession reducing the duty payable on
applications for registrations of vehicles, and for transfers of
registrations, by persons with a physical disability where that
vehicle has been modified to enable that person to drive the
vehicle. This concession will be available from 1 July 2003.
The benefit of this concession will mean that the duty
normally payable is reduced by the reasonable cost of the
modification to the vehicle. The value of the reduction is
capped at the lower of the actual or reasonable cost of the
modification. The benefit of the concession cannot exceed the
duty otherwise payable. The concept of reasonable cost is
defined as the lower of the actual cost, or the market price, of
the modification.
Providing a reduction in the stamp duty based on the cost of
such modifications provides assistance to a group within the
community that is not currently recognised in the motor
vehicle duty provisions.

COUNCIL

2107
These schemes typically involve a range of transactions that
effectively change the underlying beneficial ownership of
dutiable property held by the unit trust. In this way, the
current exemption from duty available in respect of the issue,
transfer, redemption or cancellation of units in a unit trust is
being manipulated to apply beyond the normal operation of a
unit trust scheme.
To address this type of activity the bill introduces an
anti-avoidance provision that empowers the Commissioner of
State Revenue to charge conveyancing duty where the unit
trust transaction is part of a scheme or arrangement made with
a collateral purpose of reducing the duty that would otherwise
be payable. The bill therefore preserves the character of the
current exemption, but ensures that it cannot be used as a
mechanism to avoid conveyance duty.
The bill introduces amendments to the land-rich provisions in
the Duties Act, which have been targeted by avoidance
schemes utilising company shares and/or unit trusts. Other
jurisdictions have also acknowledged weakness in their
equivalent provisions.
The ‘land-rich’ provisions are intended to ensure taxpayers
cannot avoid conveyance duty by effecting a transfer of land
via the issue of company shares and/or private unit trusts
rather than by sale. Currently the transfer of shares or units in
a private corporation with underlying interests in land is
dutiable if:
the corporation has land holdings in Victoria valued over
$1 million; and

The motor vehicle duty exemption for incapacitated persons
will also be expanded to include vehicles that are specially
converted, constructed or modified to allow transportation of
at least one occupied wheelchair. The current exemption only
applies to vehicles designed solely for incapacitated persons.

its landholdings in all places comprise 80 per cent of the
total unencumbered value of all its property; and

The new category will cover vehicles registered by
incapacitated persons, their guardians, government bodies,
municipalities or charitable organisations, and will be
available in respect of vehicles acquired on or after 1 July
2003. These changes are to be implemented in the form of
amendments to the Road Safety (Vehicles) Regulations 1999,
which is administered by Vicroads. The State Revenue Office
and Vicroads are currently working on these amendments.

Two land-rich provisions, in particular, have been exploited
by tax-avoidance specialists, representing a significant and
immediate threat to revenue. For this reason two amendments
are required. The first amendment strengthens the definition
of ‘related persons’ so that persons are deemed to be related if
they acquire interests in a private corporation and the
acquisitions form, evidence, give effect to or arise from
substantially one transaction or series of transactions. This
will more closely align the Victorian test with the Queensland
and Western Australian tests. The second amendment
clarifies what is to be excluded when calculating the total
unencumbered value of the property held by a private
corporation. This amendment adopts the test as it existed
under the now repealed Stamps Act 1958.

The bill also introduces a number of technical amendments to
chapters 1, 2, 3, 8 and 9 and schedule 2 of the act. These stem
from the continuing dialogue and consultation with industry
groups over the Duties Act, and will ensure that existing
anomalies that create a significant impediment to the certainty
and clarity of the law, are overcome. These technical
amendments are also intended to ensure consistency between
the Victorian Duties Act and duties legislation in other
jurisdictions.
In order to secure the revenue, the bill includes amendments
to prevent avoidance opportunities and close off activities that
result in the avoidance of duty through the use of complex
unit trust schemes. The need for legislative amendment was
identified following audit activity by the State Revenue
Office that revealed the use of complex unit trust schemes to
avoid conveyance duty on property transactions. The
government announced these amendments on 7 February
2003, with effect from that date.

a majority interest (more than 50 per cent) is being
acquired by the private corporation or unit trust.

As a further clarification and revenue protection measure, the
bill effects amendments to ensure that duty is charged on the
GST-inclusive value of dutiable property. As background to
this amendment, in the case of Royal & Sun Alliance
Insurance Australia Ltd v. Commissioner of State Revenue,
Royal & Sun challenged the imposition of stamp duty on
GST-inclusive insurance premiums.
The Royal & Sun case only concerned insurance duty, but the
commissioner has received legal advice regarding the wider
implications of this case across all duty lines where duty is
imposed on a GST-inclusive basis. Irrespective of the
outcome of the Royal & Sun case, which is currently under
appeal, counsel recommended legislative amendment across
all duty lines where duty is currently, and/or has been
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previously, charged on GST-inclusive amounts, to provide
certainty about this issue.
The amendments in the bill expressly confirm that duty is to
be, and has been since the introduction of GST, imposed on
GST-inclusive amounts (excepting duty on rental businesses
and the sale of livestock).
The amendments are consistent with the announcement made
by the government on 2 March 2000, being that duty imposed
since the introduction of GST would be charged on GST
inclusive amounts (except for duty on rental business and on
the sale of livestock). These amendments are deemed to
operate from 1 July 2001, being the date that the Duties Act
came into effect.
The bill also includes a transitional provision stating that, for
the purposes of certain parts of the Stamps Act 1958, in
determining the value, or consideration, or premium, paid for
anything there is to be no discount for the amount of GST
payable.
These amendments operate from 1 July 2000, being the date
that the GST act came into effect. However, the bill expressly
preserves the rights of the litigants in the Royal & Sun case,
so they are not affected by the amendments.
Amendments to the Pay-roll Tax Act 1971
The government is removing the current payroll tax
exemption for wages paid to trainees and apprentices and
replacing it with a new scheme that will pay a bonus to
eligible employers when trainees and apprentices complete
their qualifications.
The new completion bonus will reward employers who take
on trainees and apprentices in good faith and boost the level
of completions of traineeships and apprenticeships.
The government will also provide additional funds to refocus
vocational education and training programs to target specific
needs in the Victorian labour force, meet increased demand
for alternative vocational education and training pathways,
assist parents and redundant workers retrain and improve
opportunities for young Victorians to acquire skills and
qualifications. The exemption will not be available in respect
of new training agreements entered into after 7 May 2003 for
wages paid or payable to apprentices from 1 July 2003.
Wages paid under existing contracts and agreements will
continue to be exempt until 31 December 2003.
As a further revenue protection measure, and to ensure
certainty of taxation, the bill amends the grouping provisions
in the Pay-roll Tax Act. These provisions were originally
introduced as an anti-avoidance measure and as such were
intended to have wide application. They were designed to
address the situation where employers were exploiting the
tax-free threshold by splitting their businesses into multiple
entities.
Under these provisions employing entities form a mandatory
group where they are related holding or subsidiary companies
under the corporations legislation. Entities may also be
grouped, subject to a discretion, where their businesses are
commonly controlled by the same persons or if they inter-use
or share employees. Each group is permitted one tax-free
deduction.
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In a recent case, Muir Electrical Company Pty Ltd v.
Commissioner of State Revenue, the Court of Appeal read
down the grouping provisions. The decision overturns
accepted interpretation across all states and the administrative
practice of the grouping provisions over the past 28 years.
The State Revenue Office is currently appealing this decision,
but legislative amendment is required to restore and clarify
the effectiveness of these grouping provisions.
Given that payroll tax is a self-assessed tax, the grouping
provisions are an area where certainty is paramount, both to
enable employers to correctly calculate their payroll tax
liabilities and to enable efficient and cost-effective revenue
collection. The bill contains amendments to restore the
effectiveness of the ‘inter-use’ elements in the grouping
provisions. The amendments restore the original intention of
the provisions.
I commend the bill to the house.

Debate adjourned for Hon. BILL FORWOOD
(Templestowe) on motion of Hon. Andrea Coote.
Debate adjourned until later this day.

ATTORNEY-GENERAL AND
SOLICITOR-GENERAL (AMENDMENT)
BILL
Second reading
Debate resumed from 5 June; motion of
Hon. J. M. MADDEN (Minister for Sport and
Recreation).

Hon. C. A. STRONG (Higinbotham) — In rising to
speak on the Attorney-General and Solicitor-General
(Amendment) Bill I note that the opposition will be
supporting the bill. I would also like to quickly give a
run-down on what the bill does. Believe me, this can be
a very, very quick run-down because the bill has one
simple amending clause, which states:
In section 4(1) of the Attorney-General and Solicitor-General
Act 1972, after ‘counsel’ insert ‘or a Senior Counsel’.

This bill, which goes on the tally sheet as another piece
of legislation passed by this government, amends the
Attorney-General and Solicitor-General Act to allow
for the new term of ‘Senior Counsel’ to be incorporated
in the act.
The existing legislation is written in such a way that the
Governor in Council may appoint one of Her Majesty’s
counsel to be the Solicitor-General — in other words,
to be appointed as a Solicitor-General you need to be a
Queen’s Counsel. Now as a result of the government
moving to say that we should get rid of the term
‘Queen’s Counsel’ and go to ‘Senior Counsel’ we
would have found that we had no Queen’s Counsel left
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after a little bit of time and therefore there would not
have been anybody who could be a Solicitor-General.
This bill provides the change required for that purpose.
It is quite amazing that the bill, which has one clause of
three lines, should be brought to this house at the
current time in particular, when we are under various
time constraints in order that we finish in a fairly rapid
time. A lot of similar small bills, such as the Courts
Legislation (Amendment) Bill and the Summary
Offences (Offensive Behaviour) Bill — bills of one
page or a single clause; very minor bills — have come
into the house. I urge the government to use omnibus
bills to deal with some of these issues.
Surely if we look at the Attorney-General’s bills that
have come through this house in the last few weeks we
can see that a great many of them could very easily
have been rolled into one omnibus bill, which would
have saved the house considerable time and would have
allowed us more time to debate the important issues of
the day rather than microscopic bills like this. I strongly
urge the government to think in terms of omnibus bills
because they are an appropriate way to bring to the
house a series of minor amendments. We need minor
amendments from time to time, but it is a sham and a
facade to make them into separate bills. It is just more
spin by this government to say it is doing a hell of a lot
of work when it rolls in these one-clause bills, which
could easily be handled in omnibus bills.
With those few comments I support the bill, while
urging the government to think in terms of omnibus
bills to deal with these measures in the future.
Hon. W. R. BAXTER (North Eastern) — The
Attorney-General and Solicitor-General (Amendment)
Bill demeans the house for exactly the reasons that
Mr Strong has just told the house. It is such a minor
amendment it ought to have been incorporated in an
omnibus bill, if it were brought before the house at all.
We all know why it is here: to suit the ideology of the
current Attorney-General and nothing more. He wants
to demean institutions wherever he can and reduce the
system that we have known and the society that we
have come to value, enjoy and respect to the lowest
common denominator. This is part of the
Attorney-General’s attempt to put his stamp on his
period of office as the first law officer, as he likes to
call himself, of the state of Victoria by introducing this
change and suggesting that somehow or other it is earth
shattering. It is plainly not, and it ought to have been
included in an omnibus bill as Mr Strong suggested.
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It is quite galling to read articles in the newspapers, as
we did a week or so ago, about this government
trumpeting how hard it had worked in Parliament with
some 68 pieces of legislation having been presented.
We could go through many of them and we would find
probably 10 or a dozen were of such little significance
and so minor in nature that they could well have been
incorporated in an omnibus bill, as the previous
coalition government was wont to do, and not abuse the
privileges and the processes of the house.
By bringing in bills as minor as this, the government
exposes itself to greater criticism of the sessional
orders, because it points out just how stupid the
sessional orders are that we now work under and how
mechanical they make the operations of this house.
For example, I am being allocated, by looking at the
clock, 45 minutes to speak on this bill. I will get
precisely the same amount of time later this day on the
Wrongs and Limitation of Actions Acts Bill, some of
the most significant legislation that has been presented
to this Parliament in probably more than a decade, and
yet it has been given the equivalent importance to this
bill.
It points out graphically once again the stupidity of the
sessional orders that this government introduced at the
start of this Parliament — how inappropriate they are
and that you cannot make the Parliament some sort of
mechanical sausage factory that turns things out as if
everything were equal. Things are certainly not equal,
President. This is a minor bill and ought to have been
included in an omnibus bill.
The Wrongs Act is a major piece of legislation and
debate on it should not be subject to the time limits that
are going to be imposed by sessional orders when we
get to that debate later in the day.
I again say that I am very disappointed indeed that there
is an attempt by members of the government to lower
standards wherever they can. I was distressed this
morning to notice that two male members of the
Council could not be bothered to put their jackets on for
the prayer. This is the standard we are getting in this
house. I reject it, and I think it is time we pulled up our
socks.
The National Party is not opposing this bill, but
believes it is unnecessary and ought to have been in an
omnibus bill.
Ms HADDEN (Ballarat) — I rise to speak on the
bill before the house — the Attorney-General and
Solicitor-General (Amendment) Bill. It is a very
important bill and one I could probably spend a good
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hour talking on, but I shall limit myself — or at least try
to.
The bill is a small bill in size in that it amends
section 4(1) of the principal act, the Attorney-General
and Solicitor-General Act of 1972, to enable a Senior
Counsel as well as a Queen’s Counsel to be appointed
to the position of Her Majesty’s Solicitor-General.
Approximately two to three years ago, as a result of
discussions and negotiations with the Victoria Bar
Council, the Law Institute of Victoria and the Chief
Justice, alterations took place so that senior members of
the legal profession who had been appointed as
Queen’s Counsel could also call themselves Senior
Counsel. That is a process that has been undertaken in
the state of New South Wales for many years.
Those changes did not require legislative amendment.
However, the law governing the appointment by the
Governor in Council of Her Majesty’s counsel to be
Her Majesty’s Solicitor-General does require to be
amended to enable senior barristers, whether they call
themselves Queen’s Counsel or Senior Counsel, to
have themselves considered for appointment to that
very high office of Solicitor-General.
The amendments in clause 3 of the bill will overcome
that inconsistency and, as I said, will enable both Senior
Counsel and Queen’s Counsel to be eligible to be
appointed to the position of Solicitor-General.
The position of Solicitor-General is a very important
one in this state. It is an appointment by the Governor
in Council to advise the government on matters of law
and to appear for the Crown in important court cases.
The Solicitor-General is assisted by Crown counsel.
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Some famous solicitors-general — and as I said they
have all been men — have come from Ballarat or have
been educated in Ballarat. One famous
Solicitor-General was Sir Robert Gordon Menzies, who
was educated at the Jeparit and Humffray Street state
schools and Grenville College in Ballarat. Another was
Sir Isaac Isaacs. Another famous Solicitor-General was
Alfred Deakin, who, as we know, was a member of the
Federal Conventions. Sir Redmond Barry was another
famous Solicitor-General of this state. There was also
Sir John Mark Davies, who arrived at Geelong from
England and was articled to a local Geelong solicitor.
He was later admitted to the Supreme Court and went
on to become Solicitor-General. Sir Henry Cuthbert
was another. That is a very famous name in Ballarat.
The law firm Cuthberts still exists. Sir Henry Cuthbert
was born at Boyle, Roscommon, Ireland, and died in
Ballarat. He served his articles in the High Court of
Chancery in Ireland and practised in the Irish courts
before arriving in Melbourne in 1854; he was admitted
to practise in this state in the Supreme Court and
practised in both Melbourne and Ballarat. He was
Solicitor-General between September 1894 and
December 1899.
Another famous Solicitor-General was Sir Albert
Arthur Dunstan.
Hon. W. R. Baxter — Very well known in this
building.
Ms HADDEN — Yes, very well known. His
portrait is in Queen’s Hall. There was also William
John Evans, who was born in Ballarat, and his first job
was as a grocer’s boy; he went on to become
Attorney-General and Solicitor-General.

In this state 41 Victorian members of Parliament have
been solicitors-general. They have all been men. There
are 1479 barristers enrolled in the Victorian bar. Of
those, 197 are Queen’s Counsel or senior counsel; and
of the 277 women at the Victorian bar, 14 are senior
counsel or Queen’s Counsel, which is not a very good
percentage, given that women make up just over half
our population.

These are just some of the famous people among the
41 solicitors-general from this state. As I said, the bill is
an important one, and I could speak for some hours on
the history of solicitors-general. As I said, what this bill
does is overcome the inconsistency. It will also assist in
widening the pool of the appropriate senior and
experienced counsel who are highly regarded by their
peers and who may wish to put their hands up for a
possible appointment.

As I said, 14 women have taken silk at the Victorian
bar. One of the first was Joan Rosanove. She was a
pioneering advocate to sign the Roll of Counsel of the
Victorian Bar in 1923. She was the first woman in
Victoria appointed a silk, Queen’s Counsel, in 1965.
Her daughter, Margaret Lusink, also known as Peg,
became the first Victorian woman judge in 1976 when
she was appointed to the Family Court of Australia.

As we know, the last Solicitor-General was Douglas
Graham, whose term ended last December so we
currently do not have a Solicitor-General in this state. I
am sure this bill and the amendment to the principal act
will assist in that position being taken up by an
appropriate and worthy Senior Counsel or Queen’s
Counsel.
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This bill is in line with contemporary legal practice of
appointing either a Senior Counsel or a Queen’s
Counsel to the position of Solicitor-General in this
state. I commend the bill to the house.
Mr SOMYUREK (Eumemmerring) — The
Attorney-General and Solicitor-General (Amendment)
Bill is a very narrow bill that has as its purpose the
amendment of the Attorney-General and
Solicitor-General Act 1972 by inserting the words ‘or a
Senior Counsel’ after the word ‘counsel’ in section 4(1)
of the principal act to make Senior Counsel, together
with Queen’s Counsel, eligible to be appointed to the
office of Solicitor-General.
In 2000 the protocols in place for the appointment of
Queen’s Counsel were altered. These alterations
provided that senior members of the legal profession be
appointed as Senior Counsel rather than Queen’s
Counsel. A process was put in place whereby existing
Queen’s Counsel could have their appointment changed
to Senior Counsel. However, section 4(1) of the
Attorney-General and Solicitor-General Act 1972
provides that the Governor in Council may only appoint
one of Her Majesty’s counsel to be Her Majesty’s
Solicitor-General. The unintended consequence of the
changes to the protocol was that the pool from which to
choose a Solicitor-General was diminished because
Senior Counsel were ineligible to be appointed to the
position of Solicitor-General.
This bill ensures that the most suitable candidates can
be appointed to this important position. I commend the
bill to the house.
Motion agreed to.
Read second time.

Remaining stages
Passed remaining stages.

CRIMES (FAMILY VIOLENCE)
(AMENDMENT) BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. J. M. MADDEN (Minister for Sport and
Recreation).

Hon. C. A. STRONG (Higinbotham) — Once
again we have a bill here which goes for two pages, has
three clauses, and if you were to print it on a sheet of
A4 paper it would be lucky to cover one page. Once
again we go through the farce of a full debate with an
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hour for the lead speaker and 45 minutes for the
speaker from the National Party and so on, simply
wasting time for more spin. It is a great pity that once
again a little bill like this is not put into an omnibus bill
because that is not for a minute to say that the changes
this bill will make are not important and would not be
supported by all members of the house, but it is a farce
to bring it through as a separate bill. This is a most
unfortunate habit that the government is adopting and
when this habit becomes known to people — and
certainly I will be doing my best to point it out to
everybody who looks at parliamentary statistics — the
farce will become clear.
What this bill does in its three clauses is make various
amendments to the Crimes (Family Violence) Bill with
particular reference to intervention orders. An
intervention order is a very important feature of the law
which has come into very significant use in recent
times. Intervention orders are relatively new; I think
they have been around for only five to 10 years. Many
intervention orders are made — and they serve a very
useful purpose. Their purpose is to protect members of
a family from any family violence or threat of family
violence that might take place. We all know that it is a
very unfortunate reflection on society that more and
more violence seems to take place in families —
violence between spouses and, sadly, often between
parents and their children. In some cases restraining
orders have even been sought to be taken out by
children against their parents.
The whole issue of restraining orders is about
appropriate safety and an appropriate means of trying to
minimise violence within a family. The restraining
order restricts the movement of the person to be
restrained. For instance, the restraining order may
provide that such and such a person should not go onto
the premises of the family, or should not go onto the
premises of the family within certain times or in certain
conditions. It can also provide that, for instance, a
person is restrained from having contact with a
particular individual to ensure that violence between
those individuals will not take place.
Ms Hadden — It can also restrain the assault of a
person, Mr Strong, or the attempt to assault.
Hon. C. A. STRONG — That is actually violence,
and attempted violence is in fact assault. Thank you
very much; you might like to refer to Redmond Barry’s
great dissertations on this issue.
Ms Hadden — He never married; Sir Redmond
Barry never married.
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Hon. C. A. STRONG — That is what I mean. You
might like to refer to his dissertations on it.
Intervention orders carry a very useful purpose. What
happens is that an application is made to the court for
an intervention order and that application can be
contested or not. For instance, if an application for an
order comes forward the person to whom it is to be
applied can contest that order, say that it is not
appropriate and lead all sorts of evidence as to why
there has not been violence, or whatever. Alternatively,
that order will not be contested. In fact, the records
show that at least half the restraining orders issued in
recent times have not been contested. In other words, an
application has been made to the court and the person
who has been sought to be restrained by the restraining
order has for various reasons not sought to contest the
order. As I said, consent orders make up well over half
the orders that have been issued in recent times.
Where the trouble arises is that on 28 June 2002 the
Supreme Court ruled, in the case of Stephens v. Melis,
that an intervention order made solely on the basis of
consent of the parties may be invalid and therefore
unenforceable. In other words, the court held that a
consent order may be invalid simply because it was not
contested, that the evidence leading to the offence that
brought about the intervention order perhaps was not
put in front of the court, or whatever. This meant that
from 28 June 2002 there was considerable doubt as to
whether these consent orders would be valid. This is a
serious matter because, as another member has already
pointed out, between 1 July 2001 and 7 June 2002 — in
other words over a period of only 12 months — some
6029 intervention orders were made by consent. So it
can be clearly seen that if these consent orders were
called into question and found to be unenforceable it
would be a very serious matter.
This bill simply regulates that situation. It says that
notwithstanding the fact that an order has been made by
consent it will be a valid order. It allows the court, if it
so desires, to call for evidence, even in the case of a
consent order. This provides an added safeguard so that
if the court for whatever reason believes that it needs
more information it has the ability to request it and
consider that information before it makes an order.
Normally contested orders will run as usual.
Basically the bill regulates that provision. It allows for
consent orders from now on. It allows for consent
orders that were made prior to the court case of 28 June
2002 to be validated, and it has savings provisions that
essentially stipulate that this bill will not have any
impact on the proceedings known as Stephens v Melis
and Others, which caused the problem. There are also
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savings provisions that say that any proceedings for the
breach of an intervention order that were dismissed
before this bill was introduced on the grounds of that
case will also run — in other words, if there was an
action to dismiss an intervention order as a result of that
court case that is also saved by these provisions.
The bill is relatively clear and simple. It is also
appropriate, but it is a pity that we must go through the
charade of dealing with it as a separate bill rather than
its being part of an omnibus bill. The opposition does
not have a problem with the bill because it preserves the
concept of intervention orders, which is a very
important part of our legal system. I support the bill.
Hon. W. R. BAXTER (North Eastern) — The
government ought to be condemned for being so tardy
in introducing this legislation. It is now 12 months since
the court ruling cast doubt on the validity of consent
and intervention orders and the government should
have acted promptly during the spring sitting of
Parliament last year to make clear what was intended
when Parliament enacted the legislation in the first
place and validated the orders that had been made in
good faith by consent without the hearing of evidence.
For the house to be doing this in the last week of the
sitting, when members of the Legislative Assembly
have already decamped for the winter recess, speaks
very poorly of this government’s priorities.
This was a matter out there in the community that was
in doubt. It should have been clarified as a matter of
urgency and not in the death throes of this sitting. I
condemn the government for its tardiness.
Of course I do not oppose the bill. Clearly this matter
needs to be clarified. The orders need to be validated
and the way forward into the future needs to be made
perfectly and absolutely clear. I think the bill will do
that.
The fact that we have some thousands of intervention
orders out there in the community presently current is a
sad commentary on the state of our society. It really is
quite alarming that we have so many families and
couples, whether married or otherwise, who get into
such holts with each other that they have to resort to
getting an intervention order to keep them apart. I think
it stems back to declining discipline, particularly
self-discipline, in our community. It is very sad indeed
that people have insufficient capacity to conduct
themselves with enough self-discipline that they cannot
realise that engaging in assaults or harassing a partner
or an ex-partner is totally inappropriate behaviour.
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I think to a degree it reflects upon modern parenting
skills. It seems that a view held by many parents is that
children should not be disciplined for misdemeanours.
We are paying a very heavy penalty now that we are
not teaching children self-discipline. We have a school
system where teachers appear to have lost a good deal
of the control they once had over classes and where
students are much more able to do what they like, what
they think is okay, and what they can get away with —
whether it is acceptable behaviour or not — and we are
beginning to reap the whirlwind of that decline in
community standards and discipline.
We are seeing it in our court system every day. I never
cease to be alarmed and amazed when I sit in my local
Magistrates Court, as I do on occasion, or read my local
newspapers and see the number of intervention orders
being issued, and more particularly and more
alarmingly the number of intervention orders which are
being breached by one or other of the parties thereto.
It is a sad indictment on our community. We have to
turn our mind to it and ask ourselves: why is it so, and
what action can be taken to turn our society around and
back in a direction where people can conduct
themselves with sound, proper and acceptable
relationships with other people, particularly those
persons with whom they are or have in recent times
been in close association or relationship?
Younger people will take their cue from what older
members of the community do. Intervention orders, as
valuable as they are, should not become accepted as a
usual way of behaving or a device that can be brought
to bear as a matter of course. In my view intervention
orders should not exactly be a matter of last resort but
they should not be something you rush to at the drop of
a hat the minute something goes wrong.
We have to inculcate in our community a belief that
people can work things out for themselves without
involving the police or the courts — the law. It seems to
me that at the moment among some people in our
community there is an unwillingness to try to work
things out — it is more a rush off to the courts to get
some sort of intervention order against the alleged
culprit and resort to solving differences in that way. I do
not think that is a long-term solution.
As a community, we should give much more attention
to how we encourage people to live together peacefully
and in harmony. It is clear that, as a result of the court
case in June last year, there is some doubt about the
validity of intervention orders currently in place. It is
incumbent upon the Parliament to rectify that, and
therefore I support the bill, but I wish the government
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had acted more speedily, because these sorts of things
should not be allowed to hang around in doubt for one
moment longer than is absolutely necessary.
Hon. KAYE DARVENIZA (Melbourne West) — I
rise to speak in support of the Crimes (Family
Violence) (Amendment) Bill, which deals with matters
that have been clearly outlined by previous speakers,
who raised a number of important social issues dealing
with family violence, threats of violence and stalking
and ways that we as a society and a community can
better manage these sorts of problems. I agree with
many of the sentiments expressed by previous speakers.
However, we live in a society where there is a need for
intervention orders because of the violent and
threatening behaviour that exists. This bill addresses
that problem and clarifies the issues in the community
where at the moment there is some confusion.
The bill amends the Crimes (Family Violence) Act
1987 following a Supreme Court decision in Stephens
v. Melis and Others in June 2002 which cast doubt on
the validity of intervention orders made by consent. The
decision effectively means that courts can no longer
make intervention orders solely on the ground of
consent of the parties but must independently satisfy
themselves that on the balance of probabilities there has
been an assault, threat of an assault or similar harassing
behaviour before such an order can be made.
Consequently these proceedings will take up far more
time and be far more difficult for the Magistrates Court.
The Supreme Court decision has also cast doubt on the
validity and subsequent enforceability of intervention
orders which were made solely on the ground of
consent.
Given that more than 6000 intervention orders were
made between 1 July 2001 and 7 June 2002,
considerable concern has been raised in the community.
Hence we have this bill before us, which proposes to
amend the Crimes (Family Violence) Act to ensure that
intervention orders can be made by consent without
having to hear evidence and that all intervention orders
granted by consent before the decision in Stephens v.
Melis and Others are valid, so it is clear that breaches
of those orders can be enforced.
This is a good bill, and the amendments are in keeping
with the government’s commitment to promote safety
in the home and in the community by creating a quick
and efficient process for victims to seek the protection
of an intervention order and by ensuring the integrity of
existing intervention orders. There is a need for
clarification and there is concern in the community, and
this bill gives that clarification and addresses the issues
of concern. I commend the bill to the house.
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Hon. R. DALLA-RIVA (East Yarra) — I have
pleasure in contributing to the bill and in doing so thank
previous members for their contributions and their
openness and honesty about a sensitive issue that
affects our community.
In doing so, I note that the Honourable Kaye Darveniza
in her contribution referred to this bill addressing the
issue of stalking. I think it is important to put on the
record that in the other place there was actually a bill
called the Crimes (Stalking and Family Violence) Bill
but, because the government could not quite get its act
together in terms of defining the word ‘stalking’, it split
the bill and then brought forward only the Crimes
(Family Violence) (Amendment) Bill which we have
before the house today. It would have been good to
have been debating the issue of stalking; it is
disappointing that again we seem to have the legislators
struggling to come to grips with their role as a
government — to ensure that legislation before the
house is appropriate and reflects the community’s
needs.
Having said that, it is important to acknowledge that
this bill relates to matters involving a court case that
went to the Supreme Court — we have been through
the detail of that. This was in June 2002, and I hate to
remind the government, but it is now June 2003 — one
year since this issue was raised. I understand that it
could have brought it to the attention of Parliament
some time last year. Like most issues the government
looked into it and eventually got around to it.
In the meantime numerous intervention orders have
been placed through the court system. Unfortunately
this government’s indecision creates a lot of
uncertainty, particularly on an important issue such as
this. It reflects upon the government’s capacity and
attitude in the way that it deals with Parliament and its
responsibilities in this important place. The Honourable
Bill Baxter has indicated his disdain for the attitudes
and approach of this government, and I would also like
to put on record my concern at the way in which this
house seems to be progressing.
But back to the bill. For some statistical relevance I
went through some research from the Domestic
Violence and Incest Research Centre, which is based in
Victoria. It is interesting to note that in 2000–01
Victoria Police received 21 622 reports of incidents of
family violence. And yet, if you look at the Department
of Justice’s 2000 report, you will see there were
actually 21 817 applications for intervention orders. So
there are more intervention orders than incidents
reported to the police.
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We know that a lot of people do not want to report
domestic violence to the police. I know from my own
experience working in Broadmeadows on the van it
was pretty rough on the odd occasion, and you would
find — especially if you were on the afternoon shift on
a weekend — that you would actually be travelling
from one domestic dispute to another to another. It
made you realise just how insidious and bad family
violence can be. This was just prior to intervention
orders coming into law. So I support intervention
orders; I think they are an appropriate mechanism to
deal with family violence. To indicate just how bad
domestic violence can get, a 1998 report by Carcach
and James reported that almost four out of five
homicides had a male offender and female victim who
knew each other. So it can have a very extreme result
and, indeed, can on some occasions result in murder.
The Liberal Party supports this bill. We are
disappointed that it has taken so long, as I indicated.
We wish it a speedy passage and hope, over a period of
time, family violence is addressed more broadly than
this bill has today.
Ms MIKAKOS (Jika Jika) — I will be brief in my
contribution. I want to remind members opposite who
have accused the government of being tardy in
introducing this legislation that it did in fact introduce
almost identical legislation last year except for the
cyberstalking provisions in a previous bill, which the
government has split off from this bill to be introduced
in the spring sitting. That bill was introduced and had
its second reading in the Legislative Assembly before
the election last year but lapsed due to the election.
The government has clearly acted in an appropriate
timeframe to introduce a legislative response to the
Stephens v. Melis Supreme Court decision to allow
magistrates to continue the previous practice of
allowing intervention orders to be made with the
consent of all parties concerned. The previous speaker
for the government, Ms Darveniza, has adequately
covered the intention of the legislation. Sadly family
violence is a common occurrence but this government
in no way accepts the situation, and I am looking
forward to future legislation to introduce a family
violence division of the Magistrates Court to allow
sufficient expertise to be developed among magistrates
to deal with those kinds of situations, which was one of
the government’s election commitments. For those
reasons I support the bill.
Motion agreed to.
Read second time; by leave, proceeded to third reading.
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Third reading
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! The question is that the
bill be now read a third time. I am of the opinion that
the third reading of this bill requires to be passed by an
absolute majority, I ask the Clerk to ring the bells.
Bells rung.
Members having assembled in chamber:

The PRESIDENT — Order! In order that I may
ascertain whether the required majority has been
obtained, I ask those members who are in favour of the
question to stand where they are.
Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.

Remaining stages
Passed remaining stages.
Sitting suspended 12.59 p.m. until 2.03 p.m.
Business interrupted pursuant to sessional orders.
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would be particularly surprised, and I would also have
those issues addressed accordingly.

Basslink project: funding
Ms ARGONDIZZO (Templestowe) — I refer my
question to the Minister for Energy Industries. Given
this morning’s newspaper reports about the Basslink
project, can the minister inform the house of whether
taxpayer funds are involved in the project?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — The report in the Herald Sun today,
which quotes an unidentified and unsourced report
claiming that taxpayers could be forced to bail out
Basslink, is nothing but scaremongering by the
National Party. This bogus report put out by the Leader
of the National Party in the other house, Peter Ryan, is
quoted in the Herald Sun despite the fact that Mr Ryan
refused to name the source of the document.
Let me firstly say that the claim that taxpayers will have
to pay for Basslink is completely and utterly false. This
is a private sector project, and the private sector has
taken all the risks associated with the project. Mr Ryan
knows that to be the case and the National Party knows
that to be the case, but it did not stop them from putting
out this false information. Mr Ryan’s comments are
nothing more than an attempt to damage the private
company constructing Basslink and the Victorian
economy.

Hon. J. M. MADDEN (Minister for
Commonwealth Games) — I am not aware of any such
case. If that is the case, I would seek to have that
explained and have it addressed.

This project will provide 550 construction jobs in
Gippsland. It will add 600 megawatts of clean, green
capacity from the Tasmanian hydro system, and it will
allow Victoria’s excess power to go down to Tasmania.
It is a very important and innovative project for this
state. Neither the author of this bogus report nor the
National Party has the guts to put this report out for
public scrutiny. In fact, Mr Ryan, when he was
questioned this morning on radio, admitted that the
report was written by a competitor of Basslink! May I
say, not only was it written by a competitor, but when
Mr Ryan was told:

Supplementary question

Therefore they’d have a vested interest in saying that Basslink
is not viable and be negative about it —

Hon. PHILIP DAVIS (Gippsland) — My question
without notice is directed to the Minister for
Commonwealth Games. Why are cheques for timber
industry exits being drawn on the Commonwealth
Games department?

Hon. PHILIP DAVIS (Gippsland) — What other,
non-games activities are being funded out of that
Commonwealth Games department appropriation?

he conceded:

Hon. J. M. MADDEN (Minister for
Commonwealth Games) — I welcome the member’s
question. I do not believe there are any other
programs — nor that program — funded through the
Commonwealth Games unit. If that were the case, I

But that did not stop them. What a disgrace!

They would have a vested interest. That is so.

Hon. D. K. Drum — Are you reading this?
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Hon. T. C. THEOPHANOUS — Yes, I am
quoting your leader. Do you want me to quote him
again? I am reading from the transcript of this — —
Honourable members interjecting
Hon. T. C. THEOPHANOUS — What a disgrace!
Either this report is a bogus one and has been prepared
by the National Party in a desperate attempt to make it
somehow relevant or it is a report which, according to
the Leader of the National Party in the other place, was
written by a competitor that does not want to put the
report out publicly so it can be scrutinised. With this
report the National Party seeks to undermine an
important project for Victoria, the company that is
involved and the 500 jobs that were going down to
Gippsland. All these things are occurring as a result of
the National Party’s efforts.
The only publicly available independent report which
has been produced about this project is the one
produced by the University of Tasmania, and it
concluded that the project was good for jobs and good
for the Victorian and Tasmanian economies. If this
so-called report, the other report, ever sees the light of
day, I would be very surprised. If the Leader of the
National Party thought it would stand up to scrutiny
then he would release it instead of paraphrasing it.

Victorian Communities: interdepartmental
finances
Hon. PHILIP DAVIS (Gippsland) — I direct a
question to the Minister for Commonwealth Games.
Why are cheques for employment programs being
drawn on the Commonwealth Games department?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — I welcome the member’s
question. The answer to this question is the same as the
answers to the previous questions — that is, I am not
aware of any allegations or of any actions from my
department in relation to that. If that were the case I
would seek to have them remedied and have those
associated reprimanded accordingly.
Can I caution the member: if he is going to make
accusations like this he should ensure he can
substantiate them, that these are not untruths and the
record of his party in relation to supplying untruths
should not be — —
Hon. Philip Davis — On a point of order, President,
the minister well knows, and your rulings have been
consistent on this, that he should not debate the answer
to a question.
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The PRESIDENT — Order! I uphold the point of
order. The minister was straying away from answering
the question. I ask him to get back to answering the
question and to wind up his answer.
Hon. J. M. MADDEN — As I was saying, I am not
aware of any such instances. They would be dealt with
accordingly, and I would make sure that any allegations
of that nature could be proven to be true. I suggest to
the opposition that it ensures those allegations can be
proven. I would be eager to see any information on
those issues supplied to me accordingly.
Supplementary question
Hon. PHILIP DAVIS (Gippsland) — My
supplementary question relates to the same issue: could
the minister explain why cheques for construction
contractors at Federation Square are being drawn on the
Commonwealth Games department?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — If the member has any
information in relation to this, then I am happy to
receive it so that thorough and proper processes are in
place to ensure that those issues are investigated
accordingly.

Community care: reform
Mr SCHEFFER (Monash) — I refer my question
to the Minister for Aged Care. I refer the minister to an
article in this morning’s Age by Baillieu Myer entitled
‘Community care cries out for fixing’. The Myer
Foundation is calling on the leadership of the federal
government to urgently reform our system of
community care. Could the minister inform the house
of what steps the Bracks government is taking to
contribute to this important debate?
Mr GAVIN JENNINGS (Minister for Aged
Care) — I thank the member for his question;
obviously he is an avid reader of the opinion pages of
the Age. There is only one article on today’s opinion
pages of the Age which has a shelf life greater than a
day, and it is the substantive one the member has drawn
attention to — that is, the contribution of Baillieu Myer,
which follows on from the great work on ageing issues
that has been undertaken by the Myer Foundation on
behalf of the people of this nation.
He has contributed to a seminar that is being held in
Canberra this week and has written the opinion piece
that appeared in today’s Age entitled ‘Community care
cries out for fixing’. He argues that programs that
underpin aged care across the nation are a mess and
need fixing. He draws attention to the fact that there are
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too many government programs, that they are not
coordinated and that there needs to be clarification and
simplification of the overlap between the
commonwealth and state jurisdictions.

with other health ministers, and at the end of this week
it will be time to move this debate forward.

It is the view of the Victorian government that that is
indeed the case. As recently as May this year the
Victorian government responded to a consultation
paper put out by the commonwealth government to
address these urgent issues. We are clearly of the view
that there is not adequate coordination and integration
of programs. I shall give a number of examples: the
home and community care program, which affects
about 210 000 Victorians each and every year and is
delivered in partnership between the state government,
the commonwealth and local government in each state,
is a significant program of the order of about
$420 million when you add in all the effort that applies
across those jurisdictions. Yet there is no coordination
with the delivery of community care packages and the
provision of residential care beds within the state. The
concern of the Victorian government is that we might
be seeing some financial sleight of hand from the
commonwealth in trying to shore up the shortfall of
5500 residential beds in Victoria by moving funds out
of home and community care and community care
packages.

Hon. P. R. HALL (Gippsland) — My question
without notice is to the Minister for Energy Industries.
Last week before the Tasmanian Parliament’s public
accounts committee it was revealed that the Basslink
project would now cost $780 million as opposed to the
original figure of $500 million. I remind the minister
that his government allowed the use of pylons for this
project on the basis that the additional cost of
undergrounding, which on Basslink’s own reckoning
was between $50 million and $90 million, would make
the project economically unviable. I ask the minister
whether, given that this project now appears to be
viable at any cost, the government will instruct Basslink
to put the Victorian section of the project underground.

The commonwealth government issued a consultation
framework which indicates that it is willing to ensure
that there is appropriate provision between those
programs, provide for appropriate regional access,
streamline assessment procedures and have a
one-stop-shop for service delivery. We would support
that approach.
The issue the opposition clearly does not want to listen
to is that the question of the quantum of resources that
are available to the sector has not been addressed in the
consultation framework, and unfortunately the
commonwealth time and time again has shown that it is
not prepared to look at the financial obligations needed
to meet the quantum of demand we assess is affecting
the community throughout Australia.
In its submission in May the Victorian government
asked for the equalisation formulas to be weighted to
provide appropriate balance between community and
residential care so there would be no erosion of the
home and community care funds that come to Victoria.
This Friday discussions will be held at the health
ministers forum in Sydney to discuss how we should
prosecute these matters into the future and to reach a
new long-term home and community care agreement.
The Minister for Health will be discussing these matters

Basslink project: pylons

Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — I thank the honourable member for his
question. I have to say I am surprised that he asked me
a question on Basslink, given the performance of his
leader this morning in putting out documents without
even being prepared to say where they were from and
then being caught out on the radio. When asked
whether the document might have come from a
competitor of Basslink, he was forced to answer that
that was correct, that in fact it did come from a
competitor.
Hon. P. R. Hall — On a point of order, President,
the minister is not being relevant in his response, given
the fact that my question made no reference whatsoever
to any report that appeared in this morning’s
newspapers. It referred specifically to evidence given to
the Tasmanian Parliament’s public accounts committee.
I submit to you that the minister should be brought back
to order to answer the question.
Hon. T. C. THEOPHANOUS — On the point of
order, President, I believe I was in fact being responsive
to the question. The issue that the honourable member
raised with me by way of not only a question but also a
substantial preamble to the question relates to the issue
of Basslink and its viability. In my response to the
member I am simply outlining the fact that the National
Party has put out a report in such a way as to undermine
that project and that therefore it is relevant — I would
say very relevant — to the question that has been asked
of me as to the overall cost of Basslink.
The PRESIDENT — Order! The minister has spent
about 45 seconds of the 4-minute time allocation he is
allowed for his answer. I remind ministers that in
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responding to questions they should not stray away
from answering the question and start to debate it. I ask
the minister to respond to the question at hand.
Hon. T. C. THEOPHANOUS — The Basslink
project is very important to Victoria. It is exciting for a
number of reasons. It has the capacity to bring into the
Victorian system 600 megawatts of power from the
Tasmanian hydro system and in that sense to add
600 megawatts of clean, green power to our system at
required and strategic times.
When the Victorian system is over capacity it will be
able to send back to Tasmania 300 megawatts of power
and thereby supplement that system. It is possible to use
some of that power at times of very low demand in
Victoria when power is being produced and simply
being put into the ground. That power can be used to
help pump some of the water back into the dams for
later use. This is therefore a very important and
strategic project for both Tasmania and Victoria. It will
form an integral part of the national electricity grid and
the national electricity system, which has been
supported by Victoria.
But the one thing about this project that is absolutely
true is that it is a private sector project. It is exclusively
funded by the private sector not by the government. It is
a project which the private sector has sought to fund
and to operate on the basis that it believes it can make a
profit from that installation. It believes it can make a
profit by being in a competitive environment and
charging for the transfer of electricity across those
wires down to Tasmania or from Tasmania into
Victoria. So it is a private sector project funded by the
private sector, and the private developer is responsible
for the cost of the project, not the Victorian
government.
The decision in relation to undergrounding has been
made by this government and has been made on the
basis of the cost — the additional cost — that is
involved in putting the wires underground. That is the
whole purpose of it. What the National Party is not
prepared to say is that it will be prepared to commit
$100 million of public money in order to put it
underground.
Let me tell the house something: the people putting the
project in place are not prepared to spend that extra
$90 million or $100 million, so the only other place it
can come from is from state coffers. If we had
$100 million extra let me tell you, President, we would
rather put it into health and education for this state.
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Supplementary question
Hon. P. R. HALL (Gippsland) — The minister is
quite right when he says that this is a private sector
project, but it is a project that required Victorian state
government approval for the planning process. This
government gave approval for the Basslink corporation
to utilise 180, 45-metre overheard pylons for this
project, much against the wishes of the people of
Gippsland. It is true that this project is now
$280 million over budget and that it would cost an extra
$50 million to put it underground. This government
says that the project would be unviable if it had to be
put underground. The last figures simply do not make
sense.
I simply ask the minister by way of a supplementary
question: why will he not instruct Basslink now to put
that section in Victoria underground?
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries) — It is not up to the government to instruct
Basslink to put the wires underground. Basslink has
agreed to build the project on the basis of planning
permits which it currently has and which put a
significant section of it above ground. There is only one
way for that to change, and the National Party knows
it — the only way would be for the government to
come up with the extra $90 million involved. That is
the only way for it to occur. As I have said before, this
government would rather spend that $90 million on
health, education, creating jobs and community safety
in this state.

Victorian Communities: interdepartmental
finances
Hon. PHILIP DAVIS (Gippsland) — I direct a
question without notice to the Minister for
Commonwealth Games. Has the minister ever attended
the internal audit committee of his department?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — As I have said in answer to
previous questions, if there are issues that the
opposition has concerns about in relation to any of the
procedures within my department and it can
substantiate any of those issues, I welcome the
information, and I can deal with it accordingly.
Hon. Philip Davis — On a point of order, President,
the minister for some reason has decided not to answer
the question that was put to him. He was completely
unresponsive to the question, and I will repeat it for the
minister’s benefit: has the minister ever attended the
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internal audit committee of his department. I ask you to
rule that he has been unresponsive.
The PRESIDENT — Order! The honourable
Leader of the Opposition would be aware that I cannot
direct the minister to answer any questions. He has
responded to the member’s question, and if the member
is not happy with that I cannot force the minister to
answer it.
Supplementary question
Hon. PHILIP DAVIS (Gippsland) — Quite
obviously this minister does not know what is going on
in his department. He has just told us in response to
three questions in a row that he does not know. I ask: in
relation to what specific action the minister has
indicated he will take, what in fact he will do to advise
the house in relation to his ignorance of these issues?
Hon. J. M. MADDEN (Minister for
Commonwealth Games) — We have appropriate
procedures within the department on a range of
management issues, and if the member of the
opposition can substantiate any allegations in relation to
these issues I am happy to receive that information and
deal with it accordingly through the appropriate
processes.

Consumer affairs: seminar scams
Ms MIKAKOS (Jika Jika) — I refer my question to
the Minister for Consumer Affairs. Can the minister
share with the house what action the Bracks
government is taking to alert potential investors to scam
wealth creation seminars?
Mr LENDERS (Minister for Consumer Affairs) —
I thank Ms Mikakos for her ongoing interest in matters
of protecting consumers. President, as you and the
house will know, we see periodically in newspapers
full-page ads and smaller ads about get-rich-quick
schemes — we see them all the time. I am aware that
several seminars are being promoted in Melbourne
which claim to teach consumers how to become
millionaires within five years. These promoters
generally target inexperienced and vulnerable investors.
Perhaps that is something Mr Shane Stone should be
going to — given what we heard happened at the
Liberal Party convention!
Nevertheless, these wealth creation seminars are run by
people without any qualifications in financial
investment or the property market and the attendants
are asked to sign a disclaimer acknowledging that the
accuracy of the information provided is not guaranteed.
It is really important for consumers to be cautious and
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to consider how promoters could possibly help them
make millions if they do not have financial
qualifications. Consumers should consider whether it is
worth their money and time to attend these seminars
when the quality of the advice is absolutely
questionable.
Mr Gavin Jennings interjected.
Mr LENDERS — My colleague says no, and the
answer is no. Participants are subjected to very intense
and long seminars where they are pressured to sign up
for loans, consultations with wealth creation specialists,
pricey seminars and educational materials.
Consumers who want to learn the basics of investing
would be better off if they went to seminars run by
recognised agencies, such as the Australian Stock
Exchange or the Securities Institute of Australia.
As we all know, the fair trading legislation that passed
through this place recently gives Consumer Affairs
Victoria additional enforcement powers, which include
outlawing unfair contracts and forcing businesses to
substantiate too-good-to-be-true claims. This should
send a warning to these disingenuous seminar
operators.
We have increased the maximum penalties for breaches
of the main fair trading offences like misrepresentations
and misleading and deceptive conduct from $60 000 to
$120 000 for companies and from $24 000 to $60 000
for individuals. Consumer Affairs Victoria investigators
are attending investment seminars to check for illegal
conduct and will continue to warn consumers to be
cautious when accepting advice and parting with their
money.
There have been calls for national regulation of people
providing property investment advice, and it is
expected that this will be a topic for discussion at the
forthcoming Ministerial Council on Consumer Affairs.
My advice to consumers and everyone in the house on
these dodgy areas is: if it looks to good to be true, it
probably is — and beware.

Small business: Victorian Business Line
Ms ROMANES (Melbourne) — My question is for
the Minister for Small Business. When small businesses
approach my office seeking advice about all levels of
government one of the suggestions I give is that they
use the Victorian Business Line or business web sites to
get the answers they need. Can the minister advise the
Council how the service is performing and if any
changes have been made to it recently?
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Hon. M. R. THOMSON (Minister for Small
Business) — I thank the honourable member for her
question, because it is important that members ensure
that people who are making inquiries about business
assistance and what is available to help them make
business decisions get accurate and impartial advice.
Using the Victorian Business Line is one way of
ensuring they get accurate and impartial advice. I am
pleased that the member is taking advantage of the
services the government provides to businesses in her
electorate.
In contrast to the federal government we are looking at
ways we can continually streamline the support we
offer small business to cut down on unnecessary
running around for small business in trying to get
access to that advice. The business line is proving to be
a very important tool in making sure there is that sort of
one-stop access to advice from government. We will
advise on not only Victorian government support but
also other tiers of government support.
What we would like to see happening is better
coordination between the federal government, the state
government and local councils in the support we
provide to small business to ensure we are
complementing programs between jurisdictions and
that we are making the most of each of our budget
allocations to supporting small business. Unfortunately
the federal government does not seem to be all that
interested in coordinating our support process, but we
will attempt again to look at ways in which we can
better coordinate the services we provide.
The Victorian Business Line complements our web
site — that is, the Business Channel — and also our
business centres, which operate in Ballarat, Dandenong,
Geelong, Melbourne, Mildura, Moonee Ponds,
Shepparton, Traralgon, Vermont, Wangaratta and
Wodonga. We have recently extended the hours of the
business line. We realise that businesses cannot make
phone calls between the hours of 9.00 a.m. and
5.00 p.m. because they have to conduct their
businesses, so we have extended the hours the business
line is open. The new hours are from 8.00 a.m. to
8 00 p.m., Monday to Friday and from 9.00 a.m. to
noon on Saturday, thereby giving businesses access to
the business line at times that are more convenient to
them. Access to our web site information is open
24 hours a day, 7 days a week.
The business line receives something like 250 to
300 calls a day; that is not an insignificant number. Up
until the end of April over 43 000 calls had been
received on the business line, which is ahead of the
target for this year. It is an integrated service and it
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gives access to our business licence information
service, which is very important for new intendees in
business and those interested in finding out the
requirements they need to meet their business
obligations on behalf of government. It could include
information on registering a business name through
Consumers Affairs Victoria or local licensing that may
be required through planning arrangements. All that
information is available to the kind of business that an
individual may be seeking information about. The
information is tailored to the type of business and also
to the council area. For instance — —
The PRESIDENT — Order! The minister’s time
has expired.

Small Business Commissioner: budget
Hon. B. N. ATKINSON (Koonung) — I direct my
question to the Minister for Small Business. Last week
the minister told this house and issued a press release
which stated that the budget allocated for the Small
Business Commissioner for 2003–04 is $2 million, yet
she told the Public Accounts and Estimates Committee
at its hearings the week before that the budget for that
year, being 2003–04, is $1.9 million. Did the minister
mislead this house last week or the PAEC the week
before?
Hon. M. R. THOMSON (Minister for Small
Business) — I misled neither the house nor the Public
Accounts and Estimates Committee. The budget for the
Small Business Commissioner is $2 million. The
allocation that we were talking about — $1.9 million —
was that which was allocated to the Office of
Regulation Reform in relation to the funding of the
Small Business Commissioner.
Supplementary question
Hon. B. N. ATKINSON (Koonung) — I note the
inconsistency of the minister in answering questions,
and I particularly note the cut to the budget for the
Small Business Commissioner, no matter how the
minister tries to readdress it. How can the minister
contest the observation by Brian Donegan, executive
director of the Australian Retailers Association of
Victoria, that the government is not a supporter of small
business in Victoria, which it claims to be?
Hon. M. R. THOMSON (Minister for Small
Business) — That is not a supplementary question,
President. The member for Koonung can quote Brian
Donegan about a comment that he may have made
recently in a newspaper, but the member should go
back to quotes where Mr Donegan has welcomed the
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introduction of the Small Business Commissioner and
has welcomed moves by the state government about a
number of measures that he sees as benefiting small
business.
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something, but they stand for nothing. When I look at
the opposition frontbench it is more obvious than ever
that it is consistently and perpetually divided.

Sport and recreation: community facilities

QUESTIONS ON NOTICE

Hon. J. H. EREN (Geelong) — Last week the
Minister for Sport and Recreation advised the house of
actions he had recently taken to improve aquatic
facilities across Victoria. I ask the minister to inform
the house of how he has improved sport and recreation
facilities in south-western Victoria.

Answers

Hon. J. M. MADDEN (Minister for Sport and
Recreation) — I welcome the member’s interest and his
question about sports facilities and opportunities in
south-western Victoria. President, we know the
opposition parties are divided — they stand for
nothing — and we know they do not care. In stark
contrast we as a government are governing for all
Victorians and getting on with that job.
I am pleased to announce that as well as the funding
opportunities that have been recently announced as
outcomes of the Better Pools program for 2003–04, I
have also recently announced the outcomes of the
Community Facility Funding program, particularly
across south-western Victoria. The region has been able
to acquire funding for 23 projects under this program to
the value of more than $4 million.
An important highlight of these projects is that they
represent a tremendous partnership between local
communities, local government and the Bracks Labor
government. The funding includes $600 000 to the
Greater Geelong City Council for the development of a
multipurpose facility at Barwon Heads, announced two
weeks ago by my colleagues in this house Mr Eren and
Mrs Carbines and the member for South Barwon in the
other place.
Other election commitments for the south-western
region, which have been part of our election
commitments, include $100 000 to the Moyne Shire
Council for the Port Fairy pool development,
$180 000 to the Greater Geelong City Council for the
Leopold indoor neighbourhood centre, as well as
$40 000 for the Ocean Grove shell reserve feasibility
study. These are just some of the examples of our
government getting on with the job, governing for all
Victorians.
We are pleased to govern for all Victorians. In stark
contrast the opposition parties pretend to care, but we
know that they do not. They pretend to stand for

Mr LENDERS (Minister for Finance) — I have
answers to the following questions on notice: 224, 232,
233, 271, 272, 342 and 412–22.

MEMBERS STATEMENTS
Insurance: reform
Hon. ANDREW BRIDESON (Waverley) — Last
week I received a very important piece of
correspondence from the Mental Health Council of
Australia, and it is worth putting some of that
correspondence on the record.
Mr Keith Wilson, who is the chairman of the Mental
Health Council of Australia, wants to know from the
Bracks government why it plans to discriminate against
people experiencing psychological injury. Mr Wilson
has publicly stated that the government clearly devalues
and discriminates against people experiencing
psychological impairment. Mr Wilson says that to
claim for any psychological injury under the
government’s plans people will need to reach a
threshold of more than 10 per cent impairment, whereas
people with a physical injury need only register more
than 5 per cent. Psychological impairment occurring as
a consequence of a physical injury cannot be claimed at
all. If a worker develops depression or anxiety as a
result of a severe physical injury, no compensation will
be available to that worker.
Further, Professor Philip Boyce, president of the Royal
Australian and New Zealand College of Psychiatrists,
has echoed the Mental Health Council of Australia’s
concerns and condemns the proposals. Dr Grace
Groom, who is the chief executive officer of the Mental
Health Council of Australia, has said the proposed
legislation before the Parliament:
… is blatant discrimination against people with mental health
problems.

I urge each government member opposite me to think
very carefully — —
The PRESIDENT — Order! The member’s time
has expired.
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Nazmi Kaya
Mr SOMYUREK (Eumemmerring) — At the
conclusion of the centenary year, the commonwealth
government created the Centenary Medal to honour
living persons who have made a contribution to
Australian society or government.
I congratulate the long-time president of the Australian
Turkish Association, Mr Nazmi Kaya, on being
awarded the Centenary of Federation medal, as
announced by the Prime Minister on 21 April this year.
I have known Mr Kaya all of my life, and ever since I
can remember he has been a community activist
working selflessly and tirelessly to assist members of
the Turkish community in need. Since migrating to
Australia in 1970, Mr Kaya has been active in almost
every community group set up by the Turkish
community in the south-eastern suburbs of Melbourne.
After years of service to the community, Mr Kaya
thoroughly deserves to be recognised with this medal.
Once again I congratulate Mr Kaya not only on
receiving this award but also on the years of hard work
he has performed for the community on a voluntary
basis.

Road safety: speeding fines
Hon. R. DALLA-RIVA (East Yarra) — I would
like to place on record my continuing concern about
this government’s reliance on gaining revenue through
speeding fines. In the Age of Thursday, 5 June, a
Mr James Weir wrote that his 66-year-old father-in-law
received a speeding fine for driving at 65 kilometres in
a 60-kilometre-an-hour zone. And guess where the
speed camera was set up? It was set up at the bottom of
a kilometre-long hill in light traffic.
This is a government that is reliant on revenue gained
from illegal activities in this state. It is a sham, and I am
continually made distraught by the fact that this
government relies on speeding fines to fund its surplus.
If it were not for the revenue the government expects
from speeding fines Victoria would be broke. Victoria
would be broke if it was not for this government’s
money-grabbing, deep-in-your-pockets grab for
funding. This is what people in the community are
saying. Read the papers. The government is just an
absolute sham in terms — —
The PRESIDENT — Order! The member’s time
has expired.
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Ballarat: Queen’s Birthday honour recipients
Ms HADDEN (Ballarat) — I wish to congratulate
the four deserving people from Ballarat who were
honoured in the Queen’s Birthday honours list on
9 June. Jan Allitt, Jim Gay and the late Geoff Oliver
were awarded medals of the Order of Australia, and
Ballarat police sergeant John Moloney was awarded the
Australian Police Medal for distinguished service.
Mrs Jan Allitt was recognised for her tireless voluntary
service to the Ballarat community, including the
Ballarat Anglican diocese, Anglicare, neighbourhood
watch and the guiding movement.
Jim Gay was recognised for his two decades of
committed service to the hardware industry, as well as
to the local community through the Wendouree Apex
Club, the Ballarat Cemetery Trust and the board of the
Queen Elizabeth Centre.
Geoff Oliver was posthumously recognised for his
public service to the Ballarat and Pyrenees wine region,
the Ballarat Queen Elizabeth Centre and the Ballarat
and Clarendon College council.
Sergeant Jack Moloney was recognised for his 30 years
of police service, including working with youth,
especially organising the Cops ‘n’ Kids cancer camp in
Ballarat for the past eight years. So I offer hearty
congratulations to these four very deserving people in
Ballarat who were honoured in the Queen’s Birthday
honours list last weekend.

Mitcham–Frankston freeway: tolls
Hon. A. P. OLEXANDER (Silvan) — I rise to
acknowledge growing community anger in the outer
eastern suburbs of Melbourne regarding lies told by the
Bracks government to voters before the last state
election about tolls on the Mitcham–Frankston freeway.
The government’s decision to break its promise of no
tolls by creating Australia’s largest tollway will have
many serious consequences for my community, not the
least of which will be the severe financial burden on
outer eastern families and the enormous collateral
traffic congestion and management problems for local
councils.
Tonight my community will meet to discuss these
problems at Maroondah council’s Karralyka Centre. I
expect more than 500 concerned residents to attend to
have their say on this damaging policy of the Bracks
government. I will definitely be joining my community
to discuss these issues, as will my federal colleagues for
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Deakin and Casey, along with the leader and deputy
leader of the state opposition.
I call on local Labor members of Parliament —
Dympna Beard, the member for Kilsyth in another
place, and Carolyn Hirsh from Silvan Province — to
act responsibly and attend the meeting to explain to the
community why their government has broken its word
and will impose new tolls. I call on Dympna Beard and
Carolyn Hirsh to put community ahead of politics and
join the people’s campaign to reverse Labor’s tollway
decision.

Karen De Lange
Hon. J. G. HILTON (Western Port) — In October
last year there was a particularly serious accident at the
intersection of Bentons Road and Moorooduc Highway
in my electorate. Three cars were involved and one car
contained three generations of the De Lange family.
Karen De Lange, whose daughter was driving, lost her
father some three months later as he never totally
recovered from his injuries. Karen devoted herself to
improving the road conditions at the intersection —
lobbying the local councils and approaching state and
federal representatives, including my office.
Vicroads has now agreed to commence work at the
intersection which, it is hoped, will significantly reduce
the number of accidents. The situation will be reviewed
in six months and further action taken if considered
necessary.
I was happy to assist Karen, but more particularly I
would like to commend her on the action she took to try
to ensure that other people do not have to endure the
trauma she experienced. This is yet another example of
people devoting themselves to working for the good of
the community. Karen wanted something good to come
from her own tragedy. Such motivation is both
inspiring and humbling.

John Laurie
Hon. W. R. BAXTER (North Eastern) — I invite
the house to note in yesterday’s Queen’s birthday
awards the fact that Mr John Buxton Laurie was made a
companion in the general division of the Order of
Australia. This is a most meritorious recognition of one
of our most eminent engineers. I want to congratulate
Mr Laurie on achieving this recognition.
In 1992 or 1993, as roads minister I invited Mr Laurie
to assume the chairmanship of the then new Melbourne
City Link Authority. This was a big call for Mr Laurie
because as a senior and managing partner in the
worldwide firm Maunsells it meant he had to give up
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that position in order to undertake the task that I
requested. He did so, and he was keenly involved in the
very tense and protracted negotiations which led to the
Melbourne City Link agreement and he then delivered
the project in concert with Transurban and its work
force.
As we all know, City Link is a world-class facility and
infrastructure and has some world-first features,
including the electronic tolling. I want to commend and
thank Mr Laurie for the tremendous contribution that he
has made to Australia but particularly to the state of
Victoria, and especially his contribution in ensuring that
the City Link was built on time and on budget.

Lee McIntosh
Mr VINEY (Chelsea) — I rise to offer my support
and best wishes to Lee McIntosh, a member of the
Frankston community who has for 23 years worked
with young people and their families. Lee was
instrumental in setting up the Frankston needle
exchange and syringe program. She was manager of the
youth and family services department of Frankston City
Council and worked in a similar role at Peninsula
Community Health. More recently she has been
working for the Department of Human Services in
Dandenong.
Two weeks ago her story was reported in the Frankston
Standard Leader, describing her battle with breast
cancer. Lee is someone many people in the Frankston
community respect and this article, in which she talked
about the needs of people like herself who are battling
this disease, shows her as very brave. The article is
typical of the bravery Lee has shown, not only with this
illness but in all of her extensive community work.
I, for one, wish to pass on my view that for someone
who has given so much to the community, it is time for
members of the community to provide her with the
support she needs now, and I wish to join with many
others in offering her all the best.

Tourism: government support
Hon. ANDREA COOTE (Monash) — Recently I
visited the Victorian Caravan, Camping and Touring
Super Show at the Caulfield Racecourse. I was very
impressed with the range of caravan and camping
equipment on display and I commend the Victorian
division of Caravan Industry Australia for a very
professional event. About 50 000 visited the show and
these people are planning to travel throughout regional
Victoria and Australia by car and by caravan.
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After seeing the huge Tourism New South Wales
display of the various New South Wales tourism
regions and the options they provide, a display from the
New South Wales National Parks and Wildlife Service,
and a display from Tourism Tasmania, I went looking
for Tourism Victoria. But Tourism Victoria was not
present. Tourism Victoria and Parks Victoria were not
represented at the Victorian Caravan, Camping and
Touring Super Show.
Some of Victoria’s regional tourism associations and
shires had stands to display their own regions
independently, and they did an excellent job. I
particularly commend Bright and a number of the areas
that at that time had been badly affected by the
bushfires. Indeed they put on excellent displays,
welcoming Victorians to come back and see their
regions.
At this time when international travel has been
negatively affected by uncertainty, when tourists are
desperately needed in Victoria and when this
government has done so little to address the size of this
issue, I condemn the Minister for Tourism and Tourism
Victoria for their lack of support for Victoria’s tourism
industry.
The PRESIDENT — Order! The member’s time
has expired.

St Kilda Community Cup
Mr PULLEN (Higinbotham) — Last Friday night I
had the pleasure of attending the St Kilda Community
Cup football match between the Victorian Amateur
Football Association and the Southern Football League
at the Moorabbin Oval which is in my electorate. The
St Kilda Football Club hosted the match. More than any
other club it has reaped the benefits of players from the
Southern Football League and amateur clubs. The game
was also supported by the cities of Kingston and
Bayside.
This grassroots game was of a very high standard in the
cold, wet and windy conditions and the amateur side
came from behind to kick five goals in the last quarter
to win 7.11 to 4.6. The best players for the amateurs
were Steve Buckle, from St Leo’s Emmaus; Richard
Hosking, Collegians; Liam Ryan, University Blues; and
Paul Edwards, Therry Penola. The stand-out players for
Southerns were captain Hagan Haimona, Chelsea
Heights; Ben Cranage, Balwyn; Mark Shalders,
Cheltenham; and Matt Crofts, Clayton.
Sponsors of the evening included the Springvale
Returned and Services League, Worldwide Sportscover
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Insurance, Carlton and United Breweries, Leuko sports
medicine, Club Warehouse, Lyon Sportswear, Footy
Pak, Village Graphics, Cyan Press, McKinnon Sports
Medicine, the Quit campaign, the Australian National
Credit Union and Bendigo Bank.
Hon. Bill Forwood — You can’t do ads for all your
mates!
Mr PULLEN — Around 1000 people attended the
match, which was broadcast by local community radio
station 88.3 FM commentators Daryl Pitman and Ian
Bennett, with special comments from Tom Brain.
Highlights will be shown on Channel 31 at 9.00 a.m.
next Saturday. The only sour note was the poor
standard of catering provided by St Kilda. The workers
did their best but only had sausages and onions in bread
plus grog for sale. They ran out of napkins, ran out of
bread, ran out of sausages and finally ran away
themselves.
The PRESIDENT — Order! The member has run
out of time!

Australian Labor Party: federal leadership
Hon. BILL FORWOOD (Templestowe) — On the
weekend I had the pleasure of attending the Liberal
national convention in Adelaide, and I must say what a
stark contrast it was to draw a distinction between the
national convention of the Liberal Party and what is
happening in the poor old Australian Labor Party.
Because it was on Friday that Mr Crean and
Mr Beazley — Mr No Ticker Beazley — decided they
would bring on the event for next Monday. Since then
we have had the most unedifying performance of ‘Let’s
see who can be on whose side’.
So far on my count the old Silver Bodgie’s been out
saying that he is on the side of Mr Beazley, and old
Whitlam has come out in favour of Simon Crean, as of
course has the poor old former Prime Minister,
Mr Keating. But Peter Costello used a wonderful line
about the dysfunctional ALP in relation to this when he
referred to the sons of two ex-Whitlam ministers
fighting over the right to implement the Whitlam
agenda! This party has got to be 25 years out of date, or
even more. It is, of course, extraordinary — —
The PRESIDENT — Order! The member’s time
has expired.

Van Xuan An
Hon. S. M. NGUYEN (Melbourne West) — I
would like to offer my condolences to the family and
friends of Mr Van Xuan An, known as An Van, who
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recently died after a long illness. Mr An Van sadly
passed away on 17 May. He was born on 21 August
1959 at Qui Nhon, Vietnam.
I would like to refer to an article by Kerry Wakefield
published by the Age 20 years ago on 17 March 1983. It
states:
Mr An Van, 24, edits a Vietnamese magazine —

Hoa Nien —
is prominent in Buddhist, Catholic, boy scout —

trang doan Lam Son —
and other youth groups … and is spoken of as a young
Vietnamese leader.
His story is typical of the drive to self-improvement which
characterises many young Vietnamese. Mr Van, however ...
must spend 21 hours a week on a kidney dialysis machine.

The article was quite correct. He worked tirelessly for
the last 25 years — from the day he arrived from an
Indonesian refugee camp — for the Vietnamese
community, as well as in the general Richmond
community in which he resided.
I was fortunate to have worked with Mr An Van for the
past 20 years. We formed the united Vietnamese
Students Association of Victoria and the Vietnamese
Community Association, Victoria chapter. We
organised the Victoria Street Lunar Festival in early
1990, the Tet Festival in Footscray Park from 1983, the
annual Moon Festival for children, many youth camps
every year for young people living in Victoria and
many fundraising events to help the poor children in
Vietnam. He did many other things for the community
at large.
It is a fitting tribute to this wonderful man that the
Vietnamese community will honour him by organising
a camp in his name. He was a man who will be dearly
and sadly missed by his family members, friends and
Vietnamese community members.
The PRESIDENT — Order! The member’s time
has expired.

Apprentices and trainees: payroll tax
Hon. B. N. ATKINSON (Koonung) — I want to
place on record my concern about the impact on small
business employers of the government’s decision in the
recent budget on the exemption from payroll tax of
apprentice wages. I refer particularly to the plumbing
industry, which has a vital need to train young people,

2125

as indeed do many other trade areas, given a looming
skills shortage right across the construction industry.
I am advised by the plumbing industry that the payroll
tax commitments imposed upon the industry under the
budget at a rate of 5.35 per cent as of 16 May 2003 will
cause plumbers over a four-year period to pay an extra
$5380 in the plumbing award area or $6650 where
there are plumbing enterprise bargaining agreements
(EBAs), not including site allowances.
The government rebate which has been offered under
this scheme and which is payable at the end of the
apprenticeship will fail to actually pay for the total cost
these employers will have to bear. In fact it represents
around 30 per cent of the total payroll tax that is paid in
the case of award employees and less under an EBA.
Therefore, many of these employers will be in a
difficult position in meeting community need by
employing further apprentices, which are going to be
vitally needed by the community into the future.

Depression: farmers
Hon. J. H. EREN (Geelong) — Once again I put on
the record that I am pleased to be a part of the Bracks
Labor government — a government that cares about all
of the communities of Victoria equally and yet again
illustrates its commitment to regional and rural
Victoria.
This government recently announced funding to assist a
study that would tackle the big problem of depression
among battling farmers. We will contribute $50 000 to
study depression among farmers and their families
battling drought and the hardships inherent in the rural
economy. We will also fund research into how best to
diagnose and treat depression in people with an
intellectual disability.
The research projects are among 25 separate depression
research projects being funded to the tune of
$2.1 million through the Victorian Centre of Excellence
in Depression and Related Disorders as part of the
Bracks government’s commitment to reduce the impact
of depression in the Victorian community. Depression
can have a major impact on farmers and their families
and this research by the Centre for Rural Mental
Health, Bendigo Health Care Group and Monash
University will endeavour to identify triggers and
develop strategies to overcome it.
Farmers and their families have had to come to grips
with drought, bushfires, fluctuating rural commodity
prices, their long-term future on the land and a host of
other pressures. Research into these pressures and their
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impact on depression will help to develop initiatives to
address the issue and assist farmers and their families
get through difficult times.

members statement today. This is my fault because
there were some changes to the order and I calculated
that he could speak.

This research funding was part of the Bracks
government commitment to $3.5 million a year over
five years to the National Depression Initiative, Beyond
Blue. This includes $1.3 million to establish and
operate a centre of excellence under the auspices of
Beyond Blue. This is yet another indication of the
government’s commitment to mental health and
combating depression in our community.

Hon. Bill Forwood — On a point of order, I thank
you, President, for drawing attention to this situation. I
feel sorry that Mr Scheffer has found himself in this
situation and I point out again how stupid the current
rules are. It is appropriate for the house to note that
Mr Scheffer has been put in this position not because of
an action by you, President, but because of an action by
the Leader of the Government, who has brought in
artificial mechanisms designed to make life difficult for
the opposition.

Point Gellibrand Heritage Coastal Park:
information station
Hon. KAYE DARVENIZA (Melbourne West) — I
want to let members of the house know how delighted I
was to attend with the Premier last Friday a launch at
the Point Gellibrand Coastal Heritage Park. This is a
beautiful part of the coast and a lovely park with a great
deal of potential. The initiative that was being launched
on Friday in the midst of a howling gale that prevented
us from spending much time at Point Gellibrand was a
range of information stations now situated throughout
parks to provide visitors with information on the
important and significant history of the area.
The government is proud and pleased that this area will
continue to be part of a coastal park. The previous
government was keen to sell the land off to developers.
When the Bracks government was elected in 1999 it
promised to look at this land carefully and consider the
locals’ request for it to be developed as a coastal park.

Ecohouse project, St Kilda
Mr SCHEFFER (Monash) — Last Thursday, on
World Environment Day 2003, I attended with the
Minister for Environment, John Thwaites, the opening
of a further stage of the Ecohouse that is located at the
St Kilda Botanical Gardens.
The Ecohouse is the former gardener’s residence, an
unremarkable 1960s house that has been transformed
through careful and imaginative thinking into a
fantastic demonstration of sustainable design and
living. The Ecohouse is now able to supply its own
solar energy — —
The PRESIDENT — Order! Could the honourable
member take a seat for a moment? We must do a
calculation to ensure that we do not breach sessional
orders and allow more than 15 members to speak. I did
a count, but there were some changes so we are just
checking. Mr Scheffer will not have his 90-second

The PRESIDENT — Order! There is no point of
order.
Hon. Bill Forwood — Further on the point of order,
it is not possible for Hansard to be expunged and the
words Mr Scheffer put in will, of course, stay in.
The PRESIDENT — Order! Mr Forwood’s
comments are correct. We stopped Mr Scheffer as soon
as it was drawn to my attention that we were one over
the limit agreed by the house.
Hon. Bill Forwood — Further on the point of order,
given that Mr Scheffer is three-quarters of the way
through, does he get the opportunity to do it again
tomorrow?
The PRESIDENT — Order! The answer is yes.

AUSTRALIAN CRIME COMMISSION
(STATE PROVISIONS) BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

Hon. J. A. VOGELS (Western) — I am pleased to
contribute to the debate on the Australian Crime
Commission (State Provisions) Bill. Firstly, let me say
that the opposition supports the bill and recognises the
need to provide the Australian Crime Commission
(ACC) with the legislative regime necessary for it to
operate within Victoria and undertake its important law
enforcement duties in a coordinated, multijurisdictional
manner.
The bill follows model legislation developed to
complement the commonwealth Australian Crime
Commission Act 2002 and provides for the operation of
the Australian Crime Commission within the
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jurisdiction of Victoria in relation to state offences. The
bill’s provisions are virtually identical to those
contained in the former National Crime Authority act,
with the exception of a slight change in penalty
amounts to mirror the commonwealth act.
The ACC was formed on 1 January 2003 through the
enactment of the commonwealth Australian Crime
Commission Act 2002. The ACC replaces the National
Crime Authority (NCA), following a meeting of
Australian government leaders in April last year at the
Summit on Terrorism and Multijurisdictional Crime
where the Prime Minister and all the premiers agreed to
the creation of the ACC to improve law enforcement
efforts against organised and serious crime across
Australia.
While the NCA had been relatively successful, it was
recognised that an organisation that combined
investigatory and criminal intelligence roles would
improve the effectiveness of the fight against serious
and organised crime, which is increasingly becoming
more sophisticated and borderless in nature. The ACC
combines the investigative functions of the NCA with
the criminal intelligence functions of the former
Australian Bureau of Criminal Intelligence and the
former Office of Strategic Crime Assessment.
The ACC’s investigatory powers are virtually identical
to those which applied to the NCA. It has jurisdiction to
investigate relevant criminal activities, as defined in the
Australian Crime Commission Act 2002, against
commonwealth, state and territory laws, including
offences perpetrated across state and territory borders.
As the NCA did, the ACC will employ
multidisciplinary teams of lawyers, seconded officers
from partner law enforcement agencies, financial
investigators, intelligence analysts and support staff to
bring together the wide range of skills and expertise
required to effectively combat today’s increasingly
sophisticated and entrepreneurial organised crime
activity.
The ACC board, consisting of 13 voting members,
including all state police commissioners and the federal
police commissioner, must authorise all investigations
and the use of special coercive examination powers.
The maximum penalty for contravention of the act is
five years jail and a $22 000 fine.
The category of serious and organised crime that can be
investigated by the ACC covers a wide range of
offences and mirrors the offences the NCA could
investigate. These include drug importation, cultivation,
manufacture and trafficking, and associated money
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laundering; theft; fraud; tax evasion; bribery; extortion;
and violence. In addition the ACC will be able to
investigate cybercrime and firearms offences,
particularly in relation to the trafficking of firearms.
I will briefly outline the main features of the bill. It
repeals the National Crime Authority (State Provisions)
Act 1984 and provides for both the investigatory and
criminal intelligence functions of the ACC. The ACC
will only be empowered to investigate or undertake
intelligence operations in relation to relevant state
offences defined as being serious or organised in
nature.
Federal offences are handled by the commonwealth act.
It provides for the functions and powers of the ACC,
the ACC board and the chief executive officer. It
maintains powers including special coercive
examination powers provided to the former National
Crime Authority and enables those powers to be used
for the ACC’s investigatory and criminal intelligence
functions. It provides for other intergovernmental
committees to oversee and monitor the ACC, and it
provides penalties for contravention of the act in line
with the commonwealth act.
As I said at the outset, the opposition supports this bill
and the formation of the Australian Crime Commission.
The world is a very different place than it was just two
years ago, and our law enforcement agencies must be
provided with the necessary powers and the resources
with which to ensure that the Australian community can
live safely. I wish the bill a speedy passage.
Hon. W. R. BAXTER (North Eastern) — I am
pleased to indicate that the National Party supports the
Australian Crime Commission (State Provisions) Bill.
The National Party has long held a strong belief that
those who commit criminal acts deserve to be
apprehended and punished. It has always held the
police force in very high regard, and on many occasions
I have had reason to congratulate the members of the
Victoria Police for their success in apprehending
criminals — some for offences of a petty nature and
some for more serious offences such as capital crimes,
major burglaries, fraud and the like.
Obviously crime crosses state borders and increasingly,
with globalisation, national borders. We need an
efficient mechanism to take the fight right up to those
more sophisticated persons in our community, both
home-grown and foreign, who see an opportunity to
manipulate our laws to their gain. While the National
Crime Authority, since its establishment in 1984, has
undertaken its work with reasonable efficiency, clearly
with the increasing sophistication being employed and
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with new technology — cybertechnology — it is
obviously necessary for powers that might have seemed
in 1984 to be far-reaching, and in fact some people
would have thought overreaching, to now be made
available. That is understandable when one
contemplates the extraordinary developments in
technology in the intervening 20 years.

problem of doing it, to say nothing of the cost of doing
it. It can now be done at very little cost indeed. But
clearly that will open the door to the smart alecs in our
community — the smart operators — to manipulate it
to their own ends. It will take a lot of work by this new
commission to ensure that it is on top of it, if it is
possible to be on top of it.

It is obviously appropriate that some upgrade take
place. Whether it was necessary to abolish one
authority and create another, I am not sure. I do not
make a judgment on that; I am not in a position to make
a judgment on that. I am happy to say that this
legislation has been through a sieving process of
considerable intensity both at the commonwealth level
and in various state jurisdictions around the nation. It is
complementary legislation that will be enacted
similarly in all states, and I am happy to accept that
sufficient safeguards have been looked at so that we can
be reasonably confident that it is not unduly trampling
on civil liberties and that it provides a reasonable
balance between the rights of individuals and the need
the community has to provide our investigators with
sufficient resources, clout and investigatory powers so
they can pursue the various individuals and
organisations that would seek to undermine the whole
fabric of our society.

One thing I have always noted about the criminal mind
is its extraordinary inventiveness. You close off one
loophole and criminals seem to be able to discover
another. Clearly we need a very alert work force and
organisation equipped with the powers needed to
constantly be — as far as is possible — one step ahead
of the criminal mind, and if not ahead, certainly less
than half a step behind.

With the issue of drugs, we had a graphic example off
our southern shores recently with a ship from North
Korea. It is just one indication of the sorts of issues and
problems that are likely to confront us in the future. I
am not in a position to know the detail of the
apprehension of that particular crime, but obviously
some very good intelligence work was done
somewhere along the line. That ship was being
watched, and after an attempted drop of drugs the
offenders were apprehended on our shores, albeit with
the tragic loss of a life. Subsequently the ship was
seized and I understand the crew is currently
incarcerated, pending further court hearings. This is an
indication of the sorts of issues that will confront the
community in the future.
I do not know what will be the answer to computer
fraud and the use of this marvellous system we now
have that can communicate instantly right around the
globe — one can do one’s banking on it, as I regularly
do, with a good deal of confidence, can purchase over
the Internet and the like. It is an extraordinary piece of
technology, which the community is clearly benefiting
from. It offers the community great advantages, great
cost savings and tremendous opportunities for
communication, bringing people into the loop — so to
speak — disseminating information in a way that was
never possible before simply because of the physical

I do not need to canvass the provisions of the bill at any
length. They are in the second-reading speech,
Mr Vogels has addressed them to an extent and they are
easy to follow. I simply wish the new commission well.
The only warning I would sound is that there has been
some evidence in the past with authorities like this that
have powers well beyond the normally accepted powers
given to a police force that on odd occasions
apparatchiks become so involved and so taken up with
their own importance or the importance of the work
they are doing that they get a bit out of hand and pursue
individuals well beyond what is reasonable. We might
have seen an incidence of that once or twice with the
old National Crime Authority. I implore the new chief
executive officer and board of this commission to keep
a sufficiently tight rein on the organisation so that they
will not have any — for want of a better word — rogue
operators within their staff who make an unreasonable
pursuit of people without sufficient reason to pursue
them.
Having made that remark I hope it will be kept in mind,
but wish the new commission all the very best. We
need its protection; we look forward to its protection;
and we will be relying on it for protection.
Ms MIKAKOS (Jika Jika) — It is with great
pleasure that I rise to speak in support of the Australian
Crime Commission (State Provisions) Bill. This bill
arises as a result of an intergovernmental agreement
reached by the Australian government leaders at the
Summit on Terrorism and Multijurisdictional Crime on
5 April last year. The specific agreement reached at that
time was that the National Crime Authority would be
replaced by an Australian Crime Commission, to
continue the work that the NCA had been doing for
many years now in fighting organised crime in
Australia.
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Crime is becoming a lot more complex today as a result
of changes in technology, particularly the rapid take-up
rate in the use of the Internet, which has allowed great
opportunities and accessibility for Australians,
particularly those members of the community who live
in regional Australia, but has also provided criminals
with opportunities to conduct their fraudulent activities.
We need to ensure that our crime fighters are
adequately equipped with the powers and resources to
tackle these changes and developments in crime, and
the legislation before us, which is part of a national
package of legislative reform, does exactly that.

relation to criminal activities that involve state offences
irrespective of whether those offences have a federal
aspect.

This bill is based on a model bill developed by the
previous Intergovernmental Committee of the National
Crime Authority. The federal Parliament has already
passed its counterpart legislation, which came into force
on 1 January. I understand other jurisdictions are either
in the process of passing similar legislation or have
already done so. The bill seeks to ensure that the
Australian Crime Commission (ACC) is able to
conduct its operations in a seamless way across all
Australian jurisdictions.

There are, however, a number of important safeguards
that are put into place in this legislation — for example,
the ACC will only have access to special powers for a
state investigation or intelligence operation where the
board authorises it to conduct such an investigation.
The board will be empowered to authorise the use of
special powers when a specified threshold test is met,
and the authorisation of special powers by the board
will be subject to a number of additional safeguards in
the form of special requirements for the composition of
the board, special voting requirements and the power
for the intergovernmental committee of ACC ministers
to revoke the authorisation of coercive powers.

Clause 5 sets out the many functions of the ACC, but
essentially there are two key functions. One is to
investigate serious and organised crime, and the other is
to undertake intelligence operations into serious and
organised crime. The bill contains an extensive
definition of serious and organised crime, which
includes such matters as theft, fraud, tax evasion,
money laundering, currency violations, illegal drug
dealings, illegal gambling, obtaining financial benefit
by vice engaged in by others, extortion, violence and so
on. The bill seeks to introduce two new aspects to the
definition to do with firearms and cybercrime which
were not previously contained in the National Crime
Authority legislation.
As I indicated previously, the take-up rate for the
Internet is of great benefit to Australians, but it also
provides offenders with opportunities to engage in
fraudulent and criminal activities. It is for that reason
that cybercrime and firearms are included in the
extensive definition as part of the national agreement
that has been previously discussed in this house to do
with gun control measures.
The bill seeks to establish new governance
arrangements for the ACC. It will be governed by a
board comprising commonwealth, state and territory
law enforcement representatives and headed by a chief
executive officer whose key function will be the
coordination of the ACC’s operations and
investigations. The bill also provides for the ACC to
conduct intelligence operations and investigations in

The Australian Crime Commission will have similar
powers to those that the National Crime Authority was
able to exercise, including search warrant powers and
coercive examination powers. It does have some very
broad and special powers that the NCA was able to
exercise in order to give it this added, special role of
being able to investigate very complex and serious
crimes, and organised crime in particular.

The bill also provides for the ACC’s examination
powers to be exercised by examiners who will be
independent statutory officers. The powers of these
ACC examiners are the same as those currently
available to hearing officers under the state NCA
legislation. Similarly to the commonwealth act the bill
provides for the ACC’s coercive hearing powers to be
exercised, as I indicated, by these examiners. In this
respect our bill replicates the federal bill.
The bill also establishes a number of offences, such as
failing to attend an examination or to answer questions
and failing to produce documents or things when
required to do so by summons. The penalty provisions
for these offences are quite severe in order to be a
significant deterrent to people seeking to frustrate the
activities of the ACC. The penalty provisions are
equivalent to those penalties that are applicable under
the federal legislation. The bill also seeks to repeal the
National Crime Authority (State Provisions) Act 1984
in order to bring about the replacement of the NCA
with the ACC.
The final thing I want to touch upon is that the bill
seeks to put in place an appropriate constitutional
framework for the ACC to be able to operate across all
jurisdictions. It is necessary that the ACC be given
specific powers in order for it to be able to investigate
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matters under state law and in order to ensure that those
matters have proper validity.
In conclusion, this is an important piece of legislation. I
believe it has all the appropriate safeguards. When we
put any particular powers in the hands of these types of
bodies it is appropriate that we have proper checks and
balances in place to ensure that those powers are not
subject to abuse. I believe the agreement that has been
reached nationally and the model bill that was
developed and is now here before us today in this
Parliament seek to achieve that appropriate balance
between giving appropriate powers to be able to fight
organised and other serious crime in this country and
also having appropriate safeguards to ensure that any
defendant is able to properly defend themselves in our
courts. I think it has been demonstrated on many
occasions in this Parliament that the Bracks government
is seriously committed to fighting crime. It is pleasing
that the crime rate in this state has come down to the
point where Victoria is now the safest state in the
country.
The Minister for Police and Emergency Services in the
other place, the Honourable André Haermeyer, should
be congratulated on that. He has been committed to
increasing our state police force and resources in every
budget that has been handed down by the Bracks
government. Legislation and resources have been put
into place that tackle the threat of terrorism as it may
relate to Victoria. The legislation we are debating today
is one further layer to that level of protection that will
ensure we can adequately tackle organised crime and
other serious crimes in this state. I commend the bill to
the house.
Hon. R. DALLA-RIVA (East Yarra) — I am
pleased to contribute to the Australian Crime
Commission (State Provisions) Bill. It is important that
we support the bill, and the Liberal Party certainly
supports it. I am one of the few members of this
Parliament who has worked as an investigator within
the National Crime Authority, so it is with great
pleasure that I contribute to the debate on this bill. But I
also express a tinge of sadness that the National Crime
Authority, which has served Victoria and Australia well
over a number of years, has drawn to a close. I
compliment all governments — state, territory and
federal — on ensuring that this model legislation has
been developed forthwith so that we can continue the
fight against organised crime.
I must answer the assertions made by Ms Mikakos that
the alleged low crime rate in Victoria was as a result of
the work of the National Crime Authority. That we
have a lower crime rate because of the National Crime

Tuesday, 10 June 2003

Authority is really drawing a long bow because clearly
the National Crime Authority, now the Australian
Crime Commission (ACC), is designed to work against
organised crime and not the kind of crime Ms Mikakos
has alluded to in terms of local domestic investigations.
I can say that first hand having worked with the
National Crime Authority.
Ms Hadden interjected.
Hon. R. DALLA-RIVA — Ms Hadden would not
know what it was like. It was certainly a privilege to
work in that type of environment because you worked
across a multitude of different jurisdictions. There were
police officers and, dare I say it, barristers and solicitors
and investigative accountants from a diversity of
different areas, not necessarily from one state. It was
great to work across a multidisciplinary environment
because it brought in different law enforcement
perspectives. I remember working on a case that had
South Australian, West Australian, Australian Capital
Territory and Victorian police officers, barristers and
investigative officers. I cannot say what the cases were
because obviously — —
Hon. Bill Forwood — Why not?
Hon. R. DALLA-RIVA — Even under privilege I
could not say, Mr Forwood. I recall — and I note that
the new bill contains the same provision — that when
you walked into the place you were required to sign a
form saying that you would not disclose parts of the
investigation.
Seriously, the fact is that you are investigating
organised crime. That also involves the protection of
witnesses. I note that the bill covers those particular
areas as well. That is important because often the only
time you would actually get to find out what was going
on within organised crime rings and syndicates, was
when dealing with witnesses and the like, and they
would not give any detail unless they were afforded
some form of protection. That also included
examinations, and I know Ms Mikakos touched on that
in her contribution to the debate. It is important to
ensure that the examination of witnesses, or suspects,
can be undertaken without them remaining silent. It
also gives the opportunity for protection. That is
important in the overall investigation.
Before the National Crime Authority (NCA) finally
closes its doors it is important to put on record the work
of the national task forces, such as BLADE, which
worked to combat a South-East Asian crime syndicate.
Its work led to a substantial number of imprisonments.
The annual report of the NCA, which is a public
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document, referred to sentences of imprisonment of up
to 11 years and in some cases 16 years. Many people
were charged. The Swordfish task force was established
to combat money laundering; Freshnet to combat
established crime networks; Cerberus to combat the
Italo-Australian criminal network; and Panza to deal
with the outlawing of motorcycle gangs. It is important
to acknowledge the good work undertaken by the NCA
as it comes to a close in Albert Street, East Melbourne,
and the ACC commences operation in Latrobe Street.
The bill combines good work in law enforcement. The
ACC has replaced the National Crime Authority, the
Australian Bureau of Criminal Intelligence — which I
dealt with on a number of issues — and the Office of
Strategic Crime Assessment. Collectively they will
provide a better, more efficient law enforcement facility
and a better outcome for the future.
A press release of 26 May relates to the ACC’s focus. It
is important to acknowledge the principal issues that the
new chief executive officer of the Australian Crime
Commission, Mr Alistair Milroy, will be dealing with,
such as firearm trafficking; South-East Asian organised
crime; the continuation of established criminal
networks and special investigations; continuing
investigations into money laundering and tax fraud on
the commonwealth; amphetamine and other synthetic
drug investigation; vehicle rebirthing; identity crime
and card skimming. They are some of the investigations
it will undertake.
It requires a uniform approach. I welcome the ACC as
being a great law enforcement agency. I welcome the
bill and wish it a speedy passage to help in the detection
of organised crime not only in Victoria and Australia
but throughout the world.
Mr SOMYUREK (Eumemmerring) — I am
pleased to have the opportunity to speak in support of
the Australian Crime Commission (State Provisions)
Bill 2003. This is important legislation with respect to
fighting serious and organised crime in the 21st
century. The bill is based on a national model bill
arrived at through the ministerial intergovernmental
committee and drafted by the parliamentary counsel
committee. I understand all the states and territories will
enact legislation based on this model bill with necessary
local amendments.
The purposes of the bill are to make provision for the
operation of the Australian Crime Commission in
Victoria; to repeal the National Crime Authority (State
Provisions) Act 1984; and to make consequential
amendments to the various acts.
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The Australian Crime Commission was formed on
1 January this year through the enactment of the
commonwealth — —
Hon. W. R. Baxter — On a point of order, Acting
President, Mr Somyurek seems to have acquired an
extra lectern for the purpose of making it easy for him
to read his speech. He is clearly reading it word for
word. It is time that members in this place understood
they can resort to notes but not slavishly read a speech.
The fact that a lectern has been provided appears to me
to reinforce the view that the honourable member is
reading the speech word for word. The usual standing
orders ought to be upheld.
Mr SOMYUREK — On the point of order, Acting
President, I do not have a desk and I need to put my
notes somewhere. I am not reading word for word; I am
merely referring to my copious notes.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! The member is entitled
to use copious notes. He may continue his speech.
Hon. Philip Davis — On a further point of order,
Acting President, going to the substance of the matter
just raised by Mr Baxter, I am interested in the ruling
from the Chair in relation to the discretion which
members are apparently now afforded in relation to
furniture in this place.
There was some deliberation, as I recall it, before the
sitting started this year between the leaders of the
parties and the President in relation to what furniture
would be available to members for speaking and their
accommodation. If the Chair is going to rule that it is
entirely in the province of individual members to
determine what furniture they will use, where they will
use it and how they will use it, I cannot see that there is
going to be very effective management of the chamber.
I therefore ask you, Acting President, to indicate to the
member that it is disorderly for him to be unilaterally
determining to move furniture around the chamber.
Mr SOMYUREK — On the point of order, Acting
President, I did not act unilaterally. I actually sought
permission from the President to have this lectern here.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! I will refer that point of
order from the Leader of the Opposition to the
President and ask for her ruling. The member may
continue.
Mr SOMYUREK — The Australian Crime
Commission was formed on 1 January this year through
the enactment of the commonwealth Australian Crime
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Commission Act 2002. The ACC replaces the National
Crime Authority in accordance with an agreement
made by Australian government leaders at the summit
on terrorism and multijurisdictional crime held on
5 April 2002.
The NCA was created by the National Crime Authority
Act in 1984 in recognition of the need for a specialist
law enforcement agency to combat organised crime.
The NCA was given special powers to collect and
provide admissible evidence to the appropriate
prosecuting authority in each state and territory and in
the commonwealth. The ACC will retain the NCA’s
function of investigating serious organised crime on a
national basis and will combine it with the function of
collecting criminal intelligence and conducting
intelligence operations, which was formally carried out
by the erstwhile
Australian — —
Hon. W. R. Baxter — On a point of order, Acting
President, I request that you invite Mr Somyurek to
give you an assurance that he is not reading his speech
word for word.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! The member is aware
that he should not slavishly read his speech but that he
is allowed to refer to copious notes. I ask for his
assurance that he is referring to copious notes.
Mr SOMYUREK — I am referring to copious
notes.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! The member may
continue.
Mr SOMYUREK — Serious and organised crime
that can be investigated by the ACC mirrors that
investigated by the former NCA with two additions,
those being cybercrime and crimes involving firearms.
These offences outlined in the bill include illegal drug
dealings, money laundering, currency violations,
bribery and extortion.
The ACC is to be governed by a board which will be
comprised of all state and territory police
commissioners, the commissioner of the Australian
Federal Police and five other law enforcement officers.
The chief executive officer will be responsible for the
ACC’s day-to-day administration.
Clause 8 of the bill sets out the key functions of the
board. They are to authorise the ACC to conduct
investigations and intelligence operations and to
authorise the use of special powers in relation to those
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investigations. These special powers include coercive
examination and search warrant powers. Under clause 8
there are procedural requirements that provide
safeguards on the use of the special powers under the
bill. Clauses 8(2) and 8(3) specify relevant threshold
tests that must be satisfied before the board can
authorise the use of special powers.
Clause 8(4) sets the parameters of the investigation or
operation by specifying the detail that must be
contained in the written determination of the board
authorising the use of special powers. Clause 8(5)
requires the chair of the board to provide a copy of the
determination authorising the use of special powers
within three days of the determination being made. That
is an important clause with respect to the
intergovernmental committee’s oversight function.
These checks and balances and safeguards ensure the
right balance between the extensive powers given to the
commission and the rights of the citizen — although I
do concede that there is a body of opinion in the
community which argues that civil liberties are being
eroded with the introduction of this legislation,
particularly in relation to the ACC’s coercive
examination and search warrant powers. However, I
believe most Australians have now come to terms with
the fact that we cannot isolate ourselves from the rest of
the world, and that means perhaps attenuating some
aspects of our — —
Hon. Bill Forwood — On a point of order, Acting
President. The member has given us an assurance that
he is not slavishly reading; but I believe he has a written
speech in front of him. My belief would be that the only
way of verifying his assurance is for him to hand over
the speech he has got in his hand and compare it with
what is in Hansard. Then we will know once and for all
whether or not he is slavishly reading.
I am not suggesting that I do the job; I would be quite
happy for you to do it. But as far as I am concerned, the
member has given an assurance that he is not slavishly
reading, yet I believe he has in his hand a typewritten
speech.
Mr Lenders — On the point of order, Acting
President, the question of whether Mr Somyurek is
referring to copious notes or is slavishly reading a
speech has already been raised. He has given you an
assurance that he is reading from copious notes. I think
the issue is closed. Mr Forwood is proposing something
absolutely new in this place: that somehow or other
notes be handed over and matched with the Hansard
record. If that is a path Mr Forwood proposes to go
down, I would say it is a complete transgression against
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what has normally happened in this house. You have
ruled on this matter, and the matter is closed.
The ACTING PRESIDENT
(Hon. J. G. Hilton) — Order! On the point of order,
my understanding is that there is no compunction on
the member to hand over his notes to be compared with
Hansard. He has given me an assurance that he is not
reading his speech, and I have accepted that assurance.
He may continue.
Mr SOMYUREK — For the sake of preventing
serious and organised crime and for the sake of our
collective security, I commend this bill to the house.
Motion agreed to.
Read second time; by leave, proceeded to third reading.

Third reading
The ACTING PRESIDENT
(Hon. J. G. Hilton) — I am of the opinion that the
third reading of this bill needs to be passed by an
absolute majority. I ask the Clerk to ring the bells.
Bells rung.
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to be put in place by this bill are changes that relate to
the reorganisation of a government department. The
previous Department of Natural Resources and
Environment (DNRE) which was in place preceding
the last state election had responsibility for the full suite
of all our resource, conservation and environment
policy issues and had administrative functions for the
principal areas of activity in agriculture, fisheries,
minerals and petroleum, land management, the
management of our state forests and the oversight of
our parks system amongst others.
Importantly the community sentiment was that DNRE
had become unwieldy and unresponsive to the needs of
the citizens of Victoria, so on 19 July last year the then
Leader of the Opposition announced on behalf of the
Liberal Party that the Liberal Party would create a new
department of agriculture and resources which would
take on the divisions including agriculture, fisheries,
minerals and petroleum, forestry and water resources.
At the time the government berated the Liberal Party’s
policy position. Indeed in an article of 24 July last year
published by the Herald and Weekly Times Ltd a
government spokesman was quoted as follows:
And now he turns around —

Members having assembled in chamber:

The ACTING PRESIDENT
(Hon. J. G. Hilton) — I am of the opinion that the
third reading of this bill requires to be passed by an
absolute majority. So that I can ascertain whether an
absolute majority has been obtained, I ask members to
stand where they are.
Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.

Remaining stages
Passed remaining stages.

FISHERIES (AMENDMENT) BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

Hon. PHILIP DAVIS (Gippsland) — The Fisheries
(Amendment) Bill is a small bill which deals expressly
with an administrative change. I want to make some
very brief points. Firstly, the changes which are sought

referring to the Leader of the Opposition —
and says he wants to carve up DNRE, which on its own …
will cost a lot of money.
This just shows the Liberal Party doesn’t have anything to
offer in the way of policy.

I found it breathtaking hypocrisy that the government,
shortly after the election and having criticised the
Liberal Party’s election policy on this matter, would
immediately adopt that policy on the appointment of
new ministers. I issued a press release on 9 December
in which I congratulated the government on this policy
decision or administrative change, but I also pointed out
at the time what breathtaking hypocrisy it really was.
I do not intend to belabour the point, having made it,
that we always thought over the last year or so this
initiative would be of benefit to the administration of
natural resources in this state, that it would deliver
better outcomes in public policy and that it would also
simplify an administrative focus.
We welcome the proposition albeit it is a simple
administrative change — so simple, as confirmed by
officers who briefed the opposition, that there would be
no meaningful consequence should this legislation not
pass through the house these sittings. All the bill does is
propose to allocate to the new secretary to the
Department of Primary Industries the responsibility for
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the administration of the Fisheries Act. That is the
effect of the bill.
Notwithstanding that effect, although the administrative
arrangements that are currently in place are somewhat
complex, there would be no significant or material
impact if this bill did not pass. The bill is, in itself,
simple. It is simply machinery of government and I do
not propose to waste the time of this house by further
debating it. The Liberal Party supports the bill.
Hon. P. R. HALL (Gippsland) — The Fisheries
(Amendment) Bill has come about because since the
last election the government has decided to change the
name of the Department of Natural Resources and
Environment (DNRE) and split it into two new
departments — namely, the Department of Primary
Industries (DPI) and the Department of Sustainability
and Environment (DSE).
Whenever that happens or whenever there is a change
in the name of a government department, it causes
some confusion in the community. People often wonder
which particular areas of responsibility fall within those
new departments and under the carriage of which
minister those areas will fall. I must admit that I
experienced the same difficulty in respect of this
change in the structure of the department — that is, not
being sure where the fisheries area fell, whether it was
under the DPI or the DSE. The same applied with, for
example, timber and commercial forestry operations;
one wonders which of those matters fall under which of
the two departments. One area has been clarified for me
today. We are now told that fisheries comes under the
DPI.
That is essentially what the bill is about. It makes the
secretary to the Department of Primary Industries the
responsible officer in respect to fishing operations of all
sorts, with the Minister for Agriculture in the other
place being the responsible minister for fisheries.
When we talk about fisheries we talk about it in the
broader sense — both recreational and commercial
fishing. They are two extremely important industries
for the state of Victoria. They should never be
underestimated — for example, it has been estimated
from a 1996 survey that about 841 000 Victorians
participate in recreational fishing each year.
The survey also says that that number of people
contribute a total revenue of $3.85 million to the
economy of Victoria through recreational fishing
licence revenue. A lot of extra economic activity is
generated through the pursuit of recreational fishing in
people buying equipment for recreational fishing and
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people holidaying and staying at accommodation
facilities as part of a recreational fishing activity. An
estimated $1.265 billion per year is generated by
recreational fishing alone, and that is an enormous
contribution to the total Victorian economy.
It is about time the government looked at those figures
and perhaps did some research again into the impact of
recreational fishing because the survey figures that I
quoted come from a 1996 survey, which is some seven
years old now. The information needs to be updated,
particularly in light of the fact that we now have
recreational fishing licences in Victoria.
I am told that in the period 2000–01,
224 812 recreational fishing licences were sold. I am
not sure how that figure correlates with the fact that an
estimated 800 000-odd people are involved in
recreational fishing. Obviously some of those people do
not need licences if they are over or under a certain age.
Nevertheless there needs to be some correlation
between those two figures and updated research into
that would be helpful.
The commercial fishing industry is also an important
industry to Victoria. The total landed value of Victorian
catches is approximately $88 million worth of fish and
fish product. In addition, another $50 million worth of
catches is landed in Victoria from
commonwealth-managed fisheries.
Perhaps even more importantly, when they buy a fish
product from a fish shop or from a supermarket, most
Victorians expect to see a fair range of local product
available for sale. However, local fresh fish product
comprises less than 50 per cent of the stock available.
The majority of the fish that we see in retail outlets are
landed in places other than Victoria — that is, they
come from interstate or overseas. We need to take into
account and look into the fact that there is pressure on
the wild-catch industry.
The commercial fishing industry is under a great deal of
pressure. It is a bit like the timber industry, for example,
where sometimes political decisions have got in the
way of managing that resource in the way it should be.
I take the house back to the debate we had not long ago
on marine national parks. That had a significant impact
on the areas available for commercial operations, as
well as on recreational fishing. There is no doubt that
many of the prime commercial fishing sites in Victorian
waters have been squeezed out and taken away from
the commercial sector because of the creation of marine
national parks. That has put a lot of added pressure on
the existing resource in other areas where people are
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still trying to catch fish. Having more fishers trying to
catch fish in a smaller area puts extra strain on the
resource.
There are about 90 commercial fishing licences for
bays and inlets in Victoria. There were more than 200
not so long ago, but under the Kennett government a
voluntary buyback of bay and inlet licenses reduced the
number of licences by just over half. More recently the
Bracks government decided to exclude another seven
bay and inlet licences in the Mallacoota Inlet, where
there were four licences, and in Lake Tyers, where
there were three up until 10 April this year. That
decision was taken by the government prior to the last
election. It was more a political decision than anything
else.
There is a challenge for the government to work with
the commercial sector and with the recreational and
tourism sector to develop recreation-only fishing zones,
but we should do it such a way that everybody’s views
are taken into account and some agreement is reached
rather than without consultation making unilateral
decisions just to buy out or take away licences.
The rock lobster industry is another one that has been
under some pressure with the introduction of quotas.
The seafood industry safety plans will also put a bit of
extra financial pressure on some of those smaller
fishing operations. The fact that licence fees will be
increased annually with indexation applied in the last
state budget also puts a bit of pressure on this
particularly important industry.
So there is a lot of pressure on the commercial fishing
industry in Victoria. If we are not careful about it and if
the government does not show support for that industry,
a greater percentage of what we buy from retail outlets
could be fish imported into this country and there could
also be stock that is taken in other states and brought
into Victoria.
There is absolutely no doubt that this government needs
to concentrate more on and encourage greater growth in
the aquaculture industry. There are over
200 commercial licences in the aquaculture industry
now and they produce over 2500 tonnes of fish per
year. So it is a growing industry, but it is growing rather
slowly. If you look on a worldwide basis, the wild
harvesting of fish in 1995 produced 100 million tonnes
while aquaculture produced 20 million tonnes. By 2000
the corresponding figures were: wild harvest,
87 million tonnes; and aquaculture, 42 million tonnes.
So worldwide a greater proportion of the demand for
fish was being met by aquaculture ventures. But
Victoria has lagged sadly behind all the other states. Six
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years ago in Victoria we accounted for just under 4 per
cent of Australia’s production. Just recently that figure
was something like only 2.7 per cent of Australia’s
production, so proportionately we are not keeping up
with the rest of Australia and Australia is not keeping
up with the rest of the world. With the fact that
consumer demand for fish product is continuing to
increase — it is seen as a very healthy product to
consume — the pressure on the wild resource is getting
more and more and therefore it will need to be replaced
by aquaculture ventures. But once again there needs to
be a greater focus by governments on supporting that
growing aquaculture industry if we are to meet the need
for fish for consumers in the future.
I make those comments about fisheries in general. Both
recreational and commercial fishing are important
industries to this state. Yes, this bill brings about a
change in which minister is responsible for actually in
charge of it. I say to the Minister for Agriculture: it is
an important industry; work carefully with it. It is an
industry that we need and an industry that we need to
continue to protect, nurture and develop in a way that
ensures that our future needs are accommodated
through that industry.
So, Mr Acting President, with those few words, I am
prepared to indicate that the National Party has always
been a strong supporter of the fishing industry and is
prepared to support this bill before the chamber this
afternoon.
Hon. J. H. EREN (Geelong) — I rise to speak in
favour of this bill, which arises from the
machinery-of-government changes implemented in
December 2002. The functions of the former
Department of Natural Resources and Environment
were split between the new Department of Primary
Industries and the Department of Sustainability and
Environment.
The Conservation, Forests and Lands Act 1987
established the Secretary to the Department of Natural
Resources and Environment as a body corporate. The
body corporate is provided with various powers which
apply in respect of a number of acts, including the
Fisheries Act. The body corporate has the power to
delegate and to appoint authorised officers with powers
relating to infringement notices and other enforcement
powers.
Following the machinery-of-government changes, the
Secretary of the Department of Sustainability and
Environment is the body corporate under the
Conservation, Forests and Lands Act 1987. This bill
proposes to ensure that the Secretary of the Department
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of Primary Industries (DPI) can directly exercise
relevant statutory responsibilities and powers under the
Fisheries Act and the Conservation, Forests and Lands
Act as intended by the machinery-of-government
changes.
This bill also seeks to amend the Surveillance Devices
Act so that the secretary of the DPI can carry out
functions under that act to facilitate the use of
surveillance devices in respect of fisheries
investigations and to ensure that the secretary of the
DPI is responsible for providing an annual report of
activities under the Surveillance Devices Act.
The bill also makes consequential amendments to
Department of Primary Industries acts to update
references to the former Department of Natural
Resources and Environment. Some members may ask
why it is necessary to pass this legislation now. I would
answer that although it is possible that the appropriate
delegations could minimise the impact of changes on
the day-to-day administration of the Fisheries Act, that
approach is administratively cumbersome, and it also
fails to provide clear lines of accountability for fisheries
management, given that the new administrative
arrangements do not intend to provide the Secretary of
the Department of Sustainability and Environment with
any responsibility for fisheries management.
I do not want to dwell on this too much, therefore I
commend the bill to the house.
Motion agreed to.
Read second time.

Remaining stages
Passed remaining stages.

LIVESTOCK DISEASE CONTROL
(AMENDMENT) BILL
Second reading
Debate resumed from earlier this day; motion of
Hon. T. C. THEOPHANOUS (Minister for Energy
Industries).

Hon. PHILIP DAVIS (Gippsland) — It is a delight
to be on my feet for two bills in a row and be able to
say the opposition supports the government. Of course
generally the government perceives that we are here to
obstruct, delay, harry and frustrate its program, but I
can say that we are trying to assist the government to
deal with important legislation with all expedition.
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Unlike the earlier bill on fisheries, I regard this bill on
livestock disease control as important. The reason I do
so is that it deals not only with the very important
livestock industry but also with amendments relating to
plant health and plant products. I will briefly go to the
purposes of the bill.
The bill amends the purposes and objectives of the
Livestock Disease Control Act to provide for
preventing disease as well as controlling it. It extends
offences relating to storing, collecting or feeding swill
to pigs to include material that has been in direct
contact with material originating from placental
mammals. It makes it an offence to knowingly supply
material originating from a placental mammal to be fed
to pigs.
The bill provides that police officers and emergency
services workers can be appointed as inspectors as a
class in the event of a quarantine or restricted area.
Victoria can certify an outbreak of exotic disease that
occurs in any part of Australia, and court proceedings
that could hinder the response to the disease are
prevented. Further, the bill makes changes to the Sheep
and Goat Compensation Fund. I think I will leave the
last matter until the end of my contribution, because it
is fairly significant in itself. I wanted to talk particularly
about controlling exotic disease.
This bill is important for a number of reasons. I have
been privileged to have had the opportunity to visit the
United Kingdom at a time coincidental to the British
government’s management of its extraordinarily
difficult challenge with foot-and-mouth disease, which
broke out, I think, in February of 2001.
I was visiting the UK in June, July and August 2001
and I was really overwhelmed — that is the way I
would express it — by the difficulties of managing that
foot-and-mouth disease outbreak which cost the British
economy billions of pounds. More than 6 million
animals were destroyed. For anyone who has worked a
lifetime with animals as I have, I have to say that it was
a matter of great distress to see the work of lifetimes of
generations of farmers who had cared for and nurtured
their stock, destroyed in such a fashion for the want of,
frankly, an effective disease control program. Though
there had been a major exotic disease outbreak in the
UK in the early 1960s, and there was necessarily an
exhaustive debriefing in relation to protocols following
that event, the fact of the matter was that the scope of
this outbreak was simply beyond the comprehension
and understanding of contemporary managers of
livestock — and I am referring to managers not just on
farm but animal health officers in government health
departments and so on.

LIVESTOCK DISEASE CONTROL (AMENDMENT) BILL
Tuesday, 10 June 2003

COUNCIL

In the end the British government needed to bring in the
army to play a significant role in response to that
outbreak. What was instructive for me, visiting at that
time, was that there were many Australian veterinary
officers, both private and government departmental
officers, who were seconded or who thought it a useful
part of their professional obligation to offer themselves
to the UK government to assist with that program, and I
had the good fortune to meet with quite a number of
them. I will come to that in a moment.
When I was first in London I met with the National
Farmers Union and had an extensive briefing from the
NFU about the perspective of the management from the
farmers’ side of it. Subsequently I had various meetings
with government officers. In particular I visited Carlisle
which was, if you like, the epicentre or main area of the
outbreak; something in the order of more than 50 per
cent of the total cases were identified within the
management zone based at Carlisle. They were
working there in teams of vets, many of whom were
Australian. I certainly came back from the UK with a
clear impression, as expressed to me by the Australian
veterinary surgeons, many of whom were from
Victoria, that we needed to look very sharply at our
management practices and protocols and put in place a
more vigorous regime to response to any potential
outbreak of foot and mouth particularly but exotic
disease generally.
So I was pleased when last year, in September 2002, on
a national basis with state participation, a project was
run called Exercise Minotaur. The purpose of Exercise
Minotaur was to run a hypothetical foot-and-mouth
disease problem-solving exercise which engaged all the
decision-makers who would inevitably be involved in
such an exercise should it become a reality to put in
place a response.
So there was a hypothetical, where the details of the
outbreak were disclosed progressively and obviously
the necessary resources were hypothetically marshalled
to deal with the outbreak. In fact I had the opportunity
to talk to some departmental officers from Victoria —
people I know who have been working for the
department for many years — who were engaged in
and went to Canberra to be part of that project. I think
they felt great confidence in their ability to respond, but
obviously they were concerned about some aspects that
should operate more tightly.
I understand there has been a serious debriefing and a
report has been written, which is not yet published as I
understand it — I certainly have not been able to get a
copy of it to this point — which analyses Exercise
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Minotaur. I look forward to seeing those results
publicly.
Some conclusions were drawn from the exercise which
have led to the proposals contained in this bill. They are
not unreasonable proposals, and as I have briefly
outlined them when speaking on the principal purposes
of the bill I will not recite them. Essentially they deal
with the fact that Victoria participated in the national
foot-and-mouth disease outbreak simulation, Exercise
Minotaur, in September 2002. The legislation seeks to
address improvements required to legislation to protect
livestock, plants and plant products from diseases that
were identified during that exercise. These
improvements will optimise Victoria’s response in the
event of a major outbreak of an exotic disease such as
foot-and-mouth disease — an outbreak which might be
on a par with that which devastated England in 2001.
The recognition of the measures to limit potential
disease spread through pig swill is important, given that
cross-species contamination as a result of pig swill was
believed to have been the cause of the 2001
foot-and-mouth disease outbreak in the United
Kingdom. Clearly, Victoria has an obligation to
respond quickly and effectively to contain and prevent
any disease outbreak to minimise the economic and
social impact of that disease.
It is certainly the case that Exercise Minotaur has been
the catalyst for these amendments, but we should not
rely just on Exercise Minotaur; we need to be
constantly vigilant in relation to the consequences of
exotic diseases. To put that in perspective, the outbreak
of foot-and-mouth disease occurred in the United
Kingdom in February 2001 and by the time it had been
eradicated — that is, in September 2001 — more than
6 million animals had been slaughtered, over 4 million
for disease control purposes and over 2 million for
welfare reasons. The direct cost to the public sector was
estimated to be over £3 billion and the cost to the
private sector was estimated to be over £5 billion. At
that time the exchange rate was in round figures 1 for 3,
so we are talking about its being at that time in
Australian dollars in the order of a $9 billion cost to the
public sector and a $15 billion cost to the private sector.
That would be just an extraordinary cost to the
economy. What the cost does not identify, and I want to
lead into my remarks about ovine Johne’s disease with
this comment, is the impact on the community — on
individuals and on society — as a result of these disease
challenges for our farming districts. In the case of
foot-and-mouth disease virtually the whole of the
English countryside in areas which were predominantly
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in the north and to a lesser degree in the south ground to
a halt.
The tourism industry was completely devastated
because it was impossible for people to move around
freely. International and domestic tourism was
significantly affected because it was not possible to
enter land that was normally accessible to tourists.
There were restrictions on traffic and vehicles had to
undergo decontamination procedures. In the areas I
visited, northern and central England, particularly in the
Lake District, tourism had come to a standstill and I
seemed to be the only visitor. I was there on a working
trip, but I was about the only visitor in any of the small
towns I travelled to.
The impact on farming families was tragic. I visited
during June and July, and I recall having dinner with a
couple who had not been able to physically leave their
farm since the outbreak occurred in February. Food and
other supplies were handed over a fence and passed
through a decontamination process to reduce the risk of
foot-and-mouth disease affecting their property.
It is hard to imagine what it would feel like to be a
prisoner in your own home. I do not wish to talk about
home detention, but I dare say I have seen it in action.
The difference is that these people were not allowed out
on day release. They had to make a decision that they
would not put the welfare of their animals at risk by
leaving the property and bringing back any diseases.
I saw the difficulties encountered in a dairy farming
district where milk tankers were moving around from
farm to farm and people had to go to extraordinary
lengths to reduce the risk of cross-contamination.
Everybody had to wash themselves down, change their
clothes and put on different waterproof gear and be
disinfected. They also had to wash down the trucks
before entering the next property.
The logistical arrangements were extraordinary, and I
can well understand why the cost was in the order of
A$25 billion between the government and the private
sector. There was lost production because people had to
destock. Over 6 million animals were slaughtered and
production ceased. Some compensation arrangements
were in place, but financial compensation never makes
up for the loss to a farming family of animals which in
an intensive farming environment mean a great deal
more than individual animals might to an extensive
grazing enterprise in a large pastoral area in a country
like Australia where perhaps the intimacy in terms of
animal welfare is not quite so intense. I saw a good deal
of the social impact of foot-and-mouth disease and I do
not want to ever see it visited on Australian farmers.
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I have seen first hand the consequences of the impact of
disease on farming communities. I refer expressly to a
further provision in this bill relating to ovine Johne’s
disease (OJD). I have seen the social consequences of a
community being inflicted with an animal disease that
has required that community to face the dilemma of
individual and collective decision making about how to
manage the disease leading to the eradication of large
flocks.
We first saw ovine Johne’s disease identified in
Victoria at Ensay in Gippsland, in the Tambo Valley. I
am quite sure that in retrospect we would not now
claim that that was the first outbreak of Johne’s disease,
but it was certainly the first formally identified in
Victoria. Subsequently stock in many other parts of the
state were identified as being infected with Johne’s
disease. For those who are uninformed, Johne’s disease
is an incurable wasting disease of the gut. Ovine
Johne’s disease is the form that affects sheep and/or
goats and bovine Johne’s disease affects cattle.
When OJD was identified in the Tambo Valley in 1996
a representation was made to the government of the day
by the Victorian Farmers Federation to put in a place a
program of control and eradication. The then
government responded affirmatively. That response
involved establishing an eradication program based on
some compensation provisions.
While I do not intend to recite the history of that
arrangement, in relating the impact of exotic disease on
farming families it is important to relate the social
devastation. When you have a district which has a
heritage based on a system of agriculture, such as the
Tambo Valley and the area south of Sale between
Longford and Woodside where a significant number of
flocks were identified as being infected and were
ultimately destocked, the change in the land use
practice is quite traumatic. For people who may have
been dedicated to breeding, selecting and growing fine
wool sheep for generations to find that their flock was
diagnosed with OJD and that the only practicable
option for them was ultimately to destock left many
families — I do not just mean the farmers in those
family units but the whole of the family — devastated.
One of the hardest things I have ever done in my job as
a member of Parliament was to address a meeting of
about 100 of these families one day in relation to their
concerns about the way that program was being
managed. I have to tell the house that I would not want
to have to meet other families in circumstances like
that.
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In speaking on this bill I need to declare a personal
knowledge and interest in it. It is a fact that my own
farming property was one of those farms which was
ultimately diagnosed with OJD. It was my private
veterinarian who, at our request, did some
post-mortems on a couple of sheep which were
showing ill thrift and which proved by analysis to have
OJD. The result of that was the necessary further
review of the health of the flock to determine whether
all of the sheep were potentially at risk.

changes to the Sheep and Goat Compensation Fund
which make the fund more financially accountable and
responsive in relation to compensation for a wider
range of diseases. In particular it puts the machinery in
place to give effect to the agreement between the
industry and the government which was achieved last
year and which was to deal with the debt of the fund,
which was approaching $16 million. The government
made a policy decision to forgive the debt and to
change the basis on which the fund operated.

The net result of all of those investigations was that we
concluded ultimately that the most sensible thing for us
to do regrettably, although we could not find anything
in the breeding flock that proved positive to ovine
Johne’s disease, was to destock the farm. That was a
very difficult decision because it meant the end for the
time being of a situation we had invested a great deal of
emotional energy in developing. Those observations are
not news to many members of this place because they
have heard me refer to this on earlier occasions.
However, it does allow me to understand in a way that I
am not aware any other member of the house could
possibly understand the impact on those individuals
who are affected, because I have been there.

The way the fund had been operating was that after a
proper authority and reference to the Sheep and Goat
Compensation Advisory Committee, payments from
the fund could be made in relation to the policies which
led to compensating people who were involved in the
eradication and control arrangements. If there were any
deficiencies in the fund — it operated on an
imprest-type system — the fund continued to draw
against Treasury advances to meet the expenses of the
fund only so long as those expenses were incurred on
the agreed basis of the policies. The consequences of
that were that the fund kept accruing a liability which
was significantly in excess of the ability of the Sheep
and Goat Compensation Fund levy to ever disburse,
certainly not in my lifetime, unless the levy was
significantly increased per head of livestock to an
amount which would be very difficult to sustain.

Mr Smith and Mr Stoney are two members of the house
who were involved in the inquiry of the Environment
and Natural Resources Committee, which looked at
these issues, and they could testify to what a draining
experience it was for them to deal with those families
who were affected.
The evolution of the management of this disease is that
there are changed management arrangements in place
now compared to what there were during its initial
outbreak. I guess that is a reflection of the fact that the
disease was more widespread than it was initially
thought some seven years ago when this policy
response was first proposed. In retrospect many of us
would say the initial policy response was not
appropriate, but we can only say that in hindsight. Had
the industry and government decision making at the
time achieved the objective — which was a very quick
ring fence and eradication of the disease — we would
well be able to say what a good policy response it was.
History is a great teacher, and we now know that
different arrangements are required to effect a proper
management of the disease because it is a disease that
crosses state borders and that has implications which,
quite frankly, veterinary science does not yet properly
understand. We are still learning about management of
the disease as time goes by.
The bill deals particularly with an aspect of the
management of ovine Johne’s disease and specific

By industry and government agreement it is not
possible for that fund to incur additional significant
liabilities without the approval of the Treasurer. In other
words, a proposal has to be formally authorised by the
Treasurer to enable the fund to make advances beyond
what are, in effect, the income and assets of the fund. In
that way the fund has been brought under better
financial control. On the basis that this is a proposal
brought together and properly agreed to by industry and
government we believe that is a sensible arrangement.
The pastoral group of the Victorian Farmers Federation
(VFF) raised some concerns with me about the
operation of the bill. Having had a look at the detail of
the bill and the Livestock Disease Control Act together,
I am satisfied that it is not possible for the Sheep and
Goat Compensation Fund to be operated unilaterally by
government. In other words, industry needs to be
consulted on the levies and payments from the fund,
because the structure of the operation of the
decision-making tree is that matters must be referred to
the industry advisory committee, which is dominated
by industry representatives. So I believe the concern —
which I understand was referred to the Minister for
Agriculture, myself as the shadow minister for
agriculture and resources, and the members for Swan
Hill and Benalla in the other place — is dealt with.
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I discussed that with the VFF on a couple of occasions
and expressed my view that in the second-reading
debate we should make it clear that we believe the joint
operation of the bill and the act will mean that the
industry has to be consulted in all matters relating to the
raising of levies and expenditure from the fund and that,
therefore, a liability cannot be incurred on the part of
the industry without proper consultation.
I do not want to belabour the point, but this issue of
dealing with the control, quarantine and disposal of
livestock as part of industry management arrangements
for the better welfare of animals and, more
importantly — or equally importantly — for the
maintenance of access to markets, is very critical. But it
has the thorny spikes of a dilemma in terms of public
policy because of the broad impact it will inevitably
have on the families affected, whether by ovine Johne’s
disease, as we have experienced in Victoria over the
last nine years or — what I see as a more challenging
threat — foot-and-mouth disease, which I saw at work
in the United Kingdom. I regard myself as being
privileged to have had a look at the government’s
response to the foot-and-mouth disease in the UK in
2001.
I hope the measures that are contained in this bill to
give more teeth, if you like, to the operation of the
Livestock Disease Control Act will help us to defer and
defray, if you like, any cost to the community — not
just the economic cost but the social cost, which is
equally important. I certainly would not like to see
Australian or Victorian families effectively prisoners in
their own home for fear of spreading that disease, as I
did in the United Kingdom. So without further ado I
urge speedy passage of the bill.
Hon. B. W. BISHOP (North Western) — I rise on
behalf of the National Party to speak on the Livestock
Disease Control (Amendment) Bill. I would like to
touch on the broad purposes of the bill, which seek to
amend the Livestock Disease Control Act 1994 and the
Plant Health and Plant Products Act 1995 to facilitate
prompt action in the event of an exotic disease outbreak
and to remove government liability for the Sheep and
Goat Compensation Fund.
As is its usual practice the National Party has consulted
widely on this particular bill. It does so on every bill,
but this bill is of great importance to the National Party
due to its effect in setting up a structure in the event of
an outbreak of an exotic disease. The National Party
supports the bill; it sees it as a good bill that puts in
place the structure I have just spoken about.
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I have been in agriculture all of my life, and agriculture
has been a wonderful contributor to Victoria — to its
economy, to its wealth and wellbeing — and I suppose
you could say the same in relation to all of Australia.
We have had our tough times in agriculture. We are
having tough times now with the drought that has held
sway over most of our land for the last four or five
years in some cases and certainly the last two years in
many. At this stage it is important to say that many city
people may have a view that the drought has ended but
I assure them that it has not. The drought is still holding
sway over much of Victoria, and certainly the stock
feed and grain industries are waiting with great
expectation for the good rain that we have not had for
some time.
If Victoria is to achieve $12 billion in agricultural food
exports by 2010 we need to protect our great reputation
for agricultural products domestically and overseas.
They are very highly respected in a clean, green process
which gives us access to markets and better prices for
our products, particularly on the international market,
but it comes at a price, which is regulation across many
areas of agriculture. Whether we like it or not we must
have that regulation to protect our reputation in relation
to the cleanliness and good health of our products, be it
on minimal residue levels, on the Australian Quarantine
and Inspection Service controls in relation to our
exports, on our trace-back programs or on our quality
control programs. They are all regulations, and with
many others they all play a part in protecting our
domestic food as well as food that goes off to the export
markets.
We are fortunate that Australia is an island because we
can put in place some strong policies in agriculture to
protect our shores. But outbreaks of disease do occur in
agriculture, and I was listening quite intently to the
Leader of the Opposition when he talked about the
foot-and-mouth disease outbreak in the United
Kingdom. There were huge losses of about £8 billion
probably equating to $12 billion to $15 billion in
Australia. That is an enormous amount of money out of
agriculture. But it is not only the amount of money, it is
also the dramatic effect on farming families, farming
areas and farming communities throughout the United
Kingdom.
It is topical in Australia too because in the wheat
industry we have had an outbreak of the wheat mosaic
virus, which will probably be here for a long time. By
all reports it was previously contained in research plots
which we think were at Horsham and Bendigo, but it
has now been found in a wide range of areas on farms,
roadsides and public land as well.
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We do know it is in other cereals and grasses as well.
So from all the reports of the wheat mosaic virus it
looks as if we are stuck with it. We certainly hope in
this country that our different climate will reduce the
impact of this particular disease on our crops. Some of
the commentators say that it may only have a 1 per cent
loss in relation to our yields in particular crops, but that
is still a huge loss as it comes straight off the top of
whatever profit margin may be there.

into our country, and secondly, in having a rapid
response program in place. I can remember serving on
the Environment and Natural Resources Committee,
which produced a report called Weeds in Victoria. One
of its recommendations was that if a weed was
identified as likely to cause tremendous problems we be
able to put a strike force or a task force into the
particular area to wipe out the threat immediately so
that we would not have any further difficulty with it.

Agriculture is extremely important in Victoria. We
have got about 35 000 farms; we have probably got
between 60 000 and 70 000 farm families and direct
employment of 45 000 people on farms and in
agriculture, and no doubt thousands of others employed
in service industries across the state, so agriculture is
important. It is worth having the right, tough
regulations in place to ensure that we protect our
commodities into the future from the attack of exotic
diseases.

I think those things are really best managed from a
totally national approach. We urge other states and
territories to come on board as soon as possible. We see
enough difficulties in Australia with across-the-border
anomalies and deficiencies so I think that adds even
more weight to the argument for having a national
approach in relation to that, particularly in relation to
achieving uniformity.

As I see it, the bill performs two major tasks: one is the
provision of better risk management in relation to
incoming diseases that might challenge our country; the
second is a rapid response capacity for exotic animal
and plant diseases. I suppose there also a third point —
that the bill removes government liability for
compensation overruns and allows the Sheep and Goat
Compensation Fund to compensate for other diseases as
may be appropriate from time to time. This
arrangement in relation to the Sheep and Goat
Compensation Fund came out of an industry
negotiation and agreement between the Victorian
Farmers Federation (VFF) and government, with the
government liability to underwrite the fund removed as
part of the arrangement that the government took care
of the $16 million fund debt that was in that process.
Some concerns were raised with the National Party on
the wider use of the fund, which is also provided for in
the bill. This issue was raised relative to adequate
industry compensation if the fund were used for
something else. We think that request and that query
were fair enough, but as the advice we have received in
relation to that indicates that any decision to widen the
use of the fund would be based on advice from the
compensation fund advisory committee we believe
those concerns raised with us have been addressed,
because the advisory committee has a majority of
agricultural people sitting on it.
Another concern that we raised in relation to the
briefing and the bill itself was the important issue of
when other states and territories would come on board.
We think that is most important, firstly, in the first
tranche of the exercise of preventing diseases coming

As I said, I listened to my colleague the Honourable
Philip Davis relate his experiences with foot-and-mouth
disease in the United Kingdom. I commend to the
Parliament the contribution of Dr Bill Sykes, the
member for Benalla in the other place. Dr Sykes is of
course a veterinarian, and he went over to the United
Kingdom. I certainly advise members with any interest
in this subject to read his contribution in the other
house.
The management of foot-and-mouth disease in the
United Kingdom certainly tugs at your heartstrings. It
makes for good reading and helps in understanding
both the emotional and the monetary effects of
foot-and-mouth disease in the United Kingdom. An
exotic disease could have similar effects in Australia,
which is why we need good, tough and strong rules in
place.
Be that as it may, of course Australia is different from
the United Kingdom. At the northern end of our
country there are huge properties and there are plenty of
carriers that could spread exotic disease, be they wild
pigs, horses or buffalo. An outbreak of exotic disease
from the north would certainly take some managing; it
would be tough. When we come down through
Australia and get into closer settled areas I suspect it
might be easier to manage — not that I am sure about
that, it may well not be — and easier to control any
carriers and do the quarantine jobs.
During the consulting process on the bill some
questions were raised about whether we had enough
resources — for example, do we have enough vets on
the ground in Victoria and Australia, be they private or
government department vets? I am sure that the secret
to the adequate control of an exotic disease attack on

LIVESTOCK DISEASE CONTROL (AMENDMENT) BILL
2142

COUNCIL

this country would be, firstly, to spot it quickly and to
stamp it out quickly before it explodes everywhere. It is
important that we are assured that we have the
resources of enough vets.
As we work through these pieces of legislation on
animal health in Australia it is all very well to have the
best-laid plans, but we must have the resources and
people to make those plans work. I suspect that the first
of the two necessary stages would be adequate animal
health officers on the ground. We cannot just make
them appear magically so we will need strong resources
of them on hand. Good testing facilities would be
necessary to ensure we can quickly grasp what the
disease is and how to manage it. All those areas would
need strong backup in the case of a disaster.
I note also from the briefing on the bill, and from my
reading of it, that we can appoint inspectors such as
police, State Emergency Service and Country Fire
Authority officers to do tasks in the event of a disease
outbreak. They have very strong powers which are set
out under clause 8 of the bill. Those powers might
include rather run-of-the mill tasks such as controlling
traffic, monitoring livestock movements or enforcing
quarantine moves. That is all good solid stuff and
would be absolutely necessary. It will mean everyone
can put their shoulders to the wheel.
However, when we look at division 3 — and I will not
go into great technical detail on this — it can be seen
that these people are given wide powers. We believe
they will need some training because they may well be
expected to test, treat and vaccinate animals. That
training might be necessary to provide the horsepower
of the people on the ground. If so, that is okay; the bill
is about putting those structures in place. The training
might involve a short course so that they know what
they are doing, for their own protection as well as
everyone else’s.
I conclude the National Party’s contribution on this bill
by saying that it believes it is a good bill. It puts up the
framework. I make the point that it should be a national
approach given that Australia is an island. We can
certainly manage things better if the outbreak of exotic
disease is looked at from a national perspective. Given
the speed at which exotic diseases spread, such as the
instances in the United Kingdom where in three or four
weeks foot-and-mouth disease was evident from one
end of the place to the other, we need to be crystal clear
and professional in the way we go about the
management of outbreaks in this country.
In conclusion, the National Party supports and
commends the bill to the house. We hope and pray that

Tuesday, 10 June 2003

we never have to implement exotic disease measures in
this country.
Hon. J. A. VOGELS (Western) — I am pleased to
have the opportunity to speak on the Livestock Disease
Control (Amendment) Bill. I read the contributions of
the members for South-West Coast and Benalla in the
other house who have for many years been veterinary
surgeons in rural Victoria. They both made an excellent
contribution because they understand what is happening
with diseases and exotic diseases. It was very good to
read their contributions in Hansard.
We all know the importance of the bill and agriculture
to Victoria. Last year the gross value of agricultural
product in Victoria was $88.3 billion. In that year
Australia exported $7.6 billion worth of food overseas,
which will increase to $12 billion by the year 2010. It is
obviously very important to the state.
Some 35 000 Victorian farmers directly employ
100 000 or more people in value adding to their
products. Value adding in the dairy industry is probably
one of the main employment drivers of rural Victoria.
Mr Viney — You’re going well, John!
Hon. J. A. VOGELS — I know you’re watching
me like a hawk, but that is okay — I don’t mind. When
a dairy farmer, of whom there are about 10 000, milks
his cows in the morning that milk product goes to the
factory and is turned into all sorts of consumer products
we use every day, and that value adding is fantastic for
the whole of Victoria.
If an exotic disease, such as foot-and-mouth or mad
cow disease, broke out it would in one fell swoop
devastate Victoria. If we think the drought has had a
huge effect on Victoria at the moment, which it has, an
outbreak of exotic disease would be such that the
drought would pale into insignificance.
The Honourable Barry Bishop said an exotic disease
outbreak in wheat has been discovered in Australia. We
are told that it will probably cost the Australian
economy about $200 million — although at this stage it
will affect only about 1 per cent of crops, that 1 per cent
will take $200 million off the price of wheat. Luckily
that wheat virus will not affect Australia’s exports but
some other exotic disease could be more devastating.
Last year a number of my colleagues and I visited the
quarantine facility at Geelong. We were given an
excellent insight into how that facility is beginning to
plan for an exotic disease outbreak or even a suspected
outbreak. It was great to go to the Geelong facility.
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We also went to Tullamarine where customs officers
took us through how they deal with what is coming into
Australia, which was also interesting. It was great to see
how customs officers have upgraded their skills to
detect exotic diseases throughout the world. Then we
went to the ports where people are also much more
involved in understanding, watching and monitoring
what comes into Australia. To its credit the federal
government has put an extra $600 million into the
budget to upgrade our customs and quarantine facilities.
The state government, to its credit, has put $24 million
into its budget this year for the same reason — to help
us get on top of this problem.
The only problem I have with the bill is clause 8, which
allows members of the police force or persons
employed or engaged by emergency services, such as
the State Emergency Services, the police, Country Fire
Authority officers and lifesavers, to be declared
inspectors in the case of an exotic disease outbreak. I
would have no problem with this if these people were
monitoring livestock movements or engaged in road
traffic control if there were an outbreak of exotic
disease, but allowing police officers, CFA officers and
lifesavers to perform the functions and exercise all the
powers of inspectors under division 3 of the act does
concern me. They will have the power to test,
vaccinate, treat, take samples and destroy livestock. To
me, a lot of these people are very well meaning, but
they would not know one end of a cow from another.
Just because someone is an emergency officer, a CFA
officer or a lifesaver does not mean that they can be
empowered to decide whether cattle should be
destroyed. It is ludicrous, and the minister should look
at that.
If there were an outbreak — I hope to God there never
is — it would make much more sense to give those
powers to farmers because they deal with these
situations every day of the week. They treat cows, take
blood samples, give injections and put animals down if
necessary. I ask the minister to look at that.
Before I conclude, I will comment on a brochure on the
National Livestock Identification Scheme (NLIS)
which has been circulated to all farmers. It states:
The NLIS is needed to protect and enhance Victoria’s
reputation as a supplier of safe wholesome beef and dairy
products.
Food safety, product integrity and traceability are
non-negotiable requirements for food commodities, including
beef and dairy products, in domestic and export markets.
The NLIS needs to be fully implemented to enhance our
ability to quickly and successfully contain a major food safety
or exotic disease incident.
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Japan, the European Union, New Zealand, Canada and
several other South American countries already have
[implemented], or are currently implementing, cattle
identification schemes similar to the NLIS.

The one point that really concerns me is this:
Cattle sent directly to an abattoir by the breeder, and bobby
calves consigned to a Victorian saleyard or scale operation for
the purpose of sale for immediate slaughter, are exempt from
the requirement to be identified with an NLIS tag.

I know very well that many bobby calves are sent to
saleyards and scale operations to be sold for slaughter
and they do not need tagging, but I also know that
many farmers and people who go to those saleyards
think they have sold their bobby calves for slaughter
when in fact they are picked up by farmers and taken
out to another farm somewhere to be reared and sold in
two or three years time. That concerns me. At the
Camperdown saleyards, say a month ago, bobby calves
sold for slaughter were worth $30 or $40 a head, but
buyers were paying $100 a head for heifer calves which
were only three or four days old. Obviously those heifer
calves were not going to slaughter. They must have
been bought by somebody who intended to rear and
breed with them and do other things with them later on.
It concerns me how they could be traced.
In conclusion, the Productivity Commission undertook
a review of the economic impact of the foot-and-mouth
outbreak in Australia. The findings were that a
moderate-sized outbreak in Australia would cost the
Australian economy $13 billion in one year. That is an
enormous amount of money, and it is why this bill
needs to be passed. I commend the bill to the house.
Ms ROMANES (Melbourne) — The Livestock
Disease Control (Amendment) Bill is a very important
bill. It seeks to amend the Livestock Disease Control
Act 1994 for the protection of public health by
monitoring and controlling diseases transmissible from
livestock to humans; and to amend the Plant Health and
Plant Products Act 1995, which provides for the
monitoring, controlling and eradicating of plant pests
and diseases.
I am well aware of the importance of those two acts and
of the objectives they set out to achieve. It was in this
chamber about two years ago in the 54th Parliament
when the importance of protection of public health and
protection of our livestock and plants from disease, and
the importance of those actions to protect our domestic
and export markets, was impressed upon me when we
dealt with a bill at the time which addressed the need
for the correct labelling of meal for certain animals at
risk of bovine spongiform encephalopathy — which
only Mr Bishop will know is mad cow disease.
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At that time this whole issue of disease and its spread,
and the widespread harm it could wreak on our
population, our livestock, our plants and our economy
was raised. In the meantime we have also seen, in 2001,
the outbreak of foot-and-mouth disease in the United
Kingdom. It was as a result of that outbreak and the
desire to learn key lessons from the outbreak of
foot-and-mouth disease in the United Kingdom that
during September 2002 Victoria participated in a
national foot-and-mouth disease outbreak simulation
called Exercise Minotaur. There were about
1000 participants from throughout the country in that
simulation project, and about 100 evaluators.
International observers participated and it was a
complex simulation exercise.
It was designed to map the way an outbreak of disease
would affect the livestock industry and to track how we
might cope with that if it were to happen in the future.
In fact it was considered that the exercise achieved
most of the objectives set for it, and it set a new
international benchmark.
There were some very important outcomes from
Exercise Minotaur — namely, the importance of a
whole-of-government approach to emergencies, such as
was undertaken in Victoria in response to emergencies
like the recent bushfires; the importance of active
involvement of industry in the planning, training and
response activities; the need to build on the awareness
which has been created of the impact which emergency
animal diseases can have on the whole community; the
need to work towards greater role clarity in
emergencies for people, committees and structures; the
need for further training to expand the current
manpower capacity and capability, which has been
alluded to by other speakers; and the need for
improvements to Victoria’s livestock disease control
legislation. That is all effected through the bill.
The key elements of the bill before the house emanate
from the problems that were identified and the ways to
address them that came through Exercise Minotaur.
Acting President, the proposals, as you mentioned
earlier when you were speaking, relate to the need to
have a rapid or immediate response to any outbreak of
disease such as foot-and-mouth disease or mad cow
disease, in Victoria or in another state. It highlights the
need to make sure that any delay — even of hours — in
taking action is minimised, because it could result in the
epidemic spread of disease, adding significantly to the
impact and costs of any eradication response.
In fact that was one of the problems that occurred in the
United Kingdom. To be effective, early notification
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requires the making of a section 85 statement, as it
proposes an extension to the current limit on the
jurisdiction of the Supreme Court in respect of
preventing injunctive proceedings.
The bill proposes amendments to ensure that the
secretary can appoint any suitably qualified person as
an inspector and to ensure that police officers, other
emergency services officers and Country Fire Authority
officers are given the authority and the protection in
their roles to be able to enforce restrictions on livestock
movement and the movement of people and vehicles in
and out of declared infected areas so as to stop or limit
the possibility of the disease spreading. The bill also
makes similar amendments for the speedy appointment
of inspectors under the Plant Health and Plant Products
Act.
The bill will also prevent swill feeding of pigs to
minimise the spread of foot-and-mouth disease, swine
fever and other diseases by prohibiting a person from
storing, collecting or feeding any material originating
from a placental mammal to pigs. It also prohibits
feeding pigs any material which may have been in
direct contact with and contaminated by mammalian
material, not just the mammalian material itself. These
are very important ways in which the act is
strengthened.
The bill also builds on the changes made by the
government to the ovine Johne’s disease control
program, which was put in place in February 2002. The
bill contains amendments to sections 79B and 79C of
the Livestock Disease Control Act 1994, which will
ensure that the Sheep and Goat Compensation Fund is
subjected to greater financial accountability by
preventing special appropriations and enabling
compensation funds to be used to address sheep
diseases other than ovine Johne’s disease.
As I said, this is a very important bill. There is a need
for an increasing focus on the prevention of diseases
rather than merely on responding to outbreaks. While
both acts provide for disease prevention these
amendments being proposed through the bill before the
house today more clearly spell out the desire for greater
attention to prevention of disease rather than a mere
response to outbreaks. The bill seeks to rectify any lack
of clarity or omission in this regard.
I am merely a city person, and the three speakers from
the country have outlined the provisions in this bill in
more detail and in a more expansive way than I have,
so I do not need to say much more. But even as a city
person I recognise how critical such bills as the one we
are dealing with this afternoon are to our primary
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industries, to the health of our population, to our
livestock, to our plant community and to the very
welfare and economy of our whole country. I have
much pleasure in commending the bill to the house.
Motion agreed to.
Read second time.

Third reading
Hon. M. R. THOMSON (Minister for Small
Business) — By leave, I move:
That the bill be now read a third time.

On behalf of the Minister for Energy Industries I thank
honourable members for their contributions.
The ACTING PRESIDENT
(Hon. B. W. Bishop) — Order! As I am of the opinion
that the third reading of this bill requires to be passed
by an absolute majority, I ask the Clerk to ring the bells.
Bells rung.
Members having assembled in chamber:

The PRESIDENT — Order! The question is that
the bill be now read a third time. I am of the opinion
that the third reading requires to be passed by an
absolute majority. I ask those members in favour of the
question to stand where they are.
Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.

Remaining stages
Passed remaining stages.

WRONGS AND LIMITATION OF ACTIONS
ACTS (INSURANCE REFORM) BILL
Second reading
Debate resumed from earlier this day; motion of
Mr LENDERS (Minister for Finance).

Hon. C. A. STRONG (Higinbotham) — In rising to
speak on the Wrongs and Limitation of Actions Acts
(Insurance Reform) Bill I commence by putting on the
record that the opposition will not be opposing the bill.
This is not because we think the bill is any great shakes
in any way because in fact the bill is a considerable
mess. It is late, it is unfair, it is half-baked and in so
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many ways it has not been properly thought through. In
many ways the bill is typical of Bracks government
legislation and in many ways it is unworkable in its
present form. However, it is the government’s bill. Let
the public and the industry judge it on the basis of the
bill. I have no doubt that this bill will be found wanting
and that it will come back for many, many amendments
to fix it up. It is worth dwelling a little on why the bill is
such a mess.
The bill is a mess because the government has been
dragged kicking and screaming to introduce this
legislation at the very death knock of this sitting and at
the very death knock of the end of the financial year,
and because it has been dragged kicking and screaming
at the last minute to introduce this bill it has not allowed
sufficient time for proper consultation. The bill has
been rushed in here at the last minute.
Because the government has allowed insufficient time
for consultation many parts of the bill are a mess and
will have to be patched up. There are many holes in the
bill that proper consultation would have turned up,
would have allowed the government a chance to fix up
and would have made the bill a lot more workable and
effective. Nevertheless the bottom line is that at the
very last minute — and the government has been
putting it off for as long as it was able to — the bill has
been brought in, warts and all.
Because the government has not allowed sufficient time
for consultation it has not convinced many people that
the legislation will work. As far as the opposition was
concerned the government refused to release any
figures that would allow it to make an assessment of
whether the thresholds are at a sufficient level to work.
I know from my consultations with members of the
industry that they are not sure the limits that have been
set will be workable or not. The government’s lack of
consultation and lack of transparency in putting its
figures on the table for people to look at has been a
problem.
The government’s lack of consultation has also been a
problem within its own party and supporters. Had the
government made the case for the need for the bill more
effectively its union mates would not have been
virulently outspoken against the bill and it may not
have had the same level of attack from its labour lawyer
colleagues. The government has not made the case — it
has not left itself time to make the case — and although
it could well be argued that it would never have been
able to convince the unions or the labour lawyers, it
would have at least given itself an opportunity to spell
out all the details so at least those people could
understand why these actions were being taken.
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There is a contrast between this and the approach taken
by the opposition when it was in government. When the
former government brought in measures like this it
allowed extensive consultations across all parties.
Although all parties were not necessarily convinced
they understood where the then government was
coming from and had all the data available to assess the
government’s position.
It is a great pity that this government has allowed
insufficient time for consultation. It is also a great pity
that the government has chosen not to make the data
available that would allow a proper analysis of its
proposals, not just by the opposition but by the unions
and the labour lawyers. It is a pity because this is a very
important bill and one cannot underestimate its
importance. It diminishes rights, and as well as
diminishing rights it allows society, business and
commerce as we know it to continue. So it is very much
a balancing act, and I think all sensible people would
see it as a balancing act. It is a great shame that the
government chose not to be fair, honest and transparent
in showing to all the stakeholders how it went about the
process of weighting the various factors in this very
difficult balancing act.
Let me turn briefly to why this bill is necessary. The
whole area of insurance — public liability, professional
indemnity et cetera — has been in crisis for the last 12
to 18 months. There are various reasons proposed as to
how this crisis came about. There is the HIH collapse,
there is 11 September, and there are all sorts of reasons
proposed. I do not intend to canvass those because they
are not really the issue. The issue is there is a crisis
which has impacted on all of Australia, and of course it
has also impacted on Victoria. But today we are really
only interested in the impact on Victoria.
I will run briefly through some of those constituencies
that have been impacted. Doctors have been impacted
to a very great extent. They have been calling on the
government for months and months to do something.
They wrote to the government in November 2002
pointing out that the bill that the government passed last
year — the Wrongs and Other Acts (Public Liability
Insurance Reform) Act 2002 — really made no impact
at all on their position and that unless the government
acted doctors would be giving up practices that in any
way had a risk about them. That meant that doctors
would either pay exorbitant insurance rates or not be
able to get insurance, and of course they would not be
covered for various long-tail claims.
So the government has been aware, as I say, since at
least November that the previous act that it had brought
in was not doing the job and there was a job that still
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needed to be done. Small businesses have been vocal
for many months, telling the government that they
cannot get insurance or alternatively insurance has gone
up 300 per cent, 400 per cent, 500 per cent, driving
people out of business or interstate to get insurance. We
have tourism operators who have been very adversely
affected, and that has had quite a significant impact in
regional Victoria where a lot of these tourist operators
work. We have heard the Honourable Graeme Stoney
talking at some length about the effect on tourist
operators in his area.
We have many community groups that go out there and
fundraise at fetes, at various shows and other
fundraising-type events. As many of those organisers
were unable to get insurance they could not hold their
fetes and other fundraising activities. I received — and
I presume the government did as well — a letter from
the Duke of Edinburgh’s Awards organisation, a tragic
letter really, highlighting how this awards scheme,
which does absolutely outstanding work throughout the
world, had had enormous increases in premiums. It was
basically saying that unless it could get effective cover
at a reasonable rate the Duke of Edinburgh’s Awards
scheme in Victoria just simply would not be
operating — it would close up. That would be a
tragedy. There are many people who have been very
adversely affected over the last 12 to 18 months.
I think it is worth putting on record also that many of
the professions, including for instance the accounting
profession, have been very adversely affected. The
CPA Australia press release of March says:
CPA Australia received responses to its survey on PI
insurance market failure from 1200 public practice members.
The survey was conducted in mid-February to address CPA
Australia’s current regulation of members in respect to their
PI insurance.

It goes on to say:
26.6 per cent of respondents had withdrawn or were intending
to withdraw certain high-risk services such as audit or
financial planning in the next 12 months due to the
increasingly high costs of PI insurance and policy exclusions
12 per cent of respondents specifically identified the
withdrawal or winding down of audit services.

These are very serious issues, not just for the small
businesses concerned. The release goes on to highlight
that audit services may be withdrawn. As many of us
would probably know, many of those audit services are
conducted by auditors as members of community
groups and voluntary organisations, and they do
pro bono work.
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The DEPUTY PRESIDENT — Order! It is very
hard for Hansard and for me to hear, so I ask members
to keep their conversations down or go outside.
Hon. C. A. STRONG — Thank you, Deputy
President. So it is having a very significant impact on
the community and business.
If we look again at the whole area of engineering, for
instance, the Association of Consulting Engineers
Australia, in association with the Institution of
Engineers Australia, conducted various surveys on how
professional indemnity was impacting them. They
found, for instance, from their surveys, and I quote
from a paper dated 3 March:
Increased premiums (250 per cent average increase over the
last year, with highest reported 1000 per cent)

So how can people really operate a business with that
level of increase? The second point they make is:
Increased requirements for the insured to absorb the first level
of loss, or excess (250 per cent average increase over the last
year, with highest reported 1250 per cent)

As well as that, they go on to say that the scope of work
that many of these professionals could undertake was
severely cut back. They said that 43 per cent of their
professionals had the scope of work that they could
undertake reduced. They highlighted what I think is a
very important issue:
Restrictions on availability of services, with some perceived
‘high-risk’ categories becoming difficult or impossible to
insure include services with a high community impact, e.g.
community facilities, building services and certification, fire
services, water treatment, geotechnical investigations, security
systems, research and development —

and other high-risk areas like water testing for
legionnaire’s disease and asbestos removal.
For all the people who do those important works, even
with huge increases in excess and huge increases in
premiums, the insurance companies just simply refused
to cover them for this type of work — even with,
almost without exception, these companies having no
adverse claims against them for many, many years.
So the crisis was there. What has the government done
in the past 12 to 18 months? I think the record clearly
shows it has done very little. It has indulged itself in a
blame game: it has been the federal government’s fault;
it has been rushing off to meetings all over Australia; it
is waiting for the federal government to do this or that,
and so on. We have heard this from the government so
often. It is all a blame game.
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And then last year, in 2002, the government brought in
the fairly feeble bill, the Wrongs and Other Acts (Public
Liability Insurance Reform) Bill which really has had
no effect at all on the crisis — it is on the record that it
has had no effect at all on the crisis. It was going to
bring in, and introduced in the Assembly, the Personal
Injuries Procedures Bill, which I think was thought a
little too extreme coming up to the election so the
government pulled it. So the government has really
done little, and what have we had since the election?
We have had more blame game, more talking and very
little action.
Now, in the face of the fact that all the other states have
acted and in the face of the federal government having
in place everything that it needed to get into place, there
simply is nobody left to blame, and the government has
acted. Thank goodness it has acted, because as I said, if
it had not we would have been faced with more
businesses closing and moving interstate and more
doctors simply abandoning great swags of practice, and
we would certainly have been faced with doctors
withdrawing their services in rural Australia where by
the nature of the extent of their practices doctors have
to cover all areas and cannot just specialise in what are
perceived as low-risk areas. We now have this bill, and
I am glad we do. This is an absolutely critical piece of
legislation, albeit a balancing act.
What does this bill seek to do? A little bit of
background is worth while here. When we look at the
whole area of public liability damages there are
basically two types: damages that can be claimed for
economic loss, such as loss of wages, medical costs and
the like; and general damages, which covers pain and
suffering, loss of amenity and enjoyment and so on. We
all know — but once again it would have been nice if
we had had more facts and figures from the government
to back it up — that the problem area seems to be the
small claims. These smaller claims for general
damages — that is, for less than $10 000 — make up
the overwhelming majority of general damages claims,
so this is the area where attention is required.
Further, an action can be brought for general damages
before this bill becomes law under either the state
jurisdiction or the federal trade practices legislation;
therefore, changes are required at both the state and
federal levels. The federal government is currently
putting through the federal Parliament all the acts in the
federal jurisdiction to modify the Trade Practices Act so
that the various pieces of legislation put in place by the
states and ultimately by Victoria will stand and it will
not be possible to bring an action in the federal
jurisdiction to override state legislation.
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Given all that, what does the bill do? What the bill
seeks to do is to set what is called the significant injury
threshold, which is a lower claims limit. Unless one
passes this significant injury threshold a claim for
general damages cannot be made. There is already a
higher level threshold which was set by the government
last year in its Wrongs and Other Acts (Public Liability
Insurance Reform) Act, and when I said earlier that this
previous act did not really do much because it set a cap
on general damages of $371 000, that was not the issue.
The issue is the lower level of claims at which the
threshold needs to be set, and that is what this bill does.
It establishes a threshold for physical impairment of
more than 5 per cent, using the American Medical
Association (AMA) guidelines; it sets a psychiatric
impairment level; it sets a hearing loss level; and it
seeks to ensure that any general damages for loss of
foetus or loss of a breast are not subject to this
threshold. The government keeps making the point that
not all your rights are taken away because you can still
sue for economic loss. But as all the commentators
quite rightly say, very few people will take action for
economic loss for the smaller claims so that is really
just another bit of nonsense spin.
The bill introduces proportional liability for economic
loss. This is a very positive and necessary thing, which
I think will be applauded by many professions. It also
reduces the statute of limitations periods for claims:
from 6 years to 3 years from date of discovery in a
general sense; for minors, those under 18 years, the
period will be 6 years from the date of discovery; and a
stop period of 12 years from the date of discovery will
apply to all claims. However, there is one very big
let-out clause there — that is, that the courts have the
discretion to extend the 12-year stop limit, and nobody
knows what the effect of that will be.
What does all this mean, and why is it that so many of
the things the government has done with its lack of
consultation have caused very great concern? There are
certain things: as I said before, the bill sets a threshold
for physical impairment of plus 5 per cent, but it sets a
threshold for psychological impairment of plus 10 per
cent. Why is this? I refer to a press release from the
Mental Health Council of Australia headed ‘Mental
health groups decry proposed discriminatory Victorian
legislation’. It says it is discriminatory and asks why
there is a threshold for physical impairment of 5 per
cent and a threshold for psychological impairment of
10 per cent. The press release states in part:
Mr Keith Wilson, Chair, MHCA said this proposed
legislation clearly devalues and discriminates against people
experiencing psychological impairment. There is no
legitimate reason for any government to view physical injury
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injury.
We know from the global burden of disease study and other
major studies that the level of disability caused by major
depression is equal to blindness … Mr Wilson said. But in the
case of this legislation, if someone develops depression or
anxiety as a result of a severe physical injury then they cannot
be compensated —

at all. It goes on to say:
‘How can the Victorian government put forward legislation
that flies in the face of such compelling evidence?…

You have to say that that is not a bad question. Once
again, if there is an appropriate reason why the
government has done this it would have been
appropriate to have brought that reason out during the
consultation period so that people could understand it.
There is also great concern about the 5 per cent
threshold for injury and particularly the statute of
limitations for young people. Once again I would like
to quote from something the government should have
referred to. It is a letter produced by a group called
Youthlaw, which is the Young People’s Legal Rights
Centre. It says that the statute of limitations changes are
probably in breach of the United Nations Convention
on the Rights of the Child, which states, and I
paraphrase: for this purpose the child in particular be
provided with the opportunity to be heard in any
judicial and administrative procedures affecting the
child, either directly or through a representative or an
appropriate body, in a manner consistent with the
procedural rules of national law.
In other words it is saying that children should have the
right to represent themselves rather than be represented
by a parent or guardian when they are five or six years
old. The letter goes on to say that the bill clearly
trespasses on these fundamental rights, and the only
appropriate protection for children and young people is
that they not be subject to the limitations period which
begins before they are aged 18 on the basis that that is
when they can present themselves to such a tribunal.
Clearly rights are being taken away. There is a
balancing act involved in establishing why this is
happening and whether it is just. One only has to reflect
on the full-page advertisements that were taken out
against the government three or four weeks ago by the
labour lawyers highlighting how this bill takes people’s
rights away. The advertisements also highlighted the
double standards of this government that said it would
replace rights in workers compensation legislation but
turned around in the next breath and removed them in
respect of the insurance liabilities issue. It is just
hypocritical.
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Many members would have received correspondence
on the issue of the justice or otherwise of the 5 per cent
threshold. One document in particular that they would
have received was the document entitled Last
Chance — to Stand up for Injured Victorians. This
document highlights some very interesting issues. In
many cases these are painful issues, and most members
will recall reading the first page of this document that
shows some graphic photographs of a young boy who
was mauled by a dog outside his Port Melbourne home.
He received 150 stitches and had his left eye
reconstructed. Three years later he still had facial
scarring. He had been assessed by an accredited
medical expert under the AMA Guides as having a
permanent impairment of 1 per cent or 2 per cent.
Under this legislation he would not be able to claim any
compensation for pain and suffering. The photographs
quite clearly show that there was some healing, which
is not surprising for a young person, but there was
clearly very significant trauma attached to the event.
Although the scarring was nowhere near what it was at
the time the dog attack took place, it was still very
significant.
This goes to the issue of how these AMA Guides are to
be interpreted. The documentation that I have says:
… injuries such as broken limbs, sprains, cuts and abrasions
that may eventually heal may not be embraced by the concept
of significant injury, there being no permanent impairment ...

This is a classic example of that. It goes on to say that:
injuries resulting in permanent facial disfigurement may not
be embraced because there may be no permanent impairment
to the requisite degree or satisfying the arbitrary thresholds ...

What it is saying is that if you have some injury that
heals so the permanent impairment is less than the 5 per
cent in the AMA Guides, it does not matter how severe
the trauma was, it is bad luck. The issue we have to
raise is: how just is that? As I said, it is a great pity that
the government did not allow itself sufficient time in
consultation to make that case.
One of the other things that many people have taken
objection to and which I think is really a disgrace — it
is spinning out of control — is the handout distributed
by the government with its press release. It highlighted
in a table where the 5 per cent cut-off would come in. It
set out in spin terms typical of this government to
highlight that less than 5 per cent impairment is a minor
injury and therefore setting the cut-off at that level is
not a significant diminution of rights.
I think it is worth putting on the record what some
medical specialists — almost all medical specialists —
have had to say about these government figures. I quote
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from an article in the Age of 22 May headed ‘Medical
specialists say government has figures wrong’:
Medical specialists have branded the Bracks government’s
table detailing which injuries people can sue over in its reform
of liability laws as widely misleading.

Those of us who sit on this side would expect nothing
less. It goes on:
A review of the government’s examples by Frank McDermott
revealed that 27 of the 39 examples, or more than 70 per cent,
were wrong.
Professor McDermott, co-chairman of the consultative
committee on road traffic fatalities, told the Age yesterday
that those who had drawn up the list were wrong.
‘They just got it wrong,’ said Professor McDermott …

I think they got it wrong but it is no accident that they
got it wrong. It is typical of the spin that we hear from
members opposite trying to minimise the truth when it
does not suit them. As I said, the key issue is that they
should have faced up to these issues. They should have
tried to take the community with them or at least
ensured that the community understood where the
government was going on these issues and why.
The ‘Last chance’ document also makes the point of
asking why is there not some sort of fairness clause.
The truth of the matter is that some of these cut-offs are
extremely arbitrary — by their very nature they cannot
help but be arbitrary. Some sort of fairness clause
would allow those people whose injuries are on the
boundary or which clearly warranted consideration but
are knocked out by some finessing of the rules to be
heard. There should be a fairness clause. The ‘Last
chance’ document says, and I think it is a highly
appropriate comment:
The fairness clause is a way that you can reduce the severe
impact of the bill on the most vulnerable members of our
community.
Even if you support the bill you can make a difference to the
people who will be most severely affected by it by supporting
a fairness clause.

Once again I think the issue of a fairness clause should
have been argued and debated by the government.
Many members received submissions and have
expressed concern about how the bill will work. The
issue of medical panels is something that is embedded
in the whole process. The bill says that if a medical
certificate that says that the person passes or does not
pass the 5 per cent threshold is questioned, it will be
adjudicated by a medical panel and not by any legal
process. The bill makes some interesting comments
about medical panels. It clearly says that such panels
will not be bound by the rules of practice as to
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evidence; that they must act informally without regard
to technicalities or legal forms; that they are able to
operate in private behind closed doors; and that people
who are called before the panels are required to answer.
Medical panels can demand the supply of all
documents in the possession of the claimant that relate
to the medical questions; they can get the claimant to
submit to re-examination; and the doctor who issued
the original certificate that is under question can be
forced to come before the medical panel to justify what
he or she did or did not do.
It is a fairly draconian system without any significant
safety nets. Although medical panels have a reasonable
history in the Transport Accident Commission and
Workcover areas, moving them into the public liability
insurance area is a major step. The point has been made
by many people that the use of medical panels when the
claimant is a doctor — that is, when some sort of
medical claim is involved — involving adjudication by
his peers in the medical profession could be a conflict
of interest. Once again these issues were not
appropriately canvassed. There has been no attempt by
the government to take the community with it and that
is a great pity.
Submissions have been received on the question of
causation regarding the medical panels. The medical
panels have to say that a particular injury was caused by
the event for which the claim is being made. The legal
standard for causation is different from the scientific or
philosophical standard. The High Court held in March
v. Stramare (E. and M. H.) Pty Ltd that generally
speaking sufficient cause or connection is established if
it appears a claimant would not have sustained the
injuries complained of had the defendant not been
negligent. That is a different standard of causation
compared with the scientific standard of causation,
which is much more severe. So there is also the issue of
causation that goes to the medical panels which once
again, unfortunately, has not been dealt with
appropriately by the government.
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quit the profession, because of the lateness of this bill,
could not unwind their commitments and are now
leaving the profession. But generally, as I understand it
from talking to the medical defence organisations, they
see the situation as somewhat improved. From talking
to them I have learnt that the major reason they see it as
having improved is that the federal government has
stepped in to deal with what they call the ‘blue sky’
issue — that is, claims over and above the level of their
insurance cover — and also what is called the ‘long
tail’ issue. So the solutions to the doctors’ problems are
more about what the federal government has done than
about what this government has done.
Hon. J. H. Eren interjected.
Hon. C. A. STRONG — As my friend opposite is
fond of saying, shame on the federal government! It has
solved the problem — shame on it! If it had been left to
this government to solve, then the problem would not
have gone away.
A group called Community Care Underwriting Agency,
which has been underwriting insurance policies for
community groups throughout Australia for some time
now, is on the record as saying that until the Victorian
government did something it would not be writing
policies in Victoria. I understand that group will now be
writing policies in Victoria, and I think that is a very
good sign. The whole area of adventure tourism is still
a little bit up in the air. From what I understand,
insurance operators are now prepared to look at this
area. I do not think anybody knows what the effect will
be on tariffs.
The whole area of professional indemnity is still one
that leaves much to be desired. I indicated earlier the
extent to which the professions — be they architects,
engineers, accountants and so on — have been very
adversely affected by the question of professional
indemnity insurance, whether they can get it and the
huge tariff increase.

What type of impact is this bill going to have out in the
real world where there is an insurance crisis? The truth
of the matter is that nobody is 100 per cent sure at this
stage because, as I said, this is a bill which has been
rushed through at the last minute. There has been
insufficient time for all those involved to make an
appropriate assessment of whether, or the extent to
which, it will work. The extent to which premiums will
stay the same, go up or go down is unknown.

The proportional liability parts of the bill are a positive,
but as I understand it those provisions of the bill are not
going to be proclaimed, pending more discussions,
more procrastination, more of what this government is
good at — which is not actually doing anything. That is
of concern, and certainly the insurers I have spoken to
are very pessimistic about the whole issue of
professional indemnity insurance, which is an
incredibly important area.

If we look at some of those who are most affected —
for instance, doctors — we find that many in the
medical profession who had made up their minds to

The professions are also looking for professional
standards legislation and the federal government has
indicated that it would be prepared to support that. Such
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legislation exists in other jurisdictions, particularly in
New South Wales. To the minister’s credit the
government has agreed to bring in professional
standards legislation. Of course we do not know when
this legislation will come in, what form it will be in,
whether it will be effective or whether it will be put off
until the last possible moment again so that professions
will be bleeding and bleeding until they are almost dead
before the government steps in and does what other
jurisdictions have already done.
The whole professional indemnity area looks a bit bleak
and I urge the government not to swing the lead or
shillyshally in this area. It is an area of enormous
importance because many professional groups, to the
extent that they are able to, will move interstate and that
would be a loss to the talent pool of this state.
The other very unfortunate thing that is happening with
professional indemnity insurance is that many large
international consulting companies are able to get
insurance because they are able to pay the exorbitant
costs and have deep pockets to meet the huge excesses
required. We are already finding that many of this
nation’s and this state’s small professional
entrepreneurs are losing business because they are not
covered by professional indemnity insurance and that
business is going to large multinational consultants,
whether they be engineers, accountants or whatever.
That is very unfortunate because as Victorians we pride
ourselves on our very deep skill in the professional and
all intellectual areas and on our entrepreneurship. It
would be a tragedy for this state if all that is blown
away for want of professional indemnity insurance. It is
absolutely important that the government takes urgent
action to deal with this issue.
The other thing I will touch on very quickly is how
some parts of the bill will work. I will give an example.
If I go into my local fish and chip shop and slip on
some fat on the floor, I might say, ‘I have some
impairment’. If I go to my medical practitioner and he
says ‘Yes, you have an impairment over the 5 per cent
threshold’ and immediately issues me with a certificate
to that effect, the bill says that the respondent to the
claim then has 30 days in which he, in receipt of my
certificate, can say ‘I would like to take it to a medical
panel to have it confirmed’. So here I am. I have gone
into the fish and chip shop and slipped — maybe the
shop operator noticed me doing it; maybe he did not. I
have gone to my medical practitioner who gave me a
medical certificate that says I have a more than 5 per
cent impairment. I send that off to the fish and chip
shop operator. That might be 3, 4 or 5 months after the
event because I have had to wait to ensure that the
injury is real and has not healed. So the certificate
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arrives at the fish and chip shop. And what does he
know about it? He would not know what it is. He
cannot remember me slipping on the fat. He cannot
remember anything like that. He gets the certificate. He
does not know what the hell he is to do with it. He
probably just throws it in a file to be dealt with in due
course. The 30 days tick away. Even if he thinks to
send it to his insurance company to deal with, what
does it know about it? It has no record at all of
whatever it is that caused this impairment certificate to
come to it, so how is that going to work? It is going to
be a total mess.
What is interesting — it is another issue with how this
bill has been so rushed — is that the bill that the
government pulled before the election, the Personal
Injuries Procedures Bill, does set out a procedure for
how such a system could work. We do not know in any
way how this will work. What we do know is that what
is in the bill today probably will not work. What we do
not know is whether there will be regulations to deal
with this. We do not know whether there are going to
be amendments to deal with this. That is a major
problem with knowing how the bill will operate.
There are other areas of definitions I intend to pursue in
committee when the bill gets there. There are other
issues such as the proportional liability provisions
which, as I have said, are incredibly important. There
are already proportional liability provisions in the
Building Act 1993, and this bill removes those from the
Building Act and purports to put them in this new bill.
But if you look at how economic loss is defined in this
bill, the information I have indicates that many of those
claims that could have been mounted under the
Building Act 1993 for economic loss from property and
structural damage et cetera could not be brought under
the this bill simply because of the narrow casting of the
definition of ‘economic loss’ — a casting which sets it
to be all about economic loss related to personal injury
rather than economic loss related to other matters or a
more general casting.
There are many potential holes in this legislation. There
are many problems that are of the government’s own
making through its lack of appropriate consultation
where what these thresholds mean and why they are
justified are simply not set out.
Will this work? I can only say that I hope for the sake
of Victoria that the bill does work. I am very concerned
that there will be a very awkward period when this bill
is introduced while everybody is scrambling around
trying to figure out what it means simply because the
government has not consulted properly. Everybody will
scramble around finding all these loopholes and
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problems that exist; and whether they be in the
definition of ‘economic loss’ or in how a person brings
a claim, to go back to the fish and chip shop example,
how all this is going to play out will be of enormous
concern to everybody.
It will be of enormous concern to the insurance
companies because unless they have got a degree of
predictability about what the claims are likely to be they
are still going to be very reticent about entering the
market and doing anything for premium levels. There
are so many issues involved.
There is also the outstanding issue of proportional
liability. When will the government proclaim that
section of the new act? When will the government
bring in professional standards legislation that will deal
with the professional indemnity crisis? What will that
professional standards legislation be like?
So many unknowns are out there that this crisis is far
from over. This bill goes some way towards meeting
the crisis, be it all incredibly late in the piece and that
the government has had to be dragged kicking and
screaming to the starting line. But the crisis is still there
and still requires action. During the spring
parliamentary sitting I will be very disappointed if we
raise insurance problems with the minister and the
minister says the problems have been solved by
amending the Wrongs Act. We heard the minister say
earlier in this sitting that the problems were solved by
passing the amendments to the Wrongs Act in 2002.
That was a nonsense then and is a nonsense now. I hope
the minister has the courage to keep the pressure up and
to really deal with this insurance crisis, because this bill
will not solve the crisis. It is a first step, but it will not
solve the crisis. There are many areas out there.
In the short time remaining to me I will mention one of
the areas which is not on the radar in this legislation —
that is, the vexed area of builders warranty insurance
which is forcing many small to medium-sized builders
out of business. It is causing enormous stress to home
owners because they have not got the consumer
protection they need. What is the government doing to
deal with that crisis? It is saying it will limit the scope
of the claims, so if you have a builders warranty claim
you can only claim up to $20 000. It is capping the
claims. Alternatively it is saying to people who do not
reside in a domestic building that if they reside in
anything over a three-storey building they cannot claim
any protection from builders warranty insurance. All
these people buying units in the high-rise buildings
around Melbourne are totally uncovered by any form of
builders warranty insurance. They have no consumer
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protection at all. Surely this is a major problem and a
major gap with which the government has to deal.
The insurance crisis is not over. Many areas are still to
be attended to and that is why the opposition is not
opposing the bill. This is the government’s bill. It goes
some measure of the way, but there is a lot yet to be
done. It is full of holes. It is the government’s problem
and it should get on with it. We want the government to
deal with it.
The DEPUTY PRESIDENT — Order! The
honourable member’s time has expired.
Hon. W. R. BAXTER (North Eastern) — It is
self-evident that this is probably the most important
piece of legislation that has been introduced since the
Labor government came to office in 1999. Therefore I
am disappointed and indeed appalled that I am
addressing vacant government benches. One would
have thought on this most important piece of legislation
that the government might have had its troops here. But
we know why the troops are not here. The troops are
intensely embarrassed about this legislation because
many of them were elected to this place as a result of
riding on the wave of defending common law, of
accusing the Kennett government of disposing of
common law and truncating and restricting common
law. They stood as candidates on a policy of restoring
common law and protecting common law. And what
are they doing? This bill restricts common law and
there is no doubt there is intense embarrassment among
the Labor backbench, firstly, for the way they were kept
in the dark, and secondly, because they have had little
influence, if any at all, on the course of this legislation.
I can understand, even though I do not endorse, the fact
that they are not here in the chamber tonight to listen to
the debate.
Hon. P. R. Hall — There is no-one denying that
either.
Hon. W. R. BAXTER — No, it is interesting,
Mr Hall, that there are no denials emanating from the
few government backbenchers who are in the house.
The converse is that the National Party has a proud
history on this public liability and indemnity insurance
issue. We as a party have been at the forefront over the
last two or three years in pressing for government
action on this vexed question because it was our
organisations in country Victoria, the small community
groups, which first began to feel the brunt of the public
liability insurance circumstance and either the
impossibility of obtaining public risk insurance or, if it
were obtainable, at excessive premiums — indeed, and
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as Mr Strong has quoted, in some cases up to 1000 per
cent higher than they had been before.
It was the National Party that in 2001 requested that this
government convene a summit on public liability
insurance issues. The government said ‘Oh, no, it isn’t
necessary to have a summit or a workshop on public
liability insurance issues at all’. The government said it
was either the federal government’s fault or someone
else’s fault and that the state government had the matter
in hand so far as it needed to.
Because that was not good enough for us in the
National Party, we convened our own summit to
discuss these issues and invited interest groups to come
along and put their opinions on the table. What
happened? The government gazumped our forum. We
were glad it did, when it convened its own forum on
21 September 2001.
Hon. P. R. Hall — They were shamed into doing it!
Hon. W. R. BAXTER — They were shamed into
doing it, Mr Hall. They said that it was not necessary
but once the National Party called its own — the
National Party took the lead, again out there in front as
is always the case — the government was shamed into
calling its own forum, and that occurred in September
2001.
At the time it had very little result indeed. One of the
future initiatives of the National Party was then to have
my colleague and Leader of the National Party, the
Honourable Peter Hall, introduce during the sitting of
this house in Benalla a private member’s bill which
went to many of the issues that are contained in this
bill. Unfortunately, as is the case with this government,
that private members bill was never brought on for
debate.
This bill is not unlike it; it contains thresholds. Perhaps
a major difference was that we were talking about
monetary thresholds whereas the bill incorporates
thresholds based on the American Medical
Association’s disability tables. We tend to think that
that will create more anomalies and that a monetary
threshold would have been a fairer and more equitable
system. Be that as it may, the government has acted
very much along the lines the National Party was
advocating so long ago.
One has to ask: why has it taken the government so
long, why did it lead to a circumstance where we had
the doctors, particularly obstetricians in my electorate
and elsewhere in country Victoria and to some extent in
the city, threatening to resign on 30 June when their
current medical indemnity insurance expired and not
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being able to fund or afford the horrendous premiums
being asked to renew that from 1 July? Organisations
were going out of existence because they could not
fund their indemnity insurance either.
The Minister for Finance was beating around the bush
denying that anything substantial would change,
conveying a message to people out there in the
community, and particularly to the labour lawyers and
the unions, that the government would not interfere
with access to common law. He kept on saying that
right up to the eleventh hour. I heard that the day before
the government made the announcement that it would
introduce this bill. The distinct impression I got was
that we would not have any legislation that interfered
with access to common law. Yet, lo and behold, the
next morning, after the caucus was enlightened as to
what their cabinet had decided for them, we find that
we have a bill that goes a fair way to restricting access
to common law.
On occasions I cannot help but think to myself that it is
no wonder the public gets very cynical about
politicians. In this exercise we have another
illustration — another instance — of ministers and
government saying one thing and doing another.
Sitting suspended 6.30 p.m. until 8.02 p.m.

Hon. W. R. BAXTER — Prior to the dinner
adjournment I was reflecting upon the fact that this bill
introduced common-law restrictions. I was canvassing
how government backbenchers could live with their
consciences bearing in mind that so many of them had
gone to an election on a commitment in 1999 in
particular and then again in 2002 about restoring
common-law rights which had allegedly been removed
by the former government and how they were going to
stand up for people and maintain common-law rights,
when here we have them bringing in a bill that restricts
common-law rights.
Let us canvass a bit of history. We all remember the
Workcover debates in the period after the fall of the
Cain and Kirner governments when the then coalition
government was confronted with a workers
compensation scheme which was haemorrhaging badly.
Some tough action needed to be taken and certain
restrictions were put on common-law claims in
Workcover. We can well remember members of the
Labor Party screaming and ranting about it, in
particular Mr Theophanous. It is rather peculiar that it
would seem that Mr Theophanous has chosen not to be
part of this debate. You would have thought that the sky
was falling in given the protests that came from the
labour lawyers, the unions and Labor members of
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Parliament, but somehow or other in this instance they
have all been silenced. I know they are embarrassed
about it, but it is an indication of the strength of the
factional system in the Labor Party that it can shut
people up even when they are being asked to do things
which must clearly be against their consciences and
certainly clearly against what they went to the people
with and the promises they made.
We all remember the Labor Party’s claim that it would
reintroduce common-law rights in the Workcover
arena. Yes, it did — that is the message they sent to
communities; but I understand that since Labor
reintroduced so-called common-law rights in
Workcover not one claim or action has been launched.
Why? Because they made the drafting gate so narrow
that no-one can get through it. But that is not the
message they conveyed to the people prior to the last
election — they claimed that they had restored
common-law rights, but clearly they had not done so.
We also have to note that this is another broken
promise by this Labor government. First of all we had
broken promises on the tolls and on the Mitcham–
Frankston freeway, and now we have the common-law
rights which it swore to protect and uphold — another
promise it is now breaking as well. There have been
other more minor promises, but it is clear that we are
going to have a litany of major promises broken before
the next election in 2006.
Let us think about medical panels, for example.
Medical panels are a key feature of this bill. Let us
recall what the Labor Party said when in opposition
about medical panels when they were introduced for
workers compensation. Labor Party members protested
very loudly indeed. I think Mr Theophanous spoke for
something like 3 hours on the bill in this house in the
days when we did not have time limits. He railed
against medical panels and complained that they would
be unjust and unfair. Now we have medical panels with
no right of appeal and no opportunity for judicial
review; what the medical panels determine will now be
absolute gospel.
Here we have Labor Party backbench members
acquiescing in this sort of legislation, yet out there in
the marketplace, in the electorate, they claim they are
the great saviours, the people who stand up for the
rights of ordinary people. That is the message they sell,
but what do they do when they get in here? They do
something entirely different. This is going to be their
undoing, because you cannot walk away from promises
like no tolls or promises about preserving common-law
rights without there being some penalty at the elections.
As I have alluded to in previous debates there are seven
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or eight members sitting on the benches over there who
owe their places in this Parliament to those two
promises made by the Labor Party, promises that are
now being cast aside. Those members are at risk, and
they know it.
Mr Pullen interjected.
Hon. P. R. Hall — Mr Pullen wants to know our
policy.
Hon. W. R. BAXTER — I will present it to
Mr Pullen in a moment.
The bill I referred to earlier when Mr Pullen was not
here was to be introduced at the sitting of Parliament at
Benalla — and oddly enough the legislation that
Mr Pullen’s government introduced then is remarkably
similar to this bill. Let me for a moment, whilst I am on
medical panels, deal with — —
Mr Pullen interjected.
Hon. W. R. BAXTER — Yes. I am not saying the
bill is bad, I am just saying that Labor Party members
ought to be embarrassed because they are doing the
opposite of what they said they would do.
Whilst I am talking about medical panels I want to
allude for a moment to an amendment I intend to
propose in the committee stage. Whilst I support the
concept of medical panels and believe they have
worked very well in the workers compensation area —
despite the protests we get from Mr Theophanous on
occasions — I think in this bill there actually needs to
be some modification to the operation of the medical
panels. Both Workcover and the transport accident
situation are statutory compensation mechanisms and
medical panels are an appropriate way for them to
operate, but in one particular circumstance, in medical
negligence cases, it seems to me inappropriate that
medical panels should make judgments on their
peers — that is, on other doctors. I think that is at least
conveying the perception of conflict of interest. I am
not alleging any unfairness or ill will by doctors; I think
they are highly professional people.
Mr Scheffer interjected.
Hon. W. R. BAXTER — I am about to tell you that
in my amendment. I think we have got to get this
legislation as near to right as we possibly can as a
Parliament. That is our responsibility and our duty. It
seems to me that in cases of medical negligence there
is, or would be, a perception arising and some feeling in
the community that there was a conflict of interest.
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I will move an amendment in the committee stage to
provide that there ought to be an alternative proposal. I
will move an amendment to provide that medical
negligence claims involving doctors making judgments
on others doctors ought to be heard by the Victorian
Civil and Administrative Tribunal. I am not wanting to
load extra work onto VCAT; certainly it would not be
often that this would apply, bearing in mind that the bill
envisages that medical panels will only be involved
where there is some doubt as to whether the threshold
has been crossed or not. A case involving a very serious
injury, where it is acknowledged by everyone that it is a
very serious injury — say, one of the order of a 30 per
cent impairment under the American Medical
Association (AMA) tables — will not go to the medical
panel in any event, because the medical practitioner
will certify that it is a serious injury of that order, the
respondent will accept that and it will go to court for
litigation and determination of damages. But in cases
where there is some dispute as to whether the injury
crosses the threshold, medical panels will come into
play. A case involving medical negligence should go to
VCAT instead of going to the medical panel.
Hon. C. D. Hirsh interjected.
Hon. W. R. BAXTER — No, in the first instance it
will go to a medical practitioner — that is what the bill
provides. I am not altering that.
The PRESIDENT — Order! I remind the
Honourable Carolyn Hirsh that interjections are
disorderly at the best of times, but if the member is not
in her place they will not be permissible at all.
Hon. W. R. BAXTER — In circumstances where
the respondent does not accept that the certificate from
the medical practitioner is valid, where there is dispute
as whether the threshold has been crossed or not, it
should go to VCAT instead of going to the medical
panel.
I am proposing this amendment on these grounds. The
general public needs to have absolute confidence in the
system which will now apply — I do not think any of
us would argue about that. The cornerstone of the
operation of the certificate is the credibility of the
medical certificates — again, we would all agree. There
is the very clear prospect of a perception of a conflict of
interest in the process of issuing medical certificates in
those instances where there is a proposed action against
a medical practitioner — the very point I made about a
perceived conflict of interest. This is so because while it
is perfectly legitimate for the initial certificate to be
issued by a medical practitioner — and that is the point
I have just made to Ms Hirsh — it is untenable for the
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review process to also be conducted by medical
practitioners, particularly given that there is absolutely
no appeal process available for that forum; that is what
the bill provides.
Once the medical panel has made a determination, that
is it — you cannot have it judicially reviewed or in fact
reviewed by anyone. To avoid any perception of a
conflict of interest the solution is to have the review
process undertaken at VCAT, which has a wealth of
experience in dealing with these issues because of its
association with the Transport Accident Commission,
and I refer honourable members to that particular act.
With the amendment that I will be proposing in the
committee stage any prospect of an assertion of a
conflict of interest against the medical profession is
removed. So it will avoid any allegation being made
that somehow or other doctors will be passing
judgments on other doctors. They may well be
competent to do it, that is not my argument. My
argument is that there needs to be the perception not
only that justice is being done, but that it is seen to be
done.
I invite government members to accept the proposed
amendment because it is perfectly reasonable for them
to do so. It does not destroy the bill; it does not
disembowel it. It improves the bill, and it also goes
some way towards ameliorating the concern I know
some Labor backbenchers have that this legislation is to
a degree unfair to their traditional supporters.
I also want to make a reference or two to the fact that
Labor members often allege that the Kennett
government was wayward in its use of section 85
amendments.
Hon. R. Dalla-Riva interjected.
Hon. W. R. BAXTER — How many times have we
heard it, Mr Dalla-Riva? They made an art form of
alleging that the Kennett government resorted to
amending the constitution to truncate people’s rights to
go to the Supreme Court.
We all remember that on one occasion the member for
Northcote in another place, wearing her opposition hat,
went to a Law Institute of Victoria lunch where she
alleged that the Kennett government had used
section 85 restrictions 200 times. The then Leader of
the Opposition, now the Premier, also went to a Law
Institute lunch and told the people at that lunch that an
incoming Labor government would repeal them all. I
am waiting with bated breath. I do not think even one
of them has yet been repealed, and I presume we will
not have them repealed.
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Those of us who did a bit of research discovered that
the Cain-Kirner governments used section 85
amendments 300 times. The only difference was that
they did it in secret. They did not tell the house. You
have to fossick it out yourself. It was the Kennett
government which established what is now the
practice — and we saw it earlier today in a
second-reading speech on another bill — that the house
is advised when a bill before the chamber includes a
section 85 amendment.
Here we have it. There is nothing unusual about it; all
governments have used it. It has always been justified.
The Labor Party in opposition made a lot of political
capital out of its erroneous allegations, yet the bill
before us now has seven amendments to section 85 of
the constitution. That is another indication of how good
at spin the Labor Party and this government are. The
government convinces the public of one thing, but in
fact it is doing something entirely different in the
Parliament.
I also want to say a word or two about thresholds. In the
bill Mr Hall referred to by interjection and I exhibited
to Mr Pullen a moment or two ago, the National Party
had a threshold. This bill has thresholds. The only
difference is that the National Party threshold was
monetary; this bill has a threshold according to
impairment based on the AMA Guides.
As an aside, I am fascinated by this government which
so often exhibits anti-American
sentiments — —
Honourable members interjecting.
Hon. W. R. BAXTER — We have listened to
Mr Hilton tell us about the Iraq war a few times — and
that was pretty anti-American. Yet the government is
prepared to rely on the American Medical Association
in this case. Talk about contradictory behaviour!
The National Party finds the AMA Guides pretty rigid,
whereas a monetary threshold can at least be tested.
You either cross it or you do not. It can be adapted to
the circumstances of a particular case. I give an
example: if I were to lose a finger in some accident, I
could still continue my work as a member of
Parliament; that loss would not impact much on my
employment. But if I were to lose a finger while
working as a musician, a painter, a bricklayer, a
mechanic — a tradesman of some sort — —
Hon. D. Koch — A sawmiller?
Hon. W. R. BAXTER — Yes, Mr Koch, a
sawmiller — I might find my capacity to work in that
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trade unduly restricted and my income-earning capacity
might well be undermined. Yet under the AMA Guides
there is no opportunity for factoring that into the
assessment. Having lost a finger you either meet the
threshold or you do not. Under the monetary threshold
proposed by the National Party the court could have
taken that into account. It could have assessed whether
you crossed that threshold.
Hon. P. R. Hall — At least you would get your day
in court.
Hon. W. R. BAXTER — Yes, Mr Hall, you would
have got the chance to test it in the court. It would have
been fairer. But no, we have a bill that has resorted to
the AMA guidelines. We will see how it goes.
I also want to talk a bit about consultation on this bill
and contrast it with the previous government. We all
remember what the previous government did in matters
like this on Workcover or whatever the major issue of
the day was. Exposure drafts were produced so people
could comment on them. The labour law firms had a
field day examining our exposure drafts. They made
submissions, and on some occasions their submissions
were acted upon.
We had backbench involvement, which is in contrast to
this example where the backbenchers were kept in the
dark until 10.30 a.m. on the day this announcement was
being made, when they were told what was going to
happen. In some respects if you read the letter from the
labour lawyers, which I know all Labor backbenchers
received, they were — —
Hon. J. H. Eren — We weren’t gagged.
Hon. W. R. BAXTER — No, Mr Eren, you were
not gagged, but you were misled. You were misled in
caucus, because it is clear what you were told in
caucus — —
Mrs Carbines interjected.
Hon. W. R. BAXTER — It was gilding the lily,
Mrs Carbines, to put it at its mildest. It would be fair to
say that you were totally misled, because you were told
things that were simply not true. If you do not believe
that, read again the letter you received from the labour
lawyers.
The backbenchers, who have been fed all this sort of
mistaken material by some of their colleagues who
have been here for a while, would find it surprising that
under the Kennett government the backbench
committee liaised very closely with the then minister,
the Honourable Roger Hallam. It is worth putting on
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the record that there was this opportunity of
involvement for influence, for input, for cut and thrust;
some amendments and modifications were made to
what the former government proposed by backbench
involvement. The Labor Party should hang its head in
shame that it has not been prepared to take its
backbench into its confidence on an issue that is so
important to backbench members of the Labor Party,
bearing in mind that so many of them were elected on
the policy of maintaining common-law rights.
I am not going to go through the table that was
supplied, because I know all honourable members have
received the table and time is on the wing. I simply
refer honourable members to a letter of 21 May, which
was emailed and posted to all ALP members of
Parliament and included a synopsis of what they had
been told in caucus as to what constituted a threshold
injury and compared it to what would have been the
ruling by the experts. There are numerous examples of
where the backbench was misled. I again say to
honourable members: fair enough, this legislation
attacks the problem to a degree, but it is totally contrary
to Labor Party policy and philosophy, and I am looking
forward to hearing some comments from members of
the Labor Party as to how they justify it.
I move on to some of the features of the bill. I do not
intend to go through them seriatim because they were
covered very well by the Honourable Chris Strong and
they were covered quite well in the minister’s
second-reading speech. Somewhat unusually for this
government, the second-reading speech was a good
document. It was explanatory and clear.
Hon. P. R. Hall — Give credit where credit is due.
Hon. W. R. BAXTER — Absolutely. For example,
the bill imposes time limits. It amends the statute of
limitations and cuts time limits, in some cases, by about
50 per cent. In all the circumstances that is fair and
appropriate.
The long-stop provisions give 12 years from
discoverability in certain circumstances. I do not think
anyone could fairly argue that 12 years was not enough
time to mount an action, so I agree with that.
The proportionate damages amendment is very
sensible. Defendants who have been found liable
should only pay the proportion of the award for which
they are directly responsible. We should get rid of the
current joint and several system where one defendant
could wear the whole of the damages award despite not
being responsible for 100 per cent of the injury. I was a
bit alarmed to hear from the Honourable Chris Strong
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that the government does not intend to proclaim those
particular provisions. I hope that aspect might be dealt
with by the minister during the committee stage. I hope
he can put my mind at rest and tell the committee that
in fact this is more than a stunt, that the government
does intend to proclaim those provisions and is just not
leading us on a merry dance.
I say in conclusion, looking at the community at large,
that I think — and I alluded to this to some extent in my
remarks earlier today on the bill dealing with
apprehended violence orders — we need a new ethos in
our community. We need to be getting away from what
has become, it seems to me, a very common view in the
last 25 years that we are all in the blame game — that if
something untoward happens, it is never your fault, it is
someone else’s fault; that we can mount an action and
get some financial reward, get something for nothing;
that we can all join in a class action. Nothing disturbs
me more than when there is an instance, whether it is
pork rolls in Springvale or whatever it is, where we
have the labour law firms touting in the newspapers for
people to join in a class action.
It is time we as a society accepted that people actually
have to bear some responsibility for their own actions.
The duty of care cuts both ways. Yes, a person offering
a service, whether it is a chairlift or whatever it is, has a
duty of care to the customers. The converse of that is
that the users also have a duty of care to conduct
themselves in a safe manner whilst using that particular
facility. It seems to me that now we have far too much
readiness in our community if anything happens — a
slip or a fall — to accept that that has to be the fault of
someone other than the person who actually was the
victim — if ‘victim’ is the right word in that
circumstance, and perhaps it is not. Also, if we are
going to allow that sort of attitude to take hold in the
community we open up great scope for fraud and for
people to actually conjure up alleged instances. We
have all heard stories about claims of people slipping
on cabbage leaves in supermarkets. At times we have
doubted, of course, whether a story was true.
In a case in Brisbane someone is suing a football club
because he fell down the stairs, allegedly because he
drank too much at lunchtime, which he claims is the
fault of the football club.
Honourable members interjecting.
Hon. W. R. BAXTER — Mr Eren and
Mrs Carbines tell me it also happened in Geelong.
Well, that claim ought to be laughed out of court. If
people can of their own free will imbibe at lunchtime,
become inebriated and trip over and injure themselves,
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they have no-one to blame but themselves. If we are
going to have a circumstance in our community where
you can sue for your own stupidity and foolishness, we
will have a very pretty picture indeed. We all, as a
community, ought to say, ‘Enough is enough. We are
going to call a halt to that, and it is not going happen in
the future’.
This bill will go some way to establishing that, because
presumably the fellow in Geelong who fell down the
stairs did not sustain anything like a 5 per cent
impairment. He might have been a bit bruised and
battered for a day for two, but he recovered — and
what is more, Mr Eren, it was his own fault. I think we
have to get to a situation where these cases simply get
stamped on and stomped on.
I have heard it said, ‘Well, of course, there aren’t many
of these sorts of cases in the courts. People do not sue
for relatively minor injuries’. In a sense that is true if
one looks at raw statistics, but one has to look behind
the statistics. Many of the cases do not get to court
because the defendant, either personally or through his
or her insurance company, pays up because they know
that to defend the action will cost them more than
coughing up a couple of thousand dollars.
It is really galling to me that you actually have to
concede — not admit, but concede — liability simply
because that is the lesser of the two evils, that it costs
less than proving in court that the action had no
standing at all. This bill will go some way towards
overcoming that problem, and so it should, and I fully
support that.
Members of our community have to become aware that
with some activities you engage in there are obvious
risks, and if you want to do it, yes, you are exposed to a
risk. It might not happen very often, but there is a risk.
Some of us are more risk averse than others. I do not go
parachuting because I think it is a very dangerous
activity.
Hon. Kaye Darveniza interjected.
Hon. W. R. BAXTER — There are also a lot of
other things that I do not do either; I just use that as an
example. But I do not see why the community at large,
through the insurance premium system, should be
paying high premiums simply because it is felt
necessary to cover people who are prepared to engage
in very dangerous activities and think that if something
goes wrong the community will pay them
compensation. There has to be some understanding and
some acceptance by individuals that they bear a

Tuesday, 10 June 2003

responsibility as well and that they cannot pass it on to
the community as a matter of course.
I applaud this bill for beginning to rein that in. I will
support any further legislation this government might
bring forward in the spring sitting which takes this issue
further in reining it in and making people more
responsible for their actions. The report by Justice Ipp
is a very good report. I think we might well see some
legislation along these lines emerge out of it in the
spring sitting. I would certainly endorse that, and I
would encourage the government to introduce it,
because I think the pendulum has swung too far one
way and it needs to be drawn back.
In conclusion, there is some scope here for getting us
back on track. We have gone off the rails; there is no
doubt about that. Insurance has become unaffordable.
Community organisations are being totally undermined
and destroyed by this. The very fabric of some of our
country communities, and probably in the suburbs as
well, is being destroyed by the public liability
problems. This legislation goes some way towards
pulling it back.
It will impose upon insurance companies a
responsibility, and rightly so. Insurance companies
have a notorious reputation, we know that; sometimes,
and probably quite often, it is undeserved. I have to say
that in any dealings I have had with insurance
companies — and the claims I have made in my life,
fortunately, have been very few indeed — I have
absolutely no complaint at all about the treatment I
have received. But we do often read in the newspapers
where people complain about insurance companies. It is
usually because they have not been insured for that
particular loss, they did not read the policy closely
enough, they took the risk themselves or they have been
grossly underinsured.
But be that as it may, insurance companies have both a
moral and a legal duty to offer insurance at the lowest
possible premiums. This legislation will assist, I am
quite sure, in lowering premiums, and I am not going to
let the insurance companies get away with anything
less, and I do not think the government should either. I
applaud the fact that it has referred the issue off to the
Australian Competition and Consumer Commission. I
do not have a lot of faith in the ACCC under Professor
Fels, and maybe Mr Samuel will do better, but there
will be a little more overview of insurance companies
to make sure they are actually delivering lower
premiums because the Parliament has passed this
legislation.
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I indicate that the National Party is happy to support the
legislation. It goes very much in the direction we were
going when we brought in our private members bill. It
certainly does it slightly differently, but the direction is
correct and the community is calling out for it. The
Parliament should have done it 12 months ago.
Mr SMITH (Chelsea) — It is with pleasure that I
contribute to this debate on the Wrongs and Limitation
of Actions Acts (Insurance Reform) Bill and in
particular have the opportunity to respond to some of
the claims of the Honourable Bill Baxter in his
contribution. I will get to those a little later. I start by
saying that the principal reasons for this bill are to
provide access to insurance for all Victorians — for
medical practitioners, for businesses large and small
and for tourist operators and the like — and to give
some comfort to expectant mothers who are facing a
crisis because of insurance for obstetricians.
This is an important piece of legislation, as has been
claimed by the Honourable Bill Baxter. Whether it is
the most important legislation we have dealt with I am
not sure, but suffice it to say that we agree that it is
extremely important legislation.
After extensive consultation by government members
and after a great deal of heartache et cetera, we have
decided to alleviate the current problems — that is, to
make the necessary changes that will encourage the
insurance companies to get back into the marketplace
and provide the access to insurance that people
desperately need. We find that in doing so we put
ourselves in the position where we are damned if we do
and damned if we don’t.
Hon. D. McL. Davis — You’re just damned!
Mr SMITH — Well, I’ve been there before.
I am proud to say that this government has not walked
away and will not walk away from the hard decisions
that are necessary in the best interests of all Victorians,
even including those opposite. It is looking after their
interests as well.
The main changes in this bill include but are not limited
to the following. The first is the introduction of a 5 per
cent minimum limit for general damages. By that I
mean you must have a permanent injury that is a
minimum 5 per cent loss or physical injury et cetera
before you can make a claim for pain and suffering. For
less than that you can make a claim for lost wages or
medical costs. There has been much ado about nothing
in the debate on this particular issue, and there will be
plenty of examples of where it is not relevant — for
instance, if minors are injured they can claim for
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suffering or loss of wages but that is irrelevant and
always was irrelevant because minors do not earn
wages anyway.
The other aspect is that the opposition has raised on
numerous occasions the angst felt by the legal
fraternity — Labor’s mates or Labor’s friends as it
refers to them. To a degree opposition members are
right, and we have suffered a great deal of heartache
from some of our traditional supporters in the legal
fraternity. They are adamant that we have got it wrong
in numerous ways, that the very principles that we
stand for are being attacked and that we should in some
way be almost ashamed of what we are doing. I
suppose it is fair to say, ‘What else would we expect
from the lawyers? They make their living from some of
these spurious clients’.
I think, and I will put it on the record, that many
lawyers have a lot to answer for in regard to this
particular issue. They have pursued the causes of
spurious clients in some cases and have brought the
house down — and not for the first time. But the
government is addressing it, and once again is
demonstrating that it is not captive to any law firm or
any factional warlord or whatever. We are, as a
government, united in making a stand and doing the
right thing. Now, Mr Baxter, for your edification, there
has not been — —
The ACTING PRESIDENT
(Hon. B. W. Bishop) — Order! Through the Chair.
Mr SMITH — Through the Chair, for the
edification of the house, following a remark by the
Honourable Bill Baxter that the backbench was
somehow conned or misinformed, I will tell the house
that there has not been a better attended briefing on any
bill since we have been in government — since 1999.
Not one bill has attracted the numbers to a briefing that
this one has, which is indicative of the concerns that we
on this side of the house have had with this issue. I can
assure the house, and in particular Mr Baxter, that,
whilst not unanimously and absolutely endorsing this,
backbench members are comfortable in the knowledge
that we are doing the right thing by Victorians.
There will, of course, be exceptions to the 5 per cent
rule — they are in the case of a woman who may have
the great misfortune of losing her foetus or a breast, or
on the issue of sexual abuse, whether it be male,
female, juvenile, adult et cetera. There will be
exceptions for those cases. These guidelines have been
designed by the American Medical Association — they
are the fourth edition guides, AMA4, to be precise —
and they are the guides used by the Transport Accident
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Commission. I am not sure why there is such a hoo-ha
or problem associated with this. In my view we are
being absolutely consistent.
There are other guidelines, and they include the area of
psychiatric impairment, where the percentage
impairment necessary to qualify was raised to 10 per
cent. There will be cases, of course, where that will
cover other areas that may be arguable in terms of
physical impairment, but again we consider there is a
high degree of fairness about that.
Hearing loss is assessed using the National Acoustic
Laboratory guidelines. In addition to that the statute of
limitations has been altered from six years to three
years for adults but remains at six years for juniors, or
people under the age of 18. However, at its discretion
members of the judiciary can make exceptions to that
rule, particularly in the areas of tobacco-related
illnesses or asbestosis, for the obvious reason that these
things do not develop until quite some time down the
track. Account is taken of that. Once again we believe
we are producing the flexibility needed to guarantee as
fair and equitable a system as we can.
As was raised by the Honourable Bill Baxter when
referring to Justice David Ipp’s report, during the spring
sitting we will be introducing legislation that takes on
board his recommendations and addresses those issues.
For example, things like the definition of negligence
will be covered in legislation to be introduced during
the spring sitting.
We have talked about the insurance conglomerates. We
know we have been held hostage by them. This is not a
Victorian phenomenon and it is not an Australian
phenomenon; it is a global phenomenon. The insurance
companies have — I will not put a crude term to it —
got us where they want us, basically, and we have to
recognise that or have an insurance catastrophe. They
have had a capital strike, if you like. But we believe we
have done that which is necessary to bring some
competition to the industry. It raises the issue of
genuine competitiveness and where we might be had
we had a state insurance office.
This issue has been raised not only within Labor Party
circles but also in the public arena, and the feeling is
that we may well be much better off if we were to have
our own government insurance office. That is a matter
worthy of being pursued, and I would like to think the
people responsible would have a good look at that
suggestion. There is no better way to ensure there is
competition in the industry than to put in place
something like a government insurance office that will
guarantee it.
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Under this legislation there will be no ability to sue for
pain and suffering if the injury or impairment represents
a total of less than 5 per cent loss of bodily functions
and the loss must be permanent. This brings me back to
the area I mentioned earlier — that is, slips and sprains
et cetera. We have all heard about people making
outrageous claims for minor things of no real
consequence that they recover from relatively quickly.
Insurance companies have been paying out a few
thousand dollars to these people just to make these
claims go away. The accumulation of all those sorts of
claims has resulted in the need for this legislation, and
as I said earlier, some people in the legal fraternity
should have a good look at themselves and what they
have done over the past few years.
I read an article recently, and I could be wrong but I am
reasonably sure I am right, that suggested that Australia
is now a more litigious country than the United States
of America. That is mind boggling, and if you look
back about 20 years you would never have thought that
could be possible.
It also raises the issue of civil rights — something that
has been demonstrated to be near and dear to the hearts
of people on this side of the house. We know it is
nowhere near as important to those on the other side of
the house, and that has been demonstrated as well. It is
a sensitive matter, and I made the comment in a
previous contribution to the house — one of the many I
make — that the loss of civil rights is a difficult issue
for the government. We admit that we have taken away
some rights that people had previously, but the
government felt compelled to do that because overall it
was in people’s best interests, and if nothing else we on
this side of the house are pragmatic.
An Honourable Member — You are pragmatic
when you are in government.
Mr SMITH — Where else would you like to be
pragmatic except in government?
Justice Ipps’s review recommends that claims be barred
after 12 years; however, judicial discretion is available
in certain cases, and I have already enunciated those.
I raised briefly the issue of expectant mothers. Many
members on both sides of this house have been
confronted by pregnant constituents who are extremely
concerned about the wellbeing of their unborn children.
Their obstetricians were applying enormous pressure on
them to in turn apply pressure on the government. They
were threatening that they could not guarantee the
delivery of babies on time, or at all, because they would
not put themselves, their families, their assets et cetera
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at risk without appropriate legislation to address that
problem. This was something the government simply
could not ignore, and it did not ignore it.
Mr Baxter raised the issue of the duty of care and how
some lawyers have, shall we say, exaggerated some of
their claims. I have dealt with that, and I have also dealt
with the inference that backbenchers have been misled,
so I will conclude by reiterating that this is good
legislation; however, it remains to be seen whether it is
perfect. There are planned reviews and I am sure that
with a bit of finetuning the government will get it right.
This bill deserves the support of the house, and I
commend it to honourable members.
Hon. ANDREA COOTE (Monash) — I was most
interested to listen to the contribution made by my
colleague Mr Smith and to hear him first be critical of
the lawyers — which I thought was extremely
interesting — then acknowledge that the Labor Party
backbench had been a little disconcerted by this bill but
say that at the end of the day, to use his terms, it was the
right thing for Victoria. As my colleague the
Honourable Chris Strong rightly pointed out in his
contribution, this is not the right thing for Victoria, and
a number of people have some considerable concerns
about this bill.
The Honourable Chris Strong used some interesting
terminology which sums up this bill. He said it is late.
We all acknowledge that the government’s running on
this issue has been too little, too late. As the
Honourable Chris Strong said very ably in his
contribution, it is far too little, far too late. He is
certainly right.
He went on at some length about how unfair the bill is,
as did the Honourable Bill Baxter in his contribution.
To learn about that we need look no further than the
huge advertisements the government’s own labour
lawyers put in the newspapers in very big print — print,
I might add, we had not seen since the Second World
War.
Mr Strong referred to how unworkable the bill is.
Another term he used was draconian. He also said the
government did not take the community into
consideration and along with it on this issue. We have
seen that with the amount of controversy out there. We
have seen it in the letters to the editor. We have seen
small people, large labour lawyers, the medical people
and a range of others come out. The bill has not been
properly thought out, and it is not good enough. The
people of Victoria will be the judges of this, and it will
be very interesting to see what happens in the long
term.
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As others have said, this bill does three major things.
Firstly, it sets a significant injury threshold or lower
limit for general damages claims. This significant injury
comprises one or more of: a whole-person physical
impairment of more than 5 per cent, assessed using the
AMA Guides; psychiatric impairment of more than
10 per cent; binaural loss of hearing of more than 5 per
cent; loss of a foetus; or loss of a breast. Secondly, it
introduces proportional liability for economic loss, but
this will not apply to compensation for death or
personal injury. Thirdly, it reduces the statute of
limitations period for personal injury claims from six to
three years from the date of discoverability; for minors
under 18 this will be six years from the date of
discoverability. Claims will be barred 12 years after the
events which caused the injury.
However, I would like to speak particularly in relation
to the adventure tourism industry. This bill is too little,
too late for adventure tourism. What we have here will
mean that perhaps, just perhaps, we will see some
insurers come back to this state and look at the tourism
industry. However, my sources within the tourism
industry tell me that although the insurance industry
may return, it will be at least three to four years before
we see any reduction in premiums, if we ever do. That
is for the tourism industry overall.
Looking at the adventure tourism industry we have seen
the problem with Triton. I remind the chamber that
Triton is an insurance agent. When this debate began
Triton had been approved through its organisation by
the Australian Prudential Regulation Authority (APRA)
and therefore people insured with Triton could operate
on Crown land. Triton has now changed its
arrangements and deals from offshore — I think it is
from the Cayman Islands or somewhere like that — and
it no longer attracts APRA approval. Adventure tourism
operators insured with Triton will no longer be able to
operate on Crown land.
I have previously spoken at length about some of these
people. The horseriding industry in the alpine areas of
Victoria will be very badly affected by this.
The government needs to be aware of what is
happening. The industry tells me that a huge number of
writs have already been issued in anticipation of the
bill, because people are wondering whether this
legislation will be changed or whether it is what the
government intends to do in the future. One only has to
look at what has occurred with shop trading hours on
Easter Sunday to see the controversy and changes that
the government has made.

WRONGS AND LIMITATION OF ACTIONS ACTS (INSURANCE REFORM) BILL
2162

COUNCIL

Adventure tourism operators are concerned because it
will affect them. If writs are being issued, and I am told
a large number are being issued, for whatever reason,
but primarily because people are concerned that there
may be changes, there will be a huge inflated peak in
the claims for year one. This peak will adversely affect
the premiums for adventure tourism operators in the
industry and they will be further jeopardised. With this
bill the government had an opportunity to look at this
and make sure these things would be addressed, but this
bill deals with a range of other things so once again
adventure tourism operators have been left out of the
major picture and they will be disadvantaged and suffer
additional hardship.
The adventure tourism operators in Victoria have
established Victoria as a leader in this industry. Because
Victoria is so compact people can have a series of
adventures such as going to the snowfields, horseriding,
rock sailing, abseiling, paragliding and so on within a
short space of time. However, because adventure
tourism operators will not be able to attract insurance, I
am informed that between 150 to 200 will leave the
state or go out of business because they cannot afford
the premiums.
The government is being recalcitrant insofar as
adventure tourism operators are concerned, so they
have been ignored once again. The government has
ignored the special needs of this important industry and
is prepared to allow the operators to wilt under the huge
weight of high premiums and not being able to get
insurance. They will find it extremely difficult to
continue their businesses.
This bill promotes adventure tourism in Tasmania,
Queensland and New South Wales. I am sure those
states will be extremely grateful for the flood of
adventure tourism operators who leave this state and go
interstate. People will no longer seek adventure tourism
activities in Victoria, but will go to Tasmania,
Queensland and New South Wales; they will be the
winners out of this bill, not the adventure tourism
operators of Victoria. I go so far as to say that this bill is
the beginning of the end for adventure tourism in
Victoria. The government should be ashamed.
Mrs CARBINES (Geelong) — I am pleased to rise
to speak in support of this very important bill, which
seeks to address a serious situation which all states,
indeed the whole nation, are coming to terms with —
the crisis regarding the availability of insurance. This
crisis has manifested itself in various ways in our state
as part of the global ramifications of 11 September for
the insurance industry and in Australia with the collapse
of HIH Insurance in 2001. Most recently the insurance
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crisis has loomed firstly in the lack of availability of
affordable public liability insurance for community
groups, adventure tourism operators and small
businesses which threatens to undermine the very fabric
of community events across our state. Secondly, it has
manifested itself in the public and serious threat
obstetricians around the state have made that they will
cease to practise by 1 July should issues surrounding
their medical indemnity insurance not be resolved.
I am sure that all honourable members have received,
as I have, disturbing correspondence from constituents,
medical professionals and community groups within
their electorates outlining the tremendous difficulty
they have experienced in obtaining affordable public
liability and medical indemnity insurance. In the case of
community and sporting groups many have chosen
either to close down, not to run an event or — very
disturbingly — to operate without public liability
insurance, which exposes them and their members to
huge risk.
Mr Robert Kaiser, the president of the Meredith and
District Motorcycle Club, wrote to me in April about
the very serious difficulties his club was having in
relation to public liability insurance. He said:
MDMC has approximately 250 members. We have had to
cap our memberships due a flood of riders wanting to join.
Their clubs have closed down and they have nowhere legal
and safe to ride … Obviously, we are running the club
without PL insurance of which the committee has grave
concerns.
MDMC options are as follows:
1.

We can get PL insurance offshore, but it is not
government approved.

2.

We could run under the Motorcycle Australia banner
where costs are enormous, e.g. $350 per rider licence,
$800 per event.

3.

We could close down the club, which would force riders
to go back out into the bush riding illegally and
dangerously, leading to the potential of fatal accidents.

Not many options indeed for the Meredith and District
Motorcycle Club.
In the case of medical indemnity insurance,
obstetricians around the state, as I have already said,
have issued a serious threat that they will cease to
operate on 1 July this year. This has huge ramifications
for pregnant patients already under their care. I can well
understand the emotional turmoil that pregnant women,
some of them quite advanced in their pregnancies, have
felt when they heard from their obstetricians that they
may very well cease to be under their care by 1 July,
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and that the obstetricians will not be available to deliver
their babies.
I have had letters from many patients in my own
electorate expressing concern, one which was signed by
three women, G. Lancaster, R. Erwin and A. Halloran,
all of Geelong. They wrote on 22 May:
We are writing as concerned obstetric patients residing in the
Greater Geelong region …

They advised me that they had been informed by their
obstetricians that due to the crisis in medical indemnity
insurance it may become economically impossible to
continue delivering babies. The letter continues:
… we have therefore been advised that as from 1 July, some
Geelong obstetricians will close their doors to obstetric
patients.
As patients directly affected by this we request your support
in voicing this intolerable situation in Parliament and
addressing the anomaly in current legislation that has allowed
this to occur.

I am very pleased not only to listen to their concerns but
to be voicing their concerns in the debate tonight.
On top of that I have had letters from doctors and
obstetricians who have sought to highlight the problems
they have experienced with medical indemnity
insurance and the very serious and difficult situation in
which they have found themselves. I have a letter from
the Bannockburn Surgery highlighting concern about
medical indemnity insurance. The letter, dated 5 May,
says:
I am writing to you, as my parliamentary representative, to
seek your help to convince the state government that it is in
the best interests of Victorians that it implements further,
effective tort law and other reforms now.

The letter concludes by saying:
It is not possible to foresee all the adverse consequences of
state government inaction, but what is certain is that the
health system both public and private will be thrown into
unnecessary turmoil which will be of no benefit to any
Victorian.

There has been a media campaign in Geelong
highlighting the medical indemnity insurance crisis
with headlines such as that on page 1 of the Geelong
Independent, ‘Births legal crisis’. On page 5 of the
Geelong Advertiser on 13 May we had the headline
‘Obstetrics crisis’, and on 19 May we had the headline
‘Mums demand care answers’. And — blow me
down! — we have David Davis in there stirring up
pregnant mothers and trying to make out that the
government is not doing anything. I will be very
interested to listen to his contribution tonight, because
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we have not heard from him in Geelong since he made
that little trip down there one Sunday and thought he
was causing a bit of trouble.
In this climate where community groups, sporting
organisations, medical professionals and others are
desperately seeking changes to Victoria’s insurance
laws the Bracks government has acted very carefully in
introducing the bill before us tonight. I commend the
government for listening to the concerns of Victorians
and for finding a way to address the insurance crisis.
The way forward outlined in the bill carefully balances
the rights of Victorians to sue for damages and the need
for community organisations, sporting groups and
medical professionals to access affordable public
liability and medical indemnity insurance. It is expected
that the reforms will provide more security and
certainty for insurers in the insurance market. The
government is confident they will act as a strong
incentive for more companies to enter the Victorian
market, thereby lowering premiums.
The specifics of the bill have been well canvassed in the
contributions of other members tonight, and I do not
intend to reiterate them, but I want to say that the
announced reforms have been welcomed by the wider
community, including the medical profession, sporting
groups and community organisations, and insurance
companies. Not long after the government announced
the introduction of this legislation the Municipal
Association of Victoria signed a new three-year
agreement for an insurance policy to cover its
not-for-profit group scheme. Through this legislation
the Bracks government has saved more than
800 community groups and events from closure across
Victoria.
In my own home town of Geelong the reforms have
been met with wide applause from the medical
profession and expectant mothers. I was pleased to
show the minister responsible for this legislation,
Mr John Lenders, an article in the Geelong Advertiser
dated 22 May which had the catchy headline ‘State
delivers claim reforms’. It states:
Expectant Geelong mothers have been buoyed by the
announcement of the state government’s medical indemnity
reforms.

It continues:
Dr Glen Barker, spokesman for Geelong obstetricians, said
the new limits to personal injury claims would encourage him
to stay in the profession.

That is very good news indeed. Further the article
states:
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Geelong AMA representative Dr David Bainbridge said …
we believe that the government has been reasonable and very
responsible …

That is very interesting. Mr David Davis, who tried to
stir up people in the Geelong Advertiser, was nowhere
to be seen when the government announced a reform
that addressed the concerns being raised by pregnant
mothers and obstetricians in Geelong.
The government has an obligation to act in the interests
of all Victorians. Faced with the very real possibility of
an insurance catastrophe from 1 July it has acted
responsibly and appropriately to address this issue by
protecting the right of Victorians to sue and creating a
climate where Victorians will be able to access
affordable public liability and medical indemnity
insurance. This has not been done lightly. All the
factors have been taken into consideration, including
the views of the major law firms, which have been
scathing in their criticism of the government’s reforms.
But the government is committed to govern for all
Victorians, and I commend the minister for his
preparedness to act to reform our laws to avert an
insurance crisis in the state. I commend the bill to the
house.
Hon. J. A. VOGELS (Western) — I am pleased to
make a few comments on the Wrongs and Limitation of
Actions Acts (Insurance Reform) Bill. The first thing
that strikes me with the introduction of this bill is that
the Labor Party has no shame. Having read in Hansard
the contributions that were made by the then Labor
opposition when the Workcover bill was being debated
I would call this a double flip backwards with a triple
pike at the end — and that would still not adequately
describe the hypocrisy coming from the other side. Can
members imagine what Labor members would say if
the Liberal Party brought in this legislation? The
speakers on that side would be screaming from the
rooftops. I have actually got an office under the steps of
Parliament House, and I am sure if it were the Liberal
Party in government bringing in this legislation there
would be thousands of protesters outside, including
probably Mr Smith and union members — you name
it, they would be out there lambasting the Liberal Party
for bringing in this sort of legislation. But they have no
shame — absolutely no shame!
‘I believe it should be left to the courts to decide, not a
doctors’ panel if somebody has been injured. There
should be no thresholds’ — I am parroting what
Mr Theophanous said when the original Workcover bill
was going through. From what I hear he spent 23 hours
in that debate lambasting the then government. The
changes made to Workcover by the previous
government were driven by the fact that Workcover
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premiums were going through the roof, driving
businesses out of the state and resulting in many cases
in their shutting up completely. As an aside, I would
say we are heading down that same track, and it will be
interesting to see how the Labor Party deals with
Workcover in a year or two when it is not affordable.
This time, however, it happens to be public risk and
professional indemnity insurance that are being debated
in this house tonight. It has got to the stage where the
crisis was killing our nation. The Labor Party was slow
out of the blocks, but it has finally acted to try and
address this issue.
There is a common denominator in both the Workcover
bill and this bill, which nobody seems too concerned
about. The common denominator is the judicial system.
The judicial system contains the bleeding hearts of our
society. I do not actually blame the plaintiff lawyers for
going out on behalf of their clients and trying to get
whatever they can, because that is the system; it is the
bleeding hearts sitting up there in their wigs and robes
who give these outrageous decisions. We have all heard
people mention tonight the drunks who actually dive
into the sea even though there are signs saying ‘Shallow
water — rocks only an inch under the water’. They dive
in and come out quadriplegics. I feel sorry for them, but
some judge will then say to some council that it has to
pay $4 million in compensation to a sufferer when it
was obvious the sufferer was stupid in the first place. I
saw the other day some woman — I think it was a
woman — —
Honourable members interjecting.
Hon. J. A. VOGELS — I will rephrase that. I am
actually giving the details of a case in which a woman
who bought a cup of takeaway hot coffee in a Shell
service station or whatever sat it between her legs,
drove to the next stoplight, hit the brakes and it spilt,
badly burning her thighs. Some judge has probably
decided that the insides of her thighs are worth many
millions of dollars. Ridiculous!
I heard of another example the other day. I heard that
someone robbed a house and stupidly locked himself in
the garage of the house he was robbing. The door
slammed behind him, and he could not get out. The
owners did not get home for a week, I think, so he sued
them because they had only dog food in the beer fridge
in the garage instead of Tim Tams. That is another case
where our judiciary has actually given a ludicrous
decision.
As I said before — and it is not funny because it is
destroying the country we live in and love — stupid
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decisions by stupid judges have led to this situation.
There are exceptions, and I would like to name two
judges referred to in the Municipal Association of
Victoria’s insurance report. Justice James Thomas is
reported as saying:
Some … [judges] have enjoyed playing Santa Claus
forgetting that someone has to pay for our generosity.

He went on to say:
We have allowed the tests for negligence to degenerate to
such a trivial level that people can be successfully sued for
ordinary human activity.

Justice Callinan is reported as saying:
The world is not a level playing field. It is not unreasonable to
expect that people will see in broad daylight what lies ahead
of them in the ordinary course as they walk along.

They are two good statements.
In conclusion I must say to the government that it is
better late than never. This bill is needed. We need to
address the issues which confront many of our
businesses and doctors. Public risk is out of control. I
therefore wish the bill a speedy passage and I hope that
I do not have to front any judges in the next few years.
Hon. S. M. NGUYEN (Melbourne West) — I wish
to make my contribution on the Wrongs and Limitation
of Actions Acts (Insurance Reform) Bill. The bill is
important for the insurance industry, and it is also
important for the community. At the moment everyone
is nervous about insurance. People are concerned and
the government had to take on the responsibility of
doing something about it. The reforms contained in the
bill are designed to balance the rights of people to have
access to the courts to sue for personal injuries and the
need to access affordable insurance.
Insurance today is very expensive, and I have been
approached by many community groups that are
concerned about public liability. Insurance has become
expensive. Many people have been refused insurance
and the price of public liability insurance has now
become very high. Many community organisations,
community sports clubs and other people who want to
organise community events or festivals have put their
concerns to the government. As a local member I visit
many community activities around my area. People
have found that the costs are too expensive and local
events are not able to be covered by insurance.
The government must watch that the system of
insurance, and the associated law around compensation
for wrongs works well. The system needs to work well
for everyone who is affected by its decisions and
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behaviour because today everyone relies on insurance
to run a business, see a doctor, give birth to a child, play
sport on the weekend, support the local fete, and
receive fair compensation for injury. That is what is
happening. We know many people go to see doctors
and dentists. They want to make sure everything is
covered by insurance. Also, doctors and dentists or
other people working in health like to ensure everything
is covered so they can do their jobs easily.
The collapse of HIH Insurance in early 2001 and the
events of 11 September have caused a lot of problems
for the insurance industry. Since the collapse of HIH
people have found it difficult to claim insurance when
builders are not doing the right thing when building
their homes. Last year I tried to help the community
organise a festival in Melbourne, but many
organisations found it difficult to obtain insurance
before the Insurance Council of Australia allowed them
to go ahead with the events. Some were lucky to find
insurance brokers act on their behalf, but the cost is
very high.
The Municipal Association of Victoria is working with
the state government to implement a scheme, because
some councils do not have insurance. The government
is also working with the federal government to tackle
the problem of insurance as well as looking after the
community. In conclusion, this is important legislation,
and I ask all members to support it.
Hon. P. R. HALL (Gippsland) — Everybody takes
out insurance in one form or another, or belongs to an
organisation that relies on insurance to provide public
liability cover, particularly for the events they hold. All
of us are well aware of the negative impact rising
insurance premiums have had, particularly on public
liability insurance and on professional indemnity
insurance, which includes both medical and other
professions.
We are well aware of the negative impact those rising
premiums are having on the delivery of services and on
the staging of events in our community. Those rising
insurance premiums not only have broader impacts but
also have an impact on, for example, product liability
insurance and general insurance that people take out. It
is interesting to reflect on why in the last few years
there has been such a big increase in insurance
premiums. As the minister said in the second-reading
speech, contributing to those rising premiums has been
not only the collapse of HIH and the events of
11 September but also the growing litigious nature of
the world in which we live.
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We all acknowledge that measures need to be taken to
address these issues, and the National Party has
certainly not been backward in calling for action. I had
the opportunity a couple of weeks ago in this house of
outlining a rather long list of activities the National
Party has undertaken in respect of the issue, particularly
public liability insurance. As my colleague the
Honourable Bill Baxter mentioned in his contribution
to the debate, we were probably the first of the political
parties to at least ring the bell about rising insurance
premiums and the impacts they were having on the
staging of events in country Victoria.
We were talking about this several years ago. It was in
the record I outlined to the house a couple of weeks ago
that on 29 July 2001 the National Party called on the
Labor government to convene a forum among key
stakeholders to tackle the growing problem of
increasing public liability insurance premiums in
country Victoria. That call, I might add, was not heeded
by the government. It was totally ignored. On
29 August 2001 the National Party announced it would
host its own forum to discuss this particular issue; and
yes, we were gazumped by the government of the day,
which came out a week later and said it would hold its
own forum. We were happy for that to occur so long as
we attended, which we did; and our leader, Peter Ryan,
had a significant impact on that forum.
We started talking about this subject and the need for
some action almost two years ago. Throughout the
course of the last two years the National Party has
moved two private members bills, the Liberal Party has
also moved a private members bill, and this is the
second of three bills that the government has said it
would move to try and address the issue of increasing
public liability insurance premiums. There has been a
fair bit of action over the last couple of years, most of it,
as Mr Baxter said it in his contribution, initiated by the
National and Liberal parties. It has been the
government that has been dragged to the table on this
particular issue.
The last attempt by the National Party to address this
issue, as Mr Baxter said, and I will talk about it later in
my contribution, was on 27 October 2002 when I had
the honour of announcing that we would bring in a bill
entitled the Civil Liability (Damages) Bill to implement
reforms similar to those here tonight to address this
particular problem. Our record on trying to address the
problem of rising insurance premiums is outstanding.
The National Party appreciates that the government has
also made some efforts, although tardy, to try and
address this problem. Nevertheless we welcome those
and have been happy to support the government’s first
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bill dealing with this issue. I again signal that we are
happy to support the bill before the house although, as
the Honourable Bill Baxter has said, we have some
amendments that we think will make the bill a better
one. We will be voting with the ayes on the legislation
before us tonight, but I encourage members to consider
the amendments carefully, because I think they
materially improve the bill.
There is absolutely no doubt that this country needs an
affordable insurance system. The expectation of the
government is that this bill will make an affordable
insurance system possible. Throughout the
government’s second-reading speech on this bill the
intimation is that the bill will have a positive impact on
insurance premiums. I note one quote from the
Premier’s press release dated Tuesday, 20 May, of this
year:
We anticipate these changes, with the government’s other
insurance reform measures, will encourage new participants
to Victorian insurance markets and stabilise the cost of
premiums.

There are a couple of significant points there. ‘We
anticipate’ — no guarantees — ‘these changes’. That is
the important point to make. In addition the government
talks only about the stabilisation of the cost of
premiums and not about a reduction in the cost of
premiums, which I think would have been the
expectation of most Victorians.
The public reaction to this bill after it was announced
on 20 May was interesting. The next day, Thursday,
22 May, the Age newspaper quoted the Insurance
Council of Australia as saying:
… that there was no guarantee insurance premiums would fall
because of the Victorian government’s overhaul of public
liability and medical negligence laws.

The article continues to talk about that point in the same
vein. On the same day in the Herald Sun we read:
Insurers won’t guarantee lower premiums or more policy
cover under new state government liability laws.
Not one of seven major insurance companies contacted by the
Herald Sun would explain how changes to public liability and
medical indemnity, unveiled on Tuesday, would benefit
members of the public.

So it is important to note that we are acting on an
expectation and a hope by the government that this
legislation will have any impact at all on insurance
premiums throughout the state. That is the response by
some of the insurers.
The National Party has some criticisms of the bill
before the house. We will support it and will attempt to
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amend it; but we also have some criticisms of it. The
first of those I want to mention concerns the issue of
common-law rights. The issue there is that the Kennett
government, a coalition of the Liberal and National
parties, was absolutely castigated by the then opposition
party for purportedly taking away common-law rights.
Let us make sure there is absolutely no mistake in
people’s minds about what this legislation before the
chamber does: it takes away common-law rights. It is
absolutely as simple as that, because unless you reach a
5 per cent threshold level for whole-of-body
impairment or a 10 per cent psychiatric impairment
level you will lose all your common-law rights. The
Labor Party is here tonight taking away common-law
rights.
I particularly note that Mr Smith acknowledged that
fact in his contribution tonight. At least he had the guts
to stand up and say, ‘Yes, we acknowledge that we are
taking away some of the people’s rights’. I say good on
you, Mr Smith. There are plenty more of the people in
your party who are not prepared to stand up and admit
this is happening.
I do not have a lot of time here tonight so I cannot quote
from a lot of newspaper articles. On 17 May this year in
anticipation of the legislation an article appeared in the
Age in which Peter Gordon, a partner in the labour law
firm Slater and Gordon, was quoted as saying:
… the plan was more draconian than Jeff Kennett’s removal
of common-law rights for injured workers in the mid-1990s, a
move ultimately reversed by the Bracks government.

It was ultimately reversed in part, as the Honourable
Bill Baxter said, because the Bracks government made
the gate so narrow there has not been one claim on
common-law rights since its legislation was introduced.
And here we have labour lawyer Peter Gordon making
the comment that these are more draconian than any
laws implemented by the Kennett government.
On 21 May in response to the legislation the Age
published an editorial offering similar comments by a
journalist and an editor to the effect that common-law
rights have been removed by this legislation. Let us
make sure we perfectly understand that and agree with
that point, as at least Mr Smith and I do.
I now raise a concern mentioned by the Mental Health
Council of Australia. The Honourable Chris Strong in
his contribution to this debate mentioned today that
there is a serious anomaly in the legislation before us in
that you have to achieve 5 per cent body impairment
but 10 per cent psychological impairment to be
considered for any claim for pain and suffering. Once
again there has been no adequate explanation in the
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second-reading speech or by any member of the
government to date as to why there is a difference of
5 per cent between the physical and psychological
impairment thresholds. At the very least that is an
extremely valid question raised by the Mental Health
Council of Australia, and members of that council
deserve an answer on that issue.
I move on now in my last few minutes to a matter
raised by interjection to the effect, ‘Well, does the
National Party have a policy on this issue?’. Well, we
do, very clearly. On Wednesday, 30 October, in Benalla
I gave notice of our intention to introduce a bill entitled
the Civil Liability Damages Bill. Its purposes were
fourfold: firstly, to establish a threshold under which
damages for personal injuries could not be claimed;
secondly, to reduce the quantum of damages in
personal injury claims; thirdly, to reduce the cost of
insurance; and fourthly, to enhance the availability of
insurance. If you look at the purposes of the bill before
the house tonight I say the four purposes of the private
members bill the National Party suggested are identical
in intent. Does the National Party have a policy on this
issue? Very clearly it does. Our policy was spelt out
clearly well before the election last year, not after it.
Well before the election people knew what we stood
for.
So the principles underlying the direction that the
National Party was trying to pursue are almost identical
to those pursued by the government here tonight except
for the concept of the threshold. As has been explained
once again by the Honourable Bill Baxter our threshold
was a monetary threshold of $36 000 whereas the
government has put forward a threshold for bodily or
psychological impairment. We did not deny anybody
the opportunity to go to court. If you could prove pain
and suffering damages that exceeded $36 000 that was
good and well, you would be paid for them. If you did
not reach that threshold, so be it, you could only recoup
economic losses — that is, loss of wages. And of
course medical treatment expenses are able to be
recovered under the government’s proposal as they
were under the National Party’s proposal.
The National Party believes its threshold was fairer —
that is, anybody could actually have their day in court.
They could have a go and see if they could reach that
particular threshold. Under the government’s threshold
the concept of medical panels is introduced once again.
I do not know how many people have come through
my office complaining about the inefficiency of
medical panels — how they have been required to go
back to be reassessed every 12 months, or every few
months in some cases; how they have had to take a day
off work to go to Melbourne to attend medical panels;
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and how some anomalous decisions have been made by
medical panels. It appears, in my mind at least, that
medical panels cause a great deal of confusion and
create a very bureaucratic system whereby people just
do not get their compensation.
We believe there is an opportunity to streamline this
process. The Honourable Bill Baxter has foreshadowed
an amendment that is to be moved by the National
Party to provide that a medical damages liability case
involving a purported conflict of interest should not be
heard by a medical panel but rather by the Victorian
Civil and Administrative Tribunal, which at least can
show a degree of independence on this issue. It is a
sensible amendment, and I urge members of this
chamber to support it when we get to the committee
stage.
In summing up, the National Party has always been at
the forefront of trying to bring about changes to
improve insurance premiums in this state. We are
prepared to support this bill, but we will wait to see
whether it is going to be as effective as we hope it will
be. In the meantime we will propose an amendment
which I urge all members to support.
Hon. D. McL. DAVIS (East Yarra) — I am pleased
to make a contribution on the Wrongs and Limitation of
Actions Acts (Insurance Reform) Bill. In doing so I
want to start my contribution by saying that this is a
very complex bill. It is a bill that requires genuine
thought as to how one should respond to it, and it
requires a balanced view to assess it properly.
However, I want to place on record that the opposition
does not oppose this bill. It understands there are
features of the bill that are very necessary and need to
be put through at a rapid rate. In that sense it is prepared
to facilitate the passage of this bill.
The bill strikes a new balance in terms of the
common-law rights of people who suffer injury through
various mechanisms in this community. There are
difficult decisions to be made, and it is appropriate for
this Parliament to make them. This issue has come to
this Parliament a number of times in the past in
different manifestations. People who were in this
Parliament prior to 1999 will remember the discussions
on the Workcover bill, and those who were here after
1999 will remember the further changes that were made
in the period of the Bracks government.
The aspect of this particular bill that adds to the
complexity is the interplay with federal factors, and in
making this contribution I want to pay tribute
particularly to Senator Helen Coonan, the federal
Minister for Revenue and the Assistant Treasurer, for
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the mature and intelligent way in which she has handled
this complex area. It has been extremely difficult for the
federal government in the sense that there were genuine
problems with insurers, in this case the medical defence
organisations in New South Wales in particular but also
elsewhere around the country — there were serious
weaknesses in the prudential status of a number of
those medical defence organisations. It was necessary
to make the changes that the federal government made
to put the prudential regulation of insurers in these
areas — in particular, the medical indemnity area which
is the area I will concentrate on in my contribution —
onto a stronger footing.
I believe that the state government has not handled this
bill well and that it has not handled the problems
surrounding this issue well at all. Going back to the last
Parliament, some of the features of this bill that touch
on the limitation of actions were covered by a coalition
bill that sought to reduce the imposts on the adventure
tourism industry. To that extent the opposition was
putting forward positive contributions. I know the
Honourable Graeme Stoney and others had a large part
to play in putting forward those contributions.
What precipitated this bill as much as anything was the
need to contain some of the issues surrounding medical
indemnity insurance. It is this area that I, with my
responsibility as shadow health spokesperson, am
familiar with, and I was most concerned about the
performance of the Bracks government.
This bill is very late. It should have been in this
Parliament last year. It should have been introduced in
the middle of last year like the bills in Queensland and
New South Wales where the premiers, Beattie and Carr
respectively, were prepared to move at an early point
on these issues and face up to the difficult decisions
rather than stick their heads, ostrich-like, into the sand
as the Premier and members of this government have
done.
One of the consequences of this significant delay in
dealing with the bill is that many of the difficulties that
have been created by the insurance issues surrounding
medical indemnity insurance have run on to such an
extent that the lateness of this bill will mean that
whatever its merits it is too late to help with many
cases. I know of one obstetrician in Ballarat who is
going overseas. I know of another obstetrician in Box
Hill in my area who is retiring from practice. She is the
last female
obstetrician — —
Ms Hadden interjected.
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Hon. D. McL. DAVIS — Well, Ms Hadden, if you
believe that is why that obstetrician is going to a
different country — I do not believe you are correct —
I believe you are very ungenerous and that your lack of
generosity ill behoves either you or the government. I
do not think it does you any credit. Your community
would be shocked to believe you think that.
I particularly want to castigate the Leader of the
Government, the Minister for Finance, for his delay in
failing to bring forward a proper bill and intending to
duck responsibility repeatedly on these issues of
medical indemnity as he and the health minister played
pass the parcel with a very difficult and unpleasant
parcel of ‘What do we do with medical indemnity
insurance?’. In the end they had to act. I believe it was
the Premier who pushed things forward in the end. I
know that both the Deputy Premier — —
Ms Hadden interjected.
Hon. D. McL. DAVIS — I am reliably informed by
Labor sources that the Deputy Premier and the
Attorney-General — —
Ms Hadden — Name them.
Hon. D. McL. DAVIS — I would like to name
them but that would compromise my sources,
Ms Hadden.
The Deputy Premier and the Attorney-General were
deeply opposed to this bill until very late in the piece. I
place on record that they are the individuals in the
government who prevented this bill — —
Ms Mikakos interjected.
Hon. D. McL. DAVIS — I have heard very direct
reports of your cabinet meetings, Ms Mikakos. I
probably know more about your cabinet meetings than
you do — at least on certain matters, anyway.
The impact of the medical indemnity insurance crisis
was going to be very severe both in the country and the
city.
Ms Hadden interjected.
Hon. D. McL. DAVIS — The federal government
moved quite early, Ms Hadden, to introduce proper
prudential regulation.
Ms Hadden — It did not.
Hon. D. McL. DAVIS — It moved very early —
that is correct. My office undertook a process with other
members of the Liberal Party of consulting many of the
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doctors, including surgeons, procedural specialists,
obstetricians and GPs, who were going to be impacted
by this medical indemnity insurance crisis. We
surveyed many hundreds of them, and we had an
enormous response to that survey as they provided
considerable information to us. There were some very
common themes in the replies. Almost without
exception no doctor who replied to that survey believed
there was not a serious crisis. There was almost no
doctor who replied to that survey who did not believe
there was a serious issue that the Bracks government
needed to act on. I pay tribute to those doctors who took
the time to provide the detailed and accurate
information necessary for both myself and others in the
Liberal Party to make a sensible decision on the way in
which this bill should be handled.
I want to say to those individuals in country Victoria
with whom I had contact over the last few months that I
thank them for the extraordinary flow of information
that they provided to me and my office. A large number
of people, particularly in Ballarat and Geelong, were
deeply concerned — —
Ms Hadden interjected.
Hon. D. McL. DAVIS — I am saying a large
number of people were deeply concerned about the
impact of this insurance crisis. I am not denying that,
Ms Hadden, and I believe you, unlike some of your
colleagues in Ballarat, were prepared to perhaps move
on this issue. I know Mr Hardman and Ms Overington
at the large public meeting — —
Ms Hadden — He’s at Seymour.
Hon. D. McL. DAVIS — Not Mr Hardman; I stand
corrected. Who is the member for Ballarat East? I am
trying to think of his name. Nevertheless, both of those
members were at the large public meeting at Ballarat,
but the meeting was not impressed with their response
to this issue. The meeting thought those two members
were not prepared to stand up for their community. It
was a great pity that they left that impression with the
people who attended that significant meeting in
Ballarat.
It was important that a number of the obstetricians and
procedural specialists were prepared to speak out in
Geelong. A number of expectant mothers were
prepared to speak out, relay their concerns and express
the difficulties they would encounter. It was important
to have those things on the public record because at the
end of the day the Bracks government only understood
things that impacted on it directly.
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The Bracks government will collect a significant stamp
duty windfall from the federal changes, as people have
pointed out, and it will be interesting to see whether it
uses any of that money for constructive purposes in
regional Victoria, where there are significant issues, to
ensure that the damages that has occurred there with the
retirement of many specialists is prevented or undone in
some way. I encourage the government to ensure that
country towns are not left to pick up the pieces from its
dithering, to make sure that those towns are properly
compensated and that the issues caused the
government’s delay are properly dealt with.

I want to finish my contribution in the 2 minutes that
remain to me before the gag is applied. The gag is
interesting in the light of this debate compared to what
occurred with a very similar bill in 1997 in this place,
where the former coalition allowed the Labor Party the
length of time it needed. The Minister for Energy
Industries, the Honourable Theo Theophanous, will
explain to those who are new to this chamber the length
of time that he personally spoke on that bill. It was
many hours, and he was not alone in that. I place on
record the loss of that flexibility in this chamber. It was
a significant protection for the democratic process.

There are section 85s in this bill. I remember in the last
period of the Kennett government we were criticised
for the use of section 85s. We see many more coming
through the chamber under this government, including
in this bill.

In the final moments allowed to me today before the
gag is applied I want to make the point that in this issue
of the limitation of actions members of the Labor Party
can only be called hypocrites. The period when the
Kennett government was castigated so widely by the
Labor Party for the removal of common-law rights
stands as a remarkable contrast to what we see today —
a bill coming through this Parliament that rips away
common-law rights, that cuts people’s options and
reduces their ability to access damages. In essence it is
doing many of the things that the Labor Party castigated
the Kennett government for; yet this Labor government
is making those changes. It is doing it out of necessity,
and I understand that.

The issue of the definitions of incapacity is significant,
and I want to make some short comments in the brief
time that I have remaining to me. The threshold at more
than 5 per cent is a very significant one. I will ask the
minister some questions in the committee stage as to
how that will apply and the sorts of injuries that will be
dealt with by that greater than 5 per cent impairment
under the American Medical Association’s 4th edition
guides. I support the use of the 4th edition guides in this
case because whilst anyone with a medical background
understands the difficulties of impairment ratings and
disability ratings and understands that the 4th edition
guides are in many respects imperfect, they are at the
point where they are well understood in this state and
they are a standard. It would have been foolhardy to
have introduced a different set of standards.
In that respect it is interesting to see the government has
chosen to introduce different thresholds compared to
the Transport Accident Commission and Workcover.
That will create some confusion. It is important to place
on record that issue of the confusion that may result
from that.
I want to comment on the contribution of the Australian
Medical Association through this process. It has fought
a sincere and principled campaign to bring to public
attention the tremendous damage that this medical
indemnity insurance crisis would have done to the
supply of medical labour and the provision of proper
medical services in Victoria. I compliment the
association on that. I believe it has undertaken that not
only in the interests of doctors but most importantly in
the public interest, which is more than I can say for
some other groups that have been involved in this
particular debate.

I understand these issues are always an issue of balance.
I support the striking of an appropriate balance. What I
do not support is the hypocrisy of Labor compared to
its actions now. I believe the community will judge the
Labor government in the end. We are not opposing this
legislation, and I understand the striking of an
appropriate balance is important, but hypocrisy is not
excusable — —
The PRESIDENT — Order! The member’s time
has expired.
Motion agreed to.
Read second time.
Committed.

Committee
Clauses 1 and 2 agreed to.
Clause 3

Hon. C. A. STRONG (Higinbotham) — Clause 3 at
page 3 of the bill inserts new definitions section 24AE
into the Wrongs Act. My issue is with the definition of
‘economic loss’. This bill removes from the existing
Building Act the provisions that deal with proportionate
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liability and inserts the provisions from this bill. The
definition quite clearly says:
‘economic loss’ means any one or more of the following —
(a) past economic loss due to loss of earnings or the
deprivation or impairment of earning capacity;
(b) future economic loss due to the deprivation or
impairment of earning capacity;
(c) the loss of expectation of financial support;

So clearly the definition of ‘economic loss’ under the
proportionate liability provisions relates economic loss
very specifically to the issue of some form of personal
liability.
In the Building Act economic loss covers a much wider
gamut of issues. For instance, in a building where there
is some sort of structural collapse it covers the issue of
the rectification of the building and any losses that may
be occasioned by the loss of rents or income of a
commercial nature, rather than losses of income which
are specifically related to some sort of personal
damages.
The issue is simply this: the advice that I have is that
the definition in the bill of ‘economic loss’ is so narrow
that it would constrain the benefits of proportional
liability that have existed for many years under the
Building Act. My question to the minister is simply
this: is he able to assure the house and those people
who are concerned that the definition of ‘economic
loss’ is not such that it would diminish the benefits that
would flow from the Building Act provisions which are
expunged by this bill? Is he able to assure the house that
that definition of ‘economic loss’ that has flowed from
the Building Act is clearly intended to continue, or
alternatively, that the amendments — which I think we
all know will follow — will make this quite clear and
the definition of ‘economic loss’ will be made less
specific to personal loss? That is what I require.
The CHAIR — Order! Pursuant to sessional
order 10 I have to report that the committee has made
progress in the bill.
Progress reported.
Business interrupted pursuant to sessional orders.
Sitting continued on motion of LENDERS (Minister for
Finance).

Committee
Resumed from earlier this day; further discussion of
clause 3.
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Mr LENDERS (Minister for Finance) — Mr Strong
raised an issue regarding the definition of economic
loss under proposed section 24AE, and in particular
whether any of the current entitlements for corporations
under the various sections of the Building Act which
this legislation will remove will remain in force. I can
assure Mr Strong that there is no intention under these
amendments to make any distinction between natural
persons and any other legal persons. The specific
answer to him is that there is no intention in this
legislation to remove any rights that exist under the
Building Act.
Hon. D. McL. DAVIS (East Yarra) — Regarding
proposed section 24AE, on page 4, the definition of
injury here means personal or bodily injury and
includes:
(b) psychological or psychiatric injury …

The other definitions refer to pre-natal injury, disease
and aggravation, and the acceleration or recurrence of
an injury or disease. My question relates to
psychological or psychiatric injury and the interplay
with those other matters. Are there any circumstances
in which psychological or psychiatric injury would be
aggravated as per paragraph (d) by physical injuries,
and would they be regarded as an additive?
Mr LENDERS (Minister for Finance) — This
would be specifically a psychological or psychiatric
injury; there would not be a narrative test as there is
higher up the scale in some of the other schemes.
Hon. C. A. STRONG (Higinbotham) — I thank the
minister for his assurance that nothing in the definition
of economic loss seeks to narrow the previous
interpretation of the Building Act. That is a very
welcome assurance.
I also raise the issue of clauses 24AK and 24AL, which
deal basically with the issue of who has the initiative to
join parties in a proportional liability case. It has been
raised with me that this is an area which needs further
clarification. I seek no more from the minister than an
assurance that he will look at this question of who is
responsible for ensuring that all potential parties to a
case for proportional liability are involved. Who has the
initiative for that: the defendant or the plaintiff? I seek
only an assurance from the minister that he will look at
this issue, because advice has been given to me that this
is an area that needs a little more attention.
Mr LENDERS (Minister for Finance) — In
response to Mr Strong’s question, the onus here is on
the defendant to join, so that means that the plaintiff has
the existing rights for joint and several and it is on the
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defendant to broaden if the defendant thinks that is
unjust. However, on the issue of looking at it further, I
can certainly advise the chamber that this is the
government’s preferred position and also the default
position. We will go into a ministerial council in late
July or early August to see if we can get a uniform
national response, and we will not proclaim this part of
the bill pending that.
If we cannot get a uniform response we will proclaim
our legislation in the form in which it is. If we can get a
uniform response, then it may be an option for the
government to tweak this to get a uniform response
between jurisdictions. So potentially there will be a
review of it in the case of national uniformity, but if that
is not achievable this is the position that would then be
proclaimed.
Clause agreed to.
Clause 4

The CHAIR — Order! Mr Baxter to move
amendment 1 and to canvass his remaining
amendments, which will be tested by his first
amendment.
Hon. W. R. BAXTER (North Eastern) — I move:
1.

Clause 4, page 14, line 10, omit “cent.” and insert
“cent;”

I realise that to the reader that might appear
nonsensical, but as you have explained, Chair, I have a
series of amendments — 17 — and it just so happens in
the way we need to do things that this is the first
amendment I need to move, although it is consequential
upon my principal amendment, which is
amendment 14, which is in the hands of honourable
members. So with your grace and latitude I will canvass
my argument on amendment 14, but amendment 1 will
act as a test for all my amendments.
Amendment 14 goes to the issue I raised in my
second-reading remarks. It deals with proposed
section 28LW in the amendments to the Wrongs Act,
and the subject is the response to medical assessment.
As honourable members will recall, when an injury
occurs the claimant first gets a certificate from an
appropriately qualified medical practitioner and sends
that certificate, which indicates that their injury exceeds
the threshold which is set by this bill, to the
respondent — that is, the person they are proposing to
hold responsible for their alleged injury. The
respondent has 30 days after being served with a copy
of the certificate to either:
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(a) accept in writing the assessment for the purposes of this
Part; or
(b) refer a medical question in relation to the assessment to a
Medical Panel for opinion under this Part and advise the
claimant in writing that the reference has been made.

As I indicated in my second-reading remarks, I am
quite happy with that for the great bulk of actions. But
where a medical indemnity case is proposed to be put
on foot it is inappropriate that a medical panel —
doctors — pass judgment on another doctor’s action or
lack of action.
I am not casting aspersions on the medical profession; I
am simply making the observation that a perception, if
not a reality, of a conflict of interest will arise. If the
public and the community are to have confidence in this
bill when it becomes part of the Wrongs Act, I do not
think the Parliament should countenance the
opportunity for that perception to gain any sort of
credence in the community. I am therefore proposing
that a paragraph (c) be added to proposed
section 28LW, which would say:
(c) if the respondent is a medical practitioner, apply to the
Victorian Civil and Administrative Tribunal for a review
of the assessment and advise the claimant in writing that
the application has been made.

In other words, if it is a medical case send it off to the
Victorian Civil and Administrative Tribunal and let
VCAT make the assessment as to whether or not the
threshold has been crossed. VCAT has had experience
in these matters, I understand, by its consideration of
the Transport Accident Commission act and judgments
it makes from time to time on the American Medical
Association disability tables. So it is not as if we are
giving VCAT a responsibility with which it has no
experience. I also believe this will be seen by the public
to be very fair. It will also be seen by doctors to be very
fair in that they cannot be accused of protecting each
other or having a judgment made upon them by their
peers.
I also reiterate my earlier remark that this is not going
to happen on many occasions. Firstly, it can only
happen where the respondent is a medico; and
secondly, as we all appreciate, if the injury is gross it
clearly exceeds the 5 per cent limit in any event and it
will not go to a medical panel. It will only apply to
those cases where there is some dispute or doubt as to
whether the threshold has been crossed.
I invite the committee, and I particularly invite
members of the government backbench, to support this
amendment because I am sure they would acknowledge
that it has a good deal of equity and fairness about it. It
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will improve the operation of the bill; it will remove the
perception of a conflict of interest; and it will help to
build community confidence in the bill that this
Parliament will ultimately pass this evening.
Mr LENDERS (Minister for Finance) — I welcome
Mr Baxter’s contribution, and like him I will also
confine myself to amendment 14, which is far more
pertinent than the semicolon to be inserted in clause 4.
Mr Baxter’s issue of judgment by peers is a very
interesting philosophical question that people could
debate. You could argue in the same way that if a
doctor is not to be judged by peers when would lawyers
ever appear in a court if they are not being judged by
their peers. The serious issue I raise, beyond the
philosophical one, which is also serious, is that
ultimately Mr Baxter’s concerns are met by the fact that
medical panels are tribunals, and if there is any hint of
bias or conflict of interest as was alluded to by
Mr Baxter, there is provision for an appeal to a court
under existing statutory schemes. If someone can
establish a case of bias there is the possibility of an
appeal and that meets the public interest question of
doctors judging doctors. But more pertinently, if there
is a medical issue it is more appropriate for a doctor to
make a determination than a lawyer, as it is more
appropriate for a lawyer to make a determination on a
legal issue.
We have a balance here where medical panels make a
medical determination. If that determination is greater
than 5 per cent then it comes under the jurisdiction of
the court and the court will make a subjective decision
on negligence. The balance is there, and Mr Baxter’s
concern about bias is addressed by the fact that medical
panels are tribunals in their own right and there is also
provision for an appeal through the legal system. The
government therefore does not support the
amendments.
Hon. W. R. BAXTER (North Eastern) — I am
interested in the minister’s response. I am not sure that
his analogy about lawyers holds water, but I will put
that issue aside for one moment.
The minister may well be right in saying that there is
some prospect of taking a tribunal to court if one can
demonstrate or allege bias, but I would not want to be
the poor complainant in this case, having this act before
him which says that the decision of a medical tribunal is
final and not subject to a judicial review — and it is not.
I would not want to have to then run the gauntlet of
somehow or other trying to establish bias, particularly
when as either Mr Strong or Mr Dalla-Riva indicated,
these medical panels are not bound by ordinary rules of
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evidence. Their hearings are in private, if not in secret,
and I would have thought that the onus of establishing
bias would be very difficult and not a responsibility we
ought to impose upon claimants who might feel they
have been subject to bias.
It would be far cleaner and neater to accept my
amendment which completely circumvents the
possibility of any unfortunate instances arising because
in the few cases where it is a medical negligence claim
and the question of threshold is at stake it would go to
the Victorian Civil and Administrative Tribunal instead.
I am persuaded, if I might say so, by my own argument
which I feel to be superior to that advanced by the
minister.
Hon. C. A. STRONG (Higinbotham) — On the
question of Mr Baxter’s amendment, I sit here as an
almost honorary member of the National Party, having
been exiled to this end of the chamber, and say that
generally I am in agreement with the persuasive logic
of Mr Baxter and his colleagues.
I must say, speaking on behalf of the opposition, that
we find a certain undeniable logic in the position
Mr Baxter puts. However, I would like to say that we
will not be supporting this amendment, much as I feel I
am betraying my part-time colleagues. We do so simply
because, as I said in my second-reading debate
contribution, we see this as a warts-and-all bill put
forward by the government, and the government has to
wear the odium of what it has done. That is its
responsibility and as far as members of the Liberal
Party are concerned we want to make sure that the
government owns that fully. We do not intend to tinker
with the bill to improve it. I indicate that the Liberal
Party will not be supporting the amendment. However,
in dealing with further issues in clause 4 I seek to raise
another matter and that is the question of the
procedure — —
The CHAIR — Order! Are the member’s
comments on the amendment?
Hon. C. A. STRONG — This is not on the
amendment.
Committee divided on omission (members in favour vote
no):

Ayes, 36
Argondizzo, Ms
Atkinson, Mr
Brideson, Mr
Broad, Ms
Buckingham, Ms (Teller)
Carbines, Mrs
Coote, Mrs

Lenders, Mr
Lovell, Ms
McQuilten, Mr
Madden, Mr
Mikakos, Ms
Mitchell, Mr
Nguyen, Mr (Teller)
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Dalla-Riva, Mr
Darveniza, Ms
Davis, Mr D. McL.
Davis, Mr P. R.
Eren, Mr
Forwood, Mr
Hadden, Ms
Hilton, Mr
Hirsh, Ms
Jennings, Mr
Koch, Mr
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Pullen, Mr
Rich-Phillips, Mr
Scheffer, Mr
Smith, Mr
Somyurek, Mr
Stoney, Mr
Strong, Mr
Theophanous, Mr
Thomson, Ms
Viney, Mr
Vogels, Mr

Noes, 4
Baxter, Mr (Teller)
Bishop, Mr (Teller)

Drum, Mr
Hall, Mr

Amendment negatived.

Hon. C. A. STRONG (Higinbotham) — Regarding
clause 4, I raise a query and seek an assurance from the
minister. Clause 4 deals with the whole process of how
a claim is to progress through the courts. Proposed
section 28LZP refers to regulations. Will the
government issue regulations on how this will proceed
or will there be further clarification of the procedures
for lodging a claim?
Mr LENDERS (Minister for Finance) — Mr Strong
asked about procedures. First and foremost, this area is
unashamedly biased in favour of plaintiffs. We are
seeking to replicate in this area the transport accident
and Workcover schemes where we can, but ultimately
the regulations he refers to will be made by the
Attorney-General, as the minister responsible for this
part of the Wrongs Act, after consultation with the legal
fraternity, the insurance industry and other stakeholders
to make sure this is as simple, expedient and user
friendly as we can achieve.
Hon. C. A. STRONG (Higinbotham) — I thank the
minister for his response.
Hon. D. McL. DAVIS (East Yarra) — My question
to the minister on this clause relates to proposed
section 28LB on page 14 — the definitions section.
‘Threshold level’ is defined as meaning:
(a) in the case of injury (other than psychiatric injury),
impairment of more than 5 per cent;
(b) in the case of psychiatric injury, impairment of more
than 10 per cent.

I ask, with respect to edition 4 of the American Medical
Association (AMA) guides and the use of those to
calculate those percentages — both the 5 per cent and
the 10 per cent — that the minister outline the processes
of verification of levels of more than 5 per cent and
10 per cent impairment that would be undertaken.
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Mr LENDERS (Minister for Finance) — The
processes that would be used here would be similar to
the ones used under the statutory schemes — that is, the
regular process where a prescribed practitioner, or
someone who is registered under the act, would make
an assessment and if that assessment were not accepted
then the issue would go to a medical panel, which
would make its determination. For simplicity the
government has modelled it as much as possible on a
similar process under the statutory schemes. This is a
scheme that our legal fraternity, our medical fraternity
and our community are familiar with.
Hon. D. McL. DAVIS (East Yarra) — Is the
minister confident that the impairment threshold of
more than 5 per cent is a consistent, invariable and
predictable level, and that injuries of a like nature in
different individuals will be predictably rated at similar
levels?
Mr LENDERS (Minister for Finance) — These
thresholds are modelled on the existing statutory
schemes. They are modelled on edition 4 of the
AMA Guides, as a way medical panels make judgments.
The reason this particular method has been chosen is
because the government believes it is as predictable a
methodology as is available to us. It has been used now
for some time in both the statutory schemes, and that is
why we have brought this in as the best scheme
available to us to be an effective and consistent
threshold.
Hon. D. McL. DAVIS (East Yarra) — Does the
minister see any inconsistency in the threshold of more
than 5 per cent for physical injuries and more than
10 per cent for psychiatric injuries?
Mr LENDERS (Minister for Finance) — In the
statutory schemes there are different levels. This is not
matching apples with apples, but apples with pears —
quite different impairments are being measured. As
they are different in the statutory schemes, at much
higher levels, we see nothing inconsistent with having
them at these levels.
Clause agreed to; clauses 5 to 20 agreed to.
Reported to house without amendment.
Reported adopted.

Third reading
Mr LENDERS (Minister for Finance) — I move:
That the bill be now read a third time.
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In doing so I thank all members for their contribution to
this debate. As people have said, it has been a long and
difficult debate in the Victorian community to get the
balance right and the government has come forward
with this legislation because it thinks it is the right mix
for all Victorians. Again I thank all members for their
contribution and wish the bill a speedy passage.

that it appears that GMRWA has made up its mind on
this issue. Residents received support from an unlikely
source — namely, Senator Gavin Marshall, a welcome
but unlikely source. His letter says:

The PRESIDENT — Order! The question is that
the bill be now read a third time. I am of the opinion
that the third reading of this bill requires to be passed
by an absolute majority. I ask the Clerk to ring the bells.

The events and reasoning surrounding the proposed closure of
your caravan park are far from satisfactory and present a very
ambiguous set of circumstances.

Bells rung.
Members having assembled in chamber:

The PRESIDENT — Order! In order that I may
ascertain whether the required majority has been
obtained, I ask those members who are in favour of the
question to stand where they are.
Required number of members having risen:
Motion agreed to by absolute majority.
Read third time.

Remaining stages

I write to express my support and assistance to all residents
involved in the Chinaman’s Bridge Caravan Park– Save the
Park group.

The senator’s letter points out that:
At the end of the day the land on which park sits is public
land; it is not privately owned …

He goes on to offer his support to the residents. The
Herald Sun of 16 October 2002 under the heading ‘Fear
over park closure’ says:
Another Victorian town is on the ropes.

It quotes Brian Smith, president of the chamber of
commerce of Nagambie, as saying that $7 million
would be lost from the local economy. The Strathbogie
shire is also concerned and is strongly supporting the
retention of the park.
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I ask the minister to review the Goulburn-Murray
Water’s decision and perhaps consider investing a small
amount of money, perhaps $1 million or $2 million to
upgrade, so that $7 million per annum will continue to
flow to the town of Nagambie.

Mr LENDERS (Minister for Finance) — I move:

Preschool: participation rates

Passed remaining stages.

That the house do now adjourn.

Chinaman’s Bridge Caravan Park, Nagambie
Hon. E. G. STONEY (Central Highlands) — I raise
a matter for the Minister for Environment in the other
place and I quote part of a letter from Mr Keith Cook of
Fawkner to that minister. The letter states:
I am writing to you as a site holder at the Chinaman’s Bridge
Caravan Park, Nagambie, for the last 20 years. As you are
aware, Goulburn-Murray Rural Water Authority proposes to
close the park next year. I am one of the majority of site
holders who oppose the closure.
As the relevant minister for water authorities you can direct
that the authority not close the park and I urge you to take this
course of action.

Mr Cook’s letter goes on to complain about the actions
of the Goulburn-Murray Rural Water Authority and
quotes from a GMRWA letter which he says he found
offensive in its tone and its presumption of authority
even over a duly elected government. He goes on to say

Mr SOMYUREK (Eumemmerring) — I raise a
matter for the attention of the Minister for Community
Services in another place concerning the participation
rates for preschools in Victoria. Preschool is of
paramount importance to every child’s intellectual and
social development.
I am pleased that the Victorian government has
recognised this and is committed to increasing the
participation rates for Victorian children. In 1999 when
the Bracks government came into office the
participation rate in the state was 92 per cent. Over the
course of the past four years the rate has gone up to
97 per cent, an increase of 5 per cent. Back in the early
to mid-1990s the participation rate was at about 88 per
cent. Mr Forwood will not like it but that is history, I
am afraid. The reason the rate was so low at that stage
was because of the Kennett government’s cuts. Twenty
percent of preschool funding was cut, and this resulted
in a 120 per cent increase in fees.
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In my electorate of Eumemmerring Province, the City
of Casey is one of the fastest growing municipalities in
Australia. The participation rate is at 100 per cent.
Considering the context of 80 families moving into the
City of Casey every week, that is a magnificent
performance. How has the government done this? How
has the Bracks government lifted participation rates to
what they are? We have pursued a two-pronged
strategy of making preschool more affordable and
implementing an awareness strategy so that preschool
parents can become aware of the benefits of preschool.
Finally I congratulate the minister on this performance
and request that she continue to implement policies to
increase preschool participation.
Hon. Bill Forwood — On a point of order,
President, the member has just requested a minister
continue to do something in her portfolio responsibility.
At the moment you are investigating whether or not that
sort of issue is proper for raising in the adjournment.
Standing orders are specific that this needs to be a
specific request, not for a minister to continue to
operate according to normal things that he or she should
do. It is an abuse of the adjournment debate,
particularly when the honourable member knows that
you have taken this issue on notice and are working up
a sensible response for the guidance of the house, for
the member to come in and gild the lily again.
Hon. T. C. Theophanous — On the point of order,
President, I begin my remarks by acknowledging that
you are in fact looking at this issue. It is important that
the Chair reflect on this and other issues that have been
raised and give some guidance to members. The rules
relating to the daily adjournment are very clear.
Rule 4.02 states that:
A member speaking to the motion … may —
(a) make a complaint; or
(b) make a request; or
(c) pose a query.

The member made a request. Mr Forwood may not like
the request and he may think the request is of a very
general nature, but I cannot see anywhere in the rules
where it says that the request can only be of a specific
nature and that it cannot be of a general nature. Nor can
I see anywhere in the rules where it says that a request
cannot be for a minister to continue to act in a certain
way. Somebody might, in certain circumstances, ask
me a question about my portfolio area where they
request that I continue to protect consumers through
price control. That would be a perfectly legitimate
question to ask of me, particularly with some
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background information. The member referred to a
significant amount of background information and then
posed the question about continued action by the
government. President, I ask that you rule the request as
being in order.
Hon. Bill Forwood — Further on the point of order,
President, the Minister for Energy Industries puts the
Chair in an invidious position because this is another
set-up stunt. President, you had taken this matter on
advisement and were working your way through it.
Mr Theophanous is not allowing you to do that. He is
setting up a situation where he wishes you to be forced
to respond to the point of order. He knows as well as I
do that the practice of this house has been for specific
issues to be raised on the adjournment. That is what it is
about. It is not about set speeches; it is about specific
requests for specific things, and you know, President,
because of the work you are doing on this issue that that
is the case.
It is not in the spirit and practice of this house for a
member to come in with a generic request of a minister
to continue to do something; nor is it within the
guidelines of the sessional orders. In the end, if what
Mr Theophanous is asking is for the word ‘specific’ to
be put in so that we do not go through this charade time
after time — —
Hon. T. C. Theophanous — It is not there.
Hon. Bill Forwood — Because the practice of this
house, Mr Theophanous, as you know, is not for it to be
abused in the way it has been abused by Mr Somyurek
with your particular assistance.
The PRESIDENT — Order! The point of order is
turning into a debate, and the whole question of the
point of order is whether it was a debate or otherwise. I
ask Mr Forwood to raise his point of order through the
Chair and not to debate the issue with anyone else in
the house.
Hon. Bill Forwood — President, thank you for your
guidance. When the rule says ‘make a request’, it
means a specific request and not a general question and
not a request for someone to continue a generic action
which properly resides within the competence of the
minister to do at any time, any place, anywhere. The
practice of this house is well known and specific. I
finish where I started. Mr Theophanous through this
stunt tonight has put the Chair in a most invidious
position.
Mr Viney — Further on the point of order,
President, I will only make a brief comment. It seems to
be somewhat ridiculous to argue that a member cannot
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ask a minister to continue a particular policy, because
ministers are confronted all the time with alternative
policies and alternative courses of action to achieve a
particular outcome. If a member in this house raises a
request that a minister continue a policy because, as
Mr Somyurek said, he assesses the government to have
achieved particularly laudable goals with the policy,
then that seems perfectly in order.
The PRESIDENT — Order! The Honourable Bill
Forwood raised a point of order about the request made
by Mr Somyurek to the minister about whether the
practice of improving, I think it was, participation rates
in kindergartens in his electorate would continue. Rule
4.02 says that a member speaking to the motion has
three options: to make a complaint, to make a request,
or to pose a query. The member has made a request. I
also draw the attention of honourable members to rule
4.05 which states:
The matter raised by a member must relate to a recent
occurrence.

The member was referring to what has been occurring
in the last Parliament and what the minister is
continuing to do with respect to participation rates in
kindergartens within his electorate.
I also have before me a point of order raised by
Mr Smith about the adjournment and set speeches. I
advised the house that I would take that under
advisement, and I plan to do so. However, I am not in a
position at this time to advise the house on that.
On this occasion I uphold Mr Forwood’s point of order,
because the member’s request was too broad. There are
other opportunities in the house, such as 90-second
statements, to raise matters. The practice of the house
has been that the adjournment debate be about specific
issues that are relevant today.

Liquefied petroleum gas: country prices
Hon. D. KOCH (Western) — My question is for the
Minister for Energy Industries. The Grampians Pure
Sheep Dairy, located 250 kilometres west of
Melbourne, is a unique farming enterprise that emerged
out of a diversified traditional fat lamb, wool and cattle
family farm over recent years into a successful sheep
dairying enterprise. After initially providing whole milk
to a cheese maker, this enterprise began value adding,
building a processing plant and producing its own line
of cheeses and yoghurts. The next planned expansion
phase will see the operation venturing into developing a
specialty regional cheese. Along with this there are also
plans to develop a sheep dairy apprenticeship scheme.
Regrettably over recent months the variable and
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increasing cost of energy used to heat water and for
pasteurising milk in the production of cheese and
yoghurts is threatening the very viability of this highly
productive farming business.
Having elected to use liquefied petroleum gas (LPG)
due to its being the most economically efficient energy
source, the dairy has seen in recent years significant
fluctuations in its price. Ten years ago LPG cost this
dairy just 31 cents a litre. Today LPG is costing up to
77.5 cents a litre. Of greater concern and harder to
swallow is the irregular supply determined by the needs
of a local primary school, which currently pays 47 cents
per litre, a discount of over 40 per cent.
I am extremely concerned about price and distribution
collusion between two major distributors — namely,
Elgas and Kleenheat — which combined dominate
around 90 per cent of Victoria’s LPG market. The
Essential Services Commission in handing down its
report into the supply of LPG a year ago concluded:
… that possible price leadership behaviour under the
‘umbrella’ of these two distributors may very well have
reduced the degree of competition.

Even when the value of the international price of LPG
has fallen, these larger marketers have been able to
retain those cost savings rather than passing them on to
customers in the form of lower prices. Will the minister
inform the house of any progress the government has
made in relation to the enhancement of consumer
protection arrangements for LPG users, as
recommended by the Essential Services Commission,
allowing small business, such as the Grampians Pure
Sheep Dairy, not to be penalised by the pricing tactics
of LPG distributors?

Mining: land rehabilitation
Ms HADDEN (Ballarat) — I raise a matter for the
attention of the Minister for Energy Industries. The
issue concerns mining development in country Victoria.
I recall that the minister has referred to increased
mining activities in areas such as the Big Hill at
Stawell, Bendigo, Fosterville and other places as a
second gold rush.
Mining, by its very nature, impacts upon the
environment and upon communities which surround
mining activity in ways that need to be managed
appropriately and sensitively, taking into account land
rehabilitation and amenity issues.
Under the Mineral Resources Development Act, where
mining occurs on farmland, miners are required to
rehabilitate the land to an agreed standard within a
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certain time frame after mining has concluded. I
therefore ask the minister if he can advise how the
legislative obligations of the various stakeholders in
mining operations on agricultural land are being
conveyed to all Victorians.

Lumeah Home for the Aged
Hon. ANDREA COOTE (Monash) — It is a pity
that Mr Jennings has not joined the other ministers here
tonight, because my question is for him as Minister for
Aged Care. I refer to the injuries suffered by residents
at the state-owned Lumeah Home for the Aged in
Preston.
Recently the residents of the Lumeah Home for the
Aged were found to have suffered injuries linked to bed
rails — for example, one resident was found to have a
puncture wound in his thigh and another resident was
found on the floor with a grazed elbow and a cut to the
head. Lumeah was given two years accreditation
instead of three years, which is the norm, by the Aged
Care Standards and Accreditation Agency. This is not
an acceptable standard of care in one of our
stated-owned nursing homes and certainly does not
give peace of mind to the residents, their families or
indeed members of the community, some of whom will
need nursing home care in their lives.
State-run nursing homes should be setting a benchmark
in the standard of care that is acceptable to the
community, and I ask the minister what will he do to
ensure that Lumeah receives three years accreditation in
the next round of accreditations?

Royal Agricultural Society showgrounds:
community access
Hon. S. M. NGUYEN (Melbourne West) — I raise
a matter for the Minister for Major Projects in the other
place. Last week in this chamber we passed the Royal
Agricultural Showgrounds Bill. It is great news that the
Bracks government has committed $100 million over
three years for the redevelopment. The aim is to ensure
that the Melbourne Show remains a major annual event
and continues to attract a large patronage well into the
future.
In my contribution to this debate I suggest that this site
could be utilised a good deal more. It is a great venue in
a good location. It provides easy access with good links
to public transport and has a large site for car parks.
These grounds can offer a lot for Victorian
communities throughout the year — for 365 days,
including 52 weekends. There is no doubting the
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potential of this facility if managed correctly, and there
are unlimited opportunities for development.
I have visited the showgrounds many times in the last
25 years. I know there is a waste because it is being
used for only 10 days a year and it should be used more
than that. The fact that its usage is currently limited to
only a handful of occasions throughout the year
disappoints me. It could be used by many community
groups as well as by businesses and trade groups for
exhibitions throughout the year.
I have been approached by many community groups
indicating their interest in booking the venue for
cultural festivals on the weekend. We have many
diverse ethnic communities in Melbourne, and there is
no denying that the showgrounds could be made
available with enough flexibility to cater for the main
Melbourne Show as well as for smaller community
festivals throughout the year — for example, the
Vietnamese Community Association in Victoria has
struggled to find a place to have its annual Tet Festival.
It was at the showgrounds for only two years.
The first year was a success because people wanted to
come along to experience for the very first time the
surrounds of the new venue. It was a lovely factor.
However, the second year was a disappointment. There
was a significant decline in attendance because the
venue was deemed too big for a small community
festival. It is very hard for many people, especially the
elderly, to walk from one place to another. The festival
cannot be successful without good attendances, so the
Vietnamese community had to leave the showgrounds
and relocate to another venue. The community would
seriously consider going back to the showgrounds if the
venue and the cost could both be changed to suit a
smaller festival.
The showgrounds also has potential as a large reception
centre which could be split into a few smaller reception
areas for community groups to use for functions such as
conferences and dinners as well as private functions.
There are not many reception centres close to the city
which can cater for large numbers of people, and it is
expensive to use hotel facilities and car parks. During
weekdays it could be used for trade exhibitions and
business promotions for exports. I ask the minister to
work with the Royal Agricultural Society and the other
interested groups or individual members to expand that
opportunity.

Schools: Loddon Campaspe–Mallee region
Hon. B. W. BISHOP (North Western) — My
adjournment issue this evening is directed to the
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Minister for Education Services in the other place. The
issue is about maintenance and upgrades to schools —
or perhaps the non-maintenance and non-upgrade of
schools — in the
Loddon Campaspe–Mallee region, and I suspect over
all of Victoria.
I remember quite clearly arguing with the support of
my National Party colleagues for a decent planning
process in relation to major upgrades and maintenance
in our schools because we wanted some degree of
certainty for our schools in both major upgrade work
and maintenance. Our school communities were
uncertain when the work would be done, and at times
we saw schools spending hard-to-get maintenance
money only to find it being overrun by a major
upgrade.
That process was put into place and was called physical
resource management system (PRMS) and I believe
that process is still there. However, we are now finding
that funding is drying up with very little work being
done. We believe it is getting to crisis point for
Victorian schools. A lot of school buildings were built
in the 1960s, and although the buildings have done a
great job over time the fact remains that it is time for a
major upgrade. We all know quite well that education is
of vital importance to all of us in Victoria, particularly
if we are going to be a smart state; so we must use our
best resources, which are our young people — people
who are now losing some of their morale due to their
dated and run-down school buildings.
We are in a good position because we have a good
structure with PRMS, but that structure must be
supported by funding; so we need to change the
thinking of the government, where we are lagging
behind not only in major school upgrades but in
maintenance work and of course in the building of new
schools. An example is Nichols Point Primary School,
in the Mildura area, which should have been rebuilt two
years ago.
I call on the Minister for Education Services to reassess
the major upgrades and maintenance funding budget to
ensure that those tasks are addressed in a quick and
orderly manner before it is too late, with the costs then
becoming prohibitive and our students being denied
reasonable facilities to study in.

Consumer affairs: hot water services inspectors
Hon. J. H. EREN (Geelong) — I wish to raise a
matter with the Minister for Consumer Affairs. I draw
the attention of the minister to tradespeople working for
Australian Hot Water Services who have been going
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door to door in Geelong offering to inspect people’s hot
water services. They inevitably tell the householder that
their hot water service has a problem and that if it is not
repaired immediately it could blow up. I am concerned
about this as these claims are not always genuine,
which means that my constituents are being duped by
what appears to be a scam.
Apparently the routine of these hot water service
inspectors is to visit an area, knock on doors and offer
residents an inspection of his or her hot water service at
no cost. Generally it is hard to resist something for
nothing, especially when our safety and wellbeing are
at stake, so like most of us the residents accept the
offer. I understand that it is then common practice for
these inspectors to tell the residents that the anode in
their hot water service needs to be replaced at a cost of
around $150. For those members who do not know
what an anode is, it is a soft metal rod that sits within
the water tank and assists in inhibiting corrosion of the
tank. These service representatives tell the home owner
that if the anode is not removed or replaced it will burst
or blow up. In reality they are offering to replace an
anode that is quite serviceable.
My constituents do not deserve to be panicked or
pressured into paying for repairs that are unnecessary.
Therefore I ask the Minister for Consumer Affairs to
take action and look into this matter.

Camperdown sports stadium: funding
Hon. J. A. VOGELS (Western) — I ask the
Minister for Sport and Recreation to take action that
will allow the Camperdown community to get on with
the construction of the Camperdown sports stadium.
This project has been a no. 1 priority for the
Corangamite Shire Council and the Camperdown
community for a number of years. The shire has
budgeted $500 000 towards the facility and the
committee has worked tirelessly and will put up another
$500 000 towards the stadium. They had hoped for a
$500 000 grant from the state government in this
budget.
They are tired of hearing, ‘Prepare another submission
next year. It is a very worthwhile project. We all
understand what you are going through, but with a bit
of luck, maybe in next year’s budget,’ and so on.
Putting together submissions costs a lot of money. The
Camperdown community is proactive and determined,
and I ask the minister to facilitate allowing the people
of Camperdown together with the Shire of
Corangamite, who are prepared to put up their
$1 million immediately, to get on with the project. As I
said, they are prepared to spend their $1 million now,
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and they hope the state government will be able to put
in the other $500 000 in next year’s budget. The
existing facilities are old and outdated, and I have no
doubt the minister has been there and seen them. The
lines that mark the edge of the court are only half a step
from the walls, making it quite dangerous, and serious
injury is likely.
I call on the minister to be proactive in allowing the
Camperdown community to spend its $1 million of
local money and to commit the government to
financing the extra $500 000 needed in next year’s
budget.

Tobacco: under-age sales
Mr SCHEFFER (Monash) — I raise a matter for
the Minister for Health. Recently the minister issued a
stern warning to retailers who continue to break the law
by selling cigarettes to children. Monday’s issue of the
Caulfield Glen Eira Port Phillip Leader has reported the
minister’s warning. An article headed ‘Cigarette
retailers under fire’ cites the alarming statistics
produced by the Victorian government and local
council inspection teams, which conducted compliance
checks on 114 tobacco retailers in the City of Glen Eira.
Twenty-two per cent of these compliance checks
revealed cigarettes being sold to children — an
unacceptably high figure.
I ask the minister to supply information on the reasons
for retailers persisting in this illegal and antisocial
practice despite two years of compliance education
targeted at tobacco retailers. I ask the minister to advise
me what further action is envisaged to crack down on
unscrupulous tobacco sellers.
In the City of Port Phillip, within my electorate of
Monash Province, 101 compliance checks were
undertaken with 61 per cent involving children being
sold cigarettes; and in the City of Stonnington
102 checks were made with 18 per cent involving sales
to children. The problem is serious, as the minister has
indicated.
The Victorian Tobacco Action Plan is to be
commended and is widely supported by a range of
health organisations. It builds on the objectives of the
National Tobacco Strategy to protect children and other
young people from taking up tobacco smoking.
Victoria’s strategy has led to the regulation of tobacco
sales and promotion and the reduction through
legislation of environmental tobacco smoke as well as a
range of interventions that aim to educate people,
including retailers, about tobacco and the law and about
ways to give up smoking. Impressively, the plan is
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being developed in conjunction with a range of
concerned organisations, including the Centre for
Adolescent Health, the Centre for Behavioural
Research in Cancer Control, the National Heart
Foundation, the National Stroke Foundation, Quit
Victoria, SIDS and Kids Victoria, the Vichealth Centre
for Tobacco Control, Vichealth and Worksafe
Australia.
There is plenty of information available to tobacco
retailers regarding the laws that prohibit the sale of
tobacco products to children and the penalties that can
be incurred when these laws are breached. How is the
minister seeking a stronger commitment from
shopkeepers and operators of pubs, restaurants, cafes
and clubs to support the Victorian Tobacco Action Plan
by not selling tobacco products to children? The
recently released statistics are alarming. They evidence
the fact that tobacco retailers are simply ignoring the
law and undermining the critically important aim of
saving lives by preventing the onset of lung cancer and
other diseases associated with cigarette smoking.

Mitcham–Frankston freeway: tolls
Hon. A. P. OLEXANDER (Silvan) — I seek the
attention of the Premier in the other place. The issue I
raise this evening is the palpable sense of anger and
betrayal that is felt by members of my electorate and
other constituents in the outer eastern suburbs of
Melbourne regarding the government’s decision on
tolls on the Mitcham–Frankston freeway.
I have just returned from a public meeting at the
Karalyka Centre in Ringwood, which was attended by
over 600 members of the community. It was standing
room only in that hall — there was seating for
500 people and people lined the corridors, aisles and
back walls. As I said, there was a palpable sense of
anger and betrayal about the government’s decision,
and there was a feeling in the room that they were not
going to be listened to.
There were people there from all walks of life —
people from the small business community, pensioners,
young people, people from our local councils and local
councillors — and they were absolutely unanimous
about a few issues and moved a number of motions.
There was one motion that reads:
We urge all ALP members of Parliament who were elected
on a promise to build a toll-free road to support the
community they represent and persuade the state Premier and
ministers to honour their commitment for a toll-free road.

That was passed. Another motion was:
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That the electors of the eastern electorates present require the
state Labor government and Mr Bracks and Mr Batchelor, in
particular, to honour their election promises to complete the
Eastern Freeway extension and build the Scoresby freeway,
renamed the
Mitcham–Frankston freeway, by reversing their decision to
make it a tollway.

Another motion was:
That we congratulate the local councils in the area —
Maroondah, Manningham, Knox and Yarra Ranges — for
their continuing fight for a toll-free Scoresby and the early
completion of a toll-free Eastern Freeway extension. We urge
all other councils in the area to show the same level of
commitment to the wishes of the people they represent in
opposing the state government’s tolling decision.

A motion moved by the Maroondah Chambers of
Commerce rejected tolls on the Eastern Freeway
extension and sought an undertaking by the Bracks
government:
… to complete the Eastern Freeway extension to Ringwood
as a first priority —

but without tolls. A gentleman moved:
That the Governor of Victoria should sack the Bracks
government because it had lied to the people of the eastern
suburbs about tolls.

Finally, there was a move to pass a motion to:
… congratulate the federal government for … insisting that
the signed agreement with the state government … be
honoured … encourage the federal government to keep up the
fight on behalf of the people of the east by insisting that the
allocated $420 million is used only on the promised Scoresby
freeway …

The Premier needs to be aware of this. In the light of
the palpable betrayal of and anger in the community
over the government’s decision, will the Premier
reverse this decision in the interests of community
honesty in politics?

Environment Protection Authority: Waters of
Victoria policy
Hon. KAYE DARVENIZA (Melbourne West) — I
raise a matter for the attention of the Minister for Water
in the other place, who is also the Minister for
Environment. The matter I raise goes to the
Environment Protection Authority (EPA) toughening
up wastewater requirements along with an audit of the
environmental flows and also encouraging the use of
water recycling through the wastewater licensing
system under a new blueprint to protect Victoria’s
natural water environment.
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I congratulate the minister on the increased focus on
both valuing water and using water more wisely. The
EPA’s state environment protection policy entitled
Waters of Victoria will provide a framework to protect
Victoria’s rivers, streams, lakes, estuaries and coastal
waters over the next 10 years. This new policy updates
the 1988 state environment protection policy on water
and introduces some new measures to improve water
quality.
Those measures include tougher wastewater
requirements. The EPA will now review all licences
where there is a water discharge and will encourage
greater recycling. Another measure is auditing
environmental flows. For the first time environmental
flows will be audited to determine their effect on the
health of aquatic life. The third measure is audit
irrigation drainage. For the first time we have an agreed
system so that irrigation drains discharging to surface
water can be audited to make sure our water is
protected. The fourth measure is preventing wastes and
pollutants being discharged from boats and ships into
Victorian waters and requiring all marinas to have
waste and sewage pump-out facilities. The fifth
measure is new standards, such as biological indicators,
to provide a direct measure of the health of plants and
animals.
This policy certainly addresses the need to protect our
water environment now as well as to protect this very
valuable resource for future generations. Given the
importance of this policy to my electorate of Melbourne
West Province will the minister say what involvement
and role the Port Phillip and Westernport Catchment
Management Authority has in the implementation of
this very important new policy?

Bushfires: fences
Hon. PHILIP DAVIS (Gippsland) — I raise a
matter for the attention of the Minister for Agriculture
in the other place. It relates to this litany of the
incapacity of the government to deal with the recovery
process for bushfire-affected farmers.
I am appalled about a matter that has come to my
attention today. The issue was raised by an individual
farmer who was so frustrated he took his concern to
regional radio. It involves the process that has been put
in place to provide assistance to farmers who have had
their boundary fencing burnt. Some 1600 kilometres of
boundary fencing have been destroyed. The
Department of Sustainability and Environment provides
an officer to assess the burnt fences and agrees whether
the boundary fence can be replaced, but it must be to
the specification set down by the government, which is
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a very expensive fence and far more expensive perhaps
than would otherwise be built.
The farmer then builds the fence at his expense, has it
inspected and applies for reimbursement. In this case
the fence was erected, completed and inspected before
Easter, and the farmer concerned has still received not
$1 of government assistance. I repeat, not $1 has been
received for boundary fencing damaged in the fires.
That prompted me to make further inquiries. I believe
that to date no farmer affected by the fires in the alpine
regions of this state has yet to receive $1 of Victorian
government funds in relation to fire recovery. It is
absolutely bizarre. Members will recall that this time
last week I congratulated the Rotary clubs of East
Gippsland for coordinating fire relief and providing
$280 000 for fencing assistance and purchasing
85 000 fence posts to help farmers with recovery. That
absolutely mocks the Crown of Victoria, and the
government should be ashamed. I ask that the Minister
for Agriculture take urgent steps to ensure that farmers
who are suffering the extraordinary pain of recovery
from this emergency in the summer are assisted without
further delay.

Football: country clubs
Hon. D. K. DRUM (North Western) — In relation
to the all-party parliamentary committee inquiry into
country football, why has the Minister for Sport and
Recreation chosen country football when participation
rates of males playing Australian rules football in
country Victoria, in percentage terms, are more than
double that of males playing football in metropolitan
regions?
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Hon. D. K. DRUM — Yes, I can give you the
details. If the question happens to come from the fact
that the elite players are being taken by the elite teams, I
point out that between 1971 and 1987 250 players were
taken from country Victoria to the former Victorian
Football League to try their luck in that league. They
were relocated out of country Victoria; whereas now
approximately 88 players are trying out their luck at
elite football. Most of those guys are still playing and
living at home.
Will the minister be getting personally involved in the
inquiry, and does he believe an all-party parliamentary
inquiry is the best vehicle to use to get to the so-called
issues of Australian football in country Victoria?

Responses
Hon. J. M. MADDEN (Minister for Sport and
Recreation) — I will refer the issue raised by the
Honourable Graeme Stoney regarding the letter from
Goulburn-Murray Water and a specific caravan park
closure to the Minister for Environment in the other
place.
The Honourable David Koch raised the issue of
liquefied petroleum gas pricing. I will refer this to the
Minister for Energy Industries.
Ms Hadden raised the matter of mining issues on
existing farmland. I will refer this to the Minister for
Energy Industries, who is also the Minister for
Resources.
The Honourable Andrea Coote raised the issue of the
Lumeah aged care facility and associated issues. I will
refer this to the Minister for Aged Care.

Also, one of the issues that sometimes is used as a
reason why we have to look after country football is
that financially the clubs are crippled. At this stage in
June, for the first time ever I am led to believe, all
football clubs throughout country Victoria are paid up
with their affiliation fees.

The Honourable Sang Nguyen raised the issue of the
Royal Agricultural Showgrounds and additional site
usage. I will refer this to the Minister for Major Projects
in the other place.

Other arguments as to why we may be looking to have
an inquiry into football in country regions are that
traditional states are said to be under attack by games
such as soccer. However, when you look at the ratio
between Australian football and soccer in states such as
Tasmania, Western Australia and South Australia you
see that those states have a ratio of 3 to 1 in favour of
Australian football whereas country Victoria has a ratio
of 7 to 1. So I wonder where the threat is coming from.
If there are people who wish to — —

The Honourable John Eren raised the issue of potential
hot water service scammers in the Geelong region. I
will refer this to the Minister for Consumer Affairs.

Ms Hadden — Do you have a reference for that?

The Honourable Barry Bishop raised the issue of
maintenance and upgrades of educational facilities in
the Loddon Campaspe-Mallee region. I will refer this to
the Minister for Education Services in the other place.

The Honourable John Vogels raised the issue of the
Camperdown sports stadium and an application for
community facilities funding under the major facilities
scheme. I am very aware of the significance of the
Camperdown sports stadium and the significant
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contribution by the local community on top of the
significant contribution by the Corangamite shire. I am
eager to see this project funded in one form or another
because it is very rare that communities of that size are
able to bring substantial sums of money, particularly
through local fundraising efforts, to a project of that
magnitude. I look forward to finding avenues for
bringing funding to that project in the near future. I
would like to think that might be sooner rather than
later, but again that will have to be considered in the
fullness of time in light of appropriate departmental
procedures.
Mr Scheffer raised the issue of cigarette sales to minors.
I will refer this to the Minister for Health in the other
place.
The Honourable Andrew Olexander raised the issue of
tolls on the Mitcham–Frankston tollway. I will refer
this to the Premier.
The Honourable Kaye Darveniza raised the issues of
waste water, water safety and water recycling. I will
refer these matters to the Minister for Water in the other
place.
The Honourable Philip Davis raised the issue of
fire-affected farmers. I will refer this to the Minister for
Agriculture in the other place.
The Honourable Damian Drum showed substantial
interest in the issue of the all-party parliamentary
inquiry into country football and its terms of reference.
I am eager to have a full and thorough investigation into
all those matters which relate to country football, and
hence the terms of reference which have been supplied
to that parliamentary inquiry. I also appreciate that there
is a decline in football in some areas while in other
areas I understand it is flourishing.
I look forward to giving communities the opportunity to
reinforce what they believe is successful or not
successful in relation to country football and country
football provision in relationship with netball in those
country regions. I look forward to embracing full and
frank contributions from members of the football and
netball communities, and in particular hearing about the
level of interest and sometimes disagreement on what
constitutes effective and quality delivery of country
football.
This is a great opportunity to consolidate views and
opinions, particularly in an all-party parliamentary
process which will in a sense take much of the politics
out of the issue, but hopefully provide an all-embracing
opportunity for a consolidated view that will help
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further the cause and celebration of country football in
rural Victoria.
Motion agreed to.
House adjourned 11.19 p.m.
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