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ASSEMBLY

Thursday, 11 September 2008
The SPEAKER (Hon. Jenny Lindell) took the chair
at 9.33 a.m. and read the prayer.

BUSINESS OF THE HOUSE
Notices of motion: removal
The SPEAKER — Order! I advise the house that,
under standing order 144, notices of motion 92, 93 and
199 to 216 will be removed from the notice paper on
the next sitting day. A member who requires the notice
standing in his or her name to be continued must advise
the Clerk in writing before 2.00 pm today.

PETITIONS
Following petitions presented to house:

Melbourne Markets: trading conditions
To the Legislative Assembly of Victoria:
This petition of residents of Victoria draws attention of the
house, with regards to the new imposed Melbourne market
buying and selling times and conditions recently imposed.
The petitioners register their opposition which affects
greengrocers, growers and sellers.
The new conditions are unjust, unsafe and as far as a free
market goes unethical. The petitioners therefore request that
the Legislative Assembly of Victoria rejects the current
conditions and calls on the state government to bring back our
original conditions, which were safer for drivers and better
trading conditions for all sellers.

By Dr SYKES (Benalla) (100 signatures)

Abortion: legislation
To the Legislative Assembly of Victoria:
The petition of the citizens of Bendigo and its hinterlands
draws to the attention of the house its determined objection to
the decriminalisation of abortion.
The petitioners therefore request that the Legislative
Assembly of Victoria abstain from carrying forth the proposal
of the decriminalisation of abortion thereby absolving itself of
innocent blood.

By Mr CAMERON (Bendigo West) (66 signatures)
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Waverley Road, Chadstone: speed zone
To the Honourable Speaker and honourable members of the
Legislative Assembly in the Parliament of Victoria
assembled:
The humble petition of the undersigned citizens of the state of
Victoria, respectfully showeth that:
Salesian College, a Catholic secondary boys school, is located
in Chadstone in the south-eastern suburbs of Melbourne. The
current school population numbers over 900 persons. It is
located in close proximity to a busy main road, Waverley
Road. At present most of the school’s population both enters
and exits the school from the two Waverley Road access
points, Bosco and Savio streets, which both lead directly into
the school grounds. At peak usage times Waverley Road is a
very busy and dangerous place at these access points. The
current facility to protect the safety of this school’s population
during these peak times is both outdated and grossly
inadequate. Due to this situation a number of students have
lost their lives and recently a student was seriously injured.
The petitioners therefore request that the Legislative
Assembly of Victoria support an extensive assessment and
immediate upgrade of these major access points to the school.
We believe that an immediate minimum safety upgrade be a
40-kilometre-per-hour zone in place at peak times. This zone
must be clearly marked and extensive enough to protect those
that cross Waverley Road some distance from the school.
Lighted signage would only suffice. An upgrade of the
present crossing is imperative, and the placement of
protective barriers at the bus stops to confine student
movement is also long overdue.

By Mr STENSHOLT (Burwood) (54 signatures)

Abortion: legislation
To the Legislative Assembly of Victoria:
The petition of the undersigned residents of Victoria draws to
the attention of the house the need to ensure that existing laws
relating to abortion are not out of step with community
sentiment and current clinical practice.
The petitioners therefore request that the Legislative
Assembly of Victoria support the passage of a prospective bill
to decriminalise abortion in a way which achieves both the
safeguarding of women and medical practitioners and ensure
that services are high quality, accessible and safe. This will
ensure that the law reflects contemporary community
standards and that it is simple, clear and transparent.

By Ms LOBATO (Gembrook) (71 signatures)

Walpeup research station: future
To the Legislative Assembly of Victoria:
This petition of residents of Victoria draws to the attention of
the house the impending closure of the Walpeup research
station as a result of a restructure of the Victorian Department
of Primary Industries (DPI).
The petitioners register their opposition to the closure of
Walpeup research station, on the basis that it will result in job

DOCUMENTS
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losses and have serious ramifications for the community,
services and environment.
The petitioners therefore request that the Legislative
Assembly of Victoria rejects the DPI restructure and calls on
the state government to keep the Walpeup research station as
a fully funded and functional DPI facility.

By Mr CRISP (Mildura) (198 signatures)
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Ordered that petition presented by honourable
member for Narracan be considered next day on
motion of Mr BLACKWOOD (Narracan).

DOCUMENTS
Tabled by Clerk:

Main South Road–Simper Court, Drouin:
turning lane

Major Events (Aerial Advertising) Act 2007 — Event Order
under s 7

To the Legislative Assembly of the Victorian Parliament:

Police Integrity, Office of — Associations that compromise
Victoria Police — risk and remedies — Ordered to be printed

The petition of the undersigned residents and road users of
Drouin-Korumburra Road at the intersection of Simper Court
and Main South Road, Drouin, draws to the attention of the
house the concern and danger held by residents and road
users of Simper Court and the manner in which Simper Court
is connected to the adjoining road, Main South Road. In
particular residents and road users are concerned with the
road speed along Main South Road and the lack of a
deceleration lane to allow for the turn into Simper Court clear
of the through traffic.
The petitioners therefore request that the Legislative
Assembly of Victoria seek that immediate and appropriate
action be taken to construct a left deceleration/turning lane
approaching the Simper Court intersection.

By Mr BLACKWOOD (Narracan) (21 signatures)

Abortion: legislation

Statutory Rules under the following Acts:
Gambling Regulation Act 2003 — SR 103
Liquor Control Reform Act 1998 — SR 102
Road Safety Act 1986 — SR 104
Subordinate Legislation Act 1994 — SR 101
Subordinate Legislation Act 1994:
Minister’s exception certificate in relation to Statutory
Rule 101
Ministers’ exemption certificates in relation to Statutory
Rules 101, 104.

BUSINESS OF THE HOUSE

To the Honourable the Speaker and members of the
Legislative Assembly in Parliament assembled:
The humble petition of the undersigned citizens of the state of
Victoria: we wish to raise our objections to the Abortion Law
Reform Bill proposed to come before yourselves this month,
September 2008. We believe this bill if passed would be
highly undesirable. It would make the way for legalising
killing of babies. Though still in the womb they still have life
and are entitled to the same rights as all humans in our
opinion. Not only is this detrimental to the unborn child, the
effects these actions have upon the mothers, later down the
track, are devastating, both emotionally and physically. We
pray earnestly that you will not allow this to happen within
the law in this state of Victoria.

By Dr NAPTHINE (South West Coast)
(13 signatures)
Tabled.
Ordered that petition presented by honourable
member for Mildura be considered next day on
motion of Mr CRISP (Mildura).
Ordered that petition presented by honourable
member for Burwood be considered next day on
motion of Mr STENSHOLT (Burwood).

Adjournment
Mr BATCHELOR (Minister for Community
Development) — I move:
That the house, at its rising, adjourn until Tuesday, 7 October
2008.

Motion agreed to.

PERSONAL EXPLANATION
The SPEAKER — Order! I inform the house that
yesterday at the close of question time I reprimanded
the member for Warrandyte for standing in the
walkway and calling across the table. On reflection I
accept that I used a word to describe his behaviour that
any reasonable person would object to. I withdraw the
word used to describe the member for Warrandyte’s
behaviour.
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MEMBERS STATEMENTS
Bellarine electorate: children’s artworks
Ms NEVILLE (Minister for Mental Health) — Last
week I was delighted to receive a beautiful set of
artworks for my office from the very talented
schoolchildren of the Bellarine community. The
pictures capture visions of Bellarine from the children’s
perspective. They look magnificent on my wall, and all
the visitors who come to my office comment on the
quality and beauty of the works.
My thanks to Corinne Bentley from Clifton Springs
Primary School, who coordinated the program. I would
like to express my appreciation, thanks and
congratulations to all the students involved: Hannah
Collins and Shana Spurgeon-Cherry from Moolap
Primary School; Tanya Barnett, Eden Isbister, Megan
Hanan, Annalice Luttet, Carlyanne Carobbo and
Courtney Clayton from Newcomb Park Primary
School; Jon Allison, Ruby Meredith, Thomas
McConachy and Julia Jahnecke from Clifton Springs
Primary School; Stephanie Peace, Cindy Murnane,
Danielle Neal and Catilian Gazzara from Surfside
Primary School; Elia Osbourne and Kazuki Izumitani
from Ocean Grove Primary School; Ben McGregor
from Drysdale Primary School; Oscar Kristofi and
Temikka Beeston from Portarlington Primary School;
and the combined effort of over 20 students from
Whittington Primary School.
I offer my congratulations and thanks for these great
pieces of art that look fantastic on the wall in my
ministerial office.

Economy: business confidence
Ms ASHER (Brighton) — I draw to the attention of
the house a press release by the Treasurer dated 5 June
2008 which states:
Victoria’s businesses have defied the national trend of falling
business confidence with new figures showing more
confidence in the state’s economy weeks after the release of
the Brumby Labor government’s budget.

The problem with issuing a press release on one
quarter’s figures is that when the figures go badly the
Treasurer does not issue another press release to talk
about the latest figures. I refer to the latest census report
which shows that Victoria has now seen the greatest
decline in business confidence. There are some very
worrying figures for Victoria and the government in
this latest report.
The government might like to look at the figure
showing that business confidence for the next
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12 months has 30 per cent of Victoria’s small and
medium enterprises having a negative outlook. I would
imagine that would be quite worrying for the
government.
More worrying for the government in a political sense
is the number of business owners who say they are
supportive of the government’s policies for small
businesses. Only 10 per cent of the business owners in
Victoria, according to the latest census survey, say they
are supportive of small business. Only the New South
Wales and South Australian governments fare worse. I
urge the government to look at these figures. We are
still waiting to hear from the Treasurer about this
quarterly survey.

Manorvale Primary School: principal for a day
Mr PALLAS (Minister for Roads and Ports) —
Last week I had the great privilege of being principal
for a day at Manorvale Primary School. Principal for a
day has been an annual event since 2001, and includes
businesses and community leaders to allow them to get
a firsthand experience of Victorian government schools.
This has become a fantastic way for government
schools to foster ties with the broader community.
Last week was also Literacy and Numeracy Week,
which all 532 students and staff at Manorvale
celebrated by holding a parade with everyone coming
dressed as their favourite book character. I had great
pleasure in seeing the prep students plan and build their
current projects. The year 5 and 6 students also
participated in their own form of question time, in
which I was the subject of some thoughtful questioning.
It was also wonderful to converse with the staff at
Manorvale and speak to them about their experiences as
they work tirelessly to ensure quality education for all
the students at the school.
Within this year’s budget, the Brumby government
announced that additional support for schools would be
delivered through an extra $22.1 million over four years
for the continuation of targeted literacy improvement
teams. Schools requiring extra assistance to lift the
reading and writing skills of children will continue to
receive support from the employment of 45 literacy
specialists who are allocated to schools according to
need.
I thank Helen Watson, the principal at Manorvale
Primary School, for allowing me to step into her shoes,
and all of the Manorvale students for making me feel
welcome.
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Camp Quality: fundraising
Mrs POWELL (Shepparton) — I take this
opportunity to congratulate the Campbell Soup
Company’s Shepparton plant for its generous donation
this year of $48 000 to Camp Quality. My husband Ian
and I attended the Arnott’s Foundation’s charity auction
on 22 August at the Eastbank centre in Shepparton, and
I had the good fortune to successfully bid on one of the
many items auctioned for sale. I was also pleased that
my donation of a dinner for two at Parliament House
was bought for $475, and I look forward to entertaining
the winners here. All proceeds of the auction will go to
Camp Quality for the benefit of local families.
Last year the Shepparton plant raised $50 000 for Camp
Quality, which was the largest donation in the
Campbell Arnott’s group nationally. I believe this
success is due to a generous community and a great
band of employees at the Campbell Soup Company
who understand the importance of Camp Quality to
children living with cancer and their families.
It was a great night, thanks to the way the master of
ceremonies, John Deeks, and the guest presenter,
Catriona Rowntree, entertained the crowd.
Congratulations to the fundraising committee led by
Lisa Maxfield; Mark Alexander, president of
Campbell’s Asia Pacific and chairperson of the Arnott’s
Foundation; Trevor Sharp, the plant manager at
Shepparton; the staff of Campbell’s soups in
Shepparton; the fantastic auctioneer, Mr Kevin Hicks;
the local businesses who donated items for the auction;
and the people who attended the dinner and bought
auction items that enabled funds to be raised for Camp
Quality so that it can continue its great work.
Congratulations again to everyone involved and good
luck for next year’s fundraising efforts.

Royal Victoria Regiment: 8th/7th battalion
anniversary
Mr ROBINSON (Minister for Gaming) — I
recently had the opportunity to attend celebrations
associated with the 150th anniversary of the Royal
Victoria Regiment’s 8th/7th battalion in Ballarat. The
8th/7th Royal Victoria Regiment was established in
Ballarat in August 1858 as the Ballarat Rangers. At that
stage it was similar to other units of the same type that
were based across Victoria, including in Bendigo and
Geelong. Now known as the 8th/7th battalion of the
Royal Victoria Regiment, it continues to be
headquartered in Ballarat and has depots throughout
country Victoria — in Monegeeta, Geelong, Laverton,
Warrnambool, Bendigo, Mildura, Swan Hill and
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Shepparton. It is well known as Victoria’s country
battalion.
The celebrations included the battalion exercising its
right of freedom of the city, the opening of the new
Ballarat Ranger Military Museum in Ballarat, and an
official reception to mark the anniversary. VIPs in
attendance included the honorary colonel, Governor
David de Kretser; the Mayor of Ballarat;
Major-General Ian Flawith, commander of the second
division of the Australian Army Reserve; and battalion
officials. Along with the 5th/6th battalion — the other
Victorian reserve battalion — the 8th/7th battalion will
be sent to the Solomon Islands next year. This
outstanding contribution is made by hundreds of
Victorian men and women who are carrying on a fine
contribution of serving this state and country.

Hummer Stretch Limousines Geelong: bus
accreditation
Mr MULDER (Polwarth) — I wish to raise the
concerns of Mr Rowan Kent, who operates a
Geelong-based small business named Hummer Stretch
Limousines Geelong. Even though the 16-passenger
Hummer Krystal bus Mr Kent is operating is fully
compliant as an ME capacity bus, Public Transport
Safety Victoria (PTSV) has refused to credit the
Hummer as a bus. Instead Mr Kent has been forced by
the Victorian Taxi Directorate (VTD) to seek to seek
accreditation of his vehicle as a hire car, which falls
under the directorate rather than under PTSV.
On 26 August PTSV and VTD officers held a meeting
to discuss Mr Kent’s issue. The legal advisers present
apparently expressed the view that Mr Kent’s Hummer
Krystal bus was in fact derived from one of the
category vehicles, such as MA, MB or MC, to which
the gazettal specifically refers. However, Dreamtech,
the Australian manufacturer of Hummer Krystal buses,
says these vehicles are not derived from limousines but
are buses from the word go. These Hummers are
purpose-manufactured buses catering for larger
passenger numbers than typical limousines, which are
currently accredited by the VTD. On 27 August
Mr Kent collected his vehicle and began operations, but
he was forced to agree to pay $6000 to the VTD, albeit
in six monthly instalments of $1000.
We should be encouraging small business operators
like Mr Kent to have a go, consistent with the highest
safety and training standards, rather than costing them
money in government fees when such charges have not
even been clearly gazetted. I ask the Minister for Public
Transport to investigate the matter.
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Gabrielle Wang

Local government: parking fines

Ms THOMSON (Footscray) — On 14 August I
was honoured to attend Footscray Primary School for
the Premier’s Reading Challenge event and to be in the
presence of Gabrielle Wang, who was born in
Melbourne and is a fourth generation Australian-born
Chinese — her great-grandfather came to Australia
from China during the gold rush. After graduating in
graphic design, which she studied at RMIT, Gabrielle
worked as a freelance designer.

Mr MORRIS — On another matter, there is now an
appalling backlog of parking fines owed to councils
around the state. Believe it or not, more than
$50 million is owed to local government, and if it were
able to be collected it would take considerable pressure
off the councils to levy the rate rises that they have been
compelled to impose on their communities in the face
of cutbacks in state funding. The most spectacular
backlog is in the City of Port Phillip, where delinquent
motorists owe the community almost $15 million — a
situation that has remained largely unchanged in the last
12 months. Another victim is the City of Glen Eira,
where the community is owed $2.4 million — nowhere
near as extreme as the situation in Port Phillip. Both
councils have publicly called on the government to do
more to allow these debts to be collected, but the best
the Department of Justice can come up with is to say
that a new system is being phased in. Justice at the
speed of a snail and cost shifting to the local
community — is that all part of the plan?

As a child Gabrielle was uncomfortable with being
Chinese and considered herself a banana — yellow on
the outside but white on the inside. Growing up with
little knowledge of her own culture, she decided to
study Chinese language and painting in Taiwan. After
spending five years there she went on to mainland
China to further her studies in calligraphy. She now
feels very fortunate to have been born an Australian
with a Chinese background. Her interest in Chinese
philosophy influences much of her writing.
Gabrielle currently writes and gives talks and
workshops in schools. I have to say she captured the
attention of the children during this session not only
with her stories, which involve a great deal of
imagination and creativity and would certainly spark
the imagination of every child who was there, but also
with the way she drew and the characters that she
brought to life in her drawing. There were 60 students
at this presentation.
I want to commend the Premier on the reading
challenge. It is a great initiative.

Port Phillip Bay: channel deepening
Mr MORRIS (Mornington) — The inadequacy of
the government’s so-called environmental controls on
the channel deepening project were recently shown for
the sham they are when two seals were caught in nets
and one died as a result. They were killed not by the
dredge but as part of the monitoring process! How can
we have any confidence in the accuracy of the
monitoring system if even the assessment process
cannot be conducted without the loss of wildlife? This
revelation was promptly followed by news that
dredging has resulted in a plume from contaminated
spoil floating east of the dumping ground off
Mordialloc. It is now up to the government to prove to
communities around the bay that, despite the evidence,
it actually has this project under control — or halt it
until it does.

Robert de Gille
Dr HARKNESS (Frankston) — I rise today with
extreme sadness to mourn the passing of Robert John
de Gille and to pay tribute to this loving and loved
family man. Bob passed away relatively suddenly on
26 August after his battle with cancer over recent
weeks. During the past eight years in which I knew
Bob, a long-time member of the Australian Labor
Party, he was always extraordinarily diligent in
furthering his knowledge and then voicing his
considered opinion.
As is often the case, it is during moving funeral services
such as Bob’s, on 1 September, that one learns much
more about a person loved and lost and the myriad
different aspects which made up their lives. The tributes
to Bob certainly bore this out. He was an extremely
committed and dedicated family man, a man who put
his family above and beyond all else; a diligent,
methodical and precise person, and one with a zany
sense of humour, who was able to wryly observe
situations and could take a joke in good spirit and
humour as well.
Bob was a public servant for much of his life and
certainly adapted to this role readily, ever concerned to
do a job properly and well and equally concerned to do
the right thing by his employers and colleagues alike.
Bob would quite often stop by my office to chat or find
a few moments to discuss an issue in the street. I will
personally miss his intellect, passion and good cheer.
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Amongst the moving tributes to Bob last week was one
read on behalf of his wife, Lorraine, who noted that if
tears could build a stairway to heaven, she would
readily climb them to be with Bob once more. I express
my sincere condolences to Bob’s family at this most
devastating time — to his loving wife, Lorraine, and to
his children and their partners, Jenny, David, Rebecca,
Alexander, Mark and Raoul. Rest in peace, comrade.

Gippsland Lakes: pollution
Mr INGRAM (Gippsland East) — I rise to place on
the public record my concern and disappointment
regarding recent negative publicity about the Gippsland
region and in particular the health of the Gippsland
Lakes. The Sunday Age ran an extremely negative and
disappointing piece stating that the lakes are dead and
including the comment that the lakes are a toxic witch’s
brew of chemicals, heavy metals, pharmaceuticals and
other pollutants not safe to swim in. This is untrue and
extremely disappointing. It has had a major impact on
the tourism and business community in my area. This
story is based on the irrational and misguided views of
one individual with an incredible history of this type of
behaviour. For the record, the Gippsland Lakes are not
dead. They are a spectacular waterway, and I encourage
all members of this place to come and visit.
One of the reasons this story has come about is that the
floods last year killed a large number of mussels.
Mussels, like many other saltwater species, do not live
in fresh water. The fresh water killed the mussels in and
around the top end of the lakes which historically were
fresh water. However, low inflows over a large number
of years and the extraction of water out of the top end
of the system resulted in the water becoming more
saline, allowing the mussels to spread up through the
system.
A lot of work has been done to improve the health of
the Gippsland Lakes, but more needs to be done. More
funding is required and this needs to be coordinated
through the Gippsland Lakes task force.

Country Fire Authority: Diamond Creek
brigade
Ms GREEN (Yan Yean) — Recently I had the
pleasure of attending the annual Diamond Creek Fire
Brigade dinner where the guest speaker was Bruce
Esplin, the Emergency Services Commissioner. As
always, the annual awards were given out and the
prestigious award of firefighter of the year was won by
a fantastic firefighter, Cliff Overton. The captain’s
award went to Leigh Aggett for a huge contribution,
and the recruit of the year award was proudly won by
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Sarah Taylor, a second generation firefighter of the
Taylor family. The auxiliary, led by Judy Smith and
Lyn Bury, again presented a huge cheque to the
brigade, and I thank the members for their work.
The Diamond Creek Fire Brigade is one of the top
70 brigades in terms of response in the state. It does a
great job in protecting our local community. The night
was tinged with sadness for me. It was my last annual
dinner as a member, as our family is moving to Doreen.
I want to thank this wonderful group of people whom I
count as my friends. I thank in particular Peter Perkins
for his great example of leadership and Adrian Hem for
his training and guidance of me in all sorts of ways,
formally and informally. It has been a great journey.
My family and I have learnt a great deal. It has been a
privilege to ride with you all, whether it has been on
local turnouts or strike teams or selling Christmas trees
and plants to the local community. Thank you so much,
Diamond Creek Fire Brigade.

Disability services: supported accommodation
Mr TILLEY (Benambra) — The inquiry into
supported accommodation is long overdue. A Wodonga
family came into my office last Wednesday
increasingly distraught at the circumstances they are
faced with. Mr and Mrs Moate are at breaking point in
their concerns for the safety and wellbeing of their son
Stephen, who resides in supported accommodation in
Wodonga.
Stephen Moate is autistic and there have been ongoing
incidents of violence suffered by him at the hands of a
fellow resident. Just last week, when visiting my office,
Stephen was presented to me with new bruising over
his back and sides. The family is devastated at the
ill-treatment their son is faced with on a day-to-day
basis. The family is not able to care for Stephen full
time and so is left with seemingly no option but to leave
him in the residence despite the apparent
inappropriateness of the behaviour of another resident
towards Stephen and the staff.
I wrote to the Minister for Community Services on
31 July and I can inform her that since that time there
have been other incidents like the one I have just
described. I have photographs of the injuries caused, of
which I am happy to provide copies. I am still awaiting
a response from the minister to my letter. The social
and functional progress of Stephen is being impeded by
the ongoing deterioration of the situation, and added to
this is the stress of intimidation. The family has valid
reasons to be fearful for the safety of Stephen.
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It is evident that the current system in place for
supported accommodation is not working. However,
without a clear picture of the problems plans cannot be
put in place and problems with the system cannot be
identified. Therefore I strongly urge anyone with
experience of the supported accommodation system to
make submissions to the inquiry.

Bob McFarlane
Ms BEATTIE (Yuroke) — Today I would like to
acknowledge the tremendous service and dedication of
Bob McFarlane, who has made a significant
contribution to education over the past 33 years and
who is now retiring from the position of principal at
Roxburgh College. Bob McFarlane has been the
principal of Roxburgh College for the past seven years.
Before this time Bob worked at Fawkner, Reservoir,
Sunshine Technical, Broadmeadows and Upfield
secondary colleges. Although Roxburgh College is in
the Premier’s electorate, I have been involved in many
projects and events at the school with the Premier and
we have both known Bob for a number of years. In this
time Bob has always shown terrific professionalism and
commitment to the continual improvement of teaching
and learning at Roxburgh College.
On Thursday 14 August the Premier and I had the
pleasure of visiting Bob, his staff and students at
Roxburgh College and opening the brand-new
Roxburgh College performing arts centre, which
features a professional dance studio, music rehearsal
rooms and a 280-seat auditorium. Bob was extremely
pleased to be able to open the performing arts centre in
his final weeks as the college principal. Bob
McFarlane’s commitment to education excellence,
coupled with his determination to get the best out of his
students, has made him a fantastic teacher and
principal.
I wish Bob all the very best in his retirement. He has
made a wonderful contribution to education in Victoria
and had a positive impact on the lives of many young
people. Well done, Bob!

Blackwood Centre for Adolescent
Development: funding
Mr BLACKWOOD (Narracan) — The Blackwood
Centre for Adolescent Development, auspiced by the
Drouin Secondary College, is a school that offers
alternative programs for teenagers at risk who are
struggling to cope with mainstream education. Its
programs are specifically designed to impact on the
increasing number of intelligent young people who are
prematurely dropping out of secondary college, to
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develop and strengthen in students a sense of
belonging, the positive role of having a significant
‘other’ in their lives and low family stress. The centre
also aims to make a positive impact on a wide range of
risk factors faced by its students such as youth suicide,
homelessness, substance abuse and violence, and to
continually develop successful methods of educating
our young people who are at risk to be useful and
constructive members of society.
The Blackwood centre has been operating since 1994
and has a fantastic record of success. The average
attendance rate since 1994 has been 93 per cent. This
success is due to the enormous commitment and
dedication of the staff, in particular that of David and
Julie Hayes, founders of the centre.
The Department of Education and Early Childhood
Development conducted a review of funding being
provided to Drouin Secondary College for the support
of the Blackwood Annexe, the outcome of which was
to discontinue the utilities funding of $17 852.
The budget of this arrogant Brumby government has
almost doubled to $35 billion in nine years. I call on the
Minister for Education to reverse this decision for the
sake of the many families in my electorate who depend
on the services of the Blackwood centre.

Moonee Valley: community awards
Mrs MADDIGAN (Essendon) — I congratulate the
City of Moonee Valley on the function it held last
Friday night to announce the Spirit of the Moonee
Valley community awards.
The winners of the awards this year were John Larkin,
for his contribution to sport; Maureen Verga, for her
contribution to arts and culture; Antoinetta Vicario, for
her contribution to the neighbourhood; Marcia Helmer,
for her contribution to family; Cam Nation and Daniel
Haile-Michael, for contributions by youth; Alex Topp
and Frank Margarelli, for contributions by older
persons. The Friends of Maribyrnong Valley received
an award for its contribution to the environment, and
Brian Atkins from Brian Atkins Chemist received the
award for contribution by business to the community.
These awards are held on an annual basis and have
been in place for some years. They are a great
opportunity to enable the people who do a lot of
voluntary work and give a lot of assistance to others to
be finally acknowledged.
The Citizen of the Year was announced at the
conclusion of the night, and I had the pleasure of
presenting him with his trophy. It was awarded to John
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Larkin, who has been president of both the Aberfeldie
Sports Club and the Aberfeldie Football Club. He has
nurtured the growth of young footballers in the area for
many years as well as being involved in a number of
community activities.
The strength of Moonee Valley is very much in its high
level of volunteerism and community spirit in the area,
and I congratulate all of these people for their great
contributions to the community. We hope they will
continue to contribute for many years to come. I also
congratulate the City of Moonee Valley on an excellent
evening.

Essendon Airport: future
Mr DELAHUNTY (Lowan) — The Brumby
government again turned its back on country Victorians
when the Premier, in answer to a question this week
from the Leader of The Nationals, said he supported the
closure of Essendon Airport. This is an icon issue for
country Victorians. The continuation of operations at
Essendon is an issue of great relevance to country
people who have expressed their strong support over
many years.
Essendon Airport is vital to meeting the current and
future needs of not only rural and regional Victorians
but also people from interstate. The airport provides a
critical link to and from our capital city. With
emergency services such as the SES (State Emergency
Service), the police air wing, helicopter services and the
air ambulance located at this airport, it provides a
lifeline for country Victorians. Moving the air
ambulance service to another airport could add 30 fatal
minutes to the time taken to access Melbourne’s acute
care hospitals.
Essendon acts as Melbourne’s secondary airport, taking
pressure off Melbourne Airport at Tullamarine and is
the base for courier companies and many other people,
including government ministers, who use this airport.
Many major cities in the world, including Sydney,
would love to have a second airport to take pressure off
their major airport.
For health and safety reasons, and for ease of access to
and from Melbourne, Essendon Airport must be
maintained as an operational airport. The government
cannot turn its back and overlook the fact that country
councils, Australia’s aviation industry and the majority
of residents support the airport’s continuation. Victoria
is bigger than Melbourne, and the Premier must support
the retention of Essendon as an operating airport.
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Youth: Torquay event
Ms MARSHALL (Forest Hill) — On Saturday
6 September I travelled down to Torquay to join a
group of young people participating in the
XTG-Town’s motivational program held at the
Bellbrae community hall. I had been asked to make a
speech focused on overcoming your fears, as the
purpose of the day’s program was to provide young
participants who had been identified as being at risk
with some new tools to deal with the challenges and
difficulties they face.
The aim for the instructors was to show the youth
throughout the day the benefit of taking responsibility
for their actions and decisions and to make them feel
empowered by going through the process. Many of
these kids lack confidence, having had numerous
setbacks during their short lives, but the difference
between their attitude at the beginning of the day and at
the end was extraordinary.
I spoke about facing their fears, and that was put to the
test sooner than they imagined as we waited for the sun
to set. Simon Treselyan is a registered UK firewalking
instructor who has had a long involvement in martial
arts and in the special forces. While we all discussed the
thrill of accomplishments, Simon built a huge fire for us
to walk across. Bare feet and hot coals do not mix well,
but with a strong focus, team support and confidence,
every member of the group participated — me
included — and we were left feeling exhilarated and
excited. I, like many of the other participants, did so a
number of times.
This was a great life-changing day, and my deepest
congratulations go to Simon, Jarrod Zdrzalka and
everybody involved for putting on such an important
event. I was most honoured to have been asked to join
them.

Clearways: Kew electorate
Mr McINTOSH (Kew) — The arbitrary decision
by the Minister for Roads and Ports to extend clearway
hours to effectively every single major shopping centre
in my electorate of Kew is not only unfair but certainly
in breach of his own self-proclaimed code of
conduct — an action that even the former roads
minister in this place would not have taken without
consultation. The minister says that he should consult
with businesses and the local communities on any
change to clearways, but of course there was little or no
consultation. The first consultation occurred in the
statements that appeared in the media before any
further information was provided.
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The decision was made without any consultation, as I
said, and with a complete lack of any transparency. My
local community is concerned about the increase in
traffic coming off the freeways and using our local
roads as rat runs, which is a matter I have raised in this
place on a number of occasions. This clearway move
will push more traffic into local streets for parking and
will increase the traffic in our local streets. Local
businesses have raised the very real prospect that in
these economically difficult times many may be forced
to close due to the lack of custom in their local
shopping centres. These businesses are vital parts of the
Kew community. In addition to our churches and
schools, our local strip shops are great shops and
certainly deserve to be preserved.

Alphington Primary School: centenary
Ms RICHARDSON (Northcote) — On 23 August,
I was privileged to be part of Alphington Primary
School’s centenary celebrations, along with past and
present students, parents, staff and the many friends of
the school. It all began in March 1908 when Alphington
residents built a room adjoining the main public hall in
what is now Yarralea Street. The room was leased to
the education department for £30 per annum, and
school no. 3599 opened on 21 August 1908. The school
moved to its present site on 21 October 1924.
The celebrations that day were the culmination of a
week of special centenary activities, including a school
concert held the previous Wednesday on the eve of the
anniversary. Special thanks go to school council
president James Thyer and principal Cheryl
McCashney, and to Michelle Fidler, Anne Crehan and
other members of the centenary committee and the
parents association, who were the driving forces behind
the celebrations. Michelle, Anne and their team did a
magnificent job of coordinating all the displays and
locating former students and staff. Alphington Primary
School has always been the heart and soul of our local
community. We are very proud of its many great
achievements and thankful that after 100 years it is still
providing our kids with the best start in life.
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award to the policeman or policewoman who has
inspired his or her colleagues through acts of
selflessness and dedication to the task at hand. For the
second year in a row Senior Sergeant Paul Gunning
won the Breavington award. I join with the chief
commissioner to congratulate him and all the police at
Northcote police station. Like Corporal Breavington
did, they serve and inspire us all.

Employment: wage protection
Mr LIM (Clayton) — It was pleasing to read in the
Herald Sun of 8 September an article headed ‘Rogue
bosses fined $2 million — and forced to pay
$52 million owed to staff’. The article described how
this rogue element in the business world has been
exploiting workers by not paying them properly. It
states:
The extraordinary payout by hundreds of companies since
March 2006 comes on top of fines totalling more than
$2 million.
Victoria accounted for almost a third of the penalties meted
out by the courts, with 40 companies fined $648 215 since
December 2006.
…
Australian Workplace Ombudsman Nick Wilson —

who I think should be congratulated —
has warned employers there will be blitzes on underpaying or
exploiting workers.

To quote his own words, he said:
Employers should be warned that they will be prosecuted if
they are found to be exploiting workers.

ASSISTED REPRODUCTIVE TREATMENT
BILL, PROHIBITION OF HUMAN
CLONING FOR REPRODUCTION BILL and
RESEARCH INVOLVING HUMAN
EMBRYOS BILL
Concurrent debate

Senior Sergeant Paul Gunning
Ms RICHARDSON — Tuesday, 2 September
marks a very important day in the Northcote calendar.
It is the day we remember the bravery of former
Northcote policeman Corporal R. E. Breavington,
whose courageous life and his death at the hands of his
Japanese captors continues to inspire us all. In honour
of this remarkable man, every year Northcote police
vote amongst themselves to award the Breavington

Mr BATCHELOR (Minister for Community
Development) — I move:
That this house authorises and requires the Speaker to permit
the second reading of the Assisted Reproductive Treatment
Bill, the Prohibition of Human Cloning for Reproduction Bill
and the Research Involving Human Embryos Bill to be
debated concurrently.

This motion authorises the Speaker and the house to
permit the second reading of a number of bills, one on
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assisted reproductive treatment and the others on the
prohibition of cloning and on research involving
embryos.
The SPEAKER — Order! Can I just interrupt the
minister for one moment? I have been advised that the
government and the opposition parties have agreed that
this will be a procedural motion.
Mr BATCHELOR — That is correct, so what we
are seeking to do is to set up the machinery for dealing
with these three bills in the following parliamentary
week.
The reason for putting them together is quite simple. I
can speak at least on behalf of the government — other
parties can speak for themselves — and say we will be
treating the vote on the Assisted Reproductive
Treatment Bill as a conscience vote, and I expect that is
also how it will be dealt with by other parties. In a sense
it is being treated that way because it is covering a new
policy area.
But the other two bills are simply the result of splitting
the existing infertility treatment legislation, in line with
a commitment given by this government and following
requests from a number of members of the chamber to
split that legislation into two subsidiary measures.
Simply, the introduction of the bill on human cloning
and the bill on embryo research achieves that objective.
In some senses all three bills are interrelated, but the
splitting of the infertility legislation into two bills was
finalising a commitment that was previously given.
The way the government proposes to deal with these
measures in the next sitting week is to have a cognate
debate for the second-reading stage of the bills, but we
understand, because of the involvement of a conscience
vote, that the second-reading vote on each of these bills
will be put separately. If there is consideration in detail
on any of the bills, that will occur on each of the bills
separately — they will be put separately, debated
separately and voted on separately — and the
third-reading stage of each of the three bills will be
dealt with separately. All we are doing is putting a
frame around the debate for these three bills at that
stage.
I think this is a sensible and rational way of dealing
with debate on these bills. It tries to set the tone for that
parliamentary week to replicate what happened this
parliamentary week, where we have been able to deal
with very difficult issues with an abundance of
parliamentary debate, with a lack of acrimony and with
an elevated level of contribution. We want to be able to
do that in the following parliamentary week. That is
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why we are moving the motion now: so we can achieve
those objectives.
Mrs SHARDEY (Caulfield) — The opposition
strongly opposes this move to put these three bills
together in a cognate-type debate. These are very
different issues. Certainly the Research Involving
Human Embryos Bill and the Prohibition of Human
Cloning for Reproduction Bill are a carry-on of the
debate that occurred previously, and fulfilling a
commitment in relation to those two matters will
involve an entirely different debate from the debate on
the Assisted Reproductive Treatment Bill.
I think the government knows full well that these are
very much conscience issues; so the Liberal Party may
well seek to provide members with a free vote. They
are very different issues. Access to IVF (in-vitro
fertilisation) by same-sex couples, the recognition of a
non-birth mother as a parent, and issues around
surrogacy are very important social issues. The bills are
being handled by different ministers, apart from the
other issues involved in the Prohibition of Human
Cloning for Reproduction Bill and the Research
Involving Human Embryos Bill. I think it is absolutely
bizarre that the government would want to have these
debates together. They are all issues of social
conscience, and I believe every member of this
Parliament should be offered the opportunity to
consider these matters separately.
To put these matters together in a joint debate will
cloud the debate, as the government well knows. The
government also knows that some members will be
very happy to support some parts of this legislation but
they may take issue with other parts of the three bills
that will involve them wanting to exercise conscience
votes. I think it is scurrilous that the government is now
seeking to conduct a joint debate on these pieces of
legislation that are the responsibility of two different
ministers and involve two very different topics. I think
that would deny natural justice to members of
Parliament in their being able to debate the issues,
which are very large social issues, particularly those in
the Assisted Reproductive Treatment Bill. They involve
enormous measures of social conscience which we
should be able to consider as totally separate matters to
the follow-on debates in relation to the other matters.
I think it is an extraordinary step by this government to
want to muddy the waters of the debate by bringing
these two issues together. I cannot imagine that the
Minister for Health is happy with this situation. I would
have thought he would like to see his follow-on
legislation, passed last year to clarify the situation and
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fulfil obligations to the commonwealth, as a very
different thing to the legislation that has been brought in
by the Attorney-General in relation to these other
matters.
The opposition strongly opposes this step to try to hide
and muddy the waters on what are very important
social issues for MPs who would perhaps want to have
a conscience vote on them. Not only would the
government be denying that opportunity to members on
this side of the house but it would be denying that to
members on its side of the house. I would not mind
betting that if it took a straw poll of its own members of
Parliament, they would not all agree with this motion.
Mr HULLS (Attorney-General) — As we know,
the Infertility Treatment Act currently regulates assisted
reproductive treatment procedures, human embryo
research and the prohibition of human cloning; these
issues are all under the one act. The provisions
prohibiting human cloning and regulating research on
existing excess IVF embryos were included in the act in
2007, as I recall, following a Council of Australian
Governments agreement to introduce uniform laws on
this issue. In 2007 the Minister for Health committed to
include these provisions as a stand-alone bill. That
commitment was made back then and separate from the
provisions regulating treatment procedures.
The Research Involving Human Embryos Bill 2008 and
the Prohibition of Human Cloning Bill 2008 actually
fulfil the commitment that was given in 2007. The
Assisted Reproductive Treatment Bill seeks to repeal
the Infertility Treatment Act and introduce amended
provisions for the regulation of treatment procedures in
Victoria. I believe it is entirely appropriate that debate
on the three bills proceed concurrently as each of the
bills aims to amend and clarify the provisions that
currently make up the Infertility Treatment Act.
It is clear that these three areas of treatment, embryo
research and prohibition of cloning are closely
connected as they all relate to procedures involving
human embryos. Concurrent debate will enable
members to consider the three bills in what I believe is
an efficient and convenient manner, having regard to
their interrelated content.
There is no attempt to hide anything in this matter. As
my ministerial colleague the Leader of the House has
already said, they will be voted on separately, any
amendments will be put separately, and indeed voted
on separately, and members will be given a full
opportunity to support or oppose any part of any one of
the bills. They will have the opportunity to reject all
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parts of all bills if they so desire. To say that proposing
a cognate debate on the bills is to deny natural justice is
just not the fact, because the opposite is the case. As I
said, a commitment was made in 2007. Each of the bills
touches on similar issues, and it is far more convenient
to deal with these bills in a cognate debate without
precluding members from expressing individual views
about individual clauses in individual bills. We believe
this is absolutely appropriate, and I support the motion
before the house.
Ms WOOLDRIDGE (Doncaster) — I do not think
this Parliament should do what we do as a matter of
convenience, which is what the Attorney-General has
said we should do. We should conduct our debates
according to what is right, what will allow adequate
consideration of the issues at hand and what the
community would expect from us in relation to our
transparency and the thoroughness with which we
address the issues we are asked to deal with.
We will be looking at incredibly important issues. The
Assisted Reproductive Treatment Bill 2008 will
canvass some of the hardest issues we have had to
canvass as a Parliament in this sitting. It will look at the
removal of the requirement for women to be married or
in a de facto relationship with a male to access assisted
reproductive therapy and also expand the altruistic
surrogacy and posthumous use of gametes. They are
important issues for us and the community to consider.
The other two bills also deal with important issues and
will satisfy a commitment made last year in relation to
the separation of medical research provisions and the
clinical treatment aspects of the Infertility Treatment
Act 1995.
We have heard that we will have separate votes and
separate consideration-in-detail stages, but what we will
lose through this process of concurrently debating these
bills is the ability of members to have a number of
opportunities to speak in Parliament on the different
issues. We will lose the opportunity for lead speakers to
spend time in detail canvassing the issues dealt with in
the different bills and for those lead speakers to
represent both the health and Attorney-General’s
portfolios, because it will happen only once. These are
serious issues that will challenge our views and the
community views, and we need the time to deal with
the complexities that should be dealt with separately.
It is not appropriate to complicate further what are
already highly complex issues by tacking three bills
together. Piggybacking them will mean we will not
allow a genuine and thorough canvassing of the issues,
and that will not satisfy the needs of members to speak
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on the wide range of issues involved in three separate
bills. From a community perspective it will reduce the
transparency of this Parliament’s decision making, and
that is not something that we believe should be reduced.
The community needs to have an understanding of how
we are canvassing issues and why we are making the
decisions we are making. This week’s debate has
reflected that. We should not complicate what is
already a complicated issue. I will not support this
motion.
Mr LUPTON (Prahran) — I support the motion
moved by the Leader of the House. It is somewhat
strange and disappointing to hear the comments that
have come from the opposition, but I suspect that its
members have a lack of understanding of what is being
proposed in the next sitting week as to the ways in
which the debate and votes are proposed to be held. The
three pieces of legislation are related, and the
Attorney-General accurately illustrated the
interrelationship between them. I support what he said.
The Prohibition of Human Cloning for Reproduction
Bill and the Research Involving Human Embryos Bill
are simply restatements of current legislation in
stand-alone pieces of legislation. The Parliament fully
debated those issues in 2007 and will have another
opportunity to the extent that anyone who wishes to do
so can make further commentary on those matters. But
it is important to realise and remember that it was not
very long ago, in fact only last year, that the Parliament
had a complete and full debate on all of those issues
about research involving human embryos. The reason
that those two pieces of legislation are before the house
in the next sitting week is that the government at that
time, back in 2007, made a commitment — and I
believe an appropriate and proper commitment — to
re-enact precisely the same legislation in stand-alone
acts of Parliament, and that is what we are doing. We
have dealt with the substantive matter in relation to all
of those pieces of legislation, and every member of this
Parliament who wished to make a contribution and
make any statement of their attitude to it has had that
opportunity. Notwithstanding that, members of
Parliament will now have another opportunity to do
that, which is fair enough, but to suggest that that in
some way is curtailing or cloaking these matters in
some kind of shadowy or secret arrangement is so far
from the truth that it is really quite bizarre.
The main piece of legislation, to the extent that it brings
forward proposed legislation that is new or different
from what currently exists on the statute books, is the
Assisted Reproductive Treatment Bill. I would imagine
and anticipate that most members would wish to
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concentrate their remarks in the proposed debate on that
bill, because that is the proposed legislation before the
house that is new and does not simply re-enact what is
already on the statute books. Clearly to the extent that
people wish to make any comments at all in relation to
any of these pieces of legislation, they can use their
speaking time in any way they see fit.
It is important to recognise that what we are talking
about here is a concurrent debate on three pieces of
legislation that are interrelated, but the concurrent
debate is only to the extent that the three pieces of
legislation can be dealt with concurrently during the
course of the second-reading speeches. But the
second-reading votes would all be taken separately,
consideration in detail would be dealt with
separately — for all three pieces of legislation — in the
normal way, and each clause would be dealt with and
voted on separately, and any amendment would be
dealt with separately.
Every parliamentary procedure that would normally be
adopted and followed for a single piece of legislation
will be exactly the same. The only difference is that
during second-reading speech contributions members
will be able to refer to and deal in detail with the three
pieces of legislation in one go. If we did not do that
people would be precluded, on the basis of the rule
against anticipation, from dealing with pieces of
legislation that were not currently being debated before
the house. I believe that would be an artificial and
improper way to deal with the matter.
Mr CLARK (Box Hill) — Having listened to the
arguments put forward by the Leader of the House and
other speakers in favour of this motion, I just cannot
accept that there is any good reason for dealing with
these three bills in a conjoint second-reading debate.
It is clear the Assisted Reproductive Treatment Bill is a
major piece of new public policy. Indeed the
Attorney-General’s second-reading speech was a very
long speech which went into that in great detail.
Infertility treatment legislation to date has been based
around the concept of medical treatment to assist
infertile couples in giving birth to a child. This new bill
that we will be considering is to place it on an entirely
different basis. As the Attorney-General said yesterday,
it will regulate assisted human fertilisation procedures,
regardless of whether or not the woman concerned has
a partner and regardless of her marital status. That is in
itself a major public policy issue that will require
extensive consideration during debate.
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Linked to that is a wide range of proposals, which in the
time since the bill has been introduced it has not been
possible to fully assess, but they seem to involve radical
changes to the way in which matters relating to
parentage and the persons who bring up a child are
recorded on a birth certificate. That is a highly
controversial issue in itself, and many members will be
aware of representations that we are receiving from
groups speaking up on behalf of children who want a
full and transparent record and acknowledgement of
their genetic background. That is another controversial
and difficult aspect of the Assisted Reproductive
Treatment Bill, and there are many other aspects which
the Attorney-General went into in great detail
yesterday.

those other two bills? It may well be a short debate, but
if members have new matters that they want to canvass
on those bills, why should they be restricted in doing
so? As the member for Caulfield said, is the
government proposing to let members in each of their
second-reading contributions speak for three times as
long as usual? The answer is no; they will be confined
to 10 minutes. That brings us to the fact that, in essence,
the only logical explanation for the government doing
this is that it again wants to truncate debate in this
house and pre-empt members from having the
opportunity to fully express a view on one bill and then
on the remaining two.

There seems to be very little overlap between the bills.
As I understand, it is part of government policy to
establish a separation between the law regulating
assistance to reproduction and the law regulating
research on embryos. That is why we have different
bills and indeed different ministers responsible for each
bill, so the argument about anticipation that the member
for Prahran referred to does not seem to hold up.

Ayes, 49

Let us look also at the practicalities of how a conjoint
debate is going to be conducted, bearing in mind that it
would appear most likely that it would be through a
free vote for all members in this house. We have three
bills, and members can seek to speak either for or
against each bill. How on earth is the speaking list
going to be put together? If there are three bills and two
potential positions on each bill, there would be eight
different combinations of views that an individual
member could form about those bills. Some of those
combinations are probably highly unlikely, but how
will the Speaker structure the call for and against when
we are dealing not with two options but potentially up
to eight options in terms of what an individual member
might want to stand up and argue to the house?
It seems to me it would be far better for us first of all to
debate the Assisted Reproductive Treatment Bill and
take that through to conclusion and then move on to
debate the other two bills. The point has been put that
the other two bills are simply a restructuring of the
existing regime in accordance with undertakings that
were given. If that is the case, one may well expect that
that would not be a long debate. Speaking for myself, I
would not want to simply repeat what I had said on
previous occasions. In my contribution I would want to
focus on new matters.
Why is it justified for us now to presume what
individual members might want to say on the debate on
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ABORTION LAW REFORM BILL
Consideration in detail
Debate resumed from 10 September; further
discussion of clause 4.
The DEPUTY SPEAKER — Order! I understand
it is the will of the house to defer consideration of the
member for Pascoe Vale’s amendment 5 until after
consideration of amendments 6 and 7. Is leave granted
to proceed in this way.
Leave granted.
Ms CAMPBELL (Pascoe Vale) — I move:
6.

Clause 4, after line 7 insert —
“(a) the woman has been offered counselling by an
independent professionally accredited counsellor;
and”.

I stress that any suggestions made by the Minister for
Women’s Affairs or any other person outside this house
or in the media that I have ever said that counselling
should be compulsory is a total untruth and so far from
good counselling and welfare practice that it is
laughable. I have always said that women need to be
offered counselling by independent professional
counsellors.
Why do I ask for such counselling? The first reason is
that the decision to end a pregnancy involves two lives.
A woman has to be capable of knowing and
understanding, and having time to consider and reflect
on the implications of that choice. Should she not have
the opportunity to do so, the effect of the abortion on
her is even more profound than on those who have had
the opportunity of attending counselling.
Pregnancy support has two components: the first relates
to counselling to assist decision making, and the second
is ongoing advice for material, emotional and other
support during pregnancy. The aim of decision-making
counselling is distinct from that of pre-procedure
counselling. Decision-making counselling gives the
person the opportunity to consider in more detail the
course of action that they propose, whereas
pre-procedure counselling takes the person through
what they can expect during and after a procedure.
Exactly what is decision-making counselling, and what
is the value of having it independently and
professionally accredited? The value of it is that it
provides the woman with emotional support, time and
space so that she can make a decision that is reflective
rather than panicked.
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In my original contribution to the second-reading
debate on this bill I asked people to think about the
basis of the decisions they made when they were in a
state of extreme stress, worry or anxiety — when they
felt cornered. Many women who are looking at having
an abortion see it as their sole option; decision-making
counselling enables them to look at options that they
may not have even considered. Decision-making
counselling allows the woman to talk through the
problems facing her. How often have we all found that
when we have the opportunity to talk with a friend and
articulate what is in our intellect and our heart suddenly
things become crystal clear? The advantage of an
independent counsellor is that that person has no vested
interest in the decision going one way or the other —
all they are interested in is listening, giving the person
the time and opportunity to consider their decision and
helping them in their decision making merely by letting
them articulate their thoughts. Decision-making
counselling also assists the client in clarifying her own
sense of self. Most of all, it enables a client to make a
reasoned, rational decision, rather than a panicked or
ill-informed decision.
Decision-making counselling should never direct the
client in any particular way. The best outcome is that
the client has the chance to make a good choice because
her sense of panic and stress is eased and she can move
forward confident in the decision she makes.
Decision-making counselling is an engagement
between a client and a counsellor; it is not a matter of
getting a direction.
I moved this amendment separately and with pleasure
because many members wanted to vote on this — —
The DEPUTY SPEAKER — Order! The
member’s time has expired.
Dr NAPTHINE (South-West Coast) — I rise to
support the amendment. I acknowledge and appreciate
the contribution of the member for Pascoe Vale, who
moved this amendment, and the decision she made to
excise this provision from other amendments she had
originally proposed.
In my contribution to the second-reading debate I raised
concerns with respect to the need for counselling to be
offered to women, their partners, their families and their
support network prior to making what is a significant
decision with regard to the termination of pregnancy.
All of us would agree that the decision a woman makes
with regard to termination of pregnancy is a very
significant one that has a major impact on the woman
and those close to her not only in the short term but also
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in the medium and long term. We have heard time and
again from women voicing the ongoing concerns, grief
and issues that some of them experience with regard to
decisions they previously made. Therefore I think it is
absolutely essential that women who are making this
decision be given every opportunity to make it a sound
and considered one. If the woman’s decision is made
with support and the offer of independent counselling
rather than with limited information and under stress —
and this is certainly a stressful time — it is more likely
to be a sound and considered decision that will result in
the woman and the people close to her being satisfied
that it was the appropriate decision in all the
circumstances and being better able to live with it in the
medium and longer term.
It is interesting to note that on the floor of the vestibule
of this Parliament there is a commentary about the
benefit of having wise counsel and about a number of
counsellors giving rise to a better decision-making
process. I think that is reflected in the Parliament. On
reflection about their experience of decisions made in
their life, whether they be decisions made in
organisations or personal decisions, most people would
say that when decisions are made under stress and
without a broad range of views being considered they
are less likely to be the best decisions, compared with
when decisions are made in a considered way, with the
people concerned being given the full range of advice
and information and the chance to talk with
someone — perhaps a professional independent
counsellor — about the decision.
I support the amendment. I make it clear that it uses the
words, ‘the woman has been offered counselling’. It
does not say counselling is compulsory, but that the
woman has been offered counselling by an
independent, professionally accredited counsellor. In all
circumstances a woman’s decision to have a
termination is a very significant decision, usually taken
at a time which is very stressful for her and those
around her. In those circumstances, if we can provide
an offer of counselling that may assist in good decision
making, then we are — —
The DEPUTY SPEAKER — Order! The
member’s time has expired.
Mrs FYFFE (Evelyn) — I rise to support the
amendment regarding the provision of counselling. At a
time when people are considering abortion, for
whatever reason, the feedback I am getting is that it is
often a time when they feel very alone. Often the
decision is made in isolation from the family because of
various circumstances. I have also been approached by
men who have been involved who, while accepting that
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the decision is being made by the woman, would also
like someone to talk to. The offer of independent
counselling, separate from the doctor who is
performing the termination, is very important and is a
reassurance to those who may have doubts, even if they
believe what they are doing is right. It is a reassurance
in later time; when they think about it they will know
they have explored the avenues and talked it through. I
say again that several people have told me it is a very
lonely time and that they would have liked the
opportunity to talk to someone independent and
understanding who would not try to persuade them one
way or another but would help them crystallise their
thoughts, because that is what counselling does.
Mr WAKELING (Ferntree Gully) — I rise to
support the amendment put before the house by the
member for Pascoe Vale. It is very important that we
understand that this amendment is seeking to introduce
counselling which, as has been described by those
previously, is voluntary. It is about availability of
counselling. It is not about forcing women to go
through a process which they may choose not to
participate in. It is about having the opportunity
available for women to take it at a time in their lives
which is obviously very stressful.
As I indicated in my speech in the second-reading
debate on this bill, I have concerns about the lack of
involvement of counselling services. This community
provides citizens with counselling opportunities on a
range of issues. Those who are having problems with
relationships are provided with relationship counselling.
Those who are suffering stress or strain in their lives
through grief are provided counselling. Counselling is
provided for a whole range of reasons, and rightly so,
because parliaments across this country have seen fit to
ensure that those services are made available to people
who are going through a difficult situation in their lives
to try to assist them. We even provide it for financial
assistance.
When dealing with a very serious issue, the potential
abortion procedure, it behoves us as members of this
house to provide women with the opportunity to
participate in counselling. If we were debating whether
we as politicians were going to remove the right of
women in the state of Victoria to have access to
counselling services before an abortion procedure, there
would be outrage from many in this community, and
rightly so. All we are seeking to do is to provide that
opportunity for women. I congratulate the member for
Pascoe Vale on her amendment, and I will be
supporting the proposal.
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Mr CARLI (Brunswick) — I have read the
Victorian Law Reform Commission’s report, and there
is quite a lot of detail in it about counselling services
and what is available. There is no doubt that
counselling services are freely available to pregnant
women. There was no call in that document for any
reforms or changes to that. It seems to me that the key
issue in all of this is the woman’s right to choose.
Women can and will seek advice, whether it is
counselling advice from professionals, medical
practitioners, friends, family or from a lot of different
sources. This amendment seems to be largely
redundant. There is no question that there are
counselling services freely available to pregnant
women in this situation. In the very detailed report by
the law reform commission there has not been any
evidence that services are unavailable to women. The
key public policy issue here is the right of women to
choose and to seek professional or friendly advice and
counselling from a whole range of sources to make
what is a very difficult decision. I really feel that this
amendment is redundant.
Ms D’AMBROSIO (Mill Park) — I wish to add my
contribution in opposition to this amendment. I
certainly agree with the member for Brunswick that this
amendment before us is redundant. The conclusions
drawn by the Victorian Law Reform Commission from
the full evidence presented to it make it very clear that
compelling counselling is not necessarily — —
Ms Campbell — On a point of order, Deputy
Speaker, I want to make it absolutely crystal clear that
this amendment is not about compelling anybody at all.
The DEPUTY SPEAKER — Order! The member
has the right to raise a point of order, but that is not a
point of order.
Ms D’AMBROSIO — Counselling is offered; that
is a reality. Where government funds counselling
services, the information that is readily available
indicates that a lot of the services are not fully utilised.
It is very important for us to appreciate the fact that this
type of amendment simply reinforces the lack of
control that women have when it comes to decisions
such as those regarding abortion. The reality is that
there are many counselling services available. Those
who choose to access those services are certainly free to
exercise their rights to do so, but many people choose
not to, and that is an important fact to remember.
The law reform commission did not indicate that there
are any problems or deficiencies whatsoever in the
availability of counselling services. Again, we need to
respect the fact that the complex decisions by women
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regarding abortion are not arrived at on a whim. Most,
if not all, women seek counselling in the way that they
see counselling needs to be sought, whether it is from
friends, from their spouse or partner, from family or
from professional counsellors. That is a matter for
them: they choose to exercise that right, and that is how
it should remain. It is simply, and should only be, a
matter of choice and should be left at the level of
clinical practice rather than this house indicating the
need to somehow raise the bar in terms of counselling.
Mr CRISP (Mildura) — I rise to support the
member for Pascoe Vale’s amendment and to reinforce
the words of the member for South-West Coast. All we
are doing here is offering the choice to women in a
traumatic situation who are making a major decision in
their lives. It is an opportunity, I believe, to avoid some
of the problems of women in such traumatic situations
not being able to make contact with and access the
services that we are told are freely available. They are
not widely taken up, and we have to ask ourselves why.
We need to try harder, and that is the aim of this
amendment: to try harder to make sure that people
under pressure access the services or are aware of the
services that are available. We are merely seeking to
give better opportunities to people to avoid some of
their trauma staying with them for the rest of their lives
so they carry the burden of the past. If we do not learn
from history, history will repeat itself.
Mr DELAHUNTY (Lowan) — This matter is very
critical for this process and the bill being debated today.
I strongly support the amendment moved by the
member for Pascoe Vale, that women be offered a
counselling service by an independent professionally
accredited counsellor. I will tell members my story.
About 30 years ago my then partner — now my lovely
wife — and I conceived a child. It was a most traumatic
time back then. We needed all the counselling we could
get because it was a very emotional time. We were
young, we did not have a lot of life experience, and we
needed counselling. We went through the agony of
talking about adoption, and we touched on the
possibility of abortion among many other options.
Thankfully we kept our child, but that was a very
difficult experience in our lives.
I think a young person — it does not matter what age
they are — needs support during that decision-making
process. It is important that we as legislators, not the
Victorian Law Reform Commission, come up with
what we know is right not only for the mother and not
only for the partner, but what is right for the unborn
child. We must offer counselling.
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We have legislation in this place which relates to IVF
(in-vitro fertilisation); it makes it compulsory that the
people involved have counselling before they have a
child. With this legislation we are going to destroy an
unborn child, yet we are not even offering counselling
to those involved. Members must support this
amendment.
I understand that the availability of counselling services
is a problem in country areas. I hear the word ‘choice’
all the time but this is not only a choice for the mother,
who no doubt will have a major say in this, but also the
interests of the partner, and particularly of the unborn
child who cannot speak, must be taken into account.
We must support this amendment.
Dr SYKES (Benalla) — I rise to support the
amendment, and I think the member for Lowan has
expressed the case for the amendment very clearly; he
has drawn on personal experience. I support the
principle of choice by the woman, but on the one hand I
see nothing in this amendment which would require the
offering of something to consider in making a choice
and which poses a negative for the woman going
through the decision-making process. However, on the
other hand I see a positive for the reasons explained by
the member for Lowan — the pressure, the turmoil and
the anxiety that can be experienced by women dealing
with what can be a very sensitive issue. Their clarity of
thinking can be affected as can their ability to identify
where to go for help.
In my job as a member of Parliament the majority of
my work locally is helping people with compromised
decision-making skills, and very often those
decision-making skills are compromised because of the
pressure those people find themselves exposed to.
Normally sane, capable people under pressure have
compromised decision-making skills. This is a situation
where women will find themselves under pressure; if
we can do anything to improve their decision-making
skills, then we should support that.
This amendment requires the offering of counselling, it
does not require the compelling of counselling. It is
highly consistent with the intent of this legislation,
which is about women’s choices.
Just before the Minister for Women’s Affairs departs
the chamber, I would like her to explain why the offer
of counselling would impact in any way on the intent of
this legislation.
Mr RYAN (Leader of The Nationals) — The key to
this amendment is: where lies the onus? The
amendment proposes that the provider of the services
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would be required to make an offer of counselling as
opposed to the notion that a woman to whom that offer
is made must accept the offer and therefore access the
counselling. The distinction is enormously important.
I think it is a gross insult to any woman, at any point in
the consideration of issues pertinent to herself, that she
should see herself as having to undertake counselling in
this instance. Yes, I do differ from the position which is
put by those who advocate for this legislation, that the
capacity for choice extends to being able to destroy a
foetus. I do differ about that point: I differ over the
life-and-death issue.
But leaving that matter aside for a moment, critical and
pivotal though it is, on all the other attendant issues
about the capacity to ensure that there is available to a
woman making this extraordinarily important decision
the very best of advice which can help her with it, and
leaving it entirely in her hands as to whether she takes
that advice, I think this is a very important thing for us,
as legislators, to do.
As the member for Lowan has just courageously and
amply indicated, it is not only a position that applies
insofar as the woman is concerned. There are others
who are attendant to this who can also benefit from that
sort of advice being available just in the very manner
that the member for Lowan has indicated.
Ms LOBATO (Gembrook) — I would like to
support the amendment moved by the member for
Pascoe Vale. People keep saying there are counselling
services available. Yes, there are; however, there is a
great difference between having services and being
offered services. Being informed about how to access
services and where to access them is very different
from being told, ‘Yes, there are services’. A lot of
people do not have access to information about a whole
range of services, and it could be helpful for the woman
and the family to be informed about those services.
The other point I want to make is to ask: what harm
could possibly be done by allowing for counselling to
be offered? What is the harm in that? Why are we
scared of the idea of making this legislation great? Why
do we have to be fearful of dealing with such important
measures that go to the human rights of women and of
families when dealing with such situations? I support
the amendment.
Mrs VICTORIA (Bayswater) — One of the
reasons I gave in my speech in the second-reading
debate for rejecting the bill as it has come into the
house is its lack of provision for counselling. I agree
with all of those before me who have supported this
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amendment in saying that we are by no means
advocating compulsory counselling. I believe that
women absolutely have the intelligence and the right to
make up their own minds on that. However, put
yourself in a situation of a young teenage girl who is
perhaps not particularly worldly and who is not aware
of the types of services on offer to the community. I
know that if I were 11, 12 or 13 years old I would not
be aware of those services, having been driven or
having caught the train to school every day and having
all my needs catered for all of my waking hours, if you
like. I would not be out in the big wide world having a
look at exactly what is on offer to the community.
All we are doing by asking for this amendment to be
accepted by the members of this house is saying that we
should give people an awareness that counselling is
available. It may well change some minds or it may not,
but at least the choice will have been provided, and this
is all about choice. From what I have heard from both
sides of the house, a lot of this bill is pro-choice. Let
people make their choice, but only once they have been
informed. If they are informed that counselling services
are available, they can then go on to make their choice,
whether or not they accept the counselling.
Ms D’AMBROSIO (Mill Park) — As members of
Parliament we are confronted every day by issues
relating to services in our community. As members we
need to distinguish between services that require a
programmatic response from government as distinct
from a legislative response. I believe this is one of the
times when we need to do that, and I do so for what are
in my opinion very sound reasons. I trust the woman. I
trust that in a situation where a woman is confronted
with considering her options when it comes to abortion
she will seek information from people who might
perhaps be a bit more worldly than she is, whether they
be members of her family, her friends or professional
counselling services.
Let us be clear on what this debate is about. When we
talk about women and we talk about choice let us not
forget about the issue of dignity. When we look to
legislation to deal with programmatic service issues in
the community we are saying that we are removing
choice or we are raising the bar on choice for women.
That is what we are doing — we are saying that women
somehow have less understanding of or less ability to
exercise their rights than others. This debate should rest
simply on that point. I oppose the amendment.
Mrs FYFFE (Evelyn) — What on earth is wrong
with a doctor saying to a woman who has approached
him because she needs an abortion, ‘Would you like to
talk to someone else? This is the information on where
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you can talk to someone else, if you need more time or
anything’? What is wrong with that? People like us
know about accessing services. As the member for
Bayswater said, a young woman — and we are talking
about young women — would not even know those
things existed. They just need to know counselling is
available so that they can make a free and informed
choice, if that is what they want. We are denying them
that right by not saying that is what this Parliament
wants.
Just because the Victorian Law Reform Commission
has not highlighted this issue is no reason for not
providing for it. For goodness sake, we do not have to
do what the commission has said to do or not said to do
on every issue dealt with in this bill. We should think of
the women who talk about the regret they might have
had in later life. We should think of the women who
just have that slight doubt. We should think of the
women who have no-one else to talk to or who cannot
tell their parents for religious or cultural reasons. They
do not even want to talk to the male involved, and they
do not want to talk to their friends. Let us make sure
they are offered the opportunity warmly, kindly and
simply, to access counselling, if that is what they feel
they need.
Dr SYKES (Benalla) — I reiterate my call to the
Minister for Women’s Affairs to answer my request for
her to explain why the offer of professional counselling
services impacts in any way on the right of the woman
to choose. There have been comments made that this
offer will compromise that right. I find it difficult to
comprehend how it can.
As I pointed out earlier, people in this and other
situations of pressure have compromised
decision-making skills, and the suggestion that such
people know where to go to get advice is inconsistent
with my experience of people under pressure for a
variety of reasons. A lot of people who come to my
office have compromised decision-making skills.
Many people, even those with normal decision-making
skills, come to my office seeking guidance on where to
access a wide variety of services. To presume that a
person in this situation will be able to go and get the
best available advice, if that is what they are looking
for, is to make an erroneous presumption. There is a
risk in going to another person who does not have that
professional knowledge that the advice given could be
particularly detrimental to the wellbeing of that person
or the unborn child.
I reiterate my request to the minister, not the
backbenchers, that she explain to the house why
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requiring the offer — I repeat, the offer — of
professional counselling services interferes with or
compromises the intent of this legislation.
Mrs POWELL (Shepparton) — I will be
supporting the amendment moved by the member for
Pascoe Vale even though I am supporting the removal
of abortion from the Crimes Act. When people talk to
me and want to know why I am voting the way I am,
often they say to me, ‘Who speaks for the child?’, and I
have said time and again that it is the woman who
speaks for the child. I would like to make sure that the
woman who is making that decision to speak on behalf
of the child does so in an informed and knowledgeable
way and at least makes that decision — and I know
they do not make the decision lightly — with every
option available to her.
I know that in some cases — and other members have
touched on this — there is the issue of coercion. While
we do not like to think that that is a fact, the reality is
that is a fact. There are some girls who get an abortion
because their boyfriend, their partner or their family
have said that they must have an abortion. When young
girls — who may be as young as 14 years of age, or
younger — make a decision based on parental orders or
under coercion by some other family member who is
older than they are, they need to know the options
available to them, because they will live with that
decision for the rest of their lives. Whether they make
the decision to keep the child, whether they make the
decision to abort the child or whether they make the
decision to adopt that child out, whichever decision
they make will have far-reaching and long-term effects
on them, on the child and on their whole family.
I need to say that while I understand that under this
amendment there is no onus on anybody to have
counselling, I think it is important that the offer be
there. I also think we need to make sure that those
services provide that information in a non-judgemental
and sensitive manner so that when that girl goes there
she does not feel intimidated but is able to give her
version of the story and seek the answers to the
questions she needs to ask. If she wants to have an
abortion, she needs to know where she can go that is
safe for her and for her baby. If she wants to keep the
child, she needs to know who is there to support her if
her family does not. Often young girls decide to keep
their babies and they have the full support of their
family, and that is fantastic; it is a great outcome. In
other cases, this is not the case; the girl makes the
decision, and she is ostracised.
We have to make sure that we protect these young girls
or older persons who are making a decision. It is
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probably one of the biggest decisions that they, their
partner and their family will ever make. I want to make
sure that young girls and women have access to a
process that will give them the information they need
without being judged on the decision they are making.
I will be supporting this amendment. I do not believe it
will make women have any sort of counselling. As
other members have said, you get counselled in all
other areas of your life, and I think for a young girl who
finds out she pregnant it must be the most frightening
time of her life. She needs somebody she can go to who
will talk to her and give her the information she needs
and then let her make the choice. As I say to people
when they ask me, ‘Who makes the choice for the
baby?’, I want to make sure that if the woman is
making that choice, she makes the right choice based
on all the information that is relevant to her, and that at
the end of the day she can look in that mirror and know
that she has made the right choice. We are not saying or
demanding that these women must go to counselling,
but for heaven’s sake let us at least give these girls and
women the opportunity of having some counselling so
that they have some support in making their decision.
Ms OVERINGTON (Ballarat West) — I have
never heard such a patronising debate. I am speaking
against the amendment. For all those who stand here
and say they understand that this is about women’s
choice — no, they do not. Anybody who has stood up
and supported this amendment does not understand.
Before I came to this place I worked as a welfare
officer in an agency. During my time I worked one on
one with a number of young women who, for all sorts
of reasons — and very personal reasons — chose
termination. I hear this nonsense that we are only
offering counselling. Counselling services are available
now. They were available when I worked in that
agency; they were available 15 and 20 years ago. The
fact that some women by choice do not take on
counselling services is, again, their choice.
An honourable member interjected.
Ms OVERINGTON — No, no, no! It is by
implication that you are saying that in a hospital or at
any other service a woman has to basically take on
some form of counselling.
Dr Sykes interjected.
Ms OVERINGTON — No, don’t, Bill. Let me tell
you, too, about some of those counselling services by
professional people; how professional they are, I do not
know. I came across a woman once who sought
professional counselling and was actually counselled by
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a Right to Lifer. The guilt that that woman suffered! I
think you all need to have an inner look at yourselves.

Ms Sood did not carry out a physical examination; nor did she
discuss with LT any alternatives to termination, or inquire as
to LT’s reasons for her determination to proceed.

The DEPUTY SPEAKER — Order! I call the
member for Box Hill. I indicate to the member for
Pascoe Vale that I do not direct anyone to speak; I wait
until they stand in their place.

The judgement goes on to describe how an appointment
was made for LT to return on the following Monday
and what happened when she did. It states:

Mr CLARK (Box Hill) — The arguments put by
the member for Ballarat West and the member for Mill
Park just do not stand up. If you accepted the logic of
those arguments, you would not bother with any
consumer protection law because you would accept the
argument that the consumer knows they can go out and
find information. You would not bother giving them
any advice or any information about where they could
get any advice. You would not bother having any
government notices saying, ‘We recommend that you
get independent advice before you proceed with this
major decision’.
This amendment has two crucial aspects: the first is that
it is an offer; the second is that it relates to an
independent and professionally accredited counsellor.
We have already had one very graphic firsthand
account from the member for Lowan about the
importance of that. There is another very graphic
account of the importance of the availability of
independent counselling in the judgement in the
Supreme Court of New South Wales case involving a
Dr Sood. The sentencing remarks provide a rare insight
into what can go on in at least some abortion clinics and
what makes the need for independent counselling so
important. These are the words of Her Honour Justice
Simpson. The judgement refers to the patient as LT,
and states:
… LT was diagnosed as pregnant and the pregnancy was
shown to be of 20 to 24 weeks duration. LT determined to
have the pregnancy terminated. Because of the advanced
stage to which the pregnancy had progressed, she had
difficulty in locating any medical practitioner willing to
undertake the termination. Eventually, contact was made with
Ms Sood on LT’s behalf by her cousin. Ms Sood agreed to
undertake the termination.

It states further:
Ms Sood quoted a fee of $1800 for the procedure.
On Saturday, 18 May 2008, LT, with her cousin, attended the
clinic. LT completed some formal documentation and
confirmed to Ms Sood that she wished to proceed with the
termination. She asked about risks associated with
termination at the late stage to which the pregnancy had
progressed, but was reassured by Ms Sood that longer and
heavier bleeding were the only likely complications.

… Ms Sood had obtained some tablets, which, it must be
accepted, were prostaglandin, also known as Cytotec. These
are a medication used to induce labour, and are commonly
used in late-term abortions. Ms Sood told LT that they had
cost $500, and required LT to pay that amount of money. LT
was in possession of only $400, which she handed to
Ms Sood. Ms Sood told her it would be necessary for her to
return the following day, for the actual operation to be
performed, and to bring the balance of the money with her.

The judgement then goes on to describe what happened
on the subsequent day, and I will refer to other aspects
of that case later. But what is clear from this is that in
this instance the patient, LT, did not receive any options
or any advice whatsoever from the abortion provider.
I think the days when we can with confidence rely on
there being an ongoing close and supportive
doctor-patient relationship and sound advice from an
independent and impartial general practitioner are long
gone. We have to confront the reality that many
abortion clinics are high volume, high turnover
practices that rely on dealing with patients in the
minimum available time.
A report in the Sydney Morning Herald of 24 August
2006 refers to New South Wales Medical Board
evidence in relation to Dr Sood and says:
The board had heard that she saw 50 to 60, and sometimes up
to 80, patients a day and was distracted and stressed.

How on earth can you expect a woman to be offered
sensible counselling support and advice on a critical
decision from a practitioner who is operating such a
high-volume, high-turnover business? Far be it from me
to decry the fact that medical practitioners expect a
reward for the services they provide, but it is clear that
many practices these days are operated as businesses as
much as they are as services to offer support. Even
leaving aside the always pressing issue of conflict of
interest, they are just not in a position to offer the sort of
counselling that is necessary and ought to be offered.
What this amendment signals is a need for a change of
practice.
The DEPUTY SPEAKER — Order! The
member’s time has expired.
Ms MORAND (Minister for Women’s Affairs) — I
rise to speak against the amendment and also to address
some of the issues raised, particularly by the member
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for Benalla. I am speaking against this amendment
because it assumes there is poor practice existing. It is
assuming that something needs to be fixed. A diverse
range of counselling services are already available, and
I refer members particularly to the Law Reform
Commission’s report just in terms of the information it
provides, on page 34, about the Royal Women’s
Hospital being the main public service provider for
women with an unplanned pregnancy.
The hospital provides a multidisciplinary approach to
women who make the call; 7000 women call this
service each year. It provides psychosocial, clinical,
medical and surgical services for women. It has been
doing that for over 30 years. It provides counselling and
information and advocacy to support women to make
their decisions and to obtain timely access to clinical
and other services. It provides services to women who
are disadvantaged and dealing with issues such as
family violence, assault, crisis, homelessness and
mental illness and women who are culturally and
linguistically diverse or newly arrived refugees or
immigrants. It is also the principal service provider for
rural and regional women. So it provides a very diverse
range of responses and supports to a very diverse range
of women who have a huge number of reasons for
seeking some information about whether to proceed
with a termination.
The other thing I would say is that the amendment also
assumes that the counsellor is the best person to offer
the support to the woman. It assumes the counsellor,
who is a complete stranger to the woman, is the best
person to provide the support or the assistance in the
decision making. That is not always the case. Many
women will have discussed the decision with their
partner, their husband, their friends, their relatives, their
sisters. I think most of us in this place have had some
experience with a friend or relative who has had to go
through this decision. I greatly respect the member for
Lowan in bringing forward his very personal story. I
consider him a friend, and I appreciate very much the
way in which he has conducted this discussion and
brought forward such a personal story, and I commend
him for that. I think he is making an assumption though
that it is the counsellor, a complete stranger to the
woman, who is necessarily the best person to provide
that advice.
Honourable members interjecting.
Ms MORAND — Can I finish by saying, if
members will let me finish instead of muttering over
the top of me, that the Royal Australian and New
Zealand College of Obstetricians and Gynaecologists
and the AMA (Australian Medical Association), which
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I think, in all fairness, are probably better placed than
most of us in this chamber to understand what is
required in this process — they are the people that
undertake the terminations in Victoria — do not think
there is a need for a requirement in law that counselling
be offered. I have to say that I agree with the member
for Ballarat West, who is not here, that in a sense some
contributions that have been made have been bordering
on the patronisation of women. I do not support this
amendment.
Ms CAMPBELL (Pascoe Vale) — When I moved
this amendment the minister was not in the house. I
want to go to Daily Hansard of yesterday where
reference is made to mandatory counselling, where the
minister states:
Mandatory counselling will be considered in detail …

I consider that a misleading proposition that should be
withdrawn by the minister, because this legislation is
not about mandatory counselling at all and there is not a
single piece of phraseology, sentence or full
amendment that relates to mandatory counselling in it.
So to suggest in this house that there was mandatory
counselling indicates that it was not understood by the
minister herself. More to the point, or as much to the
point, is the fact that others in the media have picked up
this nonsense. I want to make that crystal clear, as I did
at the outset of introducing this offer-of-counselling
amendment, and I would ask the minister, after
reflecting on the content of yesterday’s Daily Hansard,
to make a personal explanation about misleading the
house.
I go to the second point I want to make in my retort to
claims made that this amendment does not show trust in
women. What, if anything, I am saying is that I do not
trust stress, I do not trust panic and I do not trust a
situation where a person trying to make an incredibly
difficult decision does not have the offer of independent
counselling. Also, reference has been made by
members to individuals who might be young. Quite
frankly I do not think it matters whether you are young,
in your 20s — you are still young — 30s, 40s or even
your 50s and you need counselling about an unplanned
pregnancy, the fact is that there are times in our lives
when we value the opportunity to have anonymity, and
an independent counsellor can provide that very advice.
It is independent, it is confidential, and it allows people
to be anonymous.
We are passing legislation here, and we are doing it on
the numbers that are before us at the moment, which
will allow a person to walk through the door into an
abortionist’s premises and, if they are in the first
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trimester, enable them to have an abortion — in
5 minutes. There is no requirement, there is no
suggestion in anything in this legislation that there will
be the opportunity for all services to offer independent
counselling. The ministers are simply saying that that is
good medical practice.
If we do not make this amendment, this legislation will
be passed and we will be saying, in effect, it is good
legislation that allows someone who feels they want an
abortion to go to a medical practitioner who is willing
to perform one, and to have it at the first available time
spot, which might be straightaway. That is not good
clinical practice, particularly when we are talking about
an abortion industry that I suggest has a conflict of
interest in some cases. I am not saying in all cases; in
our public hospitals it is done quite differently, but in
the private industry it is not.
Over the last number of months I have asked members
if they would be interested in having a look at some of
the independent counselling services that are available
in this state for problem pregnancies. Do you know
what, Deputy Speaker, there was not a single member
in this house who knew of one of the independent
counselling services. Members have made that point a
number of times. If we do not know, why would
somebody else who is faced with an unplanned or
problematic pregnancy know automatically where to
go?
Mrs MADDIGAN (Essendon) — I oppose the
amendment. I do not wish to hurt the feelings of the
member for Pascoe Vale, but can I say in relation to her
first comments on discussing mandatory counselling,
we are doing that. We are in the committee stage, and
we are discussing that now. If we just think about that,
there are many — —
Ms Campbell — On a point of order, Deputy
Speaker, I referred to my amendment. There is not any
suggestion in it that counselling be mandatory.
The DEPUTY SPEAKER — Order! That is not a
point of order.
Mrs MADDIGAN — In relation to counselling, let
us just think about it. Many people have life-threatening
operations all the time for a whole range of conditions
and in a whole range of situations. We do not make
them have any sort of counselling. There is nothing in
the legislation that makes that absolutely necessary.
Can I say also that people who perform abortions are
not abortionists, they are doctors. Let us just think about
the doctors and the people who are pregnant and who
are often forced to have late-term abortions which they
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do not want to have at all. Doctors have very strong
codes of ethics. They have years of professional
training about how to deal with patients. To suggest that
they are just going to hop up and say, ‘Yes, okay, I will
give you an abortion because you have walked in my
door’ is absolute nonsense. That does not happen now
and it will not happen in the future.
If the member had come to the briefing given by the
senior staff at the Monash Medical Centre who do
late-term abortions when there is great damage to the
foetus or it is going to be born dead or the mother’s life
is threatened, she would have heard them saying how
traumatic it is for them as doctors and how traumatic it
is for the nursing staff. They do not like doing it. They
only do it because of serious consequences in relation
to illness or death of the foetus or the mother.
To suggest that women are so careless that they waltz
in and say, ‘Hello, what will I do today? Will I have a
facial or will I go and have an abortion? No, I’ll go and
have an abortion’ is absolute nonsense. Under the
current process, which will continue, doctors ask them
to think about it. They have a cooling-off period and
they may have a counselling process. There are a whole
lot of inbuilt things that rely on the doctors’
professional ethics. To suggest that doctors do not have
professional ethics, do not have codes of practice and
are unethical is totally incorrect. I therefore oppose the
amendment.
Mr WELLER (Rodney) — I support the
amendment, and I would just like to make a brief
contribution. I think we must all be consistent when we
are in this house, and I believe the minister and the
member for Mill Park have been inconsistent when we
have been debating many of these amendments. Last
night when the member for Box Hill moved one of his
amendments relating to parental consent for abortions
on women under the age of 17 years the argument run
by members opposing that amendment was that the
parents were the problem. Yet today members are being
told that there is no need for mandatory counselling
because the parents are the support. Members have to
be consistent. Either the parents are there as support or
the parents are the problem. You cannot have it both
ways. Therefore members who defeated last night’s
amendment must support this amendment.
Mr HUDSON (Bentleigh) — In my contribution to
the debate I indicated that I was not in support of
mandatory counselling because I believe it is up to a
woman to decide whether or not she wants to seek and
receive counselling. You cannot force a woman to
undertake counselling if she does not want to do so. I
am attracted to the idea that a woman should be offered
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counselling, because I think abortion is a very serious
decision and offering counselling is part of good
clinical practice. Counselling is, however, as far as I
can see, already part of the practice of every single
facility that is currently providing termination services
in this state. That is something that is currently done,
and I do not think anyone contributing to this debate
has pointed to any lack of availability or provision of
those services in relation to the abortion services we are
talking about.
However, I was persuaded by what the member for
Shepparton had to say, because I think there are
situations where young women may not know of the
availability of services. I think it is important that they
are offered services, and I believe that is an important
part of professional practice. I think I would have been
inclined to support an amendment that said counselling
should be offered by an independent, professionally
accredited counsellor, but I will indicate why I am not
going to support the amendment. The clause talks about
independent, professionally accredited counsellors;
however, it goes on to say ‘has no material interest,
pecuniary or otherwise in the hospital or medical
facility’.
An honourable member — No, it doesn’t.
Mr HUDSON — It does. It says ‘has no material
interest, pecuniary or otherwise in the hospital or
medical facility’.
The DEPUTY SPEAKER — Order! Is the
member referring to amendment 6?
Mr HUDSON — Yes.
The DEPUTY SPEAKER — Order! No, he is not.
A number of members circulated substituted
amendments just before the summing up on the second
reading yesterday. Substituted amendment 6 that we are
now discussing reads:
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professional skills to offer counselling, but I cannot
accept a situation that says that that person could not be
employed by a hospital or a medical facility that is
offering termination services. In many instances that
would be the most available and accessible service
there; it would be the service to which someone should
be referred. The implication that somehow that person,
because they are employed by that facility, is not
capable of offering that independent, professional
counselling is something I do not accept, and therefore,
unfortunately and reluctantly, I cannot support the
amendment.
Mr STENSHOLT (Burwood) — Like the member
for Bentleigh I have been listening carefully to the
debate, and I have respect for the opinions on all sides. I
will not be supporting this amendment because I think
it is far too broad, particularly in light of a further
amendment which is on the table but has not yet been
considered in terms of the definition — namely, the
third amendment proposed by the member for Pascoe
Vale in regard to the definition of ‘independent
professionally accredited counsellor’. It is far too
narrow in terms of the provision of the services. I
strongly believe we need to provide more and better,
indeed the best possible, pregnancy support services in
Victoria, and I will introduce amendments later on. I
hope the government will allow me a message from the
Governor to enable me to provide them.
In this case there is a mandatory test that has to be gone
through, and the definition that is being proposed is too
onerous in this circumstance, particularly as we are
looking at abortions right at the beginning right through
to 24 weeks. I understand the intent with which it is
being put forward, and as members know I want us to
have the best possible pregnancy support services here
in Victoria, but due to the way it has been proposed I
am not able to support it. If it were phrased in a
different way, I possibly would support it, but I cannot
support it in the way it is proposed at the moment.

The ‘and’ possibly refers to the next amendment, but I
think the member will find that the words he is referring
to have been removed.

Mr CLARK (Box Hill) — I would like to make two
further brief comments, the first in response to the
arguments of the member for the Bentleigh and the
member for Burwood and the concerns they raised
about the definition of ‘independent professionally
accredited counsellor’.

Mr HUDSON — Well, it is part of the definition,
isn’t it? Is it part of the definition that is being sought to
be inserted in the bill? I have a concern about that,
because I believe it is sufficient and adequate for
someone to be independent, professional and
accredited. Anyone who is independent, professional
and accredited is someone who has the capacity and the

The point made by the member for Bentleigh may, for
the sake of argument let me concede, be valid in respect
of someone on the payroll of a public hospital. I will
not commit 100 per cent to that, but for the sake of
argument he raises a fair issue. The trouble is that if you
do not require that the counsellor be completely
independent of the facility providing the abortion, then

(a) the woman has been offered counselling by an
independent professionally accredited councillor; and
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what you would find is someone on the payroll and
committed to the objectives of a private sector abortion
provider. It would totally destroy the whole notion of
independence that someone who is on the payroll of the
abortion provider could be held out as an independent,
professionally accredited counsellor. There is good
sense in that aspect of the definition as it has been put
forward.
Let me make the further point that if members support
the concept but have concerns about the definition, they
should vote for the amendment. When the definition
comes on for debate, they will have the opportunity to
move amendments to the definition. That gets back to
the broader principle that in the constrained times under
which the bill is being debated what each member
needs to vote for is what they consider on balance is
going to give the best possible outcome. If you set a
standard of the necessity for each word in each
amendment being proved beyond reasonable doubt
before you will vote for it, then you are not going to do
the service to the community in terms of getting the
best result possible that you ought to be doing. That is
not in the slightest to suggest that there is any problem
with the amendment put forward by the member for
Pascoe Vale, but in respect of every one of the
amendments before us that is the basis on which we
should be making decisions.
The second point I would make is in relation to the
argument we heard earlier that doctors have codes of
ethics and doctors have standards of conduct and
therefore we do not have a problem. I would have
thought that the Sood case I referred to earlier was a
pretty clear demonstration of what actually happens in
practice in some instances. It is clear from the whole
nature of the abortion industry that in large part it is
geared to high-volume, high-turnover clinics. We have
to deal with the reality that this is not simply a matter of
regulating what happens in public hospitals; it has to
regulate the entire spectrum of the profession. As in so
many other areas, we as legislators have to deal with
the widest possible range of cases that are likely to
come up. As I think I have demonstrated, and as many
members would know themselves in any event, this is
not just a remote possibility. The majority of cases of
abortion are occurring in these specialist clinics that
deal with large numbers of cases in any one day and
have an intense conflict of interest in terms of giving
dispassionate advice.
I reiterate that all this amendment is asking is that there
be an offer of counselling by someone who is
independent of the clinic. On top of that it needs to be
said that not only do we need this in law, we need it in a
change of practice. This needs to, and if it is agreed to it
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will be able to, be backed up by an insistence through
the regulatory regime that will apply that this is not
simply a form of words and an opportunity to go
through the motions — practitioners are going to be
expected to make a genuine offer of counselling and
make genuine arrangements for independent
counselling to be available. Regardless of one’s views
on the principal issue of being for or against abortion, if
there is going to be abortion under this legislation, all of
us should want that.
Mr WYNNE (Minister for Housing) — I rise to
oppose the amendment moved by the member for
Pascoe Vale. Indeed in the two contributions I have
made to the debate thus far I have indicated that we
should not be putting in place further obstacles to
women accessing, rightly, abortion as required. In that
context in my earlier contribution to this debate I
indicated that I had in a previous professional life been
involved in the counselling of women who sought my
advice and guidance as to how they might resolve for
themselves issues concerning whether or not to
continue a pregnancy. Those instances, when I was
engaged with those women, are foremost in my mind as
I join this discussion.
What is clear, at least from my own experience, is that
on occasion women do reach out and want to take
further advice and counsel in relation to making these
sorts of decisions. Indeed it is appropriate in those
circumstances that people do reach out, whether it is for
professional assistance and counsel or through peer or
family support, but we should not be in a situation as a
government where in fact we seek to legislate that
women need to have what is, in effect, mandated
counselling.
Honourable members interjecting.
Mr WYNNE — Mandated offer of counselling.
Mr R. Smith — Come on, Richard!
The DEPUTY SPEAKER — Order! I ask the
Minister for Housing and anybody speaking on
amendments to remember that, even though we are in
the consideration-in-detail stage, they should still speak
through the Chair, and the minister is conducting
himself in that way. I remind all members that if they
wish to contribute, they can stand and I will call them.
A number of members who have not sought the call yet
have been making comments. If they seek the call, I
will call them, otherwise we will hear the Minister for
Housing in silence.
Mr WYNNE — It is in the context of a woman
seeking further professional help and advice that there

ABORTION LAW REFORM BILL
Thursday, 11 September 2008

ASSEMBLY

3547

is a whole suite of opportunities available for women
who wish to take them up. For many women the
decision is clear, and we should not be in a situation
where we seek to put any unintended hurdles in the way
of their decision making.

employed in, their first duty is a professional duty.
Their first responsibility is as a professional, and they
are trained as professionals and are required to sign up
to a code of ethics of professional practice as
professionals.

To suggest that there is a conflict of interest for
professional counsellors who are employed by hospitals
or other organisations is an affront to those professional
people. They are there to legitimately and
professionally, and in an unbiased way, provide
professional advice and counsel to women. Anybody
who would suggest that those professional staff who are
providing those forms of services are in any way
conflicted are frankly wrong. Their duty as professional
staff is to provide advice and counsel to women.

In my professional life I was trained as a social worker,
and I was taught that self-determination is the most
important underlying and fundamental principle that
underpins the work of a social worker, and that in
working with a person in a professional context that
work is client-centred and non-directive. What you are
doing is working with the value system of the person
whom you are providing with emotional support, and
providing the right professional direction and
underpinnings to give them the space and time to talk
through the options and the consequences of any of the
decisions they might make.

In relation to the post-24-week situation, I am very
clear in my mind — and again I refer back to my earlier
comments, and certainly the advice I have from senior
staff at the Royal Women’s Hospital — that there is a
completely collegiate process that is engaged. People
refer to panels, but in effect it is a collegiate,
professional grouping that works together, very much
in the interests of the woman, to provide all levels of
support that are necessary for the woman at that
particular point in the process.
I find it very comforting that the process that is put in
place at the women’s hospital, which is the one with
which I have had the closest association, would suggest
to me that both psychological counselling services and
the vast array of medical services that are required to
support a woman going through what is called a
late-term abortion are very comprehensive not only
from the point of view of the woman but also from the
point of view of the various medical staff who are
involved in this process.
The DEPUTY SPEAKER — Order! Before I call
the member for Bentleigh, I understand that in speaking
to amendments, members can refer to other parts of the
bill or other sections of the amendment, but I make it
very clear that we are speaking at the moment on
clause 4, which is about the termination of pregnancies
of not more than 24 weeks.
Mr HUDSON (Bentleigh) — I want to take up
some of the comments made by the member for Box
Hill, because I think there has been a troubling
development in this debate which suggests that medical
practitioners, social workers, psychologists and
psychiatrists who are involved in providing termination
services are somehow not acting professionally. That is
a concern, because whatever someone is employed to
do and whichever hospital or medical facility they are

I am disturbed by the idea that just because someone is
employed by a hospital or a medical facility, they have
some vested interest in promoting a particular outcome.
I do not believe that that is what a professional actually
does. A professional is there to assist a woman to sort
through all the options and to think through what the
different possibilities and consequences might be as a
result of taking any particular course of action that
might be taken.
As I said, I think the fact that a person is professional
and accredited is an adequate safeguard for the kind of
professional support that they need to be giving to
women in these circumstances, whether they are a
psychologist, a psychiatrist, a doctor or an obstetrician.
Whatever profession they come from, this is part of
their training, and we have to support and value the fact
that our professionals undertake many hours, in fact
many years, of training and that they are equipped with
the appropriate skills.
Any idea that somehow they are chasing the almighty
dollar or that somehow they are only working to sustain
themselves within an institution, and that their work is
being done for anything other than professional
reasons, is something I find somewhat abhorrent and a
slur on the standard of professionalism in this state. It is
a slur on the standards that we set through our various
practitioner boards. I have great faith in the system not
only of professional training that we have in Victoria,
but also in our system of professional accreditation and
of peer and professional review when people stray from
those professional standards.
Yes, this is a very difficult debate, and it is particularly
difficult for the professionals and the women involved,
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but I want to uphold the professionalism of the people
who work in these services.
Ms KOSKY (Minister for Public Transport) — I
have been listening to the debate to a large extent, and I
want to add a couple of points that I think have not been
made to date. There are two elements to this
amendment. One is mandating the offer of advice, and
the second is ensuring that that offer is for independent
advice. I want to address both those issues.
I cannot support the amendment. I cannot support
mandating the offer. As I said the other day in debate
on this bill, for many women it is an easy decision, for
others it is a very hard decision. Some women will have
made the decision; they will have taken their own
counsel — it might be in discussion with others or it
might be their own personal decision. In the
circumstances, when the woman has made it quite clear
she has made a decision and wants to proceed, to make
the offer makes the suggestion that the woman is not
able to make that decision by herself, despite her
actually indicating that she has made the decision. I
think that just adds to the distress, and it is patronising
to women who are very clear in their own minds. To
mandate the offer for those women is not appropriate.
Also I think that for those women who want to accept
the offer of support, to say that the support has to be
from an independent organisation goes against
everything else we are doing in government. What we
are trying to do for people who are dealing with a
whole range of different services is to limit the number
of services they deal with, to limit their number of case
managers and to limit the number of people that they
have to tell their story to.
This amendment imposes an additional requirement on
the woman. If she says she would like some
counselling, it says that the agency she is with cannot
provide it. She has to go to another organisation. She
has to fill in all the forms at another organisation and
tell her story to another organisation. She has to take
additional time, so it is an extra imposition on the
woman. Even if she said, ‘Why can’t you provide the
counselling for me?’, this provision prevents that from
occurring. It prevents the woman from choosing where
she wants to have that advice from. It requires the
advice to be independent of the organisation that is
going to perform the abortion. I am not sure that is the
intended consequence of this proposed amendment, but
it is an extra imposition on the woman. That is why I do
not support mandating the offer of independent
counselling as part of the legislation.
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I will just make the final point — I think it has been
made by many others — that medical practitioners are
very professional people and they do assessments on
the basis of discussions with patients as to whether they
would like counselling, and they will offer it in those
circumstances. That is very good medical practice and
that occurs across a whole range of areas that a doctor
works in, not just in relation to terminations. It is good
medical practice, and I do not think that we should
through legislation impose that requirement on doctors
who are very professional and perfectly capable of
determining that themselves and in conjunction with the
woman, just as I think the woman is very capable of
seeking out counselling if that is what she requires. The
age of the person does not matter. If it is a young
woman, medical practitioners of course would offer
counselling; that would be a standard part of what they
provide. But I do not think it needs to be mandated, so I
cannot support the amendment.
The DEPUTY SPEAKER — Order! Does the
member for Lowan wish to speak again?
Mr DELAHUNTY (Lowan) — Like you, Deputy
Speaker, I would like to move this debate on, but I just
have to say that I find it very difficult when I hear
conflicting comments made by members. Members are
speaking against this amendment, yet they are
complimenting the counsellors on the work they do. I
have heard the minister say there are 7500 people who
use the counselling services. I understand also there are
20 000 abortions. I am not sure why the gap is there;
they might use hospital counselling services, so there
might not be the big gap that I have identified.
The minister spoke about a poor practice; I am not sure
whether she was talking about medical practice or the
practice of abortion. What I find very inconsistent is
that doctors and the service providers are being
complimented on their work as counsellors, but we are
not offering counselling to a woman in this very
difficult decision-making phase. If we support the
principle that women should be offered counselling and
we have complimented the counsellors and that sort of
thing, why not offer it to them?
My understanding is that when we talk about
independent counsel, it does not mean people have to
go outside the building. ‘Independent’ means it is not a
person connected to them — I might be a little bit
wrong there, but the way I read it, it means the person
does not have to go outside the building to another
facility, as the Minister for Public Transport spoke
about.
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I also refer back to the Australian Medical Association
being quoted as not supporting counselling. My reading
of the letter I got from the AMA is that it does not want
to make counselling mandatory. I do not think it has
any objection to counselling being offered. So let us get
consistent with this: if we support the principle that
women should be offered counselling if they want it, let
us make sure it is offered to them, because no doubt the
public hospitals do that, but there is no legislative
requirement that they do so.
I have heard in the debate that we are not sure what
private hospitals do. As I understand the legislation, the
woman can make the choice to have an abortion after
engaging a doctor to do the operation, so there could be
only two people involved. I personally feel there should
be the offer of counselling so that if the person feels she
could have a discussion with someone else, she will
have that opportunity. Let us be consistent. If you
support the principle the member for Bentleigh spoke
about, you should support this amendment.
Ms DUNCAN (Macedon) — I have listened to the
member for Lowan and previous speakers and they
seem to suggest that the offer of counselling is not
currently available. I do not doubt for one moment that
an offer of counselling is made — not just advice about
the procedure, but counselling. What is being proposed
in this amendment goes beyond that. It is not just
mandating an offer of counselling, it also prescribes
what type of counselling that should be.
I was thinking before about why I should feel
uncomfortable about mandating an offer of counselling.
After a previous member made a comment it gelled
with me why I was uncomfortable about this provision.
There was a suggestion — I think the member for
Lowan talked about this as well — about the number of
abortions as against the number of people seeking
counselling and the gap in the numbers. A member said
when referring to women not going to counselling, ‘We
must try harder’. When I look at the people who are
pushing the mandating of counselling I believe, I might
be wrong, the majority of them are people who actually
do not support a woman’s right to choose to have an
abortion. I think what is behind this amendment — this
is why I oppose it — is the assumption that if the
woman proceeds she must be wrong, and that when she
continues to proceed with having the procedure she has
not had enough counselling.
It was also suggested that people should go and see a
psychiatrist. Those comments are coming from people
who fundamentally do not believe in a woman’s right
to choose and who therefore believe that anyone who
proceeds with having an abortion must have something
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wrong with them or have something wrong with their
thinking. I do not doubt that counselling is offered. In
fact, I have never heard of any situation where
counselling was not offered. This provision goes
beyond the offer of counselling. It starts to enunciate
what those who do not fundamentally support the bill
think counselling should look like. I pick up on the
points other members have made, that if the counsellor
is associated with a hospital in some way they cannot
be seen as independent. I would be interested to see
what a counsellor who is considered independent might
look like.
Dr NAPTHINE (South-West Coast) — A number
of issues have been raised, but I particularly take up the
issue raised by the member for Bentleigh regarding
professionals and the provision being an attack on the
professions. As a professional myself I endorse his
remarks that the vast majority of professionals in all
professions across Victoria do an outstanding service to
their profession and the community. The dilemma we
have as legislators is that we tend to legislate to deal
with those who do not meet normal community
standards or normal professional standards. The only
reason we have health professionals legislation or
veterinary science professionals legislation is to provide
a framework to deal with that very small minority of
professionals who do not meet the standards normally
expected of the professions.
While most professionals follow good clinical practice
there are some who do not. The minister said there was
an assumption of poor practice in the moving of the
amendment. I do not think that is correct. The
amendment is designed to make sure there is a
minimum standard of practice followed by every
practitioner. I know many doctors. Often doctors are
very good at explaining medical and technical
procedures but are not the best people to counsel
patients and are not trained as counsellors — that is not
their profession. They are often time poor. Many
doctors do not have a good bedside manner. Some
doctors are very strong in those aspects, but other
doctors have some inadequacies in that area.
The other issue that keeps getting raised is that
counselling services are available and that women who
are thinking about a termination can access those
counselling services and there is no need to ensure that
an offer is put forward. I put to members that there are
many women — I can state without fear or favour that
this is factual — who are not familiar with or do not
have the knowledge of the counselling services that are
available, particularly women in rural and regional
areas where there is a shortage of counselling services.
It is often difficult for women in those areas to access a
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counselling service. There is uncertainty among women
about whether counselling services are professional and
independent. There are counselling services which
purport to be independent but which are fronts for
people who have particular views. That is absolutely
misleading and disgraceful.
People looking at advertisements in the Yellow Pages
or advertisements in their local paper could be misled
by such advertisements by people who put themselves
out there as a counselling service. That is why I think it
is appropriate to make sure, as the member for
Bentleigh said, that the offer of a counselling service is
part of good clinical practice. I agree with him. To
make sure that good clinical practice is followed on
each and every occasion we need to support the
amendment. We need to ensure that a woman in this
stressful situation, facing a difficult decision that will
impact on her, her partner, her family and herself for
many years to come, is in the best position to make the
best decision in the interests of herself and all those
around her — a decision that she can live with in the
short, medium and long terms.
We need the best clinical practice to ensure that when a
woman seeks advice from a medical practitioner about
an abortion, as part of that advice the practitioner offers
counselling by an independent, professional counsellor.
The Minister for Public Transport said that means
women may have to go to a third person; it does not.
Women would not have to accept the offer of
counselling, and they could say, ‘I would prefer to have
counselling from in-house staff where I am now’. That
would be the choice of the woman, but let us have good
clinical practice reflected in the legislation.
The DEPUTY SPEAKER — Order! The
member’s time has expired.
House divided on amendment:
Ayes, 30
Blackwood, Mr
Brooks, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms
Merlino, Mr
Napthine, Dr

Northe, Mr (Teller)
O’Brien, Mr
Powell, Mrs
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Sykes, Dr
Thompson, Mr
Tilley, Mr
Victoria, Mrs
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr
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Noes, 48
Allan, Ms
Andrews, Mr
Asher, Ms
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr (Teller)
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Howard, Mr
Hudson, Mr
Ingram, Mr

Kosky, Ms
Langdon, Mr (Teller)
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Richardson, Ms
Robinson, Mr
Scott, Mr
Shardey, Mrs
Stensholt, Mr
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

Amendment defeated.
The DEPUTY SPEAKER — Order! Before I
invite the member for Pascoe Vale to move her
amendment 7, I ask her to note that as her amendment 6
was lost, the first line of her circulated amendment 7
will read ‘Clause 4, after line 7’ in lieu of ‘Clause 4,
after the new paragraph (a) proposed by
Amendment 6’. I ask the member for Pascoe Vale to
move amendment 7 in her name.
Ms CAMPBELL (Pascoe Vale) — I move:
7.

Clause 4, after line 7 insert —
“(b) the registered medical practitioner has a diploma in
obstetrics and gynaecology or an equivalent
qualification; and
(c) the woman has been referred in writing to the
practitioner by an independent registered medical
practitioner; and
(d) the woman has given informed consent to the
abortion and has not withdrawn that consent; and
(e) the consent has been given freely and without
coercion; and
(f)

the abortion is performed at a prescribed hospital or
medical facility; and

(g) at least 2 registered medical practitioners, at least
one of whom is an independent registered medical
practitioner, honestly believe on reasonable
grounds that the abortion —
(i)

is necessary to preserve the woman from a
serious danger to her life or her physical or
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mental health (not being the normal dangers
of pregnancy) which continuing the
pregnancy would entail; and
(ii) is, in the circumstances, not out of proportion
to the danger to be averted; and
(h) the registered medical practitioner, before
performing the abortion, has provided the woman
with information on the nature of the abortion and
the risks and possible effects of the abortion on the
woman and the foetus.”.

The importance of amendment 7 relates to the
components around the medical practitioner having a
diploma in obstetrics and gynaecology or equivalent,
that the woman has been referred in writing by a
practitioner independent of the person doing the
abortion, that she has given informed consent and that it
has been freely given and without coercion. I want to
draw members’ attention particularly to (f):
(f)

the abortion is performed at a prescribed hospital or
medical facility …

In the 4 minutes I have available, I want to quickly
cover why it is important to have a medical practitioner
with a diploma in obstetrics and gynaecology or the
equivalent. Some years ago it was okay for children to
have their local GP perform a tonsillectomy; that was
often done locally by the GP. These days we would be
horrified if such an event occurred.
Obstetrical or gynaecological training should be
required for the dangerous procedure we are discussing.
Because the procedure is dangerous, it should be
carried out in an accredited hospital or medical facility;
if the hospital is not accredited, in my view that is
unacceptable. The doctor doing the procedure
obviously must be registered with the medical board; if
they are doing an abortion, they should have the added
obligation, based upon their obstetrical and
gynaecological training, to outline the scope of their
medical expertise.
We want to make sure that what they will be doing is
done well and that doctors have been trained to do an
abortion procedure. The Australasian College of
Surgeons will in many cases insist that surgeons
qualified for a particular operation specialise in and do
such operations but not other types of operations to give
some assurance to the patient. There is no good reason
why abortions should be seen as requiring a lower
standard of training or that a lower standard of care be
taken of a patient than for any other surgery.
Why do I want accredited medical facility sites and
accredited hospitals? It is because abortion is a
dangerous procedure, and it is not difficult for there to
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be, for example, anaesthetic complications. If that is the
case, we have to have a well rehearsed routine. Going
back to what most of us would consider rather trivial
operations in comparison with what we are now talking
about, those on tonsils and adenoids, they have a
potential death rate of 1 in 10 000, but they have to be
performed in accredited sites.
We are clear that we require a surgeon who has the
experience to minimise even a small death rate of 1 in
10 000 to operate on our loved ones or ourselves. With
abortions women should have access to a general
surgeon because it is possible to perforate the uterus
even when prostaglandins are administered.
Furthermore, as the pregnancy produces hormonal
changes in the woman, when an abortion occurs about
one-third of women can have later mental episodes
equivalent to postnatal depression. It is important that
those women have the support required. That is why the
British college of psychiatrists has recently advised that
full consent be obtained.
In relation to informed consent, the situation in the
USA is that more than two-thirds of the states require
informed consent, and over half of them require a
reflection period. Informed consent for an operation
like this is critical.
Mr ANDREWS (Minister for Health) — I rise to
make some brief comments in opposition to the
amendment moved by the member for Pascoe Vale.
Can I say at the outset that matters of scope of practice
are not a function of this Parliament. They are rightly
matters for various committees that work in our public
hospitals. In terms of specialist training and scope of
practice decisions, there are various specialist colleges
that deal with those matters. In a broader sense the
Medical Practice Board or the medical practitioners
registration board deal with those matters.
It is not a matter that is dealt with by this Parliament. It
is not, in my judgement, appropriate that this
Parliament ought to be determining what health
professionals can do what and in what circumstances.
There is a well-established framework, and I think we
can with confidence rely upon that framework, whether
it is in relation to this particular procedure or any other
medical procedure.
I will go through the other elements of the honourable
member’s proposed amendment and in particular, the
notion of being referred in writing to the practitioner by
an independent registered medical practitioner. Again, I
think we can make these laws and draft this statute
where we assume the worst of those in our medical
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profession, or we can write this statute assuming that
those health professionals across the board will have the
best interests of their patient in mind and will comply
with the Victorian law. This is the well-established
framework that has been the subject of this debate to
this point. I do not see the need for there to be an
independent medical practitioner involved. In fact I
think you may well see various unintended
consequences.
I do not mean to be churlish in any way, but if a woman
were to present to the Royal Women’s Hospital or the
Monash Medical Centre, both of which in an undoubted
sense have appropriate staff — no-one could question
whether the staff at those two hospitals were qualified
in these and so many other matters of women’s
health — then would that woman need to be turned
away to go to seek a referral from an independent
medical practitioner if the termination that she sought
was to be provided by either of the Monash Medical
Centre or the Royal Women’s Hospital? I ask that
question genuinely. I am uncertain as to whether that is
the intention of this particular amendment. In any event,
it is my view that there is no need to be inserting the
requirement for additional written referrals from
practitioners, independent or otherwise. There is a
framework under the bill and it is an appropriate bill to
take us forward.
In terms of informed consent, I will leave paragraph (d)
to one side because there has been much commentary
on the fact that the notion of informed consent is a
well-established notion. If a practitioner were to
perform a procedure without informed consent, then he
or she has offended the detailed terms and conditions of
the Medical Practice Act or the Health Professions
Registration Act and could well be the subject of very
serious actions in terms of professional misconduct and
that clinician’s ability to continue to practise. We
simply do not need to re-litigate that issue.
The notion that consent has been given freely and
without coercion makes no sense. One cannot, under
the terms of Victorian law, provide consent unless it has
been given freely and without coercion. There is no
other form of consent. The only consent that can be
provided is that which is free of coercion. It makes
absolutely no sense that a medical practitioner could
regard coerced behaviour or a decision made as a result
of coercion as free and informed consent. Again, this is
an unnecessary amendment and seeks only to confuse
matters.
Further, in relation to paragraph (g) my judgement
would be, with the greatest respect to the member for
Pascoe Vale, that subparagraphs (i) and (ii) do not
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represent current clinical practice and would be a step
backwards in terms of access to services, or that could
well be the outcome of this structure. This structure
does not properly reflect the current structures in terms
of decision making. For those reasons and others —
and time is against me — these amendments are not
worthy of support. They are not necessary.
Mr CLARK (Box Hill) — At the outset, let me
make the obvious point that this amendment introduces
a range of measures, and I hope no-one is going to
criticise the member for Pascoe Vale for bringing them
in as one collection rather than as individual items. She
or indeed any member would have been able to do that,
but my understanding is that she is bringing them in as
a single item because they were intended to be a range
of protective measures. If any member wanted to
support one element but not others, then I presume that
they could ask the house to allow the vote to be taken
accordingly by leave.
Turning to the various elements of them, I think it is
fair to say that three of them in effect put beyond doubt
what should be existing practice. These are there to
provide a checklist and a confirmation to make sure that
what should be proper practice is observed, They are
the ones relating to giving informed consent and not
having withdrawn that consent; having given consent
freely and without coercion; and with information about
the nature of the abortion and the risks and possible
effects of the abortion, both on the women and on the
foetus, having been provided. Possibly that element
about the foetus is one that is not covered by current
medical practice.
The proposal in relation to the woman having been
referred by an independent registered medical
practitioner to the practitioner who is going to provide
the abortion seems to reflect what is the normal
requirement in relation to referrals to specialists. That is
something I have always found difficult to understand.
When the Minister for Health is free from consulting
with his advisers he may be able to address the issue of
why and how is it that the provision of an abortion is a
procedure for which a patient is entitled to go directly
to the practitioner providing that service, whereas just
about any other specialty in private practice requires a
referral through one’s general practitioner. As a matter
of course, if we want to see some other specialist —
eyes, ears, nose, throat or whatever it may be — we are
obliged first to go to our general practitioner and get a
referral. I am sure there is a whole range of very good
medical practice reasons for that to be done.
Paragraph (c) simply requires that in relation to
abortions also.
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It seems to me that paragraph (f), which requires that
abortions be performed at a prescribed hospital or
medical facility, is to enable some standards to be
enforced about the facilities at which abortions are
provided. Without going over the ground that I have
previously canvassed I think there is ample evidence
that some abortion providers are not observing the
standards that should be expected of them, regardless of
one’s views on the issue of abortion itself. The member
for South-West Coast put that point very effectively in
the debate on the previous clause when he pointed out
that we have to deal not only with those who are
observing good practice but also with those who would
not voluntarily do so and need to be either compelled to
do so or subjected to sanction if they do not.
Last but not least of the items in this amendment is the
reintroducing of a test which on my reading very
closely parallels what has been to date the Menhennitt
test. As I understand it, it is therefore an element that
was put forward as part of option A in the Victorian
Law Reform Commission’s report. That opens up
many of the issues that we canvassed in principle in the
second-reading debate. But as an amelioration of what
would otherwise be in the legislation, that is an element
that I support.
Ms MUNT (Mordialloc) — I find that I cannot
support this amendment, particularly in relation to
paragraph (g), which says:
(g) at least 2 registered medical practitioners, at least one of
whom is an independent registered medical practitioner,
honestly believe on reasonable grounds that the
abortion —
(i)

is necessary to preserve the woman from a serious
danger to her life or her physical or mental health
(not being the normal dangers of pregnancy) which
continuing the pregnancy would entail; and

After reading that paragraph I understand that physical
or mental danger to the woman must be considered
reasonable grounds for an abortion. I can see no
mention in that clause of foetal abnormality or foetal
death, so if a foetus dies in utero early in the pregnancy
that cannot be considered reasonable grounds for
aborting that foetus, and therefore that pregnancy may
continue for some considerable time. Also, foetal
abnormality of whatever degree is not considered to be
a reasonable grounds for abortion under paragraph (g).
This amendment does not reflect current practice, and it
seems to me to be a retrograde step. My priority is
always to take into consideration the suffering of the
mother. I consider that this provision does not alleviate
the suffering of a mother in those circumstances, so I
cannot support the amendment before the house.
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Ms LOBATO (Gembrook) — I wish to support the
proposed amendments put forward by the member for
Pascoe Vale. Quite frankly I find it extraordinary that
we do not require abortions to be undertaken only by
specialist medical practitioners. As I have said before,
we need to really consider all aspects of this bill to
develop a well-considered piece of legislation that will
protect all women. An abortion is a medical
intervention that can have severe and potentially
life-threatening consequences. It is also a procedure that
requires expertise and should be considered as such.
Every woman who undertakes an abortion should be
given an appropriate level of health care that reflects the
specialist nature of the procedure. There should not be
scope for those without specialist qualifications to carry
out abortions in private facilities without emergency
backup, and neither should anyone without specific
expertise in women’s reproductive organs — expertise
that can only come with specialist qualifications — be
able to perform an abortion. This amendment is about
providing a level of health care that is supportive of
women. We need to see a specialist to remove a
suspicious mole. Last year I had a nose operation and
had to see an ear, nose and throat surgeon. I do not see
how an abortion is any less dangerous than a nose
operation.
I also support the requirement for informed consent.
Again, I am quite amazed that information does not
have to be provided to a woman undergoing such an
incredibly difficult procedure. While the trend in
medicine is for full disclosure to patients about the
nature of medical procedures they are to undergo as
well as full discussion about the possible side effects
and repercussions, with abortion we somehow believe
that women deserve less than the standard. While we
have support groups and counselling available for
everyone from cancer patients to asthma sufferers, there
is a mistaken view that abortion is somehow a
procedure with no implications, no need for counselling
and no need for discussion. The nonsense about
abortion practices not needing to meet the health
standards that are required across the board for
everything else needs to stop. This legislation allows
for the prospect that pregnancy has physical,
psychological and social consequences but ignores the
fact that abortion does too. Medical safeguards need to
be put in place in recognition of these consequences,
and therefore I support the proposed amendments.
Ms CAMPBELL (Pascoe Vale) — The minister
has stated to us that there is no need for this
amendment. It would give me, and I am sure others in
the house, great comfort if the minister could explain a
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couple of things in relation to this amendment, and
perhaps I will be greatly comforted by his answer.
Part of this amendment goes to registered medical
practitioners having specialist qualifications in
obstetrics and gynaecology. Given that the minister was
aware of what was coming up in my amendments, I ask
whether he has obtained information on the
qualifications of those who are performing abortions at
this state’s private abortion sites. If so, I ask whether he
could give me an indication of their level of
qualification.
He has also stated that we should not become too
prescriptive in relation to hospitals and medical facility
sites. I refer to the fact that we have one site in this state
where abortions are performed that has special
conditions put on it because it provides late-term
abortions, and I gave a list of some of those conditions
last night. One of those conditions is the provision of
independent counselling, and another is that the
Department of Human Services monitor the standard of
procedures and compliance with the regulations and
stipulations that have been put on the facility.
I would like the minister to inform me and others here
how much information has been sought on the level of
informed consent that is required or requested at the
independent for-profit abortion clinics in this state. I ask
whether, if he has found that out, there is a difference in
standard in his judgement or the judgement of the
department between the level of informed consent
required in the private for-profit sector and in our public
hospitals.
The minister would be aware of the 1992 High Court
case of Rogers v. Whitaker on informed consent, which
outlines the high standards required of informing
patients about the nature and purpose of therapies and
surgeries and the range of risks. In accordance with the
law, patients are to be informed of risks that are remote
or for which there is a growing body of research
evidence despite perhaps a lack of legal proof. I ask the
minister to outline to the house what investigations
have been done by the department in preparation for
this legislation into each of the sites in this state that are
private for-profit sites that provide abortions.
I go back to the point I raised at the outset. Some years
ago for procedures such as a tonsillectomy — which
was not illegal; it was perfectly legal — it was
acceptable for a GP to perform the operation. The
standard now for requiring a surgeon to be in
attendance is when there is a potential death rate of 1 in
10 000 operations. The complication and death rates
following abortions is at least to that level, so why does
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the minister find my amendment on obstetric and
gynaecological requirements so contrary to best
medical practice in the 21st century that is woman
focused?
Mr ANDREWS (Minister for Health) — It is my
view and my expectation that all care in this area would
be woman focused. I do not think anything I have said
would suggest that I was anything other than supportive
of that point, so let us deal with that first. In relation to
matters of scope and practice and who is approved to
do what in our health system there is, as I said before, a
well-established framework, and it is simply not
necessary, and I would argue not desirable, for this
Parliament to be prescribing in great detail — that is
what this amendment does — the scope of practice and
who is at law appropriately qualified to perform certain
medical procedures. Qualifications and competence are
often closely linked, but they are not the same thing.
There are many people who may well have a specialist
qualification but who, because of recency of practice
issues — that is, they may not have done a particular
procedure for quite some time — are no longer
competent to do that work. These are not simple
matters. The fact that one has trained in a field does not
necessarily mean that one is competent and proficient
to do that work.
The counterpoint to that of course is that many people
are competent to do certain things in our health system
who have not got specialist training but who have
recency of practice and who through their expertise in
the view of the Medical Practitioners Board or in the
view of the public hospital they work in — or in the
view of their patients, dare I say it — are perfectly
competent to do that work. Again, the notion that this
Parliament would prescribe who is and who is not
competent to perform procedures or would make
scope-of-practice decisions for clinicians and health
services and in effect for patients across this Victorian
community is simply not right, and it is fraught with
danger in terms of all sorts of unintended consequences.
If there were no framework to govern these issues, this
amendment might well be needed, but there is a
framework under statute. There is a framework in
relation to the functioning of colleges, there is a
framework in relation to a well-established set of
quality and safety processes and there is a health
services commissioner. I could go from one end of the
argument to the other. There is an orderly framework,
and on that basis there is no need to replicate or usurp
that framework by this Parliament making one very
narrow decision and in effect redefining the way in
which we determine across the health system who is

ABORTION LAW REFORM BILL
Thursday, 11 September 2008

ASSEMBLY

competent to do what and when and where they can do
it.
In relation to the detailed questions that the member for
Pascoe Vale asked me, again, private day procedure
centres and private hospitals are licensed under
regulations made in 2002 under the Health Services
Act, and it is my expectation that officers in the private
hospitals and day procedure unit of the Department of
Human Services do all that they are required to do to
ensure that there is proper compliance with the terms of
licences and with the terms of acts of this Parliament. I
do not have detailed advice from my department on
individual compliance with the terms of those licences.
If it was necessary, then those matters would be drawn
to my attention. But even if I did have detailed advice
on the clinic that the member for Pascoe Vale
mentioned or indeed any other private day procedure
centre or private hospital, it would be a matter of fine
balance and fine judgement as to whether I would be
able at law to stand up in this place and go into the
details of those particular issues.
I do not have the detailed answers and the detailed
information that the member for Pascoe Vale seeks.
What I can say, though, is that I am confident, based on
advice that is provided to me, that we have a very high
degree of compliance with the laws of this state and
with subordinate instruments made pursuant to those
laws — that is, the terms and conditions of the private
hospitals and day procedure centre regulations. We
have a high degree of compliance, and our quality and
safety regime and all those other frameworks would
point to only one conclusion — that is, that regardless
of the setting, regardless of whether it is a private or
for-profit service, as such services were described
before, or whether it is a public hospital or health
service, only high-quality services are provided across
Victoria.
Mr NARDELLA (Melton) — I oppose this
amendment on the basis that it is proposing to put in
place insurmountable or difficult hurdles, especially for
isolated women or women who live in rural areas. Let
us go through each part of the amendment. It proposes
that the following be inserted into clause 4:
(b) the registered medical practitioner has a diploma in
obstetrics and gynaecology or an equivalent
qualification …

Many procedures are undertaken by medical
practitioners, and the example was given that if you had
to have something cancerous taken out, you would have
to go to a specialist. In fact that is not the case. I give
the example of having a mole removed. I went to see
my GP in Melton South about a mole. He cut it out and
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stitched me up; you do not need to have specialist
qualifications to do that. If you took this to its logical
conclusion, you would say you could have only
specialist doctors performing birthing services. I think
that is wrong.
Paragraph (c) of the amendment states:
the woman has been referred in writing to the practitioner by
an independent registered medical practitioner …

You simply go to a hospital — that is how you get this
stuff. I do not support this amendment, especially some
of the other paragraphs in the amendment, which
actually stops these procedures in any medical facility
other than a public hospital.
Dr SYKES (Benalla) — I have some reluctance
about supporting these requirements, because I believe
they go further than the intention of the bill. On the
issue of competency, on the one hand the minister
makes some valid points, but qualification per se does
not dictate competency; on the other hand, the
provision for recognition of the equivalent
qualification — or, if you were making it broader,
equivalent experience — then achieves that outcome. I
do not think we should dismiss that part of the proposal.
The area where the minister may be able to help me
make up my mind is in regard to these pre-24-week
terminations. What is the requirement in terms of
establishing the stage of pregnancy of the person,
because the implications of a termination at six weeks
pregnancy or gestation are substantially different from
the implications of a termination at a 20-week
gestation? If the minister could help me on that one, I
would very much appreciate it.
The DEPUTY SPEAKER — Order! If the
Minister for Health wishes to answer that, he will have
to do that by leave because he has already spoken
twice.
Mr ANDREWS (Minister for Health) (By leave) —
Very briefly, Deputy Speaker, the bill does not change
the way in which calculations of gestational
development or gestational stages are commonly
calculated by medical or health professionals right
across the health system. That is not prescribed in this
bill, because it would not be appropriate to do that.
As I understand it, there are well-proven methods in
relation to what is sometimes referred to as the
gestational calculator; and that is to say the common
practice, those methods adopted now, would continue
to be the methods accepted across the health
professions as to how one would calculate a woman’s
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gestational stage. We do not prescribe the method in the
bill and do not seek to change the method, which is
well established and which operates across the system
as it stands now.
The DEPUTY SPEAKER — Order! It is now
appropriate to adjourn until 2.00 p.m., when questions
without notice will be called.
Sitting suspended 1.00 p.m. until 2.04 p.m.
Business interrupted pursuant to standing orders.

QUESTIONS WITHOUT NOTICE
Drought: East Gippsland
Mr RYAN (Leader of The Nationals) — My
question is to the Minister for Agriculture. I refer the
minister to the fact that parts of Gippsland, including
Omeo, Benambra, Yarram and the Tambo and Buchan
valleys, are still suffering under severe drought. I
further refer to the fact that the National Rural Advisory
Council did not even visit these areas before advising
the federal minister to cease providing exceptional
circumstances support for East Gippsland, and I ask:
given that it is the minister’s responsibility to make the
initial submission to the federal government for
continued EC assistance, what action has the minister
taken to have this appalling decision overturned?
Mr HELPER (Minister for Agriculture) — I thank
the Leader of The Nationals for his question regarding
the impact of drought on rural communities,
particularly in East Gippsland. As the Leader of The
Nationals is aware, the commonwealth has announced
its extension of exceptional circumstances (EC) to all
parts of Victoria and the exceptions to those areas that
the commonwealth considers, or that the National Rural
Advisory Council (NRAC) has advised the
commonwealth it considers, have moved out of drought
circumstances.
The Department of Primary Industries and I engage
with the commonwealth in providing information to
NRAC, but how it conducts its review of drought
circumstances is for NRAC and the commonwealth
government to determine. The state government, and
the Department of Primary Industries in particular, are
engaging positively with NRAC to make it aware of the
circumstances that prevail in various parts of Victoria.
Honourable members interjecting.
Mr Ryan — On a point of order, Speaker, the
minister is debating the issue. I want to know what the
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minister has done to redress this appalling state of
affairs.
The SPEAKER — Order! I do not uphold the point
of order.
Mr HELPER — In continuing my answer, I would
like to draw attention to the significant and ongoing
support that the state government has provided to
drought-affected communities throughout previous
seasons. In excess of $400 million has been committed
to drought-affected communities right throughout this
state through a suite of programs and responses
designed to meet the special needs that are not so
directly addressed by the commonwealth response,
although that is a considerable one as well. The state
government, as always, is responding to the needs of
rural communities and individual farming enterprises,
and we will continue to work with the commonwealth
in relation to the definition of EC-declared areas.

Economy: government initiatives
Ms MUNT (Mordialloc) — My question is to the
Premier. I refer the Premier to the government’s
commitment to make Victoria the best place to live,
work, invest and raise a family, and I ask: can the
Premier outline to the house what the government is
doing to ensure Victoria’s business settings are
competitive and help secure jobs for working families?
Mr BRUMBY (Premier) — I thank the member for
Mordialloc for her question. As I indicated to the house
yesterday, when we were elected to government in
1999 we had a clear plan to put in place the right
economic framework — the right budget framework —
to make sure we had strong investment and strong jobs
growth in Victoria. We certainly inherited a state
economy which had a cost base above the national
average. When we were elected to government our
share of taxes as a share of gross domestic product was
above the national average. Since we have been in
government we have cut business taxes to create a
competitive business environment.
In relation to land tax, the Parliament is aware that the
rate was 5 per cent; it is now 2.25 per cent. I am pleased
to advise the house that businesses with land valued
between $400 000 and $5.7 million pay lower land tax
than is paid in Queensland and New South Wales — in
other words, the lowest on the eastern seaboard.
In relation to payroll tax, we inherited a rate of 5.75 per
cent. We have slashed that rate to 4.95 per cent, the
second lowest rate in Australia and second only to
Queensland, but even then businesses with payrolls
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between $3.3 million and $13.6 million pay lower
payroll tax than is paid in Queensland. So if you are a
medium-sized company employing from 40 to
50 employees up to 160 to 180 employees, you are
paying less payroll tax than is paid in the state with the
lowest rate.
We have cut WorkCover premiums five times. As I
was reminding the house yesterday and discussing
earlier today with the Minister for Finance, WorkCover
and the Transport Accident Commission, there have
been five successive cuts — 10 per cent, 10 per cent,
10 per cent, 10 per cent, and 5 per cent — significant
cuts, giving us the lowest WorkCover rate in the history
of the scheme.
Concerning the intergovernmental agreement with the
federal government on the GST, we are the only state to
have abolished all of the required taxes under that
agreement. We have cut seven stamp duties as part of
the GST agreement, and we were the first state to cut
mortgage duty, saving homebuyers around a half
percentage point interest rate equivalent.
On top of all of that we have quadrupled economic
infrastructure spending. Capital works spending, which
used to be $1 billion under the former government, is
now running at $4 billion a year, and we have done that
with a level of budget sector net debt which today is
lower than when we came to office in 1999.
It is not surprising that with those policies we have put
in place we saw the national accounts figures that were
released last week — I mentioned them yesterday —
showing 4.9 per cent growth in state final demand over
the last year. I am pleased to advise the house that
today’s Australian Bureau of Statistics (ABS) jobs data
shows that we created more jobs over the past
12 months than any of the other non-resource states.
We have created more than 455 000 new jobs since
1999. Today’s unemployment rate is at 4.3 per cent,
which is a near-record low. In the last month Victorian
employment rose by 8700 persons, and national
employment grew by 14 000. I have said before that the
environment we face is the most challenging
international environment we have seen in 15 years, but
the fundamentals in Victoria are the right fundamentals,
and they give us the best opportunities going forward to
grow investment and jobs.
Finally, in terms of some other outcomes, business
investment over the last year is up in Victoria 14.2 per
cent, which is well above the national average of
10.8 per cent. I mention that because it is business
investment which will be growing the jobs of
tomorrow. We have had the highest value of building
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approvals for the year ending July 2008 of any state at
$21.1 billion; Queensland had $20 billion and New
South Wales had $18 billion. ABS data shows that
Victoria has had the highest level of housing starts of
all of the states for the past two years. According to the
Housing Industry Association forecasts of August,
housing starts in Victoria will outperform those of all
other states for the next three years.
The framework that we put in place, cutting business
costs, investing in infrastructure and investing in human
capital and skills — all of these things — plus a strong
focus on skilled migration and on growing the whole of
our state, has produced the right set of economic
fundamentals. Despite the very difficult international
economic conditions the state continues to perform
well.

Victorian Funds Management Corporation:
investments
Mr BAILLIEU (Leader of the Opposition) — My
question is to the Premier. I refer the Premier to his
decision as Treasurer to restructure the Victorian Funds
Management Corporation and his boast of creating a
centre of excellence by centralising management of all
Victorian government investments. Given that the value
of the fund has fallen by more than $4 billion, the chief
investment officer has quit, the chairman of the board
has quit, the global large companies investment director
has quit, the hedge funds investment director has quit
and the international equities investment director has
also quit, does the Premier stand by his boast?
Mr BRUMBY (Premier) — As I think the
Treasurer has made clear on a number of occasions, the
VFMC (Victorian Funds Management Corporation),
against many of the benchmarks and against the
performance of the local exchange and the international
exchange, has performed consistently with most other
organisations of similar type and scale.
Anybody who contributes to superannuation in an
accumulation fund would know that the performance of
the stock market in Australia and overseas in the last
year has been difficult. Anybody who looks at the
performance of the stock market over the last 100 years
will see that the base was down here near zero and that
it is up about 2000 times higher than that at the
moment. Along the way there are ups and downs as the
market deviates, and over the last year there has been a
deviation in the market.
We have always said about the VFMC that it invests to
meet the long-term liabilities of the state. If you at the
Transport Accident Commission, WorkCover and the
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superannuation funds, typically you are looking to
invest to meet liabilities which are occurring in 10, 20,
30 and 40 years time. When we measure the
performance of funds like VFMC we always look at
their performance accordingly, which is over the
medium and long terms. If you look at VFMC, you see
that over the last five years its rate of return has
averaged 10.5 per cent; whereas the Australian
superannuation funds have averaged 9.8 per cent, the
US share market has risen by 6.7 per cent, and the cash
rate has been 6.5 per cent. If you look over the last three
years, you see that VFMC has returned 7.6 per cent;
Australian superannuation funds on median are 7.4 per
cent; US shares are 3.2 per cent; and the Australian
Securities Exchange is at 6.8 per cent.
VFMC invests for the long haul. It does not invest for
day to day, it does not mark to market on a day-to-day
basis. It invests for the long term to meet long-term
liabilities — Transport Accident Commission,
WorkCover and superannuation. That has always been
the case. It is a well-run organisation with a board
which makes appropriate investments, and the returns
over the last five-year and three-year periods confirm
that.

Brookland Greens estate, Cranbourne: landfill
gas
Mr PERERA (Cranbourne) — My question is for
the Minister for Police and Emergency Services. Can
the minister advise the house of the situation at
Brookland Greens estate in Cranbourne concerning the
spread of landfill gas from the nearby decommissioned
landfill site owned by the City of Casey?
Mr CAMERON (Minister for Police and
Emergency Services) — I thank the member for
Cranbourne, who is the local member, for raising this
matter. As he is aware, the City of Casey has an
ongoing issue in relation to the management of the
former landfill site because of the escape of methane
gas into the adjacent Brookland Greens residential
estate.
The Environment Protection Authority has over time
required the landfill owner to abate the gas escaping
from the site into the residential estate, and monitoring
to that effect has been occurring. While the city has put
in place measures, those measures have not proved to
be successful, as the EPA has now detected methane on
the estate at levels above its recommended threshold
limits. This has resulted in abatement works by the city
and the EPA to ventilate gas at two adjacent properties.
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The EPA advises that if it can happen in one area of the
estate, it can happen elsewhere with higher levels of
methane. As a result the Country Fire Authority
yesterday attended an information session for residents
to inform them of these matters and update them on the
current situation. The CFA advised residents that there
is a very real risk as a result of gas concentration levels
high enough to cause an explosive if ignited and that
the only sure way to eliminate this risk is for residents
to relocate. On expert advice from the EPA the CFA
recommended this approach as the safest option.
Following last night’s meeting several residents advised
that they intended to relocate or to consider doing that
and other residents advised that they intended to stay.
The CFA set out to the residents who intend to stay
what they need to do to try to mitigate risk, including
ventilating their properties to avoid a build-up of
methane in confined spaces.
The government is supporting the City of Casey in the
difficult situation that it faces. Certainly the most
important consideration at this time is the safety and
wellbeing of residents on the estate. The city and the
Department of Human Services will assist residents
with temporary accommodation and other support as
needed, including providing an immediate emergency
grant of up to $1067 and a means-tested temporary
accommodation hardship grant for eligible families.
The EPA and the city have requested timely assistance
to help reduce the immediate risk. That includes
additional monitoring devices being installed around
the estate to monitor the methane. There will also be
immediate remediation work where necessary to vent
gas from residences to prevent the build-up of
excessive levels of gas to an explosive level, including
underground and roof venting. To this end the
government is providing a $3 million grant to the EPA
and the city to put towards such measures.
The city, together with the EPA, is developing further
remedial plans in relation to the landfill itself in an
effort to stop further gas escaping from the landfill site
into the estate. However, the city is unsure at this stage
how long this will take to achieve. The city will advise
residents how and when those works will be
undertaken. The city has in the past communicated with
residents, and last night there was a public meeting.
There is also another public meeting scheduled for
tonight. The City of Casey and emergency services will
continue to keep people informed about this very
serious issue. In the initial period residents should
contact the city in the first instance if they require
further information.
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Victorian Funds Management Corporation:
former chief investment officer
Mr BAILLIEU (Leader of the Opposition) — My
question is to the Premier. I refer the Premier to the
government’s star recruit to the Victorian Funds
Management Corporation, former chief investment
officer, Mr Leo de Bever, who recently condemned the
government, stating there was ‘“more interference than
was desirable” from the Victorian government’, and I
ask: can the Premier confirm that the government’s
interference in VFMC led to the sudden departure of
Mr de Bever in April?
Mr BRUMBY (Premier) — There are two points
which I think are relevant in relation to the Leader of
the Opposition’s question. Firstly, the government does
put in place the appropriate legislative and fiduciary
framework for our financial institutions. I think I have
made it clear in this house before that in relation to the
investment strategies and policies to be put in place by
those agencies we have put in place stringent tests to
safeguard the public interest. I recall during the period
in which I was Treasurer that strict guidelines were put
in place in relation to investments, for example, in
hedge funds, despite requests which came from some of
the agencies, because hedge funds often contain a
higher element of risk than more traditional
investments. We have put in place the appropriate
guidelines, and the government makes no apology for
putting in place strict financial guidelines.
In relation to Leo de Bever, he was recruited to VFMC.
He is a person who came with an excellent reputation,
but at the end of the day he decided for personal
reasons to return — —
An honourable member interjected.
Mr BRUMBY — His wife did not move out here
with him, and he decided for personal reasons to return
to his wife.
Questions interrupted.

DISTINGUISHED VISITOR
The SPEAKER — Order! Before calling the
member for Dandenong I acknowledge in the gallery
the former member for Rodney, Noel Maughan. It is
always a pleasure to have the former member for
Rodney with us.
QUESTIONSWITHOUTNOTICE
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Housing: government initiatives
Mr PANDAZOPOULOS (Dandenong) — My
question is not to the former member for Rodney but to
the Minister for Housing. I refer to the government’s
commitment to make Victoria the best place to live,
work and raise a family, and I ask: can the minister
inform the house of the number of jobs created through
the government’s record $510 million investment in
public and social housing?
Mr WYNNE (Minister for Housing) — I am
delighted to report to the house, as I have on a number
of occasions, how the government is utilising the record
investment by this government of $510 million in the
last budget for public and social housing.
Last week I joined the federal and state housing
ministers in Canberra, where, frankly, it became
obvious that we are leading the way in terms of our
investment in public housing. Other states are looking
enviously at Victoria and saying, ‘How come Victoria
has been and continues to be the powerhouse of both
reform and policy development in the housing area?’.
Mr Brumby — The minister.
Mr WYNNE — Thank you very much, Premier.
The government committed $510 million, which will
deliver 2350 new and redeveloped social housing
properties across Victoria. As the member for
Shepparton indicated, the cities of Greater Shepparton,
Greater Geelong, Maribyrnong, the inner city of
Melbourne and Frankston are all areas where the state
government is maintaining a very active involvement.
The $510 million investment is not only a significant
investment in the physical infrastructure of our public
and social housing estates but is also about creating
jobs in our construction industry. Access Economics
indicates that the additional investment of $510 million
will create 4500 construction jobs alone. Beyond that,
the Victorian government’s global budget for housing
construction over the next four years — that is, from
this year going forward — is of the order of — —
Honourable members interjecting.
The SPEAKER — Order! The member for Lara!
We will not go down the track of screeching across the
chamber to one another. The member for Lara will
contain himself, as will the member for Bass.
Mr WYNNE — As I was saying, the government’s
budget for housing going forward over the next four
years is of the order of $1.01 billion, $590 million of
which will be spent on new construction. We believe
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that investment of $590 million will create 7000 jobs in
the construction industry. I do not need remind the
house that on top of that, even in the last year the
government’s program of extensive renovation and
property upgrades has led to 2400 renovations and
upgrades, which means more jobs in the construction
industry.
Our task going forward is to ensure that we have active
and healthy communities. This is one of the key
challenges for us as a government. In all our large
public housing estates many people do not work. That
is one of the great social challenges for us as a
government going forward.
Many members will be aware of our incredibly
successful neighbourhood renewal program. It is active
at 19 sites right across metropolitan Melbourne and
regional Victoria. That program has created over
5000 employment and training opportunities and
33 social enterprises. This is a fantastic outcome, and it
is one we will be doing more work on as we go
forward. We believe no-one in Victoria should be left
behind in accessing opportunities for employment and
training. Neighbourhood renewal is one of the great
success stories of the government.
If you think about the investment this government has
undertaken and about the work we have done across
large public housing estates, you would think of estates
like the fully renovated one in the Williamstown
electorate, where since we came to government we
have invested $20 million.
We repudiate any suggestion that we should be selling
off those public housing tower blocks, as that is not the
policy of this government. We have heard speculation
over the last few months about Liberal Party policy on
the public housing towers.
The SPEAKER — Order! The minister is
beginning to debate the question. He has been speaking
for more than 4 minutes, I ask him to conclude his
answer.
Mr WYNNE — I will conclude, Speaker. We
repudiate any proposition from anywhere across this
Parliament that we will ever give up on public housing
estates, that we will ever privatise our public housing
estates. We will continue to invest in them.
As I have said to members across this Parliament, as
they are driving home tonight and are passing those
housing towers — the member for Brighton does not,
but never mind! — including the Leader of the
Opposition heading up Barkers Road on his way home,
they should look across to those towers. If the lights are
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out on a whole floor, that is the sign of another
investment. It means another floor that is being
renovated by this government to make high-quality
public housing available for people not only in the inner
city but more broadly across the whole state of Victoria.
That public housing investment is in both the physical
and social fabric of this state, because it is creating
employment outcomes.

Victorian Funds Management Corporation:
investments
Mr WELLS (Scoresby) — My question is to the
Premier. I refer the Premier to the announcement by
Standard and Poor’s that Members Equity Bank has
been placed on credit watch with negative implications,
and I ask: given Members Equity Bank’s serious
financial problems, why, shortly after the warning in
March, did the Victorian Funds Management
Corporation provide a $500 million bailout to this trade
union bank?
Mr BRUMBY (Premier) — We see lots of claims
made by the opposition in Parliament, but to date I have
not found one that has been correct. I suspect this is yet
another such claim. Any decisions made by the
Victorian Funds Management Corporation in terms of
its investment strategies, provided they are within the
fiduciary guidelines and the Borrowing and Investment
Powers Act, are matters for the board and investment
managers.

Tourism: international flights
Ms BEATTIE (Yuroke) — My question is for the
Minister for Tourism and Major Events. I refer the
minister to the government’s commitment to increasing
the number of direct international flights to Victoria,
which of course go through Melbourne Airport in my
electorate of Yuroke. I ask him to update the house on
any recent developments and how they will benefit the
Victorian economy.
Mr HOLDING (Minister for Tourism and Major
Events) — I thank the member for Yuroke for her
question. Perhaps more than most members of this
house she understands the benefits that flow to all
Victorians from the securing of more direct
international flights into Victoria. These flights bring
tourists from around the world who come and spend
money here, thereby creating jobs and opportunities for
locals, who benefit from that investment and
employment.
At the same time these international flights connect us
to the rest of the world, boosting trade and creating
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opportunities for direct investment at many different
levels. These flights are thus very important to us, and it
is for that reason that the state government has
prioritised increasing the number of direct international
flights as a key part of our tourism and events industry
strategy. I am very pleased to inform the house that this
strategy, which we have been working on for some
time — with, I must say, more cooperation from the
new federal government than we ever obtained from
the previous federal government — is yielding great
results for Victoria.

come spend more. We have seen a great increase in
international visitor expenditure over that period.

I was very pleased last month to join with the Minister
for Industry and Trade to announce the acquisition of
air services by AirAsia X, which will commence flights
in November this year. It will operate four flights per
week to Kuala Lumpur, connecting Kuala Lumpur to
Melbourne. This is a great benefit for Victoria in a
market that is growing very quickly for us. In fact the
market is forecast to grow 5.5 per cent per annum
between now and 2017, which would be a great result
for Victoria.

We have the runs on the board in making sure that we
attract direct international services that bring visitors
here, and in making sure that we increase international
visitor numbers as well as international visitor
expenditure. We are also seeing great success with our
interstate visitor numbers and expenditure. We are
seeing those visitors dispersing to regional locations,
ensuring that all Victorians are able to share in the
benefits that come from increased tourism. We will
continue to work with all Victorians to boost this vitally
important industry for our state, and we will continue to
build on the successes that we have achieved to date.

This builds on some of the great recent announcements
of new services from airlines such as Etihad Airways
and Korean Air, which have either established direct
services to Melbourne for the first time or
re-established services that were withdrawn many years
ago. In the case of other airlines, we have seen growth
in new services. Emirates has added new services, as
have Philippine Airlines and Cathay Pacific Airways.
All these airlines have increased their capacity and
number of their services into Melbourne, which is
creating jobs, creating activity, generating investment
and creating new opportunities for trade and
engagement with the rest of the world.
These announcements build on the great success that
Victoria has achieved in attracting more international
visitors to Melbourne and Victoria. The latest results,
which were recently released nationally, show that in
the year ended June 2008 Victoria achieved much
success in attracting new international visitors. In fact
our growth rate of 0.4 per cent exceeds the growth rate
of our key competitors, Queensland and New South
Wales, which have seen a decline in the number of
international visitors.
This is great news for Victoria and an endorsement of
the things we have been doing to make Victoria an
attractive place to visit. This builds on all the statistical
data for the last seven or eight years that shows Victoria
has outperformed our key interstate competitors as well
as outperforming the national average, not only in
attracting visitors but also in seeing those visitors who

We are very pleased to see our tourism industry
booming and to have been able to secure both private
and public major events and major new infrastructure,
which has underscored Victoria’s existing attractions.
We are also pleased to see that our regions are
benefiting from these visitors, with many of them
choosing to travel to regional Victoria as part of their
tourism experience in the state.

Victorian Funds Management Corporation:
investments
Mr WELLS (Scoresby) — My question is to the
Premier. I refer the Premier to the fact that a strategic
review has commenced into Members Equity Bank and
its sustainability; and further that the Australian
Prudential Regulatory Authority is considering the
bank’s funding adequacy. Which Labor union mate
approached the government and the board of the
Victorian Funds Management Corporation seeking a
government-backed bailout for this faltering trade
union bank?
Mr BRUMBY (Premier) — The honourable
member asked a very similar question just a moment
ago, which I answered in detail by saying that the board
of the Victorian Funds Management Corporation makes
decisions within the legislative requirements about
what investments it does or does not make. I do not
know what investments the VFMC makes — that is a
matter for it and for its board.

Health: government initiatives
Mr LIM (Clayton) — My question is to the
Minister for Health. I refer to the government’s
commitment to making Victoria the best place to live,
work and raise a family, and I ask: can the minister
advise the house how the Brumby government’s record
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investment in our health services is helping to secure
jobs for Victorian families?
Mr ANDREWS (Minister for Health) — I thank the
honourable member for Clayton for his question and for
his ongoing interest not just in the best health care but
also in the strongest economic development for his
community. We have proudly provided record support
to our health system right across the state in terms of
both metropolitan and outer suburban health services
and health services in rural and regional areas.
That is not just important for the health of the Victorian
community, it is important for the health of the
Victorian economy. Our economic prospects, our
health, productivity and all these issues are closely
linked, and in terms of that record support as we go
forward we are in a position today where our health
system, with record support from our government,
employs around 68 000 people who provide the
dedicated care and attention that the Victorian
community needs.
We have boosted the number of employees in the
health system. Need I remind honourable members that
today there are nearly 2000 more hospital doctors and
more than 8000 more nurses than there were in 1999,
so there is absolutely no doubt that as a government we
have grown the workforce that is central to providing
the very best health care.
Last night the Premier, my honourable friend the
Minister for Mental Health and I had the great pleasure
of honouring those 68 000 workers, those dedicated
professionals who play many and varied roles in the
proper and appropriate health care of communities,
large and small, right across the state. The Victorian
public health care awards were held last night, and I
again offer my congratulations to the winners and
others who were noted for the excellence, innovation,
passion, commitment and hard work they show each
and every day in supporting their local communities.
As I said before, the health of the community and the
health of our economy are closely linked. When it
comes to employment, it is not just those record
numbers of health workers employed right across our
system that I want to talk about but also our record
capital works spend — that is, $4.7 billion. Almost
twice the amount of money spent on EastLink has been
spent across our health system; it has been the biggest
capital works spend on health in this state’s history.
If we look at what that means in a practical sense, a
range of projects large and small right across the
community have led to additional jobs in local
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communities, which supports the economy right across
the state. The new Royal Children’s Hospital will be a
$1 billion investment. That one project represents a
capital works expenditure in excess of that which was
spent by the previous government right across the
health field over its seven years. At its peak that project
will represent 2350 jobs on and off that site. Some
people will complete their entire training as workers on
that site, so the significance of that development is clear
not just in terms of the health field but also in terms of
employment.
The project at the Royal Women’s Hospital — a fine
health service that is supported by this government —
at its peak saw the creation of 1100 jobs. The Austin
Hospital was saved and built from the ground up by this
government.
Mr Brumby interjected.
Mr ANDREWS — Saved from privatisation and
rebuilt brick by brick, as the Premier notes; at its peak
there were 600 jobs on that site.
I could go on, because unlike in the 1990s, it is not just
about investments in the centre of Melbourne but
investments in the suburbs and regions. I can say to
honourable members that whether it is the Rochester
hospital redevelopment, another important project with
100 people working on it at its peak, the Nathalia
district health service redevelopment with, I am
advised, 60 jobs at its peak, or the Stawell Community
Health Service and its record redevelopment — and the
Minister for Agriculture is very pleased about that —
with I think 70 people working on it at its peak, these
are clear choices.
This sort of investment and the jobs that come from it
have resulted because this government stands beside its
health system. It stands behind its health services and is
giving them the funding and support they need not only
to provide the best health care but to encourage
economic growth and development. There are of course
alternatives: rather than building up the health system,
you could rip it down; rather than hiring more people to
work in Victoria’s health system, you could sack people
from that system. All members should be in no doubt
that this is a government that will continue to provide
support to each and every health service and to each
and every health community so that we can continue to
have Australia’s best health services.
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ABORTION LAW REFORM BILL
Consideration in detail
Debate resumed.
The DEPUTY SPEAKER — Order! I remind
members that before the suspension of the sitting the
house was debating amendment 7 to clause 4 moved by
the member for Pascoe Vale.
Mr NARDELLA (Melton) — As I said before the
lunch break, I oppose this amendment. I had spoken
about paragraph (b). Paragraph (c) of the amendment
says:
the woman has been referred in writing to the practitioner by
an independent registered medical practitioner …

This would place further delays on the decision by a
woman to have an abortion. The paragraph mandates
counselling by an independent, professionally
accredited counsellor; it seems we have gone back to
mandating counselling. It has been offered, but now it
becomes mandatory that it be offered regardless of
what the woman wants or desires.
Paragraph (d) of amendment 7 talks about a woman
consenting to an abortion and not withdrawing that
consent. Her consent is critical; the woman needs to
make that decision.
Paragraph (e) states:
the consent has been given freely and without coercion …

This is very important, and my office has received
some correspondence on it. It is absolutely imperative
that there be no coercion, even though have been
instances of that in the past and may well be instances
in the future. The woman should not be coerced into
abortion, but we do not need to put that provision into
this legislation whatsoever. Those are matters that can
and should be dealt with appropriately between the
woman and her medical practitioner.
Paragraph (f) states, in part:
the abortion is performed at a prescribed hospital …

This means there can be no abortions in any private
medical facility.
Ms Campbell interjected.
Mr NARDELLA — I am on clause 7; paragraph (f)
says:
the abortion is performed at a prescribed public hospital’.
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If it is not — —
The DEPUTY SPEAKER — Order! The member
should be on amendment 7, which relates to clause 4.
Mr NARDELLA — On that basis, I will sit down.
Amendment defeated.
The DEPUTY SPEAKER — Order! As the house
has not agreed to the amendment, the member for
Pascoe Vale will not be able to move amendment 5, as
it is consequential. The question is:
That clause 4 stand part of the bill.

Ms CAMPBELL (Pascoe Vale) — I have a couple
of questions for the Minister for Health before we vote
on this. This clause refers to any registered medical
practitioner. Does this include a person whose full-time
speciality is dermatology, orthopaedics or anaesthesia?
In this clause we have stipulated only that any
registered medical practitioner may provide this
abortion. It has been perfectly clearly spelt out to us in
this bill that when a woman goes to a medical
practitioner and requests an abortion, there is an
expectation that that be provided.
My second question is: by definition, in this clause on
definitions, a termination of a pregnancy does not
necessarily mean the death of a child, so what are the
circumstances when a pregnancy can be terminated by
the early delivery of the unborn child not involving an
intention to terminate the life of the unborn child?
My third question is: are there no circumstances that
distinguish abortions from any other medical
procedure?
Mr ANDREWS (Minister for Health) — I might
need both this 5 minutes and the second 5 minutes that I
am entitled to, Deputy Speaker. I may need to confer
with the member for Pascoe Vale about the second
question.
In relation to the first issue of whether a dermatologist
or somebody else can perform an abortion, let me be
clear that it is the will of the house that we not prescribe
that an obstetrician or gynaecologist or anyone else
who has specialist training at law — that is, at
statute — be the only clinician empowered to deliver
these services. That is the will of this house. Going on
from that, I think we are again getting confused
between the notions of qualifications and competence.
They are equally important but they are separate things.
They are linked, of course, but they are separate things.
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I find it odd, though. In my experience I do not know
that someone who was, say, qualified as a
dermatologist would want to be involved in providing
these services unless — —
An honourable member interjected.
Mr ANDREWS — No, it is very much the point
and I am answering the question — unless they were of
a view and, can I say to the member for Pascoe Vale,
the Medical Practitioners Board was of a view that they
were appropriate to provide those services. Again, it is
not for this Parliament to prescribe scope of practice
and to make detailed judgements about who can do
what in our health system to the point of needing or
requiring specialist qualifications. The member for
Pascoe Vale is saying that not only should I prescribe
who can perform an abortion, I ought also prescribe
who cannot. This is the error that emanates from
focusing solely on qualifications and not on
competence. What is more, it is a failure to recognise
that every specialist has an underlying qualification and
competence in their capacity as a registered medical
practitioner.
I would again remind the member for Pascoe Vale and
other members that this is not a blank space. There is a
framework in place and any clinician, regardless of
training, recency of practice or competence — because
there can be variability in each of those — has
obligations under the Health Professions Registration
Act, and if this bill is passed they will have obligations
under this act as well. What is more, in relation to
consent and all of those important matters, there are
already existing frameworks that cover them as well. I
think that deals with the question that I am asked in
relation to a dermatologist or someone of that
speciality.
In relation to the second matter, as I said, I may need to
confer with the member for Pascoe Vale because I am
not quite clear what she is driving at. At first glance I
think what the member is referring to may well not be
deemed to be an abortion under the bill. But let me
confer with her and perhaps my advisers on that issue
so that I can give her an answer that is relevant to the
question she has asked.
Ms Campbell interjected.
The DEPUTY SPEAKER — Order! Let us be
clear on procedure here. The minister has two
opportunities to speak up to a limit of 5 minutes. If he
does that immediately, without seeking a little further
advice, then the member for Pascoe Vale will not give
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him the opportunity to reply anyway. I ask members to
be patient for a moment.
Mr WYNNE (Minister for Housing) — Thank you
very much, Deputy Speaker — —
The DEPUTY SPEAKER — Order! I remind the
minister that we are debating the question that clause 4
stand part of the bill.
Mr WYNNE — I am very aware of that, Deputy
Speaker, having listened to this debate for most of the
last couple of days. I am here just at the moment to fill
the pause while the appropriate response is being
sought by the Minister for Health in relation to the
second and third questions that were asked by the
member for Pascoe Vale. The second question she
asked was a very serious one relating to what
constitutes a termination for the purposes of an
abortion. The Minister for Health is dealing with the
second question.
In relation to the first question, which was about the
qualifications of a medical practitioner and what
constitutes those qualifications, it struck me that clearly
the example provided by the member for Pascoe Vale
of somebody with a particular specialist skill — and the
circumstance she referred to was of a dermatologist or a
medical practitioner with a particular specialist skill —
is a rather obtuse reference. The reality in medical
practice is that if you are practicing as a specialist
dermatologist you practise in the field in which you
have, firstly, had your undergraduate training as a
medical practitioner and in which are registered to do
so. Extra specialist medical training can go on for a
number of years. In some circumstances, depending on
the discipline, it can take anywhere between three and
five years to receive one’s extra qualifications. To
suggest that somebody would undertake their basic
medical training, undertake further specialist medical
training — and the member for Pascoe Vale’s example
was dermatology — and then seek to practice in the
field of unplanned pregnancy seems to me to be an
extraordinary leap to make.
In the discussions I have had with people involved in
this area — I again indicate that the most up-to-date
advice I have received has come from practitioners at
the Royal Women’s Hospital — I have been informed
that the specialist activity involved here is primarily
obstetrics and gynaecology. We ought to contain this
part of the discussion to what is not only the general
practice regime but what occurs within our medical
system more generally. Frankly it is a stretch by the
member for Pascoe Vale to suggest that somebody with
a specialist skill well outside the area of particular
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concern that we are debating here today — a
dermatologist or whatever — would be practising in
this area. It really defies both common sense and what
is the practice. To that extent I think the minister has
very clearly clarified that question, and I invite him in a
moment, if he is ready, to address the second and third
questions asked by the member for Pascoe Vale.
Mr CLARK (Box Hill) — Before the minister
exhausts his second opportunity to speak in the
consideration-in-detail stage, I ask him at the same time
to place on record confirmation of the intended
interpretation of clause 4. Clause 4 says:
A registered medical practitioner may perform an
abortion on a woman who is not more than 24 weeks
pregnant.

Leaving aside the various issues that the member for
Pascoe Vale has raised, on one reading of it that clause
is open to the interpretation that it overrides any
restriction arising from rules of medical practice or
standards of medical associations as to who may
perform an abortion. In other words, by stating that a
registered medical practitioner may perform an abortion
it negates any restriction that may exist in any other
law, regulation or practice on the capacity, entitlement
or authorisation of various medical practitioners to
perform an abortion. I and other opposition members
were told in the briefing that was provided to us by the
department that that was not the intention of the clause.
It was not intended to override any other rules,
requirements or restrictions that may be imposed
through medical practice or by medical accreditation
authorities et cetera. If that is the case, I ask the minister
to confirm that on the record.
Mr ANDREWS (Minister for Health) — I will try
to deal with the member for Box Hill’s question first.
There is a sequence here, if you like, or there are links
and parallel concepts. If I am a registrant of the Medical
Practitioners Board under the Health Professions
Registration Act, there are obligations on me. Therefore
in the exercise of any powers that are inferred to me —
any roles or duties provided to me that I am allowed to
carry out under Victorian statute — I need to be faithful
to the terms of the registration. If you look at it in that
context, given that the registration is the key parallel
framework that the member for Box Hill refers to, you
see that those two concepts are entirely compatible. It
may be different if a broader set of words were used
that in some way disregarded the registration. It is in
your capacity as a registered medical practitioner, with
all the conditions and all the framework around that,
that you operate in this space. I hope that clarifies it.
There is a clear link between those two concepts.
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The questions raised by the member for Pascoe Vale
are somewhat technical in nature. I fully expect this
debate will continue well beyond the next 3 minutes,
and I may seek to add to this answer at a later point, but
the member for Pascoe Vale raised questions about the
definition of abortion. As the bill before the house
clearly notes, abortion as defined in the act means
‘intentionally causing the termination of a woman’s
pregnancy by’ and it lists paragraphs (a), (b) and (c).
The member for Pascoe Vale is putting forward the
notion of a live birth rather than an abortion or a
termination of a pregnancy. They are two different
things, and I think that perhaps clarifies the question the
member for Pascoe Vale has asked me.
There is a further question. The member for Pascoe
Vale has asked me if there are any circumstances in
which termination of pregnancy or abortion under this
bill would be treated differently to any other medical
procedure. I am not aware of any requirement at law or
any circumstance where pre-24 weeks — so not more
than 24 weeks — this procedure would be treated
differently to other medical procedures. After 24 weeks,
of course, there is a different framework, and I think we
will come to the consideration of those matters in
amendments to come. If that does not provide the
member for Pascoe Vale with the information she
sought, I am happy to continue with that in a future
contribution.
Dr NAPTHINE (South-West Coast) — I would
certainly give leave for the Minister for Health to
respond, given that his time has been taken. I was not
intending to speak on this clause at all, but as a
registrant of the Veterinary Practitioners Board I was
interested in his comments about the obligations of
somebody who is a registered health professional. I
understood fully and I concur with what the Minister
for Health has said with respect to clause 4. I endorse
his position, and I would disagree with the member for
Pascoe Vale’s assertions.
I believe that, as the Minister for Health has said, a
registered medical practitioner under this clause may
perform an abortion, but there is a responsibility on that
registered medical practitioner, as outlined by the
Minister for Health — I am paraphrasing him, so I hope
I get it absolutely correct — to operate within a
framework of the capacity and professional skills they
have and within the rules, the standards and the
requirements of medical practice registration and the
code of ethics of medical practice. I understand that
absolutely and fully, but what I seek is an explanation
of what appears to be an inconsistency between that
advice as it applies to clause 4 — which I agree with
totally — and the requirement under clause 8(3), which
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says that a registered practitioner is under a duty to
perform an abortion in an emergency, with no reference
whatsoever to their own particular parameters of
professional skills and ethics.
In that circumstance it would seem to me that the
Parliament and the government through this legislation
are saying that a registered medical practitioner who
may have no skills whatsoever in terms of performing
an abortion must — irrespective of the frameworks of
his practice, his registration, his code of ethics and all
those things — perform an abortion, even if he knows it
is contrary to everything else he would do as a medical
practitioner. I am a registered vet — I have got the bit
of paper in my pocket — but I know that if somebody
said I must perform surgery on an animal today, I
would be morally irresponsible, ethically irresponsible
and professionally irresponsible to do that surgery
because I have not kept as up to date as I should with
some of those procedures.
Therefore I want the minister to explain what appears to
be a fundamental inconsistency between what he has
outlined with respect to clause 4 — which I absolutely
agree with, and I believe the minister said it eloquently,
succinctly and accurately, and I commend him for it —
and the requirements then imposed under clause 8(3). I
would like the minister to explain that fundamental
inconsistency.
Mr ANDREWS (Minister for Health) (By leave) —
Very briefly — and I think there will be an appropriate
opportunity to debate clause 8(3) and all the proposed
amendments to that — I do not agree that there is any
inconsistency. Clause 8, the debate we will have about
that and the questions asked by the member for Pascoe
Vale ultimately relate to entitlements and the
obligations that come along with those entitlements.
This act provides an entitlement, gives a right or
clarifies a position as to who can perform an abortion.
That is not to say that that practitioner is free of a range
of other obligations, and I hope I have adequately
addressed that issue.
Dr Napthine — Eloquently.
Mr ANDREWS — Eloquently, the member for
South-West Coast says.
The DEPUTY SPEAKER — Order! The minister
should ignore interjections.
Mr ANDREWS — Many sitting behind him are
grimacing at this point. In relation to the second point
he makes or the link he tries to draw between the two
issues, again the holding of a conscientious objection or
the ability to conscientiously object to providing a

Thursday, 11 September 2008

certain service does not expunge or remove other
obligations that are on certain classes of person — in
this case medical practitioners — in the instance of an
emergency to do or assist in the doing of certain things.
Dr Napthine interjected.
Mr ANDREWS — Interjections are disorderly, but
the member for South-West Coast asks if that is so even
if they are not competent to do it. Again these are all
links, and just as the practitioner would be obliged to
assist in the case of an emergency, there is an
overarching obligation on that practitioner to only act
safely. The person may be of the view that they are not
properly equipped to do so, whether it be because of
lack of recency, because of lack of basic training,
because of the consumption of alcohol or because of
some other reason, and there are many different
reasons. The practitioner may believe that whilst at one
level they have a duty and an obligation to assist, in this
case to save the life of the woman, there are mitigating
factors. That issue does not operate outside a
framework; there is a broader framework that relates to
that point as well. I am confident we will be able to
expand on these and other matters relating to
conscientious objection and exceptions to conscientious
objection in the case of emergencies when we get to
that part of the bill, but I would respectfully submit to
the member for South-West Coast that the alleged
inconsistency is not a point well made.
Clause agreed to.
Clause 5
The DEPUTY SPEAKER — Order! There are a
number of amendments to this clause. I will call
members to move their amendments in such a way as to
give an opportunity for all the principles to be
considered. Initially I will call the member for Burwood
to move his amendment 1 in an amended form, as the
words he is seeking to omit overlap with other
amendments. I ask him to move to omit the words
‘pregnant only if’ from line 12. He should, however,
talk to the whole of his amendment, because if he does
not succeed in relation to the initial words, he will not
be able to move the remainder of the amendment.
Mr STENSHOLT (Burwood) — I formally move:
1.

Clause 5, line 12, omit “pregnant only if”.

I understand I can talk to the totality of the amendment
I had initially proposed to move as amendment 1. It
concerns four issues. I might add that that amendment
pretty much covers amendments 5 and 7 proposed to be
moved by the member for Monbulk and partly covers
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amendment 13 proposed to be moved by the member
for Pascoe Vale. Her amendments 9 and 10 have
already been tested in the vote on another clause.
My amendment 1 is a comprehensive amendment. It
involves four issues. First of all, I believe the current
wording in clause 5 is too generous in its interpretation
of the law. The amendment uses the wording of
model B in the Victorian Law Reform Commission’s
report. The second point is that I believe the bill should
reflect the best current clinical practice, and in this case
it is a panel of experts when the pregnancy has gone
beyond 24 weeks. My third point is that the advice to
be provided to the medical practitioner should be in
writing. The fourth point is that where psychological
issues are involved, a psychiatrist should be involved.
In regard to the first point, I believe the current wording
is too generous in terms of the legal factors. I am using
pretty much the exact wording from model B, drawing
on the law reform commission’s coverage of the current
law, which is in chapter 2 of its report. It picks up
wording from the Menhennitt ruling and pays attention
to the New South Wales ruling by Justice Levine in
R v. Wald as well as other cases in Queensland, the
United Kingdom, Canada and the United States of
America. Time does not permit me to go into detail in
that regard. I have also included the need for us to pay
attention to all relevant medical circumstances. I realise
those need to be considered, and I have included that in
the wording I have put forward.
The second point I raise is that the legislation should
provide that a panel of experts be consulted. There have
been various discussions on that, and I am sure there
will be more. This is to be used in our hospitals, and I
believe we should have more than just one expert
consulted. Often there is a range of expertise required,
particularly after 24 weeks. In this regard I am also
suggesting that where mental or psychological issues
are involved a psychiatrist who is a medical practitioner
should be involved in a panel. I specifically added this
in the paragraphs that I have included in the extended
version of my amendment.
The other point I want to make is that the members of
the panel, and indeed anybody else who provides an
opinion, should do so in writing. There should be a
proper audit trail for the medical profession. This idea
of just consulting somebody by asking, ‘Hey, is this all
right?’, without providing a proper audit trail which can
be followed up, is not professional. I believe the
wording in the clause is insufficient. I do not think it is
at all professional to simply consult somebody without
getting their opinion in writing. When there is a
problem and the matter goes before the medical review
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board of the profession, where will we find the audit
trail, the evidence? Where is the professionalism in
that? It is not good enough for someone just to say,
‘Oh, I consulted somebody’. We even had a suggestion
made in the briefing about providing the opinion in
writing. We were told, ‘It is really not professional. We
do not need to do it in writing’. I think it is
unprofessional not to provide it in writing, and I really
think this requirement ought to be included in the
clause that we are considering. I commend this
amendment to members.
Mr ANDREWS (Minister for Health) — The
member for Burwood has moved one very small
amendment, but in so doing he has sought to make
fundamental changes to the framework put forward in
the bill. Let me deal with a couple of his issues. Firstly,
and we will come to this matter when we talk about
panels versus multiple medical practitioners, and there
is a difference there, the fundamental principle for all of
us to grasp when making a judgement about whether or
not this bill reflects current clinical practice, which is a
fundamental test, is the concept that there are
decision-makers who make decisions and there are
advisers who provide advice.
Termination review panels have no status at law.
Termination review panels exist not as a function of
clinical outcomes. In the main they serve to mitigate
legal risk and legal uncertainty that emanate from one
thing and one thing only — that is, that for nearly
40 years there has been an effective defence to the
crime of procuring a miscarriage but that crime has
remained on the statute book in the Crimes Act. There
is no better evidence as to the inadequacy of
termination review panels, which can take many
different forms — I am perhaps speaking across the
amendments of the member for Burwood, and that will
come before the house in due course — as
decision-makers on clinical grounds than the fact that
one of the two main hospitals has a termination review
panel that is not chaired by someone who is clinically
trained but is chaired by someone who is
administratively trained. I am in no way casting
aspersions on members of termination review panels —
I have met and discussed these matters with many who
are involved in such panels — but the clear issue here is
the difference between decision-makers and advisers.
That is the framework I put around the consideration of
that issue.
The second question in relation to the member for
Burwood’s amendments, which I find myself unable to
support, is that although it is not orderly for me to ask a
question of the member for Burwood, I struggle — —
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Dr Napthine — It is in order — he moved the
amendment.
Mr ANDREWS — In that case I will ask the
question of the member for Burwood and all members.
I struggle with the process, the definitions and the
risk-of-harm test the member for Burwood seeks to
insert into this bill for termination of pregnancies
beyond 24 weeks. In the case of a woman who sought a
termination on the fundamental ground of foetal
abnormality but who was not at that point diagnosed
with a mental illness, on what basis could a practitioner
give effect to the choice that she had made? Because
the amendment allows only for consideration of a risk
to the woman’s physical or mental health, on what basis
could a foetal abnormality termination occur?
I just go back to the point that I made in the
second-reading debate. In no way do I cast aspersions
on the member for Burwood. I understand what he is
doing here: he is replicating words from the Victorian
Law Reform Commission report, which the
government has chosen not to replicate because they
are flawed. I go back to the point I made. The
framework regarding terminations post 24 weeks needs
to be sufficiently flexible so that, in the case of the bill,
two clinicians can properly consider the broadest range
of factors. I am not all-knowing on these matters. I do
not think any of us is. I think the clinicians who are
providing that care are best placed to make those
judgements, and the framework needs to have sufficient
utility so that those clinicians can provide the very best
care.
On the third point in relation to written advice, I would
just say to the member for Burwood that at the medical
practitioners board any clinician involved in this
decision-making process may be called upon to justify
the decision they have made, and it would be my
expectation, and I think the expectation of fair-minded
people, that proper and appropriate records would be
kept, if for no other reason than that is proper process in
the mitigation of risk.
Mr STENSHOLT (Burwood) — Deputy Speaker, I
am happy to respond to that, but I may need to seek
leave if there are any other comments to be made. I
have made it clear that this amendment follows
model B as put in the Victorian Law Reform
Commission’s report, and of course it is following the
idea that it has to pay attention to current law. It also
has to pay attention to other jurisdictions, as well as to
best clinical practice. In terms of the minister’s first
point about risk, the amendment reflects the Victorian
Law Reform Commission’s proposal in terms of the
law, and it is very much in the middle ground in regard
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to the laws in both Victoria and other jurisdictions. I
have phrased this in terms of ‘having regard to all
relevant medical circumstances’.
The bill also talks about all relevant medical
circumstances and a woman’s ‘current and future
physical, psychological and social circumstances’. I
believe that is at the extreme in terms of the legal
definitions and the legal arrangements. I am seeking the
middle ground in terms of the way the legal definition
is phrased. In terms of the current draft, the woman’s
current and future physical, psychological and social
circumstances still have to be looked at. What I am
proposing, which is suggested by the report, is that the
registered medical practitioner has to look at ‘a risk of
harm to her life or to her physical or mental health’. I
still believe this is a concept which is in law, and in law
in most jurisdictions. It can be applied at the moment
and into the future, so it should be included in this bill.
It should be able to mitigate the risk in this regard.
In terms of the panel, I refer the minister to the fact that
there has been an extraordinary increase over the last
three years in the number of abortions based on
psychosocial indications. The number has gone from
nearly 60 to 150, and I think that is a bit of a worry.
Victoria is almost becoming a late-term abortion centre
in regard to psychosocial indicators. We need to
address this. I have further amendments to make sure
that we have the best possible practices here, the best
possible services in terms of family planning and
pregnancy support. We want to get this rate down. That
should be our objective: to get it down. I do not think
the wording in this clause or other elements of this bill
will get it down.
I believe in making sure a psychiatrist is involved — in
other words, a full professional. I disagree with the
Minister for Health. There are not just clinical grounds
here and not just decision-makers, and it is not just to
mitigate the risk in terms of legal grounds. This is
actually seeking other opinions. It is a clinical act. I
disagree with the minister. He should agree with me
that it is actually a clinical act in terms of getting other
advice. I argue very strongly that this should be in
writing. The minister himself almost admitted that
doctors would be properly prepared. The best way to do
that is to have a proper audit trail. We insist on doing
that. We ask our accountants to make sure that they
have these things in writing. Our doctors should also
have these things in writing. It is unprofessional not to
do that.
Mr CLARK (Box Hill) — In speaking to the
amendment moved by the member for Burwood, can I
first commend your ruling, Deputy Speaker, at the
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commencement of the debate on this clause that the
amendments are to be addressed in a way that allows all
the principles that members want to put to be
canvassed. May I also place on record what I believe
should be the appreciation of the house to the Deputy
Clerk for the enormous amount of work she has done in
structuring the various clauses to allow debate to be
conducted in that way. I also acknowledge the
willingness of the member for Burwood to move his
amendment which we are now considering in a form
that does not pre-empt subsequent amendments. On
that basis, and if the amendment of the member for
Burwood is agreed to by the house, we will still have
the opportunity to pick up amendments that others want
to move, even if they in some respects supplant what
the member for Burwood is moving.
I support what the member for Burwood is moving on
the grounds that it is an improvement on what is in the
bill at present, and I believe the member for Burwood
put some very powerful and compelling arguments in
his remarks about the deficiencies of the current regime
and the need to address them. My view is that the
adoption of a panel arrangement is one such
amendment. Without anticipating the amendments of
the member for Monbulk, I think they will further add
to what the member for Burwood is putting forward.
If I understood the Minister for Health correctly, he was
disparaging the panel arrangements that are in place at
at least one of our public hospitals — —
Mr Andrews — No, I did not do that.
Mr CLARK — I hear across the chamber that he
says that that is not the case. I took him to be criticising
one of the panels on the grounds that that panel was not
headed up by a medically qualified person.
Mr Andrews interjected.
Mr CLARK — The minister indicates that he is
criticising the contention that it is an all-knowing body.
My understanding of current arrangements is that
panels are in place in both the public hospitals that
perform late-term abortions in order to provide a level
of protection and review to ensure that what is said to
be appropriate medical practice is applied. Given what
the minister is saying, I do not understand the basis of
his criticism of the amendment of the member for
Burwood.
Paragraph (a) of the member’s amendment places on
the record the need for there to be consent to the
abortion. On my understanding, paragraph (b) is in
effect adopting the core element of model A of the law
reform commission’s report, which is a codification of
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the Menhennitt ruling, and I certainly consider that to
be better than what would otherwise be in the bill. For
those reasons, on the basis that I have expressed, I
support the member’s amendment.
Dr SYKES (Benalla) — I share the concerns of the
member for Burwood in relation to the high and
increasing number of abortions or late-term
terminations due to psychosocial reasons, and I support
much of what he includes in his amendment, especially
the provision for a panel of not less than two
practitioners and, if there are mental health concerns,
that one of those practitioners must be a psychiatrist. I
also support very strongly the requirement that the
advice be in writing.
The concern I have with the amendments, and I do not
think the member for Burwood has removed that
concern, is that they do not allow for the late-term
termination or abortion for serious congenital
abnormalities in the foetus. If I have got that wrong I
would like it to be explained to me, but at this stage my
understanding is that his amendment does not allow for
that.
Similarly, whilst I have serious problems in my own
mind with the issue of late-term abortion for social
reasons, I am persuaded by those who work in this area
that there can be very compelling reasons why that may
be necessary, and therefore I believe the door should be
left open for late-term terminations for social reasons
under exceptional circumstances.
Mr CRISP (Mildura) — I rise to support the
member for Burwood’s amendment because it reflects
concerns that have kept this Parliament here for a very
long time discussing the legislation. The post-24-week
matter has been a major issue in this debate. The
member for Burwood has attempted to build some
more rigidity into the process beyond 24 weeks —
some more accountability — to try to ease community
concerns that are causing great pain following some of
the votes that have occurred.
Life can survive at 24 weeks and beyond, and with that
possibility of survival I think the community expects us
to have a great deal of rigour around what happens post
24 weeks. Some of the figures that have been
mentioned about increases in terminations at late term
are of great concern.
Again I, too, remind the house of the rigour that the
member for Lowan described earlier when he said that
if you want to get pregnant and a have child through
IVF (in-vitro fertilisation) you are subjected to
considerable rigour professionally, and yet when
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someone wants to end a pregnancy post 24 weeks we
are not replicating that same rigour in this bill. I urge
people to vote for something that will give more rigour
than now exists to the post-24-week case. I take on
board the assurances from the Minister for Health, but
perhaps not everybody is all-knowing all the time.
Ms CAMPBELL (Pascoe Vale) — I too wish to
support the member for Burwood, and I particularly
support the aspects of his amendment in relation to
providing written documentation of discussions and
reasons.
I do so because the only safeguard for women in this
state that will have a reasonable level of medical
proficiency for those who are supporting abortions is
that the Medical Practitioners Board will be the final
arbiter should there be some community concern.
Theoretically there are safeguards in the bill which I
would suggest are largely illusionary. There is no
regulation as to the identity of the other registered
medical practitioner. The latter — or, for that matter,
the former — as I have said before, may have no
obstetrical or even gynaecological qualifications, and in
cases of abortions for psychological reasons may have
no psychiatric qualifications. He or she may be a
colleague of the first-named registered medical
practitioner; he or she may be the only practitioner to
agree after other practitioners who had been consulted
were unable to form the ‘reasonable belief’ or had
refused to do so.
Secondly, the notion of reasonable belief that the
abortion is appropriate in all the circumstances is,
frankly, beyond the ability of the law to police. If there
were only a suspicion that the doctor had not complied
with the safeguards, there could never be a prosecution.
Prosecutors are under a duty not to bring a prosecution
where there is no prospect of conviction. I had the
opportunity to talk to someone in the Office of Public
Prosecutions. Item 2.1.3 of its publication entitled
Prosecution Policy and Guidelines states:
In deciding whether the evidence is sufficient to justify the
institution or continuation of a prosecution, the existence of a
bare prima facie case is not enough. Once it is established that
there is a prima facie case it is then necessary to give
consideration to the prospects of conviction. A prosecution
should not proceed if there is no reasonable prospect of a
conviction being secured. In indictable matters this test
presupposes that the jury will act in an impartial manner in
accordance with its instructions.

In my view safeguards are largely illusionary, but if the
minister wishes to challenge me on that and disprove
me I am happy to hear his contrary opinion. However,
it is really important that when complainants or
investigators go to the Medical Practitioners Board
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there is documentation so that the Office of Public
Prosecutions has the opportunity to consider the case.
In our law it is the duty of the prosecution to negate a
defence beyond reasonable doubt, and that is an
important matter in this discussion.
According to the way I read this particular legislation,
pharmacists and nurses can be prosecuted according to
the law, but it does not apply to doctors. The greatest
sanction on doctors is that they will be deregistered by
the Medical Practitioners Board. If that is all we have,
let us make sure we have the evidence to make their
options as clear as possible.
Ms MORAND (Minister for Women’s Affairs) — I
want to comment briefly on the member for Burwood’s
amendment and say why I do not support it. Firstly, during
his contribution the member for Burwood talked about the
need to get the number down. What he sees as a way of
getting the number down is actually putting in place
obstacles that will reduce the ability to satisfy criteria to
allow a termination to proceed. He was not talking about
better education; he was talking about getting the number
down by ensuring that social circumstances are not
considered as part of the criteria for allowing a termination
to proceed. I do not think — —
An honourable member interjected.
Ms MORAND — Did you say ‘Hear, hear!’?
Honourable members interjecting.
Ms MORAND — We have other members who do
not believe women should be able to access
terminations on the basis of social reasons. That is what
this proposed amendment is about, and it would have us
go further back from the current common-law position
in Victoria. Beyond the Menhennitt ruling there have
been other cases, such as the Levine ruling in New
South Wales. While he was president of the New South
Wales Court of Appeal Justice Michael Kirby ruled that
social circumstances could be taken into account, and
that ruling was upheld by the court. The amendment put
forward by the member for Burwood would reduce
what is currently available under common law, so I do
not support the amendment put forward by the member
for Burwood.
House divided on omission (members in favour vote
no):
Ayes, 51
Allan, Ms
Andrews, Mr
Asher, Ms
Baillieu, Mr

Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
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Batchelor, Mr
Beattie, Ms
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Howard, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms
Langdon, Mr (Teller)

ASSEMBLY
Morris, Mr
Munt, Ms
Napthine, Dr
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Robinson, Mr
Scott, Mr (Teller)
Shardey, Mrs
Sykes, Dr
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

Noes, 25
Blackwood, Mr
Brooks, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Hodgett, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms
Merlino, Mr

Northe, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Stensholt, Mr
Thompson, Mr
Tilley, Mr
Wakeling, Mr
Walsh, Mr
Weller, Mr (Teller)
Wells, Mr

Amendment defeated.
The DEPUTY SPEAKER — Order! I understand
it is the will of the house to defer consideration of the
member for Pascoe Vale’s amendments 8, 11 and 12
and the member for Monbulk’s amendments 3 and 4
until after consideration of the member for Pascoe
Vale’s amendments 9 and 10 and the member for
Monbulk’s amendment 5. Is leave granted to proceed in
this way?
Leave granted.
Ms CAMPBELL (Pascoe Vale) — I move:
9.

Clause 5, after line 12 insert —
“(a) the woman has been offered counselling by an
independent professionally accredited counsellor;
and”.

Last time I outlined clearly why I thought it was
essential that independent professionally accredited
counselling be offered prior to a termination. It was
very clear from the votes that have been cast that this is
not going to be the intention, in my view, of members
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of this house. Deputy Speaker, will I just speak to
amendment 9?
The DEPUTY SPEAKER — Order! Yes, because
the honourable member will move amendment 10
shortly.
Ms CAMPBELL — I have stated before why it is
essential that independent professionally accredited
counselling be offered. If it was vital under clause 4, it
is even more so now. I do not propose to repeat the case
because I do not think in many people’s minds an
argument is going to change how they will vote.
Amendment defeated.
The DEPUTY SPEAKER — Order! I will call the
member for Pascoe Vale to move amendment 10 in her
name, but I ask her to note that the first line of the
amendment will read:
Clause 5, after line 12 insert —

because amendment 9 has been lost.
Ms CAMPBELL (Pascoe Vale) — I move:
10. Clause 5, after line 12 insert —
“(b) the registered medical practitioner has a diploma in
obstetrics and gynaecology or an equivalent
qualification; and
(c) the woman has been referred in writing to the
practitioner by an independent registered medical
practitioner; and
(d) the woman has given informed consent to the
abortion and has not withdrawn that consent; and
(e) the consent has been given freely and without
coercion; and
(f)

the registered medical practitioner, before
performing the abortion, has provided the woman
with information on the nature of the abortion and
the risks and possible effects of the abortion on the
woman and the foetus.”.

Members have had the opportunity to debate the
concept of the involvement of a qualified medical
practitioner prior to 24-week terminations. I make the
point that while we ignored, in my view, what was 21st
century women’s focus on good medical practice last
time, it is even more important when talking about
late-term abortions. We are talking about very difficult
deliveries. We are talking about a delivery where a
well-formed child will be born, a child who has been
six months in utero. In those circumstances, having an
appropriately qualified obstetrician and gynaecologist
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diploma or equivalent is good medical practice from the
woman’s perspective.
The informed consent provisions are even more
relevant with this provision, although they were
relevant before. I have already tested this provision, but
I am a realist when it comes to people being locked into
particular positions, and I respect that. That is all I
intend to say in relation to this amendment. I have put it
before the house and I will listen to the voices in the
vote.
Amendment defeated.
The DEPUTY SPEAKER — Order! As the house
has not agreed to the amendment, the member for
Pascoe Vale will not be able to move amendments 8, 11
and 12 as they are consequential. I call the member for
Monbulk to move amendment 5 in his name.
Mr MERLINO (Minister for Sport, Recreation and
Youth Affairs) — I move:
5.

Clause 5, lines 15 to 18, omit all words and expressions
on these lines and insert —
“(b) the abortion is performed at a prescribed public
hospital; and
(c) the medical practitioner has received written
approval to perform the abortion from the
termination review panel of the prescribed hospital
constituted in accordance with this section.”.

If this legislation is to truly reflect current clinical
practice I ask the question: why is there no provision
for late termination review panels? Late termination
review panels are current clinical practice in Victoria,
and in the view of clinicians they are best practice.
Monash Medical Centre and the Royal Women’s
Hospital, as we have heard, provide late termination
review panels. Monash has done so for the last decade
or so and the Royal Women’s has provided them in
more recent years. As I said during the second-reading
debate, my discussions with the head of obstetrics at
Monash Medical Centre, Professor Euan Wallace,
confirmed in my mind the need for this amendment,
and it is important that I explain exactly what I learnt
from Professor Wallace about the work that these
panels undertake, particularly in light of the Minister
for Health’s earlier comments on panels.
The panel at Monash reviews every late-term abortion
at the hospital and the panel’s focus is always the
wellbeing of the baby and the mother. Monash late
termination review panels include the proponent
medical practitioner, Professor Wallace, as the senior
obstetrician at the hospital or his nominee; a
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neonatologist, a senior midwife, a foetal monitoring
expert, an expert in foetal ultrasound and a geneticist.
Further expertise can be co-opted depending on the
circumstances. The panel reviews and assesses the
patient, their history and the contraindications and
makes a determination to the proponent doctor and to
the woman and her family. As I mentioned, the panel’s
focus is always the wellbeing of the baby and the
mother. It is clinically, not legally, focused in its
determination. I would be interested to hear a response
from the Minister for Health to that issue, especially
regarding the Monash Medical Centre rather than the
Royal Women’s Hospital.
I was informed by Professor Wallace that in some cases
if the panel is not satisfied that the woman herself is
convinced that she wants to go through with the
abortion, a late-term abortion is refused. Compare that
to the proposed legislation. Under this bill, right up
until pre-birth the only criterion for a late-term abortion
is that the medical practitioner reasonably believes that
the abortion is appropriate in all the circumstances and
has regard to the woman’s current and future physical,
psychological and social circumstances.
I ask: where is the meaning in this criterion? It has no
substantial content or standards of any kind. The only
other restriction is that the abortionist must consult one
other registered medical practitioner, who also agrees
that the abortion is reasonable. There is no qualification
required for that medical practitioner, no obstetrician or
gynaecologist to ensure best care for the mother, no
foetal monitoring expert or neonatologist to determine
the status of the baby, no experts in psychiatry or
psychology. How does this provide a genuine, qualified
second opinion? How does this provide proper
safeguards and care? How is this best possible practice?
I urge all members to strongly consider what is
proposed in this legislation and compare it to the
quality of care we currently see at Monash Medical
Centre. It is undeniable that a panel of experts such as
that at Monash provides a much better quality of care
and medical oversight than two medical practitioners in
one private for-profit abortion clinic. This amendment
is not about having a statewide panel, which would be
difficult to effectively manage, as Professor Wallace
informed me; it is simply about having a panel of
experts at each prescribed public hospital.
Some might argue that the Monash model does not
need to be legislated for, because it will continue no
matter what this legislation provides. That is not good
enough. Such an argument fails to address the question
of why only women living in the south-east of
Melbourne would be fortunate enough to have access to
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best clinical practice. Best clinical practice must be
available to all Victorian women, not just a select few.
This legislation should not reflect the lowest common
denominator that we find in private, for-profit abortion
clinics; it must reflect what happens at our public
hospitals.
The amendment I have moved will replicate the current
clinical practice at Monash Medical Centre and provide
women with the best level of protection, surety and
care. The amendment also restricts late-term abortions
to prescribed public hospitals. If we are really
concerned about modernising and reforming abortion
law in this state and providing the best possible care for
women, then we must treat abortion as the serious
medical procedure that it is.
Business interrupted pursuant to standing orders.
The DEPUTY SPEAKER — Order! Order! The
time set down for consideration of items on the
government business program has arrived, and I am
required to interrupt business.

House divided on question:
Ayes, 51
Allan, Ms
Andrews, Mr
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Cameron, Mr
Campbell, Ms
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Howard, Mr
Hudson, Mr
Hulls, Mr
Kairouz, Ms
Kosky, Ms

MEDICAL RESEARCH INSTITUTES
REPEAL BILL
Second reading
Debate resumed from 10 September; motion of
Ms ALLAN (Minister for Regional and Rural
Development).
Motion agreed to.
Read second time.
Third reading
Motion agreed to.
Read third time.
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Langdon, Mr
Lim, Mr
Lobato, Ms
Lupton, Mr
Maddigan, Mrs
Marshall, Ms
Merlino, Mr
Morand, Ms
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Richardson, Ms
Robinson, Mr
Scott, Mr
Seitz, Mr
Stensholt, Mr
Thomson, Ms
Trezise, Mr
Wynne, Mr

Noes, 32
Asher, Ms
Baillieu, Mr
Blackwood, Mr
Burgess, Mr
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Ingram, Mr
Kotsiras, Mr
McIntosh, Mr
Morris, Mr
Mulder, Mr
Napthine, Dr

Northe, Mr
O’Brien, Mr
Powell, Mrs
Ryan, Mr
Shardey, Mrs
Smith, Mr K.
Smith, Mr R.
Sykes, Dr
Thompson, Mr
Tilley, Mr
Victoria, Mrs
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr
Wooldridge, Ms

Question agreed to.

COURTS LEGISLATION AMENDMENT
(COSTS COURT AND OTHER MATTERS)
BILL

Read second time
Third reading
Motion agreed to.

Second reading
Read third time.
Debate resumed from 10 September; motion of
Mr HULLS (Attorney-General).
The DEPUTY SPEAKER — Order! The question
is:
That this bill be now read a second and a third time.
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ABORTION LAW REFORM BILL
Consideration in detail
Debate resumed.
The DEPUTY SPEAKER — Order! I remind the
house that we had commenced debate on the member
for Monbulk’s amendment 5 to clause 5.
Mr RYAN (Leader of The Nationals) — I support
this amendment for three reasons. The first is the
sentiment conveyed by the 39 obstetricians,
gynaecologists and general practitioners practising in
this field of medicine whom I believe have written to all
of us expressing their views about the legislation at
large. They have put the position very clearly from their
perspective that the issue of late-term abortions is not
something that needs to be managed in the way this
legislation contemplates. I have been through it before.
I simply make the point again that that is the view of a
group of eminent experts.
The second point I make is that the problem with
subclause 5(1)(a) as it stands is that it uses the
expression ‘reasonably believes that the abortion is
appropriate’ and that opens up the issues of uncertainty,
which those who are in support of the bill criticise the
current state of the law about. The Menhennitt ruling, it
is said, introduced a degree of uncertainty into the way
in which abortion law operates in Victoria. It modified
the Crimes Act, and therefore those who now support
this bill say that at least Menhennitt advanced the
position from what it was under the Crimes Act in its
current form but without that common-law
interpretation of the statutory provision. Still, one of the
driving influences in the debate in which we are now
involved is the uncertainty that surrounds this whole
area arising out of the way in which the ruling by
Justice Menhennitt has been interpreted since.
What is going to happen here I believe is that the same
situation is going to eventuate over the words
‘reasonably believes that the abortion is appropriate’.
That is going to happen because we have to ask what
constitutes reasonable belief and how it is going to be
tested. There are potentially two ways in which it can
be tested. One is by the peers of the registered medical
practitioner who undertakes the procedure. Whether it
be through the medical board or some other mechanism
under the Health Professions Registration Act 2005,
there is going potentially to be a situation where the
practitioner is tested as to whether what was done was
on the basis of a reasonable belief that the abortion was
appropriate. The trouble with that is that once the
practitioner says that such is the case, that is the end of
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the matter because of the doctor-patient relationship.
The panel is unable to put any further questions to the
doctor about it because of the doctor-patient
relationship. Unless the authority can call evidence
from a member of staff or from the patient herself, the
action which is launched against the medical
practitioner must fail.
The other problem is that an abortion carried out in a
manner which does not comply with the now amended
terms of the Crimes Act, particularly section 16, would
still in principle constitute the basis for a charge against
that medical practitioner because the procedure would
have been undertaken in a manner which did not come
within what is effectively now the exception that has
been incorporated in this bill for procedures of this
nature. What will happen in that instance is that the
Director of Public Prosecutions is never going to bring
a charge. The DPP is never going to institute a
proceeding, simply because there is no chance of a
verdict being returned on the basis of proving the
charge beyond a reasonable doubt. It is impossible.
Therefore on both of those bases the risk is that these
words are simply unenforceable. They therefore make
the whole provision meaningless, and that opens up the
prospect that this whole aspect of the legislation — the
post-24-week concept — is simply unenforceable.
What this amendment does is address that issue, and
that is why I support it.
Ms MUNT (Mordialloc) — I find myself unable to
support this amendment, particularly the following part
of it:
5.

Clause 5, lines 15 to 18, omit all words and expressions
on these lines and insert —
“(b) the abortion is performed at a prescribed public
hospital …

The concern I have with it is that many of our private
hospitals provide an excellent level of care, and I am
unaware of any other procedures that are expressly
prohibited from being performed in private hospitals. I
have a number of private hospitals close by and in my
electorate that provide an excellent level of care in a
range of medical procedures in a very efficient and
effective manner, and I see no reason why they should
be expressly prohibited from providing this service as a
medical procedure if it is their wish to do so.
Consequently I cannot see the sense of limiting this
medical procedure to prescribed public hospitals only.
Mr CRISP (Mildura) — I rise to support the
amendment of the member for Monbulk. My views on
this hinge on what is current best practice, and we have
heard a lot about that in this debate. Currently at
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Monash we have a best practice model, and what the
member for Monbulk’s amendment is attempting to do
is bring that best practice across the rest of the state by
amending this legislation. The Leader of The Nationals
has also pointed out that there are some issues with the
interpretation of the clause, and this is the way it can be
corrected. We are grappling with the post-24-week
issue, something we have grappled with all the way
through this, but there is a solution in this amendment
to provide current best practice as a model that we all
aspire to.
Ms CAMPBELL (Pascoe Vale) — I too support the
amendment of the Minister for Sport, Recreation and
Youth Affairs. The reason I do so is that I have had the
opportunity to be briefed by the Royal Women’s
Hospital. The women’s hospital does have a medical
panel. The basis upon which it decides if an abortion is
appropriate was outlined to me. I do not want to put
words into the mouth of the Minister for Health, but I
too heard when he referred to the medical panels being
conscious of the need to mitigate against legal
prosecution. That rang some alarm bells with me,
because I would think that the primary purpose of a
termination panel, or a medical review panel or
whatever it is called, is to make a decision based on the
health of the mother and the patients involved.
Whatever the framework of those panels at the
women’s hospital or at Monash hospital, in my view
they are making a very difficult situation better than it
would be without them. I support the member’s
amendment.
I raised in earlier discussions my concern about being
able to document what is considered reasonable belief
that the abortion is appropriate in all the circumstances.
I reiterate my concerns in this contribution. In our law it
is the duty of the prosecution to negative a defence
beyond reasonable doubt, and that is important when
we are looking at this legislation. As the member for
Burwood said earlier, documentation is vital. We voted
against his amendment. If we can at least get the
amendment of the member for Monbulk, who is also
the Minister for Sport, Recreation and Youth Affairs,
up, we will make it perfectly clear that we will be
having some documentation or be giving some
consideration at a very serious level to a late-term
abortion.
Finally, how many times have we heard in this house
that ‘members can be assured what we are going to be
doing is nothing different to what is current clinical
practice’? If we each had a dollar for every time that
has been said in this debate, we would have our election
campaigns funded. The current practice at Monash and
at the women’s hospital is panels. Here is our chance to
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implement what is the government’s rhetoric — that is,
have medical panels as part of this legislation.
Mr ANDREWS (Minister for Health) — Very
briefly, Deputy Speaker, following the comments I
made a few moments ago when we considered the issue
of a panel and the comparison the amendments make
with the terms of the bill, I indicate that nothing in the
framework before the house precludes multiple
opinions. Nothing in the bill precludes various health
professionals — medical professionals, social workers,
the broadest range of individuals — being afforded an
opportunity to have input and to provide expertise,
advice and information and their individual
perspectives or broader perspectives on the care of the
woman or the circumstances of the foetus.
It is not just a matter of that being possible, it is central
in the consideration of a range of matters. So if I were
to quote from clause 5, not one but two registered
medical practitioners must reasonably believe that the
abortion is appropriate in all the circumstances. Then at
clause 5(2) it goes on to deal with a number of matters
that both those practitioners must have regard to.
In properly reflecting current clinical practice from a
clinical decision-making point of view, this has greater
utility. This will see better outcomes and a broader
consideration of issues that are relevant in all the
circumstances, not a situation where a panel that may
be convened or constructed in such a way if it were a
matter of law rather than a matter of practice left to
clinicians to determine who they consult with and on
what basis they consult with them in coming to the
conclusion they need to come to — that is, the
reasonable belief that the abortion is appropriate in all
the circumstances.
I think it is wrong to suggest that what is in the bill
would in any way preclude one and, in this case, two
registered medical practitioners from canvassing the
widest and most appropriate range of inputs. That is
what is important here in the interests of the woman
and the broader considerations that they would be
working through against the terms of clause 5.
A mandatory panel at law, prescriptively constructed as
in the proposed amendment before the house, is not in
my judgement reflective of current clinical practice.
There is no limitation in the bill. In fact there is a
requirement that not one but two registered medical
practitioners — the words in the bill are ‘at least one
other registered medical practitioner’ — believe the
abortion is appropriate. There is no preclusion from the
canvassing of the broadest and most relevant set of
factors and information in coming to what is a difficult
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decision for the first clinician, the second clinician and
the woman in question.
To adopt or write into law a mandatory panel, together
with the broader amendments around only public health
services being able to offer these services, would in my
judgement not fulfil the requirement to be faithful to
current clinical practice. In relation to only offering
these services at public hospitals or public health
services, I think that clearly offends the other direction
we gave to the Victorian Law Reform Commission —
that is, that we sought not to expand access or in any
way to decrease access to current services.
With the greatest of respect, I am unable to support
these amendments, and I would urge honourable
members to do the same.
Mr STENSHOLT (Burwood) — I rise to support
the amendments proposed by the member for Monbulk.
I realise that the member is saying that abortions should
be performed at a prescribed public hospital. This is
obviously something that is happening now, and that is
good because the highest clinical standards are
involved. Obviously I also support the member’s
proposal to insert proposed paragraph (c), which
requires written approval, and as I have said before, a
proper audit trail should be done. It should be done
properly and not in an offhand manner. It should be
done in a professional manner, and it should be written.
That requirement by the panel is set out in the
amendment.
With respect to the current clauses I am starting to
wonder, particularly in regard to the table of the
incidence of late-term abortions which I and other
members have referred to, whether we are getting to the
lowest common denominator here in terms of handling
late-term abortions and whether this is the Croydon
clause we have here. It worries me that we are applying
the least possible standards of care for women who
should actually be getting high standards of care.
I have a specific question for the minister. I note that
Alert Digest No. 11 of the Scrutiny of Acts and
Regulations Committee asks questions about
reasonableness. The minister has already referred to
these issues, but I wonder if he could give the house an
answer to the issues raised on pages 5 and 6 of the
SARC report, particularly the discussion in that report
on the meaning of ‘reasonable’ and ‘unreasonable’.
Clause 5(1) (a) and (b) use the expression ‘reasonably
believes’. The committee is going to write to the
minister asking for further information about this
matter, particularly if an unreasonable belief is formed
that the abortion was appropriate in all circumstances,
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and what that means in terms of the doctor. I ask
whether the minister could give us a response to the
issues raised by SARC.
Dr SYKES (Benalla) — I apologise for not having
been here for the entirety of this debate, so the question
I will ask may have been covered earlier. As I
understand it, there seems to be some difference of
opinion as to what the current panel arrangements are at
the Monash Medical Centre and the Royal Women’s
Hospital. I have a file note here saying that what is
proposed by the member for Monbulk reflects what is
happening at Monash — that is, there is a prescriptive
list of people to be involved in the decision-making
process. I see that the Minister for Health, who is at the
table, is shaking his head, so I ask: can we please have
clarification on what the panel arrangements are at
Monash and at the women’s hospital so that we can
have an informed debate?
Mr CLARK (Box Hill) — Clause 5 lies at the heart
of the outrage that many members of the community
feel about this entire bill. Regardless of their views on
the issue in principle for or against abortion, there are
many people in the community who view with
abhorrence the notion that we could be legalising the
killing of children up to the very moment of their birth.
We heard the member for Kororoit express many
aspects of that in the debate last night. But when
members of the community look at the bill and at
clause 5 they read it, rightly, as saying that there is no
effective limitation on the circumstances in which an
abortion can be performed, right up to the time of birth.
This is not a model B, middle-of-the-road option. This
is model C sham with the illusion of some criterion so
that the government can claim to in some respect be
following a middle way when in fact this is one of the
most radical pieces of abortion legislation coming
before any jurisdiction in the Western world. There is
no effective restraint, either in law or in practice,
imposed by the way the clause is worded at the moment
because the criterion is whether one medical
practitioner reasonably believes that the abortion is
appropriate in all of the circumstances and that they
have consulted with another medical practitioner who
also reasonably believes. You could have two abortion
practice doctors side by side in the same clinic. Dr X
says, ‘This is appropriate’. His or her colleague Dr Y,
next door, says, ‘I agree’, and that is the only test. They
say it is reasonably appropriate in all the circumstances,
and how can you ever gainsay that?
I invite the minister to put before the house even one
single example of a situation in which it would not be
open to two medical practitioners to conclude that they
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reasonably believe that an abortion is appropriate in all
of the circumstances, save the possible exception where
they believe that the abortion might put the life of the
woman at risk. With that sole exception, it is entirely
what any two doctors in this state engaged in the
practice of abortion or otherwise may conclude. That is
the position as a matter of law. It is compounded by the
fact that even if there were any constraint it would be
almost impossible as a matter of practice for any
medical board, let alone any court, to prove and have
demonstrated to it on whatever evidence could be
marshalled that in the particular case before them those
criteria had not been satisfied.
There is absolutely no effective constraint imposed on
abortions right up to the time of birth under this clause,
and it is false and misleading for ministers of the
government to assert to the contrary. Many members of
the community recognise that fact, which is why we are
receiving so many pleas from so many members of the
public not to proceed with this legislation.
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The penalty is level 3 imprisonment of 20 years.
What this bill does of course is provide an amendment
to the definition of ‘serious injury’ which in effect
makes it a lawful excuse for an abortion to be
conducted and therefore puts it outside the provisions of
section 16. My first query was about the proposition
that it will be impossible for anybody to be able to say
whether a reasonable belief has been formed or not. But
what SARC has highlighted is another element of this
again: the situation in which a registered medical
practitioner reaches an unreasonable belief and decides
the procedure is going to be done despite what the
provisions of this bill contemplate. The committee
observed at page 6 of its report:
… that, if a doctor forms an unreasonable belief that an
abortion on a woman over 24 weeks pregnant is appropriate,
clauses 5 and 7 appear to render the abortion unlawful and,
therefore, may prevent that doctor from relying on any
defence of ‘lawful excuse’ to a charge of intentionally causing
serious injury.

The amendment moved by the member for Monbulk
proposes two important limitations. The first is that
these late-term abortions can only be performed in
prescribed public hospitals, which eliminates the
conflict of interest and eliminates the abuse by a
minority that has been referred to in debate in relation
to the clinics in Victoria and in relation to the Sood case
that I referred to in New South Wales. The second
important constraint picks up on what the government
says it is doing on this, which is following current
practice. The amendment picks up what the member for
Monbulk has identified as the current best practice and
simply requires that that current practice be observed. If
members are committed to what the government says
this legislation is doing, they should support the
amendment of the member for Monbulk.

The SARC report goes on to raise issues with regard to
privacy and the like on the part of the woman who is
the subject of the medical procedure.

Mr RYAN (Leader of The Nationals) — I was
reminded by the member for Burwood about the report
of the Scrutiny of Acts and Regulations Committee
(SARC), and I simply want to reflect that report to the
house in the context of the observations I have already
made about the prospect of a registered medical
practitioner being charged if that practitioner forms an
unreasonable belief that an abortion is appropriate in all
the circumstances.

One of those difficulties will rear its head if the peer
group of a registered medical professional decides to
bring proceedings under the Health Professions
Registration Act. The medical board will be involved,
and evidentiary issues will arise, as I have already
outlined. The other prospective difficulty is a
practitioner facing a charge under the Crimes Act
pursuant to section 16. Problems will arise because the
Director of Public Prosecutions will not want to bring
that sort of a charge simply because of the fact it is
impossible, just impossible, for any objective clinical
judgement to be made as to whether the decision that
the practitioner had reached was reasonable in all the
circumstances.

If a practitioner does come to that conclusion, it leaves
open the risk of a criminal charge under section 16 of
the Crimes Act. That section states:
A person who, without lawful excuse, intentionally causes
serious injury to another person is guilty of an indictable
offence.

Again, having raised these matters, I ask that the
minister or the ministers respond to them, because they
are pivotal to the interpretation of this very critical
section. What in effect is happening here is that when
you start using terms about reasonable belief and the
like, you are then flirting with the notion of what is felt
by the particular individual involved to be a fair thing in
all the prevailing circumstances. On the other side of
that, if you are then going to put those people to the test
as to whether or not it is a fair thing and whether or not
it is a reasonable belief that they have formed, you will
run into all sorts of difficulties from an evidentiary
point of view.

That is exactly how we have got here today — over the
interpretation arising from Justice Menhennitt’s ruling
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in 1969. This is 40 years of history being brought
forward to this chamber. If we pass this bill in this
form, we will have the same sorts of issues of
interpretation thrown up again. The bottom-line threat
of that is that unless we adopt the proposition which has
been advanced by the member for the purposes of
amending this legislation, we are going to have this
throwback, which may well present the real risk that the
issues of policing the way in which post-24-week
abortions are undertaken will not be controlled in any
way, shape or form. To use a raw colloquialism, it will
be open slather. That is the real risk. Nobody wants that
to happen. Nobody in this chamber wants it to happen,
but if the section is unenforceable, that is the risk.
Ms CAMPBELL (Pascoe Vale) — I am so pleased
I am following the Leader of The Nationals because his
legal training has allowed him to put the point that I
was trying to make very much in laywoman’s parlance.
This legislation has to have a definition of ‘reasonable
belief’. In my contribution earlier I asked the Minister
for Health to explain to us how on earth under the
guidelines and under the Zecevic v. Director of Public
Prosecutions case, the Director of Public Prosecutions
could possibly bring a prosecution.
Let us look at the amendments concerning late-term
abortions. This house has knocked out amendments that
would require obstetrical and gynaecological training,
late-term abortions being done only at a prescribed
public hospital or a medical facility and informed
consent. The house has knocked out the option of
counselling to be provided to people. All the safeguards
that we as members of Parliament would expect in
circumstances of life and death have to this point been
voted against by a majority of the house. If we are
going to have late-term abortions in this state, I agree
with the Leader of The Nationals that they will be
pretty much done at will unless we have a clear
definition of ‘reasonable belief’. Like the Leader of The
Nationals, I think that where a doctor is accused of
performing an abortion on a woman who is more than
24 weeks pregnant outside the provisions of clause 5,
all he or she will have to do is assert that he or she had a
belief that the abortion was appropriate in all the
circumstances. My guess is we will probably knock out
the amendment moved by the member for Monbulk.
If we were smart and not necessarily feeling we should
just vote the way we have voted in the past, we would
be saying that for abortions post 24 weeks we have to
be really clear about what is ‘reasonable’. I again
appeal to the minister to provide some clarity here,
otherwise I am left in exactly the same position as the
Leader of The Nationals. If we had a Queensland
Dr Death-style situation in this state in relation to

Thursday, 11 September 2008

abortions and did not have a written definition of
‘reasonable belief’, where would that leave late-term
abortions? I think it would leave them in a legal
quagmire and without the interests of women at heart.
Mr ANDREWS (Minister for Health) — The last
analogy cited by the member for Pascoe Vale, of
course, fails to recognise that under the bill not one
clinician, not one registered medical practitioner, but in
fact two need to form a reasonable belief that the
abortion is appropriate in all the circumstances.
I do not agree with the notion that there is not a
framework here. There is a framework here. The notion
of reasonableness of belief is a matter for expert
evidence, based on review of the actual circumstances
that you are dealing with. That is the matter that any
medical practitioners board hearing would turn its mind
to, or anyone else for that matter, before or after. And
again, the provision of that expert evidence would
almost certainly involve the input of similarly qualified
persons. I do not accept the notion that there is not a
framework in place under the bill, one that can be
tested. What is more, I certainly do not accept the
notion that we as a chamber, we as a house, have
rejected the notion of informed consent, rejected the
notion of suitably qualified practitioners, and rejected
the notion as stated by the member for Pascoe Vale.
I go back to the point I made earlier. If this bill is
passed it will not be the only act in the great state of
Victoria. There are other frameworks: there is the
Health Services Act; there are regulations made
completely pursuant to that act. Again, reference was
made a moment ago to the idea that we have somehow
rejected the notion that abortions should be performed
in suitable premises. That is simply wrong. Just because
it is not in this bill in no way means it does not exist. I
go back to the same point — I do not want to be
churlish about it — that if this bill becomes law, it will
not be the only law in this state. There are other
processes, acts and frameworks.
Ms Campbell — It is the only one that uses
‘reasonable belief’.
Mr ANDREWS — The notion of reasonable belief
and how one might test reasonable belief is not a new
concept in law at all. On that basis I think the notion
that there is uncertainty around these arrangements or
uncertainty around the processes that would have to
occur in order to fulfil obligations under this bill is
simply wrong. As I have indicated to the Leader of The
Nationals, I do not have specific advice beyond that,
but that is my contention. It is formed from a close
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examination of these matters. There will be, of
course — —
Mr Ryan interjected.
Mr ANDREWS — Let me for a moment speak for
Minister Morand, the Minister for Women’s Affairs,
who is the minister who introduced the bill. It would be
my expectation that she would respond to the SARC
(Scrutiny of Acts and Regulations Committee). Given
that an Alert Digest has been released, a letter will come
out soon — I do not think it has been received yet —
and a proper response will be provided. That almost
certainly will — —
Dr Napthine interjected.
Mr ANDREWS — That may well be between two
houses. That would not be unusual. Again, I simply
reiterate my point on the notion that there is not a
proper framework in place here and that this in any way
opens the floodgates. I thought I dealt with that
comprehensively in my contribution to the
second-reading debate. I would add nothing further
than that, but I obviously reject the arguments put
forward in support of the amendments.
Ms MORAND (Minister for Women’s Affairs) — I
do not have much more to add to the remarks of the
Minister for Health, who has very eloquently answered
this question yet again. Can I just make the simple point
that, as the member for Macedon pointed out this
morning, all the contributions and all the contributors
come from a perspective where they believe abortion
should remain in the Crimes Act.
Honourable members interjecting.
Ms MORAND — They are all about painting
scenarios suggesting that crimes and terminations are
taking place. All the language that is being used — —
The DEPUTY SPEAKER — Order! Can I hear the
minister, without interjection?
Ms Lobato — On a point of order, Deputy Speaker,
I believe the minister is misleading the house by
including me among others as people who are opposed
to the decriminalisation and therefore casting all of us
in the same position. And for us not to be able to
consider the amendments and clauses that need — —
The DEPUTY SPEAKER — Order! That is not a
point of order. I think the member is making a point of
debate. She could speak after the minister, anyway. So
if she wishes to make a point of debate, I will give her
the call, but the minister has the call now.
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Ms MORAND — I have not heard the member for
Gembrook making a contribution on the amendment
we are currently debating. But I will make a point about
the language that has been used. The member for
Burwood was saying that we would need to provide
evidence in support of the decisions made by the panel
and that that would provide a direction, as if the
evidence would be needed for a prosecution. I think the
Leader of The Nationals was also talking about the
evidence that might be needed for a prosecution.
But we need to remember that, should it succeed, this
bill will have the effect of ensuring that abortion and
terminations will no longer be in the Crimes Act.
Therefore, it will be the Medical Practice Board that
will investigate any errors on the part of medical
practitioners in performing terminations after 24 weeks.
Honourable members interjecting.
Ms MORAND — The fundamental position that the
member opposite is coming from is that he does not
support terminations under 24 weeks, and I understand
that.
Honourable members interjecting.
The DEPUTY SPEAKER — Order! I am sure the
minister is aware that we are debating the clause
dealing with terminations after 24 weeks.
Ms MORAND — Secondly, I wanted to add to
what the Minister for Health was saying about
prescribing panel members. In doing so you may
inadvertently exclude panel members who are very
relevant to providing advice about whether or not the
pregnancy should proceed. For example, there is no
prescription in the provision the member for Monbulk
has put forward for including on the panel an
endocrinologist because the woman has diabetes; or an
oncologist because the woman has cancer. In
prescribing who can be a panel member, you are
inadvertently narrowing the range of people that might
be very relevant in providing advice on the making of
the decision of whether or not the termination should
proceed. For those reasons I do not support the
amendment.
Mrs FYFFE (Evelyn) — In reference to what the
minister was just saying about the professionals who
are not highlighted in the amendments of the member
for Monbulk, I would like to invite the Minister for
Women’s Affairs to suggest some amendments to the
amendments that might be acceptable to those who
have some issues. I would also like take issue with a
remark she made earlier. In the contributions I have
made in all of the debate I have not once said I oppose
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the moving of the abortion provisions from the Crimes
Act to the Health Act.
Ms Morand interjected.
Mrs FYFFE — I have not spoken to this clause, but
you were referring — —
The DEPUTY SPEAKER — Order!
Mrs FYFFE — Sorry, Deputy Speaker — —
The DEPUTY SPEAKER — I do not wish to
interrupt, but it is happening a bit, so I take this
opportunity to remind members that while we are in
consideration in detail, which is a slightly different
format, members must still always speak through the
Chair.
Mrs FYFFE — I apologise, Deputy Speaker. The
minister referred to an earlier contribution by the
member for Macedon, who made the allusion that those
of us who were supporting these amendments were
actually against the abortion provisions being moved
from the Crimes Act to the Health Act. That is untrue
on my part, and I have heard other people say it, and I
wanted to clarify that. I will say again: I am not
anti-abortion, but I cannot support the bill in its present
form. We are, in good faith — and it is in good faith —
trying to amend the bill into a form that we can support.
Ms LOBATO (Gembrook) — I also wish to clarify
my position yet again. I take exception to the assertions
made by several members in this place that everybody
who contributes and supports the amendments is
somehow trying to prevent abortions from occurring.
That is not the case. What the majority seek to do is to
make this bill a better bill: one that protects women and
fully formed babies. I support the decriminalisation of
abortion — I will say it yet again — and there are many
other members who do, but we want to make the best
of this bill.
Mr STENSHOLT (Burwood) — I have spoken on
this bill, and I thank the Minister for Health for his
response, and I hope there will be a response to the
Alert Digest released by SARC (Scrutiny of Acts and
Regulations Committee) while the bill is between
houses. I am sure the ministers will ensure this happens.
I wish to pick up a phrase used by the Minister for
Women’s Affairs. I regret doing this, because I would
prefer that the debate occurred with due respect to
others, and there should not be imputations in regard to
people’s views on this matter. The imputation that all
those who speak in favour of the amendment of the
member for Monbulk do not want abortions up to
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24 weeks or that they want to ensure the continuity of
criminal sanctions is clearly an imputation which I
reject quite strongly. I have spoken on and proposed
amendments to this bill. I have made quite clear my
views on decriminalisation. I have said that women
should not have a sword of Damocles hanging over
them; they should not have a criminal threat hanging
over them. I still have that view.
At the same time, I would like to make this a better bill.
I want to make sure there is strong clinical practice. I
still think this bill is fairly loose. Quite frankly, it is a
model C minus. I think the clauses that the member for
Monbulk has proposed are an attempt to make it better,
and I hope the minister will be able to pick up at least
some amendments to try to make this bill better for the
women of Victoria. That is the intent of the people who
are speaking today. They are speaking with seriousness,
in good faith and with some humility as well. I hope we
will be able to continue this debate in that regard.
Dr NAPTHINE (South-West Coast) — I wish to
get back to the nub of the amendment before the house.
In my second-reading contribution on Tuesday, I
outlined that I had a number of concerns about the
legislation and that I was looking forward to this
opportunity to consider amendments which would meet
the requirements that I have for the legislation and that
my constituency could support. One of the areas of
concern was with respect to clause 5 and what was
described colloquially as the lack of proper checks and
balances with regard to late-term abortions. To put that
in context I would like to look at the Victorian Law
Reform Commission’s final report, which cites figures
provided by the Australian Institute of Health and
Welfare study showing that 0.7 per cent of abortions
occurred after 20 weeks. In 2005 there were
309 post-20-week abortions out of a total of 18 000.
The ministers and the government have said many
times that one of the tenets of the construction of the
legislation before the house is that it reflects current
clinical practice, and they rely on the advice of the law
reform commission in that respect. I have read that
report in detail and I have some difficulties — —
Mr Andrews interjected.
Dr NAPTHINE — No, I am just saying, I am
getting to that — I have some difficulty coming to the
same interpretation from the data the law reform
commission presents. The commission’s report says on
page 91:
Secondly, this requirement would largely reflect current
clinical practice. Late abortion decisions in public hospitals
are made by committees of health professionals, known as
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termination review panels. In the private system, the opinion
of an additional medical practitioner is sought …

That is what it says. My understanding is that the
majority of late-term abortions are carried out in public
hospitals.
Mr Stensholt — That’s not true. They’re not —
only one-third.
Dr NAPTHINE — They’re not? I stand corrected. I
turn to page 36, where it says:
Most late abortions performed in public hospitals are
undertaken at the Women’s and Monash due to the expertise
in those institutions. Both hospitals have set up termination
review panels to consider all requests for abortion after
certain gestations.

The report goes on to describe in paragraph 3.38 how
the termination review panels and foetal management
units work. What we have is a situation where our
major public hospitals, being the Royal Women’s
Hospital and Monash Medical Centre, are relying on
what could be described as best practice: a termination
review panel process for late-term abortions. I would
argue that that is the best way and should be reflected in
the legislation. If we are reflecting what is the best
current clinical practice we should also reflect what
happens in our best hospitals where there are
termination review panels.
Indeed, if members look further to page 37 of the
report, the law reform commission describes how
medical practitioners told it how difficult these
decisions are and how they see them as controversial
and difficult ethical decisions and onerous. It describes
the benefits of having a multidisciplinary team in a
termination review panel to provide the proper checks
and balances, the proper advice and the proper
decision-making process. That is what I think reflects
the best current clinical practice in Victoria. We should
reflect that in clause 5 of this legislation to protect the
interests of women and all stakeholders to make sure
that we have what is the best current clinical practice,
not the lowest common denominator. I think that
unfortunately the current legislation offers us the lowest
common denominator.
I have some issues with the amendment proposed by
the member for Monbulk. I do not agree with deleting
the word ‘social’ and I — —
The DEPUTY SPEAKER — Order! The
member’s time has expired.
Mr MERLINO (Minister for Sport, Recreation and
Youth Affairs) — I would just like to cover a couple of
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issues raised during the discussion. The Minister for
Women’s Affairs made a comment that my proposed
amendment is too prescriptive in that it does not allow
for other types of expertise, but if members in the house
read proposed subsection (4) in my amendment, it says:
A termination review panel may co-opt other registered
medical practitioners with the skills and expertise necessary to
assist the panel in making assessments and giving approvals
under this section.

And it gives an example of a neurologist or a
psychiatrist. I just wanted to make that point clear to the
house.
On the issue raised by the member for Mordialloc
regarding prescribed public hospitals, my concern with
that clause is in relation to the capabilities of clinics of
private, for-profit, abortion clinics to deal with very
serious adverse events. Late-term abortion risks include
coma due to anaesthetic reaction, perforated uterus,
excessive bleeding requiring a blood transfusion,
haemorrhage, damage to other organs, peritonitis and
septicaemia — all very serious issues — and at a time
of medical crisis at a private and currently
non-prescribed clinic, how is it best possible practice to
call a taxi, put a woman in that taxi and send her off to a
hospital for treatment? That is the nub of the issue of
my concern around private clinics.
I finish by picking up the point of the Leader of The
Nationals around the safeguards within the proposed
legislation and ask the Minister for Health if he can
confirm that in terms of the two-doctor protection, that
could include two doctors working in the same private
abortion clinic agreeing amongst themselves that an
abortion is reasonable in all the circumstances.
Mr ANDREWS (Minister for Health) (By leave) —
I thank the house for that indulgence. It is important to
acknowledge that clause 5 of the bill states:
A registered medical practitioner may perform an abortion on
a woman who is more than 24 weeks pregnant only if the
medical practitioner —

and then —
reasonably believes …

and at paragraph (b) —
has consulted at least one other registered medical practitioner
who also reasonably believes that the abortion is appropriate
in all the circumstances.

Both medical practitioners must hold that reasonable
belief.
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Dr Napthine — But they can be in the same
practice?
Mr ANDREWS — They both must hold that
reasonable belief, informing that reasonable belief.
Acknowledging the point I made before — that
reasonableness of belief is not a new concept — they
must turn their minds, they must have regard to a
number of factors. I would argue that they would need
to turn their minds to a broad range of factors. I reject
the notion that they are not accountable for the
decisions or the conclusions that they ultimately draw
or come to.
In relation to the notion that somehow if two doctors,
each individual, were to separately hold a view and
come to a reasonable belief, then because they were
employed by the same person or were colleagues or
worked under the one roof that would not be best
practice or that that somehow in and of itself would be
a wholly bad thing, it strikes me as odd that that
conclusion is drawn by members supporting the notion
of a mandatory panel. The notion that collective
decision making is somehow undermined if members
of that group share an employer or work side by side
makes no sense to me.
I was not going to speak about the private-public
notion, but given the health system we have in this
state, given that many health professionals are
employees of public hospitals but have private practice
rights, the fact that the private health sector is such a big
part of the lives of so many Victorians, I do not accept
the notion that just because something is for profit —
because that is an uncertain term at best — and done in
a private setting in no way makes it less worthy or of a
lower quality. I simply do not accept that argument.
I also do not accept the core of the argument that
somehow private providers of health care in all their
different forms are held to lower standards than those
who provide health care in declared public health
services. I have made numerous references to the
Health Services Act and the private day procedure and
private hospital regulations that exist under that act.
There is nothing to effectively preclude two doctors
who share an employer from meeting the detailed terms
of clause 5 and being able to justify to the Medical
Practitioners Board that they have done that, because
whether they share an employer or not or work side by
side under the one roof is not, in my judgement,
pertinent or relevant to whether they can form a
reasonable belief and satisfy the terms of clause 5 as
presented in the bill.
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Mr CLARK (Box Hill) — I thank the minister for
his answer. He is clearly a minister who has a good
mind for detail and is prepared to directly and
constructively address the issues that are raised in the
debate. In effect the answer that he has given to the
question put by the Minister for Sport, Recreation and
Youth Affairs is yes — that is, two doctors, side by side
in the same private abortion clinic can give the
agreement necessary to allow abortion to take place at
any stage up to the point of birth pursuant to clause 5 if
whatever the test is in clause 5 about reasonable belief
that the abortion is appropriate in this or all of the
circumstances is satisfied — or if they say it is satisfied,
which is more to the point in practice.
But then I think the Minister for Health is being entirely
naive, and I have to say this with the greatest respect to
him, putting his head in the sand if he believes that that
is a satisfactory regime. He knows and I know and just
about every member of the house knows that there are
practitioners out there in the abortion industry who will
push to the limit whatever laws there may be. Sure we
all accept and respect, first of all, that the vast majority
of medical practitioners are not in this camp; and
second, that being involved in a field of practice in
exchange for remuneration is something that is in
principle perfectly acceptable and appropriate.
But we also know that in every field of consumer
protection there are rogues and people who push the
limits in various industries, and the law needs to
be — —
Dr Napthine — Even in the law!
Mr CLARK — As the member for South-West
Coast says, even in the law there are people who will
push the limit. In every one of those fields there need to
be protections. That is the whole point of any piece of
consumer protection. If it were not the case we would
not have a Minister for Consumer Affairs or the very
large volume of legislation on assisted reproductive
technology that was put before the house yesterday.
You need those protections, because we know that
there are practitioners out there who will carry out
abortions at a very late stage.
We also know that there are so many medical
practitioners who do not choose to engage in that field
of activity because they find it personally and
professionally abhorrent, and the same goes for nurses
and midwives and others. That is another reason why
the field is in many respects limited to a few who are
prepared to do it. It is naive or worse to say that having
two doctors side by side in a private abortion clinic
provides any sort of protection whatsoever. In practice

ABORTION LAW REFORM BILL
Thursday, 11 September 2008

ASSEMBLY

and, even worse, even on the black letter of the law the
test of ‘reasonably appropriate in all the circumstances’
means anything other than what the doctor believes.
Once a doctor has gone through the normal
requirements of ensuring informed consent, as I said
earlier, it is very hard to think of any concrete instance
where a doctor could not reasonably believe that an
abortion was appropriate in all the circumstances, with
the possible exception of a threat to the life of the
woman. I think that even with a threat to the health of a
woman, a doctor could get away with saying that they
reasonably believed it was appropriate in all the
circumstances.
Beyond that, it gets back to the point I made in the
course of the second-reading debate. In considering the
subject of abortion, are we talking solely about one
interest involved or are we talking about two interests
involved? The criteria that a doctor is going to apply
under this legislation seem to be criteria that solely
relate to a woman’s health. There is absolutely nothing
in this formulation on clause 5 that requires any regard
to be had to the interest of a foetus. You do not have to
accept that a foetus is entitled to the same interest as a
person who has been born, but there is not any interest
recognised under clause 5.
The first part of the member for Monbulk’s
amendment seeks to eliminate that rogue element by
requiring the procedures to be conducted in a public
hospital and, secondly, by requiring a panel to
independently review the decision.
Dr NAPTHINE (South-West Coast) — I was
concluding my remarks earlier, but I ran out of time. I
want to make a couple of concluding remarks. I think
that the best clinical practice in Victoria at the moment
is the practice where we have a review panel process
for late-term abortions. I believe that concept should be
reflected in the legislation. If the Victorian Law Reform
Commission had reported accurately, I think it would
have been suggesting that is the best clinical practice
and is what should be reflected in the legislation.
It is interesting that previously in this debate on
amendments government members have said that they
have rejected some of the positions put by the law
reform commission because they felt there was a better
way forward. While they rely on the law reform
commission often, they sometimes make a decision that
the commission’s advice can be improved. In this case,
anybody looking at this issue objectively would say that
the system that operates at Monash Medical Centre and
at the Royal Women’s Hospital, with a termination
review panel, is the best clinical practice, and that is the
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best way to protect the rights of the woman concerned,
the people involved in the medical profession and the
partner and family of the woman. Therefore I believe
we would have better checks and balances on proposed
late-term abortions, which are put forward in clause 5.
If such matters went through a termination review panel
process rather than simply being considered by two
medical professionals, I think that would be a
significant improvement, and that is why I will be
supporting the amendment.
I was wishing to point out that I do not agree with all
components of the amendment. I believe the
amendment could be further improved. I agree with the
comments of the Minister for Health. I am worried
about my agreement with the Minister for Health on a
number of issues.
Mr Andrews — Not as much as I am.
Dr NAPTHINE — I agree that the private hospital
and private medical system has an excellent track
record — —
Mr Merlino interjected.
Dr NAPTHINE — I do have a concern about
abortion clinics. There are some excellent obstetricians
and gynaecologists and obstetrical and gynaecological
units that operate in some of our eminent private and
public hospitals, but I believe that irrespective of where
late-term abortions are conducted, there ought be a
termination review panel process that meets the sorts of
criteria established by the amendment put forward by
the member for Monbulk. That is what I think the vast
majority of the people in Victoria would see as
reasonable. In fact if you look at the survey that the law
reform commission reported on, you see that an
overwhelming percentage of the community
surveyed — I think over 80 per cent — were concerned
about late-term abortions. Perhaps their concerns would
be exacerbated by what is proposed when you are only
looking at two medical practitioners, who may be
partners in practice and who may be working together.
Having a termination review panel would give some
greater degree of checks and balances on this
significant area of late-term abortions.
In that context we are still only talking about less than
1 per cent of the terminations performed across Victoria
each year, so we are not talking about large numbers.
We are talking about very difficult and stressful cases to
which we should apply the very best clinical practice
and have the very best approach, and I think that is
reflected in the current clinical practice at Monash and
at the Royal Women’s Hospital, which involves a
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multidisciplinary termination review panel. That should
be reflected in the legislation, because if you set the bar
low, people will take advantage of that. In these very
important areas we have to set the bar at the very best
level of clinical practice, and that is what the legislation
should reflect.
Mr THOMPSON (Sandringham) — Clause 5 has
the heading ‘Termination of pregnancy by registered
medical practitioner after 24 weeks’, and clause 1
provides:
(1) A registered medical practitioner may perform an
abortion on a woman who is more than 24 weeks
pregnant only if the medical practitioner —
(a) reasonably believes that the abortion is appropriate
in all the circumstances; and
(b) has consulted at least one other medical practitioner
who also reasonably believes that the abortion is
appropriate in all the circumstances.

Originally I thought the obligation to consult might
have been on the patient to get two medical opinions,
but the clause suggests that, firstly, it is the doctor who
forms the reasonable belief and, secondly, it is for that
doctor to consult another registered medical
practitioner. In one of the British parliamentary
inquiries held into abortion evidence was presented of a
doctor in one room doing the consultancy work with a
pile of paperwork which was passed out to be co-signed
by his partner in an adjoining room. The reality is that
this clause has the potential to be more of a charade. If a
doctor forms a reasonable belief and he is in a practice
specialising in abortion, it is possible that his partner
working in the next room may not provide any level of
objective overview.
If I recall correctly, a concern was expressed to a House
of Commons inquiry on the part of a person making a
submission to the inquiry that the procedure had been
performed before the paperwork had been fully
completed. There was a lack of objective overview and
analysis of that second opinion, which is a requirement
under the legislation. I point that out to the house as to
risk, because if a person is set up to process abortions,
they are streamlined in a certain way and that second
opinion could well prove to be a charade, as was
indicated in the British experience.
Mr BROOKS (Bundoora) — As members may be
aware, I am supporting the bill. In relation to this
amendment, the concern that I have, as other members
have expressed, is that we have the best possible
clinical practice for late-term abortions. While there
may be support in the community for a woman’s right
to access legal abortion services, there is also a concern
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around late-term abortions. I disagree with my friend
the Minister for Health that standards would not
necessarily be poorer in a private clinic.
A briefing was provided for some members by
Dr Christine Tippett, president of the Royal Australian
and New Zealand College of Obstetricians and
Gynaecologists. I found her contribution quite
instructive. I would say her comments on that briefing
persuaded me to support the bill to decriminalise. It also
raised alarm bells with me when she indicated that the
approach taken at the Monash Medical Centre means
that sometimes there are late-term abortions that the
hospital will not perform for ethical reasons, and they
refer them on to a private clinic at Croydon. I do not
think you can say that private clinics do not have lower
standards, because I think that Dr Tippett’s comments
at that briefing indicate there is a lower standard of
practice. For that reason I will support this amendment.
House divided on omission (members in favour vote
no):
Ayes, 47
Allan, Ms
Andrews, Mr
Asher, Ms
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms

Langdon, Mr (Teller)
Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Scott, Mr (Teller)
Shardey, Mrs
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

Noes, 30
Blackwood, Mr
Brooks, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)

Northe, Mr
O’Brien, Mr
Robinson, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Stensholt, Mr
Sykes, Dr
Thompson, Mr
Tilley, Mr (Teller)
Wakeling, Mr
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Weller, Mr
Wells, Mr

Amendment defeated.
The DEPUTY SPEAKER — Order! As the house
has not agreed to the amendment, the member for
Monbulk will not be able to move amendments 3, 4, 6
and 8, as they are consequential.
Ms CAMPBELL (Pascoe Vale) — I move:
13. Clause 5, line 21, omit “must have regard to — ” and
insert “may only so conclude if the abortion is necessary
to preserve the life of the woman.”.

The debate we have had has been quite comprehensive,
and we have covered this aspect in considerable detail. I
do not wish to take the time of the house unduly other
than to say that we are dealing in this clause with viable
human life — a child in utero of six months or more. If
a woman does not at that point want to continue with
her mothering, there are options aside from killing the
child. Therefore if we are to consider late-term
abortions, we must only do so in the very grave
circumstances where the woman’s life would otherwise
be lost. As I said, we have canvassed this issue before
and I do not wish to unduly take up the time of the
house other than to move the amendment.
Mr CLARK (Box Hill) — I wish to indicate my
support for this amendment for the reasons that the
member for Pascoe Vale has given. Abortions at this
stage of pregnancy are very late indeed; they involve a
child at a point of viability. The issues raised by this
amendment come back to those that have been
canvassed during the course of the second-reading
debate. Abortion is almost never a necessary solution to
the problem in such cases. Therefore if there is to be
any abortion allowed in those circumstances, it should
be in the very grave circumstance indeed of preserving
the life of the woman. There are other solutions that do
not require abortion that are available in other
circumstances, if not in that one as well.
Amendment defeated.
Mr MERLINO (Minister for Sport, Recreation and
Youth Affairs) — I move:
7.

Clause 5, lines 23 and 24, omit “physical, psychological
and social” and insert “physical or psychological”.

As the member for Pascoe Vale said on the previous
amendment, this house has had quite a detailed debate
on this issue, and I will not be seeking a division on it
but will go on the voices.

3585

I will speak briefly to the issue of deleting the term
‘social’ from the proposed legislation in relation to
late-term abortions. During the second-reading debate
many members who spoke in support of the legislation
also said they were concerned about the fact that
20 000 abortions per year are performed in Victoria and
expressed hope that that number would be reduced over
time, particularly through better sex education and
better information and support for pregnant women.
Those views are reflected in significant research
published in the book Common Ground? Seeking an
Australian Consensus on Abortion and Sex Education. I
would like to quote some of the outcomes of that
research:
Eighty-seven per cent of Australians would like both to
reduce the rate of abortion and retain the right of women to
legal access to abortion. Seventy-three per cent say outright
that the rate is too high.
Australians are clearly deeply conflicted on the abortion issue.
Only 42 per cent are persuaded by the argument that the
foetus is not a person. Moreover, when asked about their
personal moral position, only a small minority of the general
public (24 per cent and less depending upon the
circumstance) finds abortion to be morally justifiable (with
the exception of cases of severe physical foetal abnormality).
All of which goes a long way to explain why it is that
Australians who are on the one hand pro-choice and on the
other pro-life, want the numbers of legal abortions in
Australia significantly reduced.

What many members in this place said in relation to
their concern regarding the high number of abortions in
Victoria is clearly reflected in the views of the
community in general. We are told that this legislation
is about reforming or modernising abortion law in this
state and that it reflects both current clinical practice
and community standards, yet, as we heard in the
second-reading debate, clause 5(2)(b), which states that
a registered medical practitioner must have regard to
the women’s current physical, psychological and social
circumstances, when considered along with clause 5(1),
in effect allows for anything — that is, right up until
pre-birth there will be open slather for whatever reason.
This so-called protection is beyond the ability of the
law to police. Who can say what is reasonable and at
what point in time it ceases to be reasonable?
The latest available figures on late-term abortions in
Victoria show that in 2006 there were 98 abortions of
babies aged between 23 and 27 weeks for maternal
psychosocial reasons. As has been said to me: healthy
baby, healthy mother, dead baby. I urge members to
support this amendment on the voices. I will not
proceed to a division.
Mr CLARK (Box Hill) — I support this
amendment for the reasons put so effectively by the
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member for Monbulk. I reiterate the point that this is
probably the most radical abortion legislation that has
been put forward in any jurisdiction in Australia. The
purported limitation post 24 weeks is a sham. It is an
illusion, and if any further demonstration of that were
wanted, it is the fact that an abortion is permitted to go
ahead based on social circumstances and not on the
physical circumstances of the woman.
It is not based even on the psychological circumstances
of the woman but on the social circumstances of the
woman. That effectively means that for whatever
reason the person might want and with no regard for
alternatives, with no regard for the horror and tragedy
of the loss of the life of the unborn infant and with no
regard for the enormous range of alternatives that are
available to any abortion that may be sought for social
circumstances, an abortion can be obtained. An
abortion can be procured simply for a social reason
with no regard for any of those factors. If someone says
they want to have an abortion, that of itself is a
sufficient criterion for that abortion to take place, for
the two medical practitioners to conclude that they
reasonably believe the abortion is appropriate in all the
circumstances.
If the minister were to speak, he might well say that is
just one of several criteria to which the practitioners
must have regard, but the bottom line is that social
circumstances should not be a factor in determining
whether an abortion should take place, particularly an
abortion so late in the pregnancy, firstly, because it is at
a point where the child is viable, and secondly, because
in any decent society there would be options available
that would not require a dead child as the outcome of
the process. If any demonstration were needed that this
legislation goes far beyond current practice, is
extraordinarily radical legislation and, as the member
for Monbulk says, is way out of line with general
community views, it is the fact that this criterion of
social circumstances is in clause 5. I therefore support
its removal.
Mr STENSHOLT (Burwood) — On this
amendment moved by the member for Monbulk
regarding the phrase ‘physical, psychological and
social’ and the suggestion that it should be replaced
with the phrase ‘physical and psychological’, I note that
the Minister for Women’s Affairs said earlier with
regard to my amendment that it was based on trying to
get rid of the word ‘social’. That had not come to mind
when I put forward my amendment.
The minister referred me to the opinion of the trial
judge, the then Acting Chief Justice Kirby, in CES and
Another v. Superclinics (Australia) Pty Ltd and Others,
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saying that he included the word ‘social’. In fact I
advocated model B, which included the word ‘harm’.
Chief Justice Kirby talked about economic and social
circumstances beyond the currency of the pregnancy
but insofar as they were likely to result in a threat to the
mother’s psychological health. I have to agree with the
member for Box Hill that the terms of the bill are
certainly at the extreme and do not properly reflect the
common law as it has been set down.
I referred to the Menhennitt ruling and to
Justice Levine’s New South Wales case, on which
Chief Justice Kirby made his judgement. I might add
that he was the only one of the judges who offered an
extended judgement; the others just agreed with
Justice Levine. This is at the extreme in terms of the
common law in Australia. I am fairly neutral with
regard to this amendment, but I note it is quite at the
end. It is C minus and does not properly reflect what the
current common law is, whether as pointed out by
Justice Levine, Justice Menhennitt or Chief
Justice Kirby. As I said before, Chief Justice Kirby
talked about the threat of harm to the mother’s
psychological health, and this is not reflected in the bill
before us.
Amendment defeated.
The DEPUTY SPEAKER — Order! As the house
has not agreed to the amendment, the member for
Pascoe Vale will not be able to move amendment 14
because it is consequential.
Ms CAMPBELL (Pascoe Vale) — Before we vote
on the clause I hope the minister might listen to these
questions and, if he can, provide advice to the house
now or, if not, certainly to me for circulation to
members of the upper house. He made an attempt to
define reasonable belief, which is critical to this
particular clause. In my view it was less than
satisfactory, but he may care to get further legal advice
in that regard. If he is satisfied with his own
understanding of reasonable belief, perhaps he could
answer the following questions. I am happy to ask them
one by one or give them to the minister consecutively. I
will be guided by you, Deputy Speaker. Would you like
me to ask them one by one or ask them consecutively?
The DEPUTY SPEAKER — Order! As with all
speaking arrangements on this bill, members get two
5-minute opportunities unless the member seeks leave,
and I do not know that we would want her to seek leave
for as many questions as that, so the member should
ask as many as she can in the first go.
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Ms CAMPBELL (Pascoe Vale) — In order to
facilitate movement of this bill I will ask the questions
and, as I said, the minister may wish to take them on
notice and get back to me, and then I can circulate them
to the upper house. Firstly, what is reasonable belief?
How can a failure to form a reasonable belief be proved
and prosecuted? How does the medical practitioner
determine current and future social circumstances? Can
a registered medical practitioner with no qualifications
in psychology or psychiatry or obstetrics form a
reasonable belief that an abortion is appropriate in all
the circumstances, taking into account a woman’s
psychological circumstances? If not, can the minister
specify the steps that need to be taken and the persons
who need to be consulted by such a practitioner in order
to form a reasonable belief for the purposes of clause 5?
Finally, what criminal liability attaches to a registered
medical practitioner if he or she performs or procures
an abortion without complying with the conditions in
this clause?
They are the points that I think need to be absolutely
crystal clear, ideally for this house, but I am conscious
of how the house has voted to this point. It would be
beneficial, I suggest, not only for me but for those in the
upper house if they could be clarified.
Mr ANDREWS (Minister for Health) — The
honourable member for Pascoe Vale has afforded me
an opportunity to provide her with further advice on
notice. I will avail myself of that and provide to her and
others, if they see fit, detailed answers to those
questions.
Clause agreed to.
Clause 6
Mr STENSHOLT (Burwood) — I move:
2.

Clause 6, line 33, omit “pregnant.” and insert “pregnant,
if the administration or supply —
(a) is at the written direction of a registered medical
practitioner; or
(b) is authorised or permitted under that Act.”.

This is a simple amendment to clarify the language in
the bill. The bill states that a registered pharmacist or
registered nurse can supply a drug to cause an abortion
in someone not more than 24 weeks pregnant. This is
very much premised on the basis, as can be read in the
notes to the clause, that there is a certain drug available
over the counter — the morning-after pill. It is supplied
by chemists or you can go to a clinic where it is
supplied by a registered nurse. It is most effective,
evidently 90 per cent effective, in the first 72 hours, and
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that is why it is called the morning-after pill. There are
two forms of it; it can be taken in one or in two doses. I
think it is a high dose of progesterone. That only covers
the first 72 hours, but there are other abortifacient drugs
which can be supplied on the basis of a prescription.
RU486, were it available in Victoria, and similar sorts
of drugs can be supplied on prescription as the
pregnancy progresses in order to procure an abortion.
Drugs are often used in various circumstances in the
first trimester.
I am arguing that in the normal event pharmacists and
nurses should supply drugs where they are available
and authorised on the basis of written prescriptions
under the Drugs, Poisons and Controlled Substances
Act. At the moment they are the exception rather than
the rule, and I have given the house what the exceptions
are. The morning-after pill is obviously very useful in
the first three days, but a clearer writing of the bill in
terms of clinical practice would say that it should be at
the written direction of a registered medical practitioner
in order to cover the drugs which are available over the
counter, or as authorised or permitted under that
particular act.
In Victoria, as I have been advised, it is under the
Drugs, Poisons and Controlled Substances Act. It is a
simple amendment, to give clarity. We try to ensure
that the bills that come before the Parliament are
improved, and I have done that before. I found a
mistake in a bill but it was not corrected; it is coming
back next week in order to correct it. That is fine; I was
given a promise by the minister that that would happen.
I am hoping that this clarification will be accepted by
the minister.
Mr ANDREWS (Minister for Health) — I wish to
respond to the member for Burwood in relation to this
matter. The advice I have received is that the
amendment is unnecessary as it is only if the
pharmacist or nurse is authorised under the Drugs,
Poisons and Controlled Substances Act 1981 that the
pharmacist or nurse is protected by this clause. I could
go on in that vein.
The other way to put it is that if it were the
morning-after pill, as the member for Burwood has
suggested, that is covered by (b), which is already
authorised under the act. If it were not the
morning-after pill but another pharmaceutical product
that required a script — as you are wanting something
in writing behind the decision to administer that, or to
prescribe and then administer — then that is already
provided for under the terms of the Drugs, Poisons and
Controlled Substances Act 1981. In other words, you
are seeking something in writing that is already
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provided in writing under the terms of the Drugs,
Poisons and Controlled Substances Act.
To that extent I am not opposed to what you are trying
to achieve. I am simply making the point that it is
redundant because it is delivered through another act of
this Parliament with efficiency and with the efficacy
that you are seeking to insert into this bill.
Mr STENSHOLT (Burwood) — I thank the
minister for that explanation. I do not think it is a matter
of it being unnecessary. As you say, it can be
interpreted from the other act; in other words, it is the
normal course of affairs. This amendment puts down
quite clearly what is in the other act, and it applies in
this particular case. It will give an assurance to women
who would normally obtain the drugs with the support
of and under the written direction of their medical
practitioner.
Ms CAMPBELL (Pascoe Vale) — I listened with
interest to the reason for the amendment moved by the
member for Burwood. I thought it made sense. The
minister then responded that it applies already.
I, too, share the member for Burwood’s concerns: that
if we are bringing in a bill to decriminalise abortion,
then as much as possible adequate safeguards should be
contained within that bill so that everybody is
absolutely clear. That has been my focus throughout
this bill. It is important that everybody knows the
parameters within which abortion is provided in the
state of Victoria. I am particularly concerned about
RU486, and I think the member for Burwood’s
amendments are really good in this regard.
The reason for my concern about RU486, and the
continuation of the provision of RU486 with a script, is
that the drug has some severe adverse effects; I believe
that if we are looking at the administration of abortion
in this state it is important we develop an adverse
events register. I will raise this point later.
The minister is saying that people can go to their
chemist with a script. They then go to their doctor and
ingest the first of the pills and the second one they take
at home. It is a form of chemical abortion. However,
there have been eight deaths associated with RU486,
for example, in the United States in just the time since it
has been allowed on the drugs register. RU486 fails in
one-third of cases. Thus a prostaglandin must also be
ingested.
A woman first takes three RU486 pills at her doctor’s
surgery or an abortion clinic. The effect of that is it
starves the baby to death. The woman returns for a third
visit three weeks later for an examination to confirm the
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baby has been completely expelled and to monitor any
bleeding. If need be, a surgical abortion is performed
thereafter.
We are talking about an extremely serious drug that has
serious side effects on both lives involved. If we are
going down the path — and being a realist, from the
numbers that have voted so far, I do not know that we
will be doing this — of developing an adverse events
register, it is important to have safeguards in place to
ensure that that register can assist in identifying people
who may be at risk if by chance the drug is provided
without a script.
I want to make another point in relation to the
member’s amendment — but my problem is that I
cannot find it at this moment. I might make my second
point when I find his amendment.
Ms LOBATO (Gembrook) — I support the
amendment moved by the member for Burwood, and I
need to place on the record some real concerns that I
have about this clause. I oppose the clause but support
the member’s amendment.
This clause allows for a woman up to 24 weeks
pregnant to be administered or supplied with
drugs — —
The DEPUTY SPEAKER — Order! It is actually
‘more than 24’, not ‘up to’.
Ms LOBATO — Clause 6 is ‘up to’. It allows
women to be supplied with drugs that create an
abortion. The drugs can be administered by a nurse or a
pharmacist. The clause provides for a lesser standard of
health care for some women, typically our rural and
regional women. This clause provides for women to
have an abortion at home without any support and to
suffer appallingly, alone, as these drug-induced
abortions often take a number of days to take effect.
Sometimes they even result in the woman giving birth
to a live baby. A woman can be administered the drug
without having to prove that she is less than 24 weeks
pregnant. It is outrageous that it is harder to purchase
some headache tablets or Sudafed than an
abortion-creating drug.
RU486 carries an estimated 10 times the health risks of
surgical abortions. There are well-documented risks of
mortality, morbidity, haemorrhage, infection, ectopic
rupture, emergency surgery and other adverse effects
on women’s mental and physical health. Some research
suggests that chemical abortion is more psychologically
traumatic for a substantial number of women. These are
not the effects we want our women to suffer at home,
alone. I am of the opinion that no-one in this place
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believes that some women deserve health care of a
lesser standard than others. They should be looked after
in a clinical setting.
Ms CAMPBELL (Pascoe Vale) — It has been a
long day trying to keep the concentration levels going,
and I compliment the ministers who have been trying to
do it also.
Mr Nardella interjected.
Ms CAMPBELL — And the Chair and the clerks
and the staff. The rest of us just have to suffer in
silence.
My second point in relation to clause 6 is: how does the
minister propose to ensure that a drug that he assures us
is supplied with a script is used at the time the script is
obtained? What goes to the heart of my worries is that a
number of us, perhaps, head off to the doctor for
whatever tablets we are supposed to be having and we
do not necessarily fill the script straightaway. How do
we ensure that in a situation where a person is going to
have a chemical abortion, that when they go to the
pharmacist they are no further advanced than 24 weeks
pregnant? They could be going to their pharmacist at 20
or 18 weeks and then take this drug at way beyond
24 weeks. That is my first question.
My second question is: what is the competency of the
pharmacist or nurse to determine and require the
pregnancy status? They are obviously not equipped to
interpret scans. Pregnancy tests are not appropriate at
this particular stage. The member for Gembrook
outlined having a chemical abortion at home. It is going
to be tough enough to be doing this under 24 weeks, but
if a baby is going to be aborted at beyond six months
gestation, it is an even worse scenario.
One of my concerns, and this is a concern to other
members, is about victims of incest or child abuse. One
of the points we have raised a number of times is that a
consequential result of having an abortion could be that
the police have the evidence required to prosecute,
should a person be the victim of abuse. What is to stop
a sexual abuser taking a child to ensure they get a
chemical abortion, and then the forensic evidence
would not be available in the way we were hoping in a
regulated abortion clinic?
Mr ANDREWS (Minister for Health) — The
member for Pascoe Vale has asked a number of
questions, and I will try to provide a commentary on
each of those.
Ms Campbell — I will take them on notice.
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Mr ANDREWS — Again, if at the end of my
presentation I have not dealt with the matters raised to
the satisfaction of the member for Pascoe Vale, she
might indicate whether she wants further advice.
In relation to RU486 in the event that it were licensed in
Victoria, all the advice I have is that it would only be
available under a prescription written by a doctor after a
consultation with a doctor. I am not a clinician but I am
advised that the optimal time for a doctor to prescribe
RU486 is at around eight weeks. These are all links in a
chain, if you like. If we go back and say that when the
doctor is writing the script he would need to be satisfied
that the woman was not more than 24 weeks pregnant,
otherwise he or she might well be offending against the
provisions of clause 5, which we have just adopted, we
can see it is highly unlikely that a person might receive
a script, have it filled at, say, eight weeks, then hold
onto that pharmaceutical and take the drug at a later
point — that is, beyond 24 weeks.
Mr Lupton interjected.
Mr ANDREWS — Sixteen weeks later, as my
honourable friend the member for Prahran points out. In
the event that the woman did that, no doctor has
committed an offence. Again, if the member for Pascoe
Vale wants further information, I am happy to provide
it, but I am struggling with this concept because I do
not think it is a particularly real one. In the event that
RU486 were licensed, it would be subject to the Drugs,
Poisons and Controlled Substances Act of this
Parliament and would require a script, and therefore the
notion of something in writing, as put forward by the
member for Burwood, would be a fundamental part of
that. I think that deals with any uncertainty around that
issue. Notwithstanding that, members are free to go
beyond the provisions of other acts. My contention and
my argument is simply that that is not necessary and
that in so doing there could in fact be a degree of
confusion arising from that duplication in whole or in
part of provisions that appropriately and properly apply
in other acts.
Given the lateness of the hour and the length of the day,
I am struggling to recall the detail of the further matters
the member for Pascoe Vale sought my opinion on.
Ms Campbell — You can take them on notice.
Mr ANDREWS — I am comforted by the fact that
while I may have forgotten the question, so has the
honourable member for Pascoe Vale, who asked it.
Ms Campbell — No, I was just trying to be helpful.

ABORTION LAW REFORM BILL
3590

ASSEMBLY

Mr ANDREWS — The member is being more than
helpful. I may come back to the member for Pascoe
Vale with an answer on notice or at a later point in the
debate.
Ms Campbell — It was the child abuse and — —
The DEPUTY SPEAKER — Order! The member
for Pascoe Vale has spoken twice on this issue.
Mr ANDREWS — On this issue of the notion of
chain of evidence and the absence or otherwise of
proper protection, if a medical practitioner writing a
script for RU486 believed that this was a woman, a girl
or a child — a person — who was in need of the
protections offered by the Children, Youth and Families
Act, then that medical practitioner under mandatory
reporting requirements and under the provisions of his
or her registration as a medical practitioner would still
be obliged to do various things.
This is essentially the same debate we had last evening
about whether frameworks at law in other acts need to
be replicated here for the purposes of retaining
evidence. What I would say to the honourable member
for Pascoe Vale is that having satisfied her query that a
doctor will be involved in the writing of a script, that
ought to deal with her chain of evidence issue, because
again it is as I submitted last evening.
Amendment defeated; clause agreed to.
Clause 7
The DEPUTY SPEAKER — Order! I understand
it is the will of the house to defer consideration of the
member for Burwood’s amendment 3 until after
consideration of his amendment 4. Is leave granted to
proceed in that way?
Leave granted.
Mr STENSHOLT (Burwood) — I move:
4.

Clause 7, lines 10 to 21, omit all words and expressions
on these lines and insert —
“(a) the woman consents to the abortion being
performed; and
(b) having regard to all relevant medical
circumstances, the medical practitioner honestly
believes on reasonable grounds that the abortion is
necessary to preserve the woman from a risk of
harm to her life or to her physical or mental health;
and
(c) the medical practitioner has consulted a panel of
not less than 2 registered medical practitioners; and
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(d) the members of the panel have advised in writing
that having regard to all relevant medical
circumstances, the abortion is necessary to preserve
the woman from a risk of harm to her life or to her
physical or mental health.”.

These amendments have been tested before under
clause 5, and I made an extensive presentation in that
regard, stating that I honestly believe we should be
adopting the words of option B, which was presented
by the Victorian Law Reform Commission as reflecting
the proper arrangements in terms of the common law. I
also believe that we should have a panel of two, that
advisories should be in writing and that we should be
using psychiatrists in order to assess the impact on the
mental and psychological health of a woman having an
abortion.
Mr CLARK (Box Hill) — In relation to clause 7, I
want to raise some issues of concern as to how the
clause would operate and seek in due course some
clarification from the minister, given the wording of the
explanatory memorandum.
The DEPUTY SPEAKER — Order! If it is a more
general clarification that the member seeks on clause 7,
I would suggest that he ask for that when I put the final
question, which is when a more general discussion
about clause 7 can take place. At the moment we are
dealing with the member for Burwood’s amendment.
Mr CLARK — Thank you for your advice, Deputy
Speaker.
Amendment defeated.
The DEPUTY SPEAKER — Order! As the house
has not agreed to the amendment, the member for
Burwood will not be able to move amendments 3 and 5
as they are consequential. Before putting the final
question on clause 7, I advise that if the clause is agreed
to, the member for Gembrook will not be able to move
amendments 1 and 4 as they are consequential. The
question is:
That clause 7 stand part of the bill.

Mr CLARK (Box Hill) — The concern I raise
about this clause is the extent to which it is intended to
restrict the provision of abortions at a stage where the
woman is more than 24 weeks pregnant. The
explanatory memorandum says that clause 7:
… deals with the supply and administration of drugs by
registered pharmacists and registered nurses to cause an
abortion in a woman who is more than 24 weeks pregnant.
The clause provides that such supply or administration may
only occur where the pharmacist or nurse is employed or
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engaged in a hospital or day procedure centre and has been
directed in writing by registered medical practitioner to do so.

The explanatory memorandum suggests, at least in
relation to registered pharmacists and registered nurses,
that they may only supply or administer a drug to cause
an abortion in a woman who is more than 24 weeks
pregnant when they are employed or engaged in a
hospital or day procedure centre, according to the
wording of the explanatory memorandum, or a hospital,
according to the wording of the clause. There are a
number of related questions.
How does the clause actually achieve what the
explanatory memorandum says is its effect? Clause 7
on its face talks about a registered practitioner having
the capacity to direct in writing the administration or
supply of a drug in certain circumstances; it is not
phrased in terms that a registered pharmacist or
registered nurse may only supply or administer a drug
to cause an abortion in a woman who is more than
24 weeks pregnant if the registered medical practitioner
does various things in compliance with the clause.
What I want to know, first of all, is: is the explanatory
memorandum correct in saying that the intention is to
limit the supply or administration of drugs only where
the pharmacist or nurse is employed in a hospital or day
care procedure centre? Is that restriction intended to
apply only to registered pharmacists or nurses, or is it
intended to apply to the supply and administration of
drugs by a registered medical practitioner as well?
Whatever the answers to those questions are, how does
the bill operate to achieve those consequences? This is
not an academic or technical question; it is a very real
and important question as to what restrictions and
controls are to apply in the case of pharmaceutical
abortions at a late stage of pregnancy.
I referred earlier in the consideration-in-detail stage to
the case of a Dr Sood, which was decided in New
South Wales. I quote particularly from the judgement in
R v. Sood [2006] NSWSC 1141, which is available on
the AustLII website. I refer to the reasons for
judgement given by Her Honour Justice Simpson. I
referred earlier to the fact that in this case a patient at
between 22 and 24 weeks of pregnancy wanted an
abortion and had difficulty locating a practitioner.
Dr Sood was contacted. She quoted a fee of $1800 for
the procedure and the patient then attended. There was
no physical examination nor discussion. An
appointment was made for the patient to return the
following day, which she did.
Dr Sood had obtained some prostaglandin tablets,
which she told the patient had cost $500, which she
required the patient to pay. The patient had only $400,
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which she handed over, and was told to return the
following day for the operation to be performed and to
bring the balance of the money with her. Dr Sood then
administered one tablet by inserting it into the patient’s
vagina and gave her some additional tablets to take
away. The consequence, which I may have to return to
later on, was that as a result of this the following
morning this patient gave birth to a child that was
delivered into a toilet bowl.
Ms CAMPBELL (Pascoe Vale) — My points in
this debate relate to clause 7(1), which states:
A registered medical practitioner may, in writing, direct a
registered pharmacy or registered nurse, who is employed or
engaged by a hospital, to administer or supply a drug or drugs
to cause an abortion in a woman who is more than 24 weeks
pregnant …

We have a situation where in our public hospitals up
until now people have had the opportunity to raise a
conscientious objection, and nurses obviously fell under
that understanding. We have brought in and passed in
the Victorian Parliament the Charter of Human Rights
and Responsibilities Act. I found it absolutely
astounding that at the opening of this debate the
minister said the human rights charter did not apply to
this piece of legislation. When we voted on that piece
of legislation we all had an understanding that it would
not apply to the unborn, but there was never, ever, ever,
ever a suggestion that nurses and pharmacists who
work in our public hospitals and who might happen to
perform abortions would be obliged to do so against
their consciences. I have made the point before that as
members of Parliament we have had the privilege of
having a conscience vote. What is good enough for us
in this debate should be good enough for the Victorian
citizens for whom the application of this legislation, if
passed, will be absolutely critical.
I see clause 7 as an absolute breach of the human rights
and responsibilities charter. I acknowledge that the
minister came into the house and said it was not going
to apply, but I want to refer to correspondence from Jo
Grainger that was sent to the Scrutiny of Acts and
Regulations Committee. I need to state at the outset that
Ms Grainger provided me with a copy of this
correspondence — it was not given to me by anybody
from the Scrutiny of Acts and Regulations Committee.
In it Ms Grainger highlights how the nursing profession
is and always has been a caring profession. There has
been for 2000 years a culture of nurses caring for their
patients and administering care, love and medical
treatment. When a nurse believes that in a pregnancy
she has two patients to care for she should be respected
based upon the Human Rights and Responsibilities Act
and the human rights charter.
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When we were looking at the bill introduced in the
upper house by Candy Broad, a member for Northern
Victoria Region, we were at least shown the decency of
being provided with a statement of compatibility with
the charter that accompanied the bill on its introduction.
I might not have agreed with that statement of
compatibility, but an effort was made and there was
some semblance of trying to work within the charter in
respect of the decriminalisation of abortion. This
Abortion Law Reform Bill does no such thing.
The submission that was put by Ms Grainger also went
to the disposal of foetal tissue or a foetus delivered as
the result of the administration of an abortifacient. She
makes the point that there is no provision in the bill for
what is the legal responsibility of the woman or the
attending health professional, in particular the nurse, in
relation to the method of disposal of foetal tissue or an
intact foetus delivered through the administration of a
chemical abortifacient. She asks where the foetus will
end up and when. Will it be in a wheelie bin for the
routine weekly collection to go to the local tip? This is a
significant social policy.
The DEPUTY SPEAKER — Order! The
member’s time has expired.
Mr ANDREWS (Minister for Health) — The
member for Box Hill raised a couple of issues, and I am
happy to take those on notice and respond to him in due
course. I simply repeat the point I made a little bit
earlier in a similar context: these provisions are about
protecting pharmacists and nurses from in any sense
offending against other provisions of this bill if they are
simply carrying out the consequences of decisions
made by medical practitioners. This is about providing
certainty for health professionals who might work
alongside decision-makers or have a role in the
treatment of a woman but are not decision-makers as to
whether that woman ought to receive that treatment. If I
need to provide the member for Box Hill with any
further information, I will be most pleased to do that for
him, as I will for the member for Pascoe Vale.
Mr CLARK (Box Hill) — I thank the minister for
his reply and for his undertaking. Indeed I would
appreciate his confirming the points he made, because it
is quite a difficult issue as to whether this bill actually
achieves something or whether what the minister is
saying is rather that this bill in combination with a
range of other existing laws achieves a certain result. I
was in the process of saying in my earlier remarks that I
think this is a very important issue. The case that I
described of a young woman who was given some
tablets to take away and who then, away from the
medical practice, had an induced labour and gave birth

Thursday, 11 September 2008

to a child in very distressing circumstances
demonstrates the point that the way in which
pharmaceutical abortion is handled is very important.
Of course that is totally leaving aside the issue of the
appropriateness of abortion in the first place.
But even taking it in a purely medical context it is
important that when drugs are used to procure
abortions, particularly in the later stages of pregnancy,
they are very carefully administered. We and the public
need to know whether in Victoria it will be permissible
for a doctor such as Dr Sood to dispense
abortion-inducing drugs to a patient in the
circumstances in which Dr Sood did that in New South
Wales, with the very tragic consequences that occurred
there.
Secondly, in relation to this clause I want to support the
concerns expressed by the member for Pascoe Vale as
to the operation, in combination, of clauses 7 and 8 that
appear to leave no adequate right or any right at all to
conscientious objection on the part of a registered
pharmacist or a nurse. I think, with respect, the minister
confirmed it when he said earlier that the pharmacists
or nurses in these circumstances are simply carrying out
the instructions of a medical practitioner. They are not
there to exercise a discretion but to do what they are
told to do and therefore the policy of the government is
not to afford them any right of conscientious objection.
If that is indeed the attitude that the minister was
expressing and the policy position of the government, it
is deplorable. Pharmacists and nurses who are
employed in public hospitals are just as much human
beings, with personal views and potentially very
strongly held personal convictions on subjects such as
this, as doctors are. It would be a tragedy if the attitude
were taken that if persons in those positions did not like
being involved in abortions and did not want to be
involved, the only alternative for them would be to
leave public hospital medical practice or medical
practice in any hospital in Victoria. I think that would
be a very unfortunate consequence. I think it would be
far better for us not to proceed with clause 7 at all so
that this issue is not engaged and pharmacists and
nurses are not subject to those instructions and so that a
medical practitioner needs to take direct personal
responsibility for his or her decisions in those
circumstances.
Mr LUPTON (Prahran) — I would like to make
some comments in relation to one aspect of the matters
that were raised by the member for Pascoe Vale, and
that relates to the application or non-application of the
Charter of Human Rights and Responsibilities. I seek to
make sure that the record correctly states the legal
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position. The member made a comment to the effect
that the Attorney-General came into the house and
suggested that the Charter of Human Rights and
Responsibilities would not apply to this legislation. I
would not like the record to in any way imply that the
government made a decision in an arbitrary way that
the charter would not apply to this legislation.
Ms Campbell interjected.
Mr LUPTON — I am hearing the member for
Pascoe Vale saying that that was not the implication,
but I am just making the point that that should not be
the implication. The charter explicitly excludes this
legislation from its ambit, and it would not be
appropriate to have a statement of compatibility in
those circumstances. I wanted to make that clear.
Mr RYAN (Leader of The Nationals) — I simply
want to make the point quickly that the matters as
referred to by the member for Prahran are not reflected
in the Scrutiny of Acts and Regulations Committee
report, as is indicated from the commentary on pages 7
and 8. The report says:
The committee will write to the minister seeking further
information about the application of charter section 48 to the
bill and, in particular, whether or not clause 10 will exempt
any existing criminal offences from the effects of the charter.

I think there are sound arguments why the charter
should be of application here, and I think SARC is onto
it.
Ms CAMPBELL (Pascoe Vale) — I would suggest
that the second component of the application of
clause 7 in relation to directing a registered pharmacist
or a registered nurse to supply a drug to cause an
abortion is relevant to this Parliament, to the citizens of
Victoria and to the Minister for Health in relation to the
nursing workforce.
The media explained this week that the Royal
Women’s Hospital is trying to fill 12, I think, midwife
positions. What is emerging in the United States is that
nurses are becoming increasingly reluctant to work in
an obstetric and gynaecological unit which performs
abortions. In 1998 only 40 per cent of nurses said they
would not work in such a unit. We are now looking at
61 per cent of nurses with that kind of response.
It seems to me that if we are going to be instructing and
directing nurses to engage in abortions to which they
may have a conscientious objection, or even a
professional objection, there is going to be a
negative — it could be severe in some hospitals —
impact on those hospitals’ ability to attract and retain
their nursing workforce. I ask the minister if he could
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outline at some stage before the bill goes to the upper
house what work has been done at our public hospitals
to identify the level of midwifery interest or general
nursing interest in complying with a direction, as
outlined in clause 7, that any registered nurse be
obliged to provide an abortifacient at the instruction of
a medical practitioner.
The minister would know probably only too well that it
is the lack of nurses or the lack of doctors that seems to
attract the media’s interest. Pharmacists are a step
removed from the public eye, but the minister would
also have the responsibility of trying to attract and
retain pharmacists. If we are going to be obliging them
to act against their conscience, what will be the impact
for attracting and retaining pharmacists in public
hospitals where clause 7 will apply?
Clause agreed to.
Sitting suspended 6.29 p.m. until 8.02 p.m.
Part heading and new clause
The DEPUTY SPEAKER — Order! I understand
it is the will of the house that the member for
Burwood’s proposed new clause A be considered
before clause 8. Is leave granted to proceed in that way?
Leave granted.
The DEPUTY SPEAKER — Order! I understand
the member for Burwood is aware that he is unable to
move the new clause in its current form without an
appropriation message being presented.
Mr STENSHOLT (Burwood) — I seek leave to
move my amendment 10 in an amended form, by
deleting subclause (1) from my proposed new clause A.
Leave granted.
The DEPUTY SPEAKER — Order! I ask the
member therefore to move his amendment in its
amended form and then speak to the proposed new
clause.
Mr STENSHOLT (Burwood) — I move:
10. Insert the following Part heading and New Clause to
follow clause 8 —
“PART 3 — FAMILY PLANNING AND
PREGNANCY SUPPORT SERVICES
A

Family planning and pregnancy support
services

(2) The Secretary to the Department of Human
Services may accredit family planning and
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pregnancy support services and must maintain a
schedule of those services for the purposes of this
Act.”.

This also relates to my other amendment in terms of
consequential amendments, particularly amendment 6
standing in my name. This amendment seeks to have
the Secretary of the Department of Human Services
accredit family planning and pregnancy support
services — in other words, keep a list of them and
make sure they are proper family planning and
pregnancy support services and that they maintain a
schedule. In other words, they have to keep a list for the
purposes of the legislation. It is my intention that that
list be made widely available to all medical
practitioners and health professionals associated with
the legislation.
Clause 8 deals with conscientious objection. My
amendment 10, as amended, deals with conscientious
objection and provides a way for medical practitioners
who have a conscientious objection to be able to not
refer on their patient in a compulsory manner, as is
currently provided for in clause 8. At the moment they
are required and compelled to make a referral on to
another medical practitioner who will perform an
abortion.
What I am proposing, as in my consequential
amendment, is that the practitioner provide the woman
with a copy of the schedule of family planning and
pregnancy support services. So they are required not to
refer somebody formally but are required to give people
a copy of the schedule. In that schedule will be full
information provided by the Department of Human
Services on what is available. In looking at that
schedule people will be easily able to refer themselves
to somebody who can help them in the manner in
which they are seeking. It is a way of dealing with the
conscientious objection clause and removing that
imposition on the practitioners who feel they are unable
to comply or would find extreme difficulty in terms of
their conscience in providing a referral to the woman.
I know it is a bit of a device, but it is also a very helpful
device because having in one place in a schedule, in a
publication widely available in terms of family
planning and pregnancy support services, will be a
great boon to all those women who want to know about
family planning and pregnancy support services. I
know there is information out there now, but this
schedule of services that hopefully are properly
accredited will be put there in one place — I will leave
that up to the department and the minister — and it will
give women surety that this is a good list and that they
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can go to these places knowing they are going to get
good service.
In terms of people coming in late term you will
probably find the Royal Women’s Hospital and the
Monash Medical Centre to be right at the top on page 1,
but it is not for me or for the Parliament to determine
that. It is a matter of making this list available. The
practitioners do not, in terms of their conscience, have
to provide a referral, but they can provide this schedule.
I know this is a consequential amendment in terms of
clause 8 dealing with conscientious objection, but I
need to remove this new clause in order to set up the
schedule in the department in order to make the
consequential amendment in clause 8 in respect of
conscientious objection. That is the proposal that I
have. It is a consequential amendment about
conscientious objection that is actually the key vote. I
think it is very important. I know this is an issue which
has come to us, and others may well talk about the
doctors and nurses and other people who have come to
them to speak of their concerns and about their
conscientious objection. This is a way of dealing with
it, and it is a sensible way of dealing with it. It is a way
that is possible and feasible, and I urge all members of
Parliament to support it.
Mr ANDREWS (Minister for Health) — I reiterate
the comments I made earlier on in the debate to the
honourable member for Burwood around what clearly
is his intention — that is, to see the expansion of family
planning and pregnancy support services. He has
proposed an important device, as he sees it, to be
inserted into the bill. I cannot agree to this, and the
government has not agreed to an appropriation, and
therefore the member for Burwood has amended his
amendment.
I reiterate my comments that, whilst I take these matters
seriously and I understand and appreciate the
motivations on the part of the member for Burwood, it
is my considered view that these are matters of policy
and ought not be written into this bill. However, I will
reiterate for his benefit that I am more than happy to
have discussions with him and receive representations
from him on these issues. I foreshadowed earlier in the
debate that I have asked my department to do some
work around these issues in a broader context — issues
of sexual and reproductive health and women’s health.
In a broader sense, maternity and pregnancy support
services are perhaps in need of a fresh look, and I hope
the member for Burwood will seek to make
representations as part of that process so that we can
deliver against the first principle in the amendments
that he has moved. I have not gone to the notion of
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conscientious objection because I think that will be the
subject of further amendments and can be discussed in
a broader context soon.
Mrs MADDIGAN (Essendon) — I would like to
speak against the amendment. I have a couple of
problems with it, and in some ways they are
contradictory. The member for Burwood has suggested
instead that a doctor should give people a schedule, but
presumably if you had a conscientious objection to
being involved in an abortion, you would possibly still
have a conscientious objection to handing out a
schedule that gives those details as well. In some ways
giving a written response is the same as giving a verbal
response — you are still giving out the same
information. It seems to me that is a difficulty.
The other thing is — and in some ways it is
contradictory, as I said — that if a woman comes to a
doctor seeking help, surely she has the right to get the
assistance that she is asking for. If you go to a doctor
normally and you ask to see a specialist in that area —
perhaps in some area they do not deal with —
obviously they will refer you on. What would happen,
if the amendment got up, if you went to a doctor and
they had a conscientious objection to undertaking the
role you wanted them to undertake? What would the
doctor say? Would it be, ‘No’ — end of conversation?
The woman would have been given no guidance and no
assistance with the medical problem that she has. I see
those two matters as problems with the amendment,
and therefore I will not be supporting it.
Mr CRISP (Mildura) — I very much wanted to
support the amendments proposed by the member for
Burwood, not in a way to overcome the conscientious
objection issue, but in its own right. I take on board
what the Minister for Health has said about work that
should be done in the family planning area. I am sure
everybody in this place has received the same
information as I have during this debate. We need to
look at our rate of teenage pregnancy and at other areas.
The cause of the need for abortion is a higher teenage
pregnancy rate than that in some of the countries that
we would like to align ourselves with, like New
Zealand and Japan.
I have some rates and figures here. We have 18.4 births
per thousand teenage women aged between 15 and
19 years, which is significantly below the figures for
New Zealand and Japan, at 2.9 and 4.6 respectively. I
very much support what has driven the member for
Burwood — that is, that we need better family planning
exercises. We have a great deal to do in this area. I
think we should be working in that area strongly and
paying as much attention as possible to it as we are

3595

dealing with the consequences of some of these sexual
health and sexuality issues that lead to unwanted
pregnancies and that have led us to this abortion debate.
Those teenage pregnancies can result in poor mental
health, so I hope the minister will be good for his word
in this house and will pursue this issue that the member
for Burwood has raised, because if we had done that
right perhaps we would not be having this debate
tonight.
Mr CLARK (Box Hill) — I also do not think that
the approach put forward by the member for Burwood
is a satisfactory solution to the problems created by
clause 8 of the bill. As the member for Essendon
indicated, it seems to me that a person who has a
conscientious objection to abortion would also have a
conscientious objection to providing a list in the terms
proposed by the member for Burwood. It has to be
borne in mind that, although the member’s amendment
refers to maintaining a list of family planning and
pregnancy support services, the context in which the
member is intending that this list be used is for it to be
provided to people when a practitioner declines to
advise, perform, direct, authorise or supervise an
abortion. Therefore presumably this list is intended to
be a referral to family planning services or pregnancy
support services that will provide advice regarding an
abortion. I certainly think that someone with a
conscientious objection to abortion may well wish to
refuse to assist in furthering an abortion by that means.
The honourable member is absolutely right in
identifying the fact that clause 8 is a very poor clause
indeed and that it is one of the most radical attacks on
freedom of conscience of any such clause of which I
am aware. In fact it is not a conscientious objection
clause; it is a compulsory participation clause. I think
that the better solution to the problems with clause 8 is
to vote later on to omit the clause and then to support
the alternative clause that is going to be put forward by
the member for Monbulk.
Mr STENSHOLT (Burwood) — I thank the
Minister for Health for once again reiterating his
assurance that he is taking a policy position to increase
or beef up family planning and pregnancy support
services through a range of initiatives. I am sure I will
be one of those who will be delighted to assist in that
regard, and I hope all members will support increased
provision of top quality family planning, pregnancy and
maternity support services in this state.
In regard to the conscientious objection, I understand
the member for Essendon and the member for Box Hill,
but I think there is a degree of difference in terms of
giving a woman a formal referral to another registered
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health practitioner who does not have a conscientious
objection to providing an abortion. It really is quite a
specific and conscious step that has to be taken. It is
quite different from providing somebody with
information by saying, ‘Here is a schedule of family
planning and pregnancy support services’, so that the
woman can then make the decision herself on whether
to make the contact. I think that is quite a significant
difference. Yes, I can understand that some people may
wish to do nothing because they have a conscientious
objection, but I think they can exercise sufficient duty
of care by providing this information, which would be
widely available anyway, rather than necessarily having
to make a decision to do a formal referral, which would
be a far more significant step.

Delahunty, Mr (Teller)
Dixon, Mr
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms
Kotsiras, Mr (Teller)
Lim, Mr

I note with respect to this amendment to clause 8
regarding conscientious objection that in the debate on
euthanasia in the upper house quite a number of
members of that house spoke strongly against the
provision for making a mandatory referral. One of the
reasons the euthanasia bill was not supported in the
upper house was that it contained a mandatory referral
against conscientious objection. It is quite odd that now
we are having a debate on abortion where mandatory
referral is strongly advocated. There is a dichotomy
there and a tension which presumably will be resolved
in the upper house. There should be some consistency,
and I am suggesting a sensible amendment. I am
advocating not only increased family planning and
pregnancy support but a reasonable device which
allows people to provide information while at the same
time acting according to their conscience if they have a
conscientious objection. I commend this amendment to
the house.

The DEPUTY SPEAKER — Order! As the house
has not agreed to the new clause, the member for
Burwood will not be able to move his amendments 6
and 8 because they are consequential.

House divided on part heading and new clause:
Ayes, 12
Blackwood, Mr
Brooks, Mr (Teller)
Campbell, Ms
Hodgett, Mr
Kairouz, Ms
Langdon, Mr (Teller)

Lobato, Ms
Merlino, Mr
O’Brien, Mr
Seitz, Mr
Smith, Mr K.
Stensholt, Mr

Noes, 56
Allan, Ms
Andrews, Mr
Asher, Ms
Batchelor, Mr
Beattie, Ms
Burgess, Mr
Cameron, Mr
Carli, Mr
Clark, Mr
Crisp, Mr
Crutchfield, Mr
D’Ambrosio, Ms

Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Napthine, Dr
Nardella, Mr
Neville, Ms
Noonan, Mr
Northe, Mr
Overington, Ms
Pallas, Mr

Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Robinson, Mr
Ryan, Mr
Scott, Mr
Shardey, Mrs
Smith, Mr R.
Thomson, Ms
Trezise, Mr
Walsh, Mr
Weller, Mr
Wooldridge, Ms
Wynne, Mr

Part heading and new clause defeated.

Clause 8
The DEPUTY SPEAKER — Order! Before calling
on the member for Burwood, who will be moving
amendment 7 standing in his name, I advise the house
that I am aware that some members may wish to speak
on the amendment and then separately on the question
that the clause stand part of the bill. The amendment
will be dealt with initially. Members who wish to speak
to both issues may do so, but when the amendment is
being debated they must confine their remarks to the
amendment only.
If a member wishes to speak on the content of clause 8
and does so in speaking on the amendment, that is the
only time they can speak on the whole clause. They get
two opportunities to speak, of 5 minutes each. If in
speaking to the amendment they include in their
remarks comments on the entire clause 8, they will not
be given a call to speak on the broader clause when I
put the final question that clause 8 stand part of the bill.
I hope that is understood. Members can take their pick:
they can speak on the amendment and on the entire
clause when the house deals with that section of the
debate, or they can speak twice strictly on the
amendment or twice on the entire clause 8 when the
house moves to the final question.
Mr STENSHOLT (Burwood) — I move:
7.

Clause 8, after line 32 insert —
“(5) Despite any conscientious objection to abortion, a
registered pharmacist is under a duty to assist a
registered medical practitioner by supplying drugs
to cause, or for the performance of, an abortion in
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an emergency when the abortion is necessary to
preserve the life of the pregnant woman.”.

I see this as very much a non-contentious amendment
insofar as it is just a logical extension of other
provisions in the bill. Every other provision in the bill
talks about doctors, nurses and pharmacists, but this
part only talks about medical practitioners and
registered nurses, not about pharmacists. Pharmacists
are called upon to supply drugs. The word ‘emergency’
is not defined; it can happen anywhere. There should be
a provision to cover the role of pharmacists in an
emergency, and that is why I have moved this
amendment.
Mr CLARK (Box Hill) — I speak in opposition to
this amendment. I can appreciate the logic of the
member for Burwood. He says, ‘If in certain
circumstances a medical practitioner is under a duty to
assist in an abortion, then a registered pharmacist
should be under a similar duty under similar
circumstances’. Even on that score there may be
reasons not to compel a pharmacist to take part in an
abortion, even though a medical practitioner would be
compelled to take part in analogous circumstances.
However, I do not want to enter into canvassing those
issues, because the member for Burwood’s amendment
can be disposed of on a much simpler basis — namely,
because the provisions in clause 8, as it stands, are
unsatisfactory. I obviously do not intend to canvass
them at this stage, but given that I regard them as
unsatisfactory, I regard the extension proposed by the
member for Burwood to be unsatisfactory, and once
this amendment is dealt with, there will be far better
ways of dealing with issues relating to clause 8 itself.
Amendment defeated.
The DEPUTY SPEAKER — Order! Debate can
now take place on the question that clause 8 stand part
of the bill. Members should note that if the clause is
agreed to, the member for Monbulk will not be able to
move his new clause A.
Mr MERLINO (Minister for Sport, Recreation and
Youth Affairs) — I think the debate on this clause will
be a most interesting one. Throughout this
parliamentary week we have heard many people talk
about current clinical practice in opposing amendments
to this legislation and defending the bill before the
house. Also, today we heard many members speak in
defence of doctors and codes of ethics. I would like to
begin by quoting from a letter signed by 50 medical
practitioners that was sent to the Scrutiny of Acts and
Regulations Committee. It says:
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The conscientious objection clause is extreme and
unprecedented. It is not in keeping with the codes of ethics of
every major professional health body in Australia. This clause
should be strongly rejected as an affront to the concept of
freedom of conscience and as an attack on the moral integrity
and autonomy of health professionals.

Clause 8 refers to the obligations of a medical
practitioner and states:
… the medical practitioner must … inform the woman that
the practitioner has a conscientious objection to abortion;
and … refer the woman to another registered health
practitioner in the same regulated health profession who the
practitioner knows does not have a conscientious objection to
abortion.

Such a provision is unprecedented. Put simply, this
means a conscientious objector is forced to actively
source another medical practitioner to do something
that they themselves are not prepared to do. For an
objector this is an obligation akin to performing the
abortion themselves. What implications does such a
provision have for those who contravene it?
Presumably it will have repercussions for the
registration of practitioners and their professional
standing as well as for the licensing and accreditation of
hospitals and clinics.
What of Catholic hospitals? I note the comments of
Christopher Prowse, the Catholic Auxiliary Bishop of
Melbourne, as reported in Tuesday’s Herald Sun. The
article states:
Catholic hospitals will not perform abortions and will not
provide referrals for the purpose of abortion.

Why are we deliberately creating this legal conflict? It
is absolutely unnecessary. Mature societies have always
provided for those who were affronted by or had
personal objection to the taking of human life; indeed
we provide laws for them. This legislation completely
overrides that basic right of both individuals and
institutions. There is no doubt that the medical
profession holds conscientious objection as one of its
most sacred principles. However, the attitude of the
Victorian Law Reform Commission (VLRC) is
reflected in its final report, which in paragraph 8.30
states:
A well-drafted conscience provision should ensure that
conscientious objection is based on adequate justification and
not mere prejudice.

Effectively that means that the VLRC considers the
notion of conscientious objection, the principle held in
such regard by the profession, as being based on
nothing more than mere prejudice. Furthermore, it
means that it regards those who refuse to perform or
assist in an abortion by way of conscientious objection
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as akin to practising unjustified discrimination. The
VLRC also states in paragraph 8.5 of its final report:
Conscience clauses feature in abortion laws in the ACT,
Northern Territory, South Australia, Tasmania, and Western
Australia. In all instances, the provision applies only in
non-emergency situations.

Certain jurisdictions do have provisions for medical
emergency, but despite the impression given in that
quotation, no jurisdiction in this country requires a
doctor to perform an abortion. Western Australia, the
Australian Capital Territory and the Northern Territory
all have conscientious objection clauses. The only
provisions for medical emergencies are found in South
Australia and Tasmania. In South Australia the
Criminal Law Consolidation Act has the standard
conscience clause. Then it says:
Nothing in …

It refers to the subsection, and continues:
affects any duty to participate in treatment which is necessary
to save the life, or to prevent grave injury to the physical or
mental health, of a pregnant woman.

The Tasmanian legislation does exactly the same
thing — it talks about treatment. There is nothing in the
South Australian or Tasmanian legislation that requires
a doctor to perform an emergency abortion. This
concept is a fiction. Rather, the measures provide for
emergency treatment to save the life of a pregnant
woman, as is the current clinical practice in every single
hospital in Victoria. The death of a foetus during
emergency surgery required to preserve the life of a
pregnant woman is not abortion. What has brought this
unprecedented provision into the legislation we are
debating? My question to the Minister for Health is:
what is the evidence that this kind of provision is
necessary? Is there evidence in Catholic hospitals, for
example, that treatment to save the life of a pregnant
woman has been denied?
Ms ASHER (Brighton) — As someone whose
support for this bill is very well known and on the
public record, I must say that clause 8 gives me the
greatest moral problem in assessing this bill. Whilst I
have used the argument of individual choice and the
rights of individuals to determine their own future as
my philosophical justification for supporting this bill
and the principles within it, it therefore must follow that
if I support choice for women, I must also support
choice for medical practitioners. However,
unfortunately this clause is not that simple, because
there are elements of clause 8 with which I agree and
there are elements of the amendment of the member for
Monbulk with which I agree as well.
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Should the voting fall as it has fallen throughout the last
couple of days, I will find that I will not have an
opportunity to vote for the aspects of the member for
Monbulk’s amendment with which I agree. I might add
that the first element of his amendment is an item with
which I do not agree. I find myself in a dilemma given
my philosophical approach of choice to this matter.
I will state my views, for what they are worth. I think it
is very important that people be able to exercise a
conscientious objection in all elements of life and in
particular to the bill before the house. I agree with
clause 8(1)(a), which provides that medical
practitioners must inform a woman seeking an abortion
that they have a conscientious objection to abortion. I
also agree that a referral should take place, and here I
refer to the report of the Victorian Law Reform
Commission, which refers to the member for
Monbulk’s statement that under the Infertility
Treatment Act there is a conscience objection to that
procedure. Importantly I refer to the Australian Medical
Association’s code of ethics at page 113. It would
appear that the AMA’s code of ethics is close to the bill
before the house but not an exact replication. According
to the information I have, the AMA’s code of ethics
says:
[W]hen a personal moral judgement or religious belief alone
prevents you from recommending some form of therapy,
inform your patient so that they may seek care elsewhere …

I guess that is the crux. Is seeking care elsewhere an
obligatory referral or is it simply an indication of your
conscientious objection? I understand that in practice
doctors are obliged to provide a referral, and I have to
say that I can live with that element of clause 8.
However, I am not completely sure whether clause 8(3)
and (4) are absolutely necessary, other than in relation
to a medical practitioner’s obligation to save someone’s
life.
However, I also want to refer to the law reform
commission’s recommendation at page 115 of its
report, which refers to conscientious objection being
applicable only to individuals who are ‘part of the
clinical therapeutic team’. My broad philosophical view
is that conscientious objection should be available to
others. As I said, I would think on the way the votes
have progressed that clause 8 will remain part of the
bill, and therefore I will not have an opportunity to
express my support for the amendment of the member
for Monbulk, not amendment 10(1) but the remainder
of his amendments.
I believe strongly in individual choice. My entire
political perspective as a member of the Liberal Party
and as a Liberal is the right of the individual to make
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their own decision — the right of the individual to
exercise choice. I strongly support this bill before the
house. However, I believe there are circumstances
under which medical practitioners have the same rights
as women to exercise their own choice.
Accordingly, as I said, I agree with some elements of
the existing clause 8, and the amendments which I
expect will not be put, but not with some elements. But
I feel so moved to make a number of these comments to
indicate that, whilst I have used the rationale of choice
for the woman, I also believe medical practitioners have
a right to choice.
Mr RYAN (Leader of The Nationals) — This clause
is an abomination and should be deleted from the bill. I
want to start with some definitions. Interestingly
enough there is no definition in the bill of
‘conscientious objector’ or ‘conscientious objection’, so
I have reverted to looking at the Australian Concise
Oxford Dictionary, which I am told has 97 000 entries.
I looked at the definition of ‘conscientious’. It says it is
of a person or conduct diligent and scrupulous.
‘Conscientious objector’ is a person who for reasons of
conscience objects to conforming to a requirement
especially that of military service. ‘Conscience’ is
defined as a moral sense of right and wrong, especially
as felt by a person and affecting behaviour or,
alternatively, an inner feeling as to the goodness or
otherwise of one’s behaviour. Finally, interestingly
enough, ‘conscience vote’ is defined as in a legislature
a vote on a moral issue — for example, euthanasia —
in which members vote according to conscience and are
not obliged to vote on party lines.
There is the ultimate rub. The 88 MPs in this place are
exercising conscience votes. We can all vote according
to how we, as a matter of conscience, feel about this
legislation. We have by agreement abandoned the
constrictions of what the party process otherwise
involves, enabling each of us to come in here and
determine freely our particular attitude to this by way of
a conscience vote, as defined.
On the other hand, we are debating a piece of
legislation on which we will exercise our conscience
vote with a view to forcing people who have a
conscientious objection to adopt a particular course of
conduct. There is the ultimate rub. How extraordinarily
and frightfully ironic is it that we are here in this state
of affairs, yet we are seeking to impose a different
position upon people who have a conscientious
objection?
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We do not have legislation such as this anywhere else
in the Australian jurisdictions. It simply does not exist,
as we have heard. It is an abomination that we should
seek to impose this not only upon registered medical
practitioners but also upon the nursing profession,
because that is what the provisions of clause 8,
paragraph (4) in particular, also incorporate. This
applies not only to registered medical practitioners but
to the nursing profession as well.
What a dreadful, invidious position we are putting
people in when we are here debating it free of any such
obligations and in circumstances where, as we
recognise, the whole Australian political system is
basically structured around an adversarial system. Our
politics in Australia work on the basis that we have
political structures in place. We are not 88 independents
in here — it we were, it would be absolute and utter
chaos. We organise the running of this place around
having political structures, yet we have seen fit to
abandon them for the purposes of being able to debate
this extraordinarily important piece of legislation.
I do not believe it is reasonable in any way, shape or
form that members of the medical profession or
registered nurses should have to submit to a process
that we are prepared to exclude ourselves from. It is
simply not a reasonable thing to do. As a matter of
sheer natural justice it is not a reasonable thing to do.
To then expose these people to some sort of
punishment by a jury of their peers under some sort of
entity which would presumably be the medical board,
which would then impose some sort of sanction upon
them in whatever form it might take, is another element
of this that I find thoroughly objectionable.
There is nothing in the legislation about how all those
processes are supposed to play out but presumably if, as
the minister has said on a number of occasions, current
practice is going to take its course, then we will see
these people being hauled up before the medical board
and being dealt with accordingly.
I believe it is a complete and inappropriate imposition
upon the people concerned. I refer members also to the
content of the Scrutiny of Acts and Regulations
Committee report, not only the report itself but also the
correspondence to SARC to which the member for
Monbulk has already referred. Of all the sorts of
amendments we have considered in this whole debate, I
implore members of this place to reject this clause. It is
an affront to the medical profession and a complete
contradiction, I believe, of human rights.
Mr ANDREWS (Minister for Health) — I rise to
speak against the amendment moved by the Minister
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for Sport, Recreation and Youth Affairs. In so doing I
may need more than one 5-minute period.
I will confine my comments in the first instance to the
notion of effective referral. If I can direct honourable
members to page 115 of the Victorian Law Reform
Commission’s report on the law of abortion, there is a
section that deals with the recommendations that have
been made and within them — and I am not
exhaustively quoting from them — the
recommendations deal with the notion of:
Save for medical emergency, no person is under a duty to
carry out or assist in carrying out an abortion.

I have no problem with that, and the bill does not
offend that principle. It states also:
A requirement that the person inform the patient of his or her
conscientious objection and make an effective referral to
another provider.

That is important, sensible and straightforward, and it is
reflected in the bill before the house. Also:
The provision should be clearly drafted to only apply to
individuals who are part of the clinical therapeutic team. It
should not apply to administrators, corporate services staff or
to organisations.

That, I think, deals with some matters that were raised
some time ago, but I may come back to that point as
well.
What the commission is saying to us is that, save for
emergency situations, conscientious objection is an
appropriate thing. Secondly, whilst it is appropriate to
hold such an objection, if you hold it, that does not
excuse you from providing effective referral to
someone who does not. Thirdly, those who legitimately
exercise a conscientious objection by not providing
service, care or treatment is a narrow concept, and it
does not extend to everybody who might in any way be
involved in the care, in this case, of a woman.
Much has been said not just about current clinical
practice in this debate but about best clinical practice. I
turn to the Royal Australian and New Zealand College
of Obstetricians and Gynaecologists (RANZCOG) code
of ethical practice, which is an important document and
one that, having spoken with the president of the
college about this issue at length, I am very pleased to
quote from. Section 2.6 states under the heading
‘Further opinion referral’:
Doctors should offer or arrange a further opinion and/or
ongoing care with another suitable practitioner if:
the patient requests this;
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the therapy required is beyond the individual doctor’s
expertise or experience;
the therapy required is in conflict with the doctor’s
personal belief/value system …

Then it goes on to talk about a range of other matters
that refer more to if a patient were to move from one
practitioner to another and so on.
I repeat the third condition:
the therapy required is in conflict with the doctor’s
personal belief/value system …

This pre-eminent body — which I would have thought
we could all agree was a credible commentator, if not
the arbiter indeed of what is best clinical practice —
says that the notion of an effective referral is in its view
central to best clinical practice.
Let us look at the issue. Again I do not disparage
anybody who holds a conscientious objection — not at
all — and in no way would I want any of these
comments to be seen to be doing that. But the notion
that holding a conscientious objection would expunge
my broader duty of care in the broader context and
framework in which I operate as a registered medical
practitioner is nonsense. The alternative to the
proposition in this bill would be that a registered
medical practitioner could show a woman the door. The
alternative would be to say, ‘I have an objection. The
law says I am entitled to hold that objection, and I have
no duty of care to you. You can go and look after
yourself, and I wash my hands of you’. No-one, in my
judgement, could put that forward as best clinical
practice.
This bill and these provisions give effect to an effective
referral which, in my judgement — a judgement in
which I am supported by RANZCOG and many
others — represents best clinical practice.
Mr MORRIS (Mornington) — I am speaking on
the question of whether clause 8 should stand part of
the bill, and probably in a rare break as a strong
supporter of this bill, I have a different view from that
just expressed by the minister. I have great difficulty
with the concept of legislating on these issues when
they are clearly a matter for the profession.
I also share with the member for Brighton a conviction
that this subject is about choice. I do not believe that we
in this Parliament should be saying that all parties
involved in this matter, including the parliamentarians
who are legislating on the issue and anyone who has the
misfortune to be caught up in the process of terminating
a pregnancy, has a choice — unless you happen to be a
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health professional or a doctor. I do not believe we
should be legislating to remove choice from those
people.
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Another open letter to all Victorian parliamentarians
signed by 224 medical practitioners and specialists
states as follows:

Other speakers have made the comment — and made
the point very effectively — that there is a code of
ethics and there is an accepted practice, and I think that
is the way these issues should be dealt with. They
should be dealt with at a professional level and not set
in concrete by people who have at best a rudimentary
understanding of the practicalities and issues involved.

… serious concern is that the bill will force doctors to
participate in abortion referrals, early and late-term, against
their conscience and medical judgement, or face sanctions.

I have not been through the parliamentary handbook,
but from memory we do not have any practising
members of the medical profession in this chamber, so I
do not think we are speaking with any firsthand
experience. As I said at the outset, this is about choice,
and I cannot in good conscience support a clause that
says, ‘Everyone else has choice, including everyone in
this Assembly, except the health professionals’. I will
not be supporting the inclusion of this clause in the bill.
Whatever the fate of this particular clause, that will
certainly not stop me from supporting the bill.

… Doctors must not be coerced by any legislation to
cooperate with acts morally indistinguishable from …
infanticide …

A large number of medical experts have signed those
letters. They refer to a large group of peak bodies which
have said that these provisions in clause 8 are
unacceptable and unconscionable. They go against the
code of practice and code of ethics of many of our
senior colleges, and they go against the practice and
ethics of the Australian Medical Association and many
of our royal colleges. I concur with those peak bodies.

Dr NAPTHINE (South-West Coast) — I rise to
speak on clause 8 and to declare my opposition to
clause 8 with regard to conscientious objection. I wish
to quote from a few letters I have received. One is from
a large number of qualified doctors, obstetricians and
gynaecologists, who say:

I believe that if a health professional has a
conscientious objection to abortion, that health
practitioner has a moral obligation to inform the woman
of his conscientious objection and advise the woman to
seek further advice. But to go that step further — the
step too far — and say he must refer — —

Any legislation which legally compels doctors and other
health-care workers to act against their conscience, and their
medical judgement, to perform or assist at abortions in some
circumstances and refer for abortions in all circumstances is
unconscionable and should be strongly rejected.
Such legislation undermines the moral integrity of health-care
workers; it makes a mockery of the idea of freedom of
conscience.

Further the letter states:
Such legislation is at odds with the current positions adopted
by the Australian Medical Association, the Royal Australian
College of Nursing, the Royal Australian College of
Physicians in their codes of professional behaviour and by the
National Health and Medical Research Council in its code of
ethics.

I refer to another letter I received signed by professors,
chief executive officers and chairmen of the boards of
major hospitals across Victoria. It states:
Of particular concern are those clauses that impose
obligations on health professionals who have a conscientious
objection to undertaking abortions. These clauses are
offensive and contrary to good clinical care and contravene
the basic human rights of health professionals.

…
Doctors in Victoria … will be required by the law under
section (b) to take part in the referral process for abortion,
even if they object strongly on ethical and medical grounds.

Ms Pike — Or she!
Dr NAPTHINE — To say he or she must refer the
woman to a health practitioner who he knows does not
have a conscientious objection and who will do the
abortion is totally unacceptable, and it is a step too far. I
also wish to comment on clauses 8.3 and 8.4. I have
sought advice at briefings about what exactly the
circumstances are that clauses 8.3 and 8.4 refer to. I
refer again to the original letter I quoted from. It says:
The concept of an ‘emergency abortion’, properly
understood, is a fiction, which does not accord with current
clinical practice.

I have sought advice at briefings about exactly what
examples can be given where this situation that is
anticipated in section 8(3) and (4) arises. I believe that
in the circumstance of an emergency situation, doctors
will act to do everything they can to preserve the lives
of both the mother and the foetus. That will be their
first and primary responsibility. They will do
everything humanly possible, to the best of their skill
and ability, to preserve that life. But this concept that
you perform an emergency abortion in that
circumstance is just foreign to me, and I cannot grasp or
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understand it. I agree with what the doctors say: it is a
fiction and it does not accord with clinical practice. I
seek the minister’s advice and ask her to explain the
circumstances they are talking about.
Ms MORAND (Minister for Women’s Affairs) —
First of all I want to thank the members for Brighton
and Mornington for their support for the bill. I
understand they are putting forward and supporting the
omission of clause 8.
Can I say in follow-up to the remarks of the member for
South-West Coast why it is so important to have in this
bill the duty to perform an abortion in an emergency. I
will provide him with some examples that I have been
given. As the member said in his contribution, of course
the doctor’s first instinct would be to try to save the
mother and the child and to maintain the pregnancy; of
course that would happen, but there are examples,
which include a severe antepartum haemorrhage. This
can occur at any stage of the pregnancy, in the second
trimester as well as in the third, and in some cases the
treatment will very likely result in the loss of the
pregnancy. But if no treatment is provided, the mother
will die. That is a fact: you die from antepartum
haemorrhage. I am sure most members, even if they are
not medically trained, would know that fact: a woman
can bleed to death from a haemorrhage from the uterus.
Another example is fulminant pre-eclampsia. That also
can happen at any stage, and the pregnancy must be
ceased — the foetus must be removed — or the mother
could die from a stroke, kidney failure and/or other
consequences of the pre-eclampsia. Pre-eclampsia is
not a rare condition. There are probably people in this
chamber who have known someone who has gone
through a pregnancy and had to be treated for
pre-eclampsia. It is a very serious condition, and it is
not rare.
It is not correct to say there are no examples. I have
provided some. They have been provided to me by the
doctors that we have advising us in the department; and
as a former nurse I am aware of some examples from
other medical practitioners that I have associations
with. So there are examples. It is important to have in
the bill that duty to preserve the life of the woman in
the extreme cases.
Mrs VICTORIA (Bayswater) — I just heard the
word ‘pre-eclampsia’, and I heard it was a reason for
termination. I suffered pre-eclampsia.
Honourable members interjecting.
Mrs VICTORIA — Please don’t tell me what I did
and did not hear.
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The DEPUTY SPEAKER — Order! I remind
members that this been a long debate. I ask everybody
to continue in the vein that we started out in — that is,
that we respect everybody’s contribution. I also remind
members that they must speak through the Chair.
Mrs VICTORIA — Pre-eclampsia is indeed an
extremely serious medical condition. I suffered it when
I was pregnant with my daughter. I was hospitalised
several times; betablockers were used to bring down the
heart rate, and all sorts of things. I was monitored on a
daily basis, and complications actually followed post
birth. It was never mentioned that this was potentially a
reason for a termination — never, not once. I am sorry,
but in my book pre-eclampsia does not fit into that.
Let me talk about this particular amendment to have
clause 8 taken from the bill.
The SPEAKER — Order! Just to clarify, the
question is that clause 8 stand part of the bill, so there is
no amendment.
Mrs VICTORIA — Okay. I support the omission
of this clause. I am sensitive to people’s objections and
I believe as Australians we are very sensitive to
people’s objections. We have seen schools stop nativity
plays and other Christmas activities so as not to offend
people in their community. If you go overseas and
choose to go into a mosque, as I did in Turkey, you
agree to take off your shoes and wear a shawl around
your shoulders out of respect for the religious beliefs of
others, but you make the choice to do that and walk in.
If you go to the surgery of a doctor who has a
conscientious objection, quite often religious, to the
contraceptive pill or sleeping tablets or drugs of
addiction, there is invariably notification in the waiting
room that the doctor has those beliefs. It is then up to
the patient, upon walking into the surgery, to identify
that that sign is there and reason, ‘Okay, I came in for
the pill. This doctor clearly states, before I even see
them, before my Medicare card is charged, that they
will not prescribe what I have come in for’. Therefore
you leave and find another practitioner.
Why, then, can this clinic not have a sign up saying
‘We do not refer patients for abortions’? Then before
seeing the doctor and having a discussion which may
turn one way or the other, they would have the option
to go elsewhere. We talk about women having choice,
and as MPs we certainly have choices. In this particular
chamber we are asked often to make choices. Why are
we trying to legislate to take choice away from doctors
who are also people? Why should they not have the
choice not to address this with a woman? The member
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for South-West Coast read out some letters from a
substantial number of doctors who are asking us to
delete clause 8.
Clause 8(b) says the practitioner must:
(b) refer the woman to another registered health practitioner
in the same regulated health profession who the
practitioner knows does not have a conscientious
objection to abortion.

How would that doctor know? Even if they had to refer
on, how is a doctor supposed to know that the person to
whom they refer their patient will then refer the lady on
for abortion? I think we are asking far too much of
doctors. If they choose to object, that is their business; it
is their right to do so. I find this clause absolutely
unbearable and unthinkable, and I think it should be
removed.
Mr BURGESS (Hastings) — Having been a
practising lawyer prior to coming to this place,
obviously I have had access and time to examine a lot
of legislation from different places. I have to say,
though, that I do not believe I have ever run into a piece
of legislation with a measure quite as outrageous as
this. Clause 8 sets a very undesirable precedent.
Last night in this place we decided to continue to allow
doctors to perform an inhumane and grotesque fatal
procedure on babies because we will not tell doctors
what to do. Now we are proposing to direct them, in an
unprecedented way, how to think. I think it goes much
further than that. In fact we are actually mandating that
if a doctor is to advise a woman — that is just giving
advice — about a proposed abortion they must send her
away.
I would like a point clarified by the minister. If a
woman requests that a registered health practitioner
advise on a proposed abortion, what happens if that
conversation continues and she decides not to have an
abortion? Is he therefore liable for that woman to come
back because he did not send her away according to the
legislation, even if she had only asked for advice on
whether to have an abortion? Or is he in fact compelled,
regardless of what she has asked him, to then send her
somewhere, in a position that defaults in favour of at
least agreeing that an abortion could take place?
I think the legislation creates a precedent that we should
avoid at all costs. We should not be directing doctors
how to think. I think that is a completely different way
of approaching things from the more reasonable
approach last night, when we were talking about
doctors being required not to perform a particular type
of procedure. I ask the minister, with great respect, if he
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could clarify clause 8 and say what the outcome of the
situation I have described would be.
Mr CLARK (Box Hill) — This is the most radical
and extreme provision on this subject in any jurisdiction
in Australia. No other jurisdiction has felt the need to
legislate to coerce medical practitioners in the way this
clause proposes. It is a clause that is more accurately
characterised as a compulsory participation clause than
a conscientious objection clause. I struggle to
understand the rationale behind the wording of the
clause. I can think of only two possible explanations.
Either those who are putting it forward have no idea of
the nature of what a conscientious objection on this
subject actually consists of or, alternatively, they have
introduced this clause with the deliberate objective of
driving out of the health sector those who hold beliefs
contrary to their own on the subject of abortion. If that
is not their intention, it is definitely going to be the
effect and consequence of this clause if it proceeds.
We have been told we should agree to it because the
Victorian Law Reform Commission recommended it,
as if its recommendations were on tablets of stone
handed down from on high. In other contexts we have
been told that the provisions we should be
incorporating in this bill should reflect current clinical
practice. This does not reflect current clinical practice;
quite the contrary. We have been told on other
occasions that we should do what the Australian
Medical Association recommends we do, but when the
AMA says that it is opposed to this clause we are told
to ignore it and listen to the commission instead.
This clause says that anybody who has a conscientious
objection and therefore wishes not to be involved in an
abortion is under a duty to find another practitioner who
the first practitioner knows does not have a
conscientious objection and is then obliged to refer their
patient to that other practitioner. These are two very
distinct actions which coerce the person with the
conscientious objection into participating in the very
process with the objective to which they object.
Subclauses (3) and (4) of this clause, which relate to
emergency situations, override any professional
judgement of the practitioner concerned as to what is
appropriate in the circumstances or their capacity or
competence to perform the abortion. Those subclauses
also override any question of a woman’s consent to an
abortion. It is just not mentioned in this clause, albeit
that a woman’s right to decide has been pre-eminent in
other aspects of this debate.
In relation to emergency situations, the member for
Monbulk pointed out that laws in other jurisdictions
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talk about the duty to treat, not the duty to carry out an
abortion as if an abortion is the only solution. The
emergency issues would be more than adequately dealt
with by a provision in the terms that the member for
Monbulk described, which also broadly corresponds to
the common-law position. Overall the common-law
position, the position with no clause at all, would be far
more satisfactory all round than what is in this clause
because that does have a sensible balancing of the
rights of the respective parties. A doctor would be in a
position to say to a patient that they have a
conscientious objection and that they are therefore not
in a position to provide advice or assistance on that
subject. In many contexts, this conscientious objection
clause extends only to doctors. As we have canvassed
in other circumstances, it does not offer full protection
to other professionals and other workers in the health
sector.
As the member for Monbulk pointed out, Bishop
Christopher Prowse has stated categorically:
Catholic hospitals will not perform abortions and will not
provide referrals for the purpose of abortion.

I expect there are many other institutions and many
other professionals of Christian, Muslim and other
faiths, or indeed no faith, who would similarly refuse
point blank to comply with the edicts of this clause. It is
a bit like the old World War I practice of rounding up
the conscientious objectors, taking them to the front and
shooting them, because make no mistake about it, if this
clause is passed, it will suit those who seek to provoke
doctors with conscientious objections by deliberately
approaching them, lodging a request and triggering this
clause.
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objection. What is the driver behind this specific
clause? Where has this come from?
It is an overriding argument of those who support this
piece of legislation that we are not going to see more
abortions performed as a consequence of the passing of
this bill. One can only assume that an argument for this
clause would be that there are women missing out on
abortions because of the lack of this provision, which
flies in the face of the argument put by those opposite
that we will not be seeing more abortions once this bill
is passed. I ask the minister to explain to the house what
has been the driver, what is the precedent and what is
the history that has required the introduction of
clause 8(1)(b).
We are not asking any other professionals to act in a
way that overrides their personal views, but we are
asking that of doctors. I have been approached by many
doctors and I have received correspondence from a
number of doctors who are certainly opposed to this
clause. I would like to understand the minister’s
position.
Mr HUDSON (Bentleigh) — I rise in support of the
clause, and I do so because this is about an issue of
choice.
Honourable members interjecting.
The DEPUTY SPEAKER — Order! If other
members wish to speak, they will rise in their place.
Other than that, I have called the member for Bentleigh
and I ask that he be heard in silence.

Mr WAKELING (Ferntree Gully) — I rise to make
just a brief contribution, because a number of people
have already indicated concerns with this bill and I
indicated my concerns with this provision clearly in my
speech in the second-reading debate. Those who
support the bill say that it is predominantly about
choice, but as has been put by other speakers tonight,
the one group that will not have a choice under this
legislation will be doctors. There are many doctors
who, in accordance with the Hippocratic oath, take the
view that their main goal is to save life, not take life. I
cannot understand why we as politicians are actually
seeking to override the views of doctors on this very
important issue.

Mr HUDSON — Thank you, Deputy Speaker. Let
us consider a situation where you are in a small town
that has only two medical providers, both of whom
have conscientious objections. Further, that you are a
young woman, living alone with your father who
happens to be raping and abusing you, and you fall
pregnant. You go to the medical practitioners who are
in your town, but they say sorry, then show you the
door and say, ‘We can’t help you’. They cannot even
tell you where to go; they cannot tell you that in the
major regional town or down in Melbourne there might
be a service that you can go to, talk to the people there
and receive assistance. In that circumstance you are
saying completely that that woman will have no choices
and no professional referral or professional guidance
made available.

The question I have for the Minister for Health, who is
at the table, concerns clause 8(1)(b), which requires the
automatic referral of a woman by a medical practitioner
who has a conscientious objection to a medical
practitioner who does not have a conscientious

We have to understand that in some of these situations
we are dealing with very serious social medical
difficulties that some women will confront. They are
not all well connected, they do not all have the right
level of support, they do not have access to the medical
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advice or counselling that might be available to
others — —
Ms Campbell interjected.
The DEPUTY SPEAKER — Order! The member
for Pascoe Vale will have her turn when I call her.
Mr HUDSON — I have listened to the member for
Pascoe Vale in silence for a long time.
The DEPUTY SPEAKER — Order! The member
for Bentleigh, through the Chair.
Mr HUDSON — I believe that in those situations
the doctor has a professional duty. I do not believe a
doctor is ‘participating’. In any event we are making
assumptions about what will happen at the end of the
process. That young woman may speak with another
practitioner, may have counselling and may decide that
she is not going to have a termination. We do not know
what will happen as a result of that referral.
I think that the Royal Australian and New Zealand
College of Obstetricians and Gynaecologists
(RANZCOG) in its code of ethical practice for
obstetricians and gynaecologists has got it right. It has
indicated quite clearly that in those circumstances a
doctor ought to be providing a referral. I note further
that the Australian Medical Association’s code of ethics
states that a practitioner may decline to enter into a
therapeutic relationship where an alternative health-care
provider is available and the situation is not an
emergency.
In the situation that I have just described, there is no
other provider available. They do not have to provide
the services, but I think they have some responsibility
to provide a referral.
Mrs FYFFE (Evelyn) — In my role, I attend many
new citizenship ceremonies, as do other members of
Parliament. One of the things that is important to those
people who choose to be Australian, particularly those
who have come from more rigid regimes, is the fact that
we have freedom — we have freedom of choice and we
have freedom to speak what it is that we think and feel.
Yet here we are looking at legislation that will take
away the human rights of medical practitioners —
doctors and nurses — and force them to do something
which is against their conscience for whatever reason
that they are against abortion, whether it is religious or
something else.
Not so long ago this house voted against doctors giving
an advice to a patient that they can seek counselling if
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they wish. The member for Bentleigh has highlighted
that you might have a country town situation where
doctors, because of their conscience, will not perform
abortion. If counselling were given to those women
who are seeking help, they would know where to go
and find someone to talk to in their distress.
I find it so hard that you are going to curtail the
freedom of medical practitioners when you are
allowing so many other things and objecting to so many
other amendments that have been put up as
requirements. They were put up in good faith for the
care and support of the women and men. The
counselling was not intended to be just for women. Yet
here you are taking away the rights of medical
practitioners and nurses. This has been the one clause
that has raised so much attention out in my community
and with the people I have spoken to. When I read the
bill I knew I could not support it because of this clause.
I will say again that I am not against abortion. I believe
there is, sadly, a need for abortion at certain times —
there always has been. I want women to be safe, I want
them to be able to get the best support and services, but
I do not want doctors and nurses who genuinely and
sincerely cannot perform abortions or be involved in
abortions to be in any way forced to do it because for
some reason you are taking a report that absolutely
must be adopted and you are not thinking about what
more you can do. You must not just accept blindly. You
are members of Parliament and have to look at every
aspect of people’s lives in this state.
The DEPUTY SPEAKER — Order! I call the
member for Mill Park. I am not referring to the member
for Mill Park in particular, but I ask members to be
careful about the use of the word ‘you’ during their
contributions. The word ‘you’ refers to the Chair. I ask
members to be careful about the way they express
things.
Ms D’AMBROSIO (Mill Park) — I wish to take a
very short amount of time. I speak in support of the
existing clause and against the amendment. Specifically
what is most important to me is that what purports to be
the replacement clause is totally silent on and provides
no protection whatsoever to pregnant women in an
emergency situation.
When we talk about human rights we also need to
consider very carefully the human rights of a pregnant
woman who is an emergency situation where, if the
amendment is successful, there will be no requirement
on a medical practitioner to provide assistance in a
medical situation. There is no balance.
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The amendment would remove the balance of a
medical practitioner who needs to balance a
conscientious objection to providing or assisting in an
abortion procedure with the emergency situation and
their own professional and ethical need to provide
assistance and to save lives in the case of a pregnant
woman in an emergency situation. I think the
amendment is absolutely flawed for that simple reason.
There are many other reasons that I could go into for
why I am not supporting the amendment, but that one
stands out as a very distinct amendment which has no
balance whatsoever.
The DEPUTY SPEAKER — Order! I remind the
member that we are debating the question that clause 8
stand part of the bill. We are not debating the
amendment that could be moved by the member for
Monbulk; however, the member can make reference to
it.
Ms D’AMBROSIO — I understand that we can
make reference to it. I think it is very important for us
to recognise that the existing clause 8 provides that
necessary balance between a conscientious objection
and situations confronting medical practitioners in
which pregnant women may present in an emergency
situation and where life and death are confronting the
medical practitioner.
Mrs FYFFE (Evelyn) — I ask the Minister for
Women’s Affairs to inform us of instances where
abortions have been refused during emergencies here in
Victoria.
Mr FOLEY (Albert Park) — I rise to support the
clause and to argue that it should stand as it is. The
member for Evelyn has made comments about what we
would do in our own lives and acting within our own
electorates. The member for Bentleigh has described a
theoretical a real situation, which I am sure is real.
Using an example in my own electorate, I can describe
a real situation.
The Sacred Heart Mission, operating in St Kilda, is a
fine institution run by the Catholic Church; it has
operated for more than 25 years. It helps some of the
most disadvantaged and marginalised people in our
society. One of the largest groups they deal with,
beyond the homeless and those confronting multiple
levels of disadvantage and abuse and substance abuse,
is the street sex workers of St Kilda.
From my role as the member for Albert Park and from
dealing with the Sacred Heart Mission, I am well aware
that the medical services the mission provides on a
regular basis deal with young women who come in with
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all sorts of horrendous conditions, and quite regularly
they are pregnant. It is a part of the Catholic Church
that they are not in a position to assist these young
women in the way that they would regularly seek to do
in regards to procuring an abortion. Not too far down
the road is another support service — a number of
them, in fact — which support women who seek these
arrangements.
Without doubt, Sacred Heart Mission will deal with this
issue every day, every week. This clause will assist that
mission in dealing with some of the most vulnerable
people in a way that respects the rights of those women.
I can concede that the Catholic Church, through the
mission, has its view and its rights should be protected,
but when those rights clash with the rights of some of
the most vulnerable people in our community to have
their rights protected and to have their rights balanced
against the rights of the Catholic Church, give me the
rights of those young women every day. This clause
should stand as is.
Ms LOBATO (Gembrook) — Here in the
Parliament we have a duty and responsibility to follow
our own consciences and vote on the Abortion Law
Reform Bill as we see fit. The amendment seeks to give
that same right to doctors who feel compelled by their
consciences, as we do, to speak out and to act in
accordance with their own moral beliefs. To say that
doctors can have a moral objection to abortion but not
allow them to act in a manner which is consistent with
their conscience in practice is to deny to citizens of
Victoria the very rights which we are exercising in the
Parliament today. In fact the legislation as it stands does
worse than that. It compels doctors to act in a manner
contrary to their deeply held convictions and forces
them to be hypocrites to their own beliefs.
The state government has rightly allowed a conscience
vote on this legislation because it is complex and
difficult and because members of Parliament need to be
able to make a decision on their own terms. This clause
goes against community and professional expectations,
is not part of current clinical practice and contradicts
Labor’s commitment to protect workers.
Mr DELAHUNTY (Lowan) — Clause 8 is one on
which I wish to make a strong contribution, in that I
think it is one of the most extreme clauses in this bill. It
forces health practitioners to assist a woman to have an
abortion.
During the debate in this house tonight and many times
over the past few days we have talked about choice. We
have given ourselves, as members, a choice; the three
parties have given MPs a choice in how they will vote
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on this issue. I have heard the arguments about giving
women a choice, but this clause proposes not to give
health professionals that same choice. By agreeing to
this clause we would be forcing health professionals to
assist in performing abortions.
The bill provides that a registered health practitioner
who has a conscientious objection ‘must’ inform the
woman that he or she has a conscientious objection.
That is fine; it is important that that happen, but the bill
also says that the medical practitioner ‘must’ refer the
woman to a practitioner that the practitioner knows
does not have a conscientious objection. I would have
thought that would be very difficult in a lot of cases.
They might not always know. I have heard it mentioned
in discussions I have had that maybe the Medical
Practitioners Board of Victoria could register and
identify medical practitioners who want to be registered
as being either in favour of or against abortion. I am not
sure if that can be done, but that could be one way
around it. However, the reality is that by making it
mandatory we would be forcing registered health
professionals to assist in performing abortions.
Like many members, I have received a lot of letters. I
have one signed by many doctors, which says:
… many health practitioners who hold that performing or
assisting at abortion is unethical also regard it as unethical to
cooperate professionally in abortion by ‘referring to another
whom the practitioner knows does not have a conscientious
objection …

The letter goes on:
This requirement goes far beyond the statement in the
RACP —

that is, Royal Australian College of Physicians —
Ethics: A Manual for —

consultant —
Physicians, which states: ‘Personal beliefs: when a personal
moral judgement or religious belief prevents a physician from
recommending some form of therapy, the patient should be
told and given an given an opportunity to seek alternative
care.

I received another letter from the Australian Catholic
University. We all know that Catholics are against
abortion, but this university has campuses in Brisbane,
Sydney, Ballarat, Canberra and Melbourne which
provide a lot of nurses. I quoted this letter during the
second-reading debate, and I will quote it again. It
states:
Essentially, economic rationalism and professional
discrimination is driving the deliberate omission of the ability
of nurses to conscientiously object to their participation in any
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intentional procedure or treatment that procures an abortion.
This response is an affront and total disrespect to all nursing
professionals by the Victorian state government.

Again, there are some very strong people who are
telling us that we have given ourselves a conscience
vote as members of Parliament. We also want to give a
choice to women — and I agree with that in a lot of
ways. However, these people are telling us that we are
not giving any choice to health professionals. I strongly
argue that members support the omission of clause 8.
Ms CAMPBELL (Pascoe Vale) — Many people
have spoken about doctors in their contributions, but I
want to concentrate particularly on nurses. This is not a
conscientious objection clause, and it is an affront to
claim that it is. It compels doctors to act in a way that
they may consider to be immoral. The bill wants them
to do what, in conscience, they cannot. In fact, the
clause instructs nurses to act in a way that is immoral
from their particular perspective.
The proposed legislation provides that all doctors,
registered nurses and pharmacists must act in a way that
correspondence sent to us shows is incompatible with
many of their firmly held and well-grounded truthful
examinations of the facts before them and therefore
their conclusions in conscience.
I refer particularly to clause 8 (4) which states:
Despite any conscientious objection to abortion, a registered
nurse is under a duty to assist a registered medical practitioner
in performing an abortion in an emergency where the
abortion is necessary to preserve the life of the pregnant
woman.

People have already spoken about how serious it is for
doctors. Doctors would be acting based on their clinical
assessment and their conscience. Subclause (4) is
obliging a nurse to assist even when in her judgement it
is not appropriate that the abortion occur.
This bill lacks a no-disadvantage conscientious
objection provision, and that is a matter I will take up
later. Nurses have a particular problem because they are
under a duty to assist in a late-term abortion if the
doctor requests it and claims that it is an emergency.
Keep in mind that it is not the nurse’s decision, but the
doctor’s decision. At least doctors can exercise their
discretion that late-term abortion is never medically
necessary.
Attempting a live birth is a safer option if the woman’s
life is in danger is the view of some of the nurses who
have spoken to me. Late abortions necessarily involve
an additional procedure such as a fatal injection to the
child in utero or destruction of the brain during
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delivery. Many nurses will not participate in such an
act.
I again refer to the submission by Joe Grainger to the
Scrutiny of Acts and Regulations Committee in which
she says that the legislation is a breach of the Victorian
Charter of Human Rights and Responsibilities Act. She
further states:
Evidence can also be found suggesting that the inability of
nurses to conscientiously object to their directed involvement
in a procedure or treatment that procures an abortion is
contrary to the Victorian Charter of Human Rights and
Responsibilities Act. Section 14 in this act states that ‘Every
person has the right to freedom of thought, conscience,
religion and belief …’ and therefore this implies
conscientious objection on the grounds of such conscience,
religion and belief is a fundamental right for all health
professionals in accordance with Victorian law. Omission of
this provision … contravenes Victorian human rights
legislation.

She says that hospitals that force a nurse to assist with
an abortion without any regard to that nurse’s
convictions is, in her view, violating the state’s human
rights legislation. She further says that it is opening the
hospital to possible constructive dismissal grievance
and lawsuits. She points out that in other jurisdictions,
for example, Canadian nurses have appealed for their
human rights and have won a court case.
While reading her comments earlier in the house I
received an email from her, which says:
I am listening to the debate.
Canadian nurses who were prevented to conscientiously
object have taken legal action against their hospitals and the
state on the grounds of human rights — and they have won.
This will happen in Victoria also, there is no doubt about that.

Mrs VICTORIA (Bayswater) — I refer to
something the member for Albert Park said about
Sacred Heart Mission. It has left me wondering whether
it is just there for pregnancy-related services. I suggest a
body like Sacred Heart Mission is so much more, and I
am wondering whether forcing a social support service
to go against everything it believes will force it to close,
thereby denying many women and men who use its
services the pastoral care and support that they seek. It
may be forced to close as a result of being forced to do
something it finds fundamentally unacceptable.
Ms CAMPBELL (Pascoe Vale) — I continue on
my theme of nurses. I refer members to the Australian
nurses code of ethics 2008. There are three codes of
ethics value that relate to this debate. Value statement 1
states:
Nurses value quality nursing care for all people
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The subsequent explanatory statement states:
Nurses are also entitled to conscientiously refuse to
participate in care and treatment they believe on religious or
moral grounds to be unacceptable (‘conscientious objection’).

Value statement 4 states:
Nurses value access to quality nursing and health care for all
people

This is explored further in explanatory statement 1,
which states:
When caring for oneself calls into question participation in
particular practices (whether in a research, educational,
managerial or clinical domain ), nurses act in accordance with
the statements contained in this code regarding conscientious
objection.

Value statement 5 states nurses value informed decision
making. The subsequent explanatory statement says at
point 1:
Nurses make informed decisions in relation to their practice
within the constraints of their professional role and in
accordance with ethical and legal requirements. Nurses are
entitled to do this without undue pressure or coercion of any
kind. Nurses are responsible for ensuring their decision
making is based on contemporary, relevant and well-founded
knowledge and information.

Nurses can conscientiously object to a treatment on the
basis of their assessment of the medical needs of the
patient involved. This clause puts a line straight through
their right to conscientiously object. The fundamental
rights of nurses are at stake in clause 8, and particularly
subclause (4).
I am a member of the Labor Party: it looks after
workers, including nurses. It stood proudly with those
who fought conscription because they had a
conscientious objection to taking human life or going to
war. We are talking about workers — nurses — in this
state who have a conscientious objection to a medical
procedure either on medical grounds, the grounds of
clinical practice, or for moral or religious reasons.
I know MPs will have a conscience vote, but as a
member of the Labor Party, a party that has a proud
record of standing by workers and standing up for those
who take matters of conscience seriously, I find it
astounding that I am up here speaking in this way
against a clause that has been brought in by an ALP
government that is headed ‘Obligations of registered
health practitioner who has conscientious objection’.
In the short time I have left I will refer to the Australian
Medical Association. I know it has written to the
government, expressing concern about the
conscientious objection provisions of this legislation. I
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think it is important that the upper house have access to
the material expressing that concern. Other members
have mentioned receiving letters stating that there are
certain hospitals and health care systems that would not
be able to abide by the law, and that is something we
have to take most seriously.
Mr BURGESS (Hastings) — I notice that the
Minister for Women’s Affairs is in the house, and I ask
her to provide an answer to the question I posed earlier
with respect to this clause. I have a number of other,
very brief questions to which I would like an answer.
Regarding the interpretation of clause 8, if a doctor is
opposed to abortion on the basis of clinical assessment
rather than conscientious objection, is that doctor still
compelled to provide a referral to a doctor who he
knows does not have a conscientious objection?
If the patient is only asking for advice — which is what
the particular clause suggests — are we compelling a
doctor who conscientiously objects to abortion to send
them somewhere else? In practice it may well be the
case that the only way that doctor would know that
another doctor does not have a conscientious objection
to abortion is that the other doctor is known to be an
abortionist.
Would we be asking the first doctor to send their patient
to an abortionist for advice on abortion? I would also
like clarification on whether there has been any advice
sought on the constitutionality of this clause. If there
has been advice, I ask the minister to inform us what it
is.
Ms THOMSON (Footscray) — I am speaking
because I was moved by the contribution of the
member for Albert Park about women who are in a
disadvantaged situation on multiple levels, who also
need multiple levels of support. The issues they
confront are many faceted and quite complex, and it is
very difficult to work with these young women to help
resolve these issues.
These issues are often not dealt with successfully. We
are often looking at women who are victims for life —
women who lose their lives, ultimately — because of
the complex issues they face. The member for Albert
Park was very moving in his description of how he saw
the issues faced by those women and the obligations
that service providers have to support them. They often
come from really disadvantaged backgrounds of family
abuse, sexual abuse and being driven to the streets for
whatever reasons, with only one means of survival. The
member for Albert Park summed it up when he said, ‘If
it is a choice between whose rights we are talking
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about, it certainly has to go to that girl who walks in the
room and needs that support at that point in time’.
I do not believe it is beyond service providers to
provide that support and still maintain their
conscientious objections and their positions. I do not
believe they cannot say to such a girl, ‘There is an
agency that can help you and give you advice on this’.
Whether they send her to a family planning clinic to get
advice and counselling about the options or whatever it
might be, they can certainly do that with a clear
conscience.
We are not asking them to refer women to ‘an
abortionist’, as the member for Hastings put it. I do not
consider such a person to be an abortionist. We are
talking about a medical practitioner — a person whose
first responsibility is the care of the patient who walks
in the door. That is their job. They have responsibilities;
they understand that. They are trained as doctors first.
That is their responsibility: to care for and address the
needs of the person who walks through that door. That
is what we are talking about. We can be emotive and
call them abortionists, but they are doctors. They are
medical practitioners, and if they care for the patient
who walks through the door, they will make sure that
support mechanisms are available to take care of that
patient, no matter what that support may be.
I do not believe this is too onerous. I believe doctors are
already capable of saying, ‘I do not approve of the
course of action you may wish to take; however, there
is a family planning clinic where you can go and see
someone and talk to them about it’, or in some
instances they might be happy to refer them to the
Royal Women’s Hospital or to other providers.
I do not believe this is so onerous. We are talking about
doctors who are trained to consider the needs of their
patients first, and I believe most doctors, or just about
every doctor, would want to make sure that any patient
they see gets the appropriate and proper care, no matter
what service it is that they need to have provided.
Mr STENSHOLT (Burwood) — I have previously
expressed my concerns around conscientious objection.
I provided what I thought was a solution to this. I agree
with the member for Footscray, that doctors should be
able to refer people to a family planning clinic or
hospitals, but unfortunately these provisions require
them to refer people to a specific practitioner with a
formal referral. That would be quite difficult for
someone with a conscientious objection.
Mr CLARK (Box Hill) — Let me make some
comments responding to some points that have been
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raised so far in the debate. The first point I want to
address is the concern that somehow the alternative
clause being put forward by the member for Monbulk
does not cover the situation of any responsibility of a
doctor towards their patient. Let me assure any
honourable member who has that concern that that is
not in fact the case.

process. So all of those workers are not covered by the
clause. Secondly, there is a range of other workers in a
hospital or medical context who do not fall within the
definition of ‘health professionals’ but who may also
have strong conscientious objections to being involved
in activities relating to abortion, particularly in a public
hospital context, and they are not covered.

As I understand it, the clause that the member for
Monbulk is putting forward as the alternative if the
house agrees to omit clause 8 is one that draws very
heavily on a provision that is already in the law of
Western Australia. The clause is worded in the way it is
because it is in the context of a whole body of other
law. The Minister for Health has in other contexts told
us that we need to read the bill before us in the context
of other law, and so it is here.

I would have thought all members, but perhaps
particularly those who hold themselves forward as
being representatives of workers, should make sure that
workers in all capacities receive equal rights and equal
protection of the law.

There is a series of general law principles about the
duties of medical practitioners who take on patients,
and they have duties of care towards their patients.
They have duties of full disclosure, full provision of
relevant information and so on. Once they have
engaged to provide treatment, they have a duty to
continue to provide that treatment unless they are in a
position to withdraw from the provision of that
treatment in an appropriate way.
The concern that the clause goes all in one direction is
not a concern that honourable members need to have. If
the alternative clause put forward by the member for
Monbulk is agreed to, then all those duties of a doctor
that I have just referred to — to continue to provide
advice and continue to carry out their professional
responsibilities towards their patient — would continue.
As I said earlier, I believe the current law does provide
a sensible balancing of the rights and obligations of the
doctor with the rights of the patient, and they are
principles that have evolved over many years, so that
concern can be laid to rest.
I also want to follow up on the point that a number of
professionals are not adequately covered by clause 8 as
it stands, because while on its face clause 8(1) refers to
a ‘registered health practitioner’, which has the
meaning given in the Health Professions Registration
Act, which as I understand it covers a wide range of
health professions, there are two problems. Firstly,
clause 8(1) is only engaged when that person is
requested to:
advise on … perform, direct, authorise or supervise an
abortion …

And in most instances that will be a doctor; it will not
be a nurse or other health professional who is not
directly requested by the woman but is brought into the

I also reinforce the concern mentioned earlier by the
member for Hastings that in the way this clause is
drawn a doctor with a conscientious objection is not
entitled to provide advice to the woman even if he or
she discloses the conscientious objection and the
woman says, ‘I would still like to receive your advice
anyway’. It seems he or she cannot continue to provide
care but is under a mandatory obligation to refer.
Mr RYAN (Leader of The Nationals) — I wish to
respond to some of the points that have been made. The
first thing is the minister made reference to the Royal
Australian and New Zealand College of Obstetricians
and Gynaecologists and to its clinical practice, if I can
term it as such — —
An honourable member interjected.
Mr RYAN — The code; I thank the minister. It
commences with ‘should’; that a series of actions
should be undertaken. The important point is it does not
use the word ‘must’. It does not cast an obligation upon
those practitioners in my view. That is open to
interpretation, I am sure some will say, but it is
certainly not the language of this legislation. This
legislation makes it absolutely, utterly, clearly
obligatory upon doctors and nurses to be able to do
what the legislation requires. They must do it.
The next thing to be said is that I suspect there is a
strong probability from a matter of operation of ethics
and codes of practice that what the government wants
to achieve would probably happen anyway. It does not
need this. If the minister were able to advance examples
of complaints that have been brought to the profession
in whatever form to illustrate that this was a deficiency
and people were suffering as a consequence of it,
perhaps it might be a different thing. Even then I would
have misgivings, but at least it would be some obvious
justification for what is otherwise a completely
repugnant piece of legislation.
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The third thing is we have been implored by the
minister for the best part of about three days not to be
prescriptive in the way this legislation is cast. The
constant mantra from the government has been to allow
the way of ethics and its operation and clinical practice
to take effect. ‘Don’t get into the stage of being
prescriptive’ has been the constant call. This is utterly,
absolutely and completely prescriptive, and it should
not apply.
The next thing I would say is I heard the example given
by the member for Bentleigh. He used a country
context and a young lady in an environment where
there are two practitioners, each of whom may have a
conscientious objection. I would say to him with the
greatest respect and not patronising him, the important
thing in this whole debate is that we decided on first
principles.
I could equally ask the member about a newly qualified
practitioner who is an obstetrician and gynaecologist
and has only been practising for a week or a fortnight
when someone presents at his or her door looking for
assistance. He or she is a conscientious objector but
simply has not been there long enough to know who is
of a view which is not that of a conscientious objector.
Does he or she break the law by not being able to refer
them, because they would not be able to?
Business interrupted pursuant to standing orders.
Sitting continued on motion of Mr BATCHELOR
(Minister for Community Development).
Mr Thompson — On a point of order, Deputy
Speaker, I just reiterate the point I made last night just
after midnight. I found out today that there is one
parliamentary staffer who had worked 18 hours
continuously. The Labor Party promised family
friendly hours for consideration in debate. I just express
another concern at that failure, when we have the clerks
at the table, security staff at the back, the parliamentary
staff who are working above and beyond the call of
duty — —
The DEPUTY SPEAKER — Order! That is not a
point of order.
Mr RYAN (Leader of The Nationals) — I simply
say, with the greatest respect to the member for
Bentleigh, I think we are better to debate this legislation
around the first principles, and the first principle is that
to impose an obligation upon anybody — let alone a
medical practitioner or a nurse in the context of this
legislation — which requires them under pain of some
sort of punitive action to breach what they believe is a
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conscientious objection is an appalling piece of
legislation.
I have been in this place 16 years and I hear the chorus,
‘It’s probably 16 years too long!’. I understand that. I
have never heard the like of this; in all the probably
thousands of pieces of legislation that have gone
through here in that time, I have never seen the like of
this. In Australia there is no equivalent provision to this.
It is wrong that we should have this provision in this
legislation.
The Minister for Community Services talks about
examples of emergencies which might come within the
definition contained in subclauses (3) and (4) of
clause 8. I understand that she gives instances of
women who are extraordinarily ill, perhaps in a
life-threatening sense, and I admit to my ignorance of
the medical aspects of that in the sense of whether it
constitutes an emergency as such.
An emergency, to give an example, is a car crash, to be
on the side of the road, in a sequence of events not
otherwise anticipated. That is completely different from
someone who has a life-threatening disease or illness
who can seek alternative forms of treatment over a
period of time. It is not an emergency.
Finally, I ask the house to have regard to the Scrutiny of
Acts and Regulations Committee report, particularly
page 7. It is compelling reading.
Dr NAPTHINE (South-West Coast) — I raise a
couple of issues regarding what seems to be some
inconsistency between the position taken by the
ministers and the government with respect to previous
discussions on amendments in this legislation, and the
position taken with respect to clause 8.
I refer to the debate last night on partial-birth abortion
where the Minister for Women’s Affairs said:
Matters of professional conduct and the way clinical
procedures are undertaken are all matters of that nature that is
rightly the domain of professional bodies.

The Minister for Health said in relation to other
debates:
Those matters are determined by our colleges, by medical
practice boards and by individual medical practitioners in the
context of a whole range of different and complex matters.

When this morning we debated the amendment that
suggested a woman should be required to be offered
counselling by an independent professionally accredited
counsellor, the argument against that by the ministers
was that we should not be directive or compelling
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doctors as to what to do and how to conduct their
professional practice. The Minister for Health
interjected regarding the reference he made to the royal
college previously but I have also quoted from letters
from very senior doctors that put the case that this
legislation — if I can find the list again —
… is at odds with the current positions adopted by the
Australian Medical Association, the Royal Australian College
of Nursing, the Royal Australian College of Physicians …
and by the National Health and Medical Research Council in
its code of ethics.

So there is a fairly eminent group of organisations that
say that this legislation, in clause 8, is inconsistent with
that.
On the one hand during this debate we have had the
situation where the ministers have said, with regard to a
range of proposals with respect to clinical procedures or
clinical practice, that it was absolutely inappropriate for
the Parliament or the legislature and the government to
tell the professions how to do their job, and I go back to
the exact words of the Minister for Women’s Affairs:
Matters of professional conduct and the way clinical
procedures are undertaken are all matters of that nature that is
rightly the domain of professional bodies.

Yet with clause 8 the same ministers and the same
government are suggesting that we be absolutely
prescriptive about clinical practice, and about how
practitioners operate with respect to those practitioners
who have a conscientious objection. I find that
fundamentally inconsistent and I think that I can see
why many health professionals — and there are dozens,
hundreds of health professionals — have been so
concerned about this legislation that they have taken the
time and the trouble to contact members of Parliament
expressing their concern.
They are health professionals of the highest calibre,
with the highest levels of experience, of the highest
integrity within the health system. They are people of
professorial level; people who are chief executives of
major medical and health institutions and hospitals;
people with decades of experience in obstetrics and
gynaecology. They are people who are advising on
ethics and practice and clinical procedures.
They are saying to us that clause 8 is fundamentally
wrong — and clause 8 is fundamentally wrong! There
are real concerns in clause 8(1) with regard to
compelling somebody who is a conscientious objector
to refer a person to somebody he or she knows will do
an abortion. There are real concerns with respect to
clauses 8(3) and 8(4). There are genuine, real and
deep-seated concerns held by a wide range of health
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professionals. This is inconsistent with the minister’s
position on previous issues.
Ms GREEN (Yan Yean) — I had resisted speaking
on this clause, but I feel compelled to do so now. My
support for this bill is well known, but particularly in
relation to this clause I want to tell members a bit of my
story, about something that happened to me in 1982. I
found myself unexpectedly 17 weeks pregnant — a
complete shock to me. That child is now 25 years old.
I presented to a specialist, who was the one who
advised me of the situation, who said, ‘I am a Catholic.
I am assuming you would want access to the choice of
an abortion. I cannot perform that because of my views,
but I will refer you to someone who will’. I absolutely
admire that specialist for his honesty in affording me
that choice. I made a choice, and I proceeded with the
pregnancy.
The next year I returned to the country town where I
had lived to raise that child, and I found that the local
government people who were responsible for that
country town had constantly stopped the establishment
of family planning services and had prevented medical
practitioners, who wanted to establish family planning
services, from doing so. I found that a friend of my
younger sisters had an unwanted pregnancy but had no
access in that town to independent family planning
services.
That local government, which made significant
donations to pro-life organisations, constantly stopped
the establishment of independent family planning
services at the time, because it incorrectly equated
family planning services with abortion. There were also
doctors in that town who would not offer family
planning services, and still to this day there is one
doctor in that town who will not offer family planning
services and will not give a referral. Any young woman
who is pregnant and in that situation in a town like the
one where I grew up needs to have that access.
I was 19 years of age with a babe in arms at the time,
and I started lobbying with other women in the town to
get those services independently established.
Fortunately at the time Victoria had a Labor
government and a good health minister in Tom Roper,
who assisted the women in that town and established
family planning services at the Warrnambool Base
Hospital.
That was a very brave act at the time, but I was
pilloried. Because my father had been a member of
Right to Life — and he had died suddenly only a
couple of months earlier — I was pilloried. I was made
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to feel guilty because I got out there and advocated for
young women to have access to family planning
services and access to practitioners who would honestly
give them referrals. I am now a member of this place,
and I would always stand up for the rights of those
young women ahead of the rights of practitioners or
anyone who would be so dishonest as to not offer
young women in that situation family planning services
or access to abortion. I do not equate those two things;
they are different. There has unfortunately been a
tendency for those in the pro-life movement for a very
long time to act dishonestly.
I am not saying that people who have spoken on this
clause are not entitled to their considerations, in
particular the member for Brighton in terms of her
philosophical views. I can understand where she is
coming from in terms of individual choice. These sorts
of debates are a balance between individual choice and
our obligation as legislators to provide support to those
who are most vulnerable when they are in their most
vulnerable times and have to make those decisions.
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Ms MORAND — That is what I understood him to
say.
Mr Ryan — It was the medical conditions the
minister described that I did not understand.
Ms MORAND — The member did not understand,
but I inferred from that that he did not understand how
that could be considered an emergency. I would like to
say to the Leader of The Nationals again that if a
woman is bleeding to death from an antepartum
haemorrhage, that would be considered an emergency. I
do not support the argument for removing clause 8
from the bill.

I had resisted telling the house that personal story, but I
have never stopped being angry about those
hypocritical people in that town who wanted to
diminish the choice of those young people. I absolutely
support this clause remaining in this bill, and I urge
everyone in this house to do so.

Mr MERLINO (Minister for Sport, Recreation and
Youth Affairs) — I will make just a couple of points
before we wrap up this debate on the clause. We were
told earlier this evening in debate on another clause that
the Australian Medical Association is better placed than
most of us in this chamber to understand; I think that is
a direct quote. It seems that we are using the AMA
selectively, because whilst the AMA supports this bill,
it vehemently opposes this particular clause, and I think
people need to understand that. If we are going to utilise
the support of the AMA, as the Minister for Women’s
Affairs did earlier, then we should be quite clear that
the AMA, along with every code of ethics for our
medical profession, is opposed to this particular clause.

Ms MORAND (Minister for Women’s Affairs) — I
will finish with a simple example to help the member
for Hastings understand what may occur. The example
is of an 18-year-old woman who goes to her general
practitioner. She has found herself pregnant, and she
wants to discuss whether or not to proceed with the
pregnancy. That general practitioner has a
conscientious objection and rightly tells the woman of
his conscientious objection.

This clause does not represent current clinical practice.
We have been told ad nauseam that this bill is all about
reflecting current clinical practice and that the reference
to the Victorian Law Reform Commission was about
current clinical practice. I think it is a fair question, and
I and a number of other members have asked for
examples or for evidence as to why this significant
change to current clinical practice is necessary, and that
has not been provided.

All he needs do is refer the woman to Family Planning
Victoria. It can provide the advice and information that
the woman is seeking. A general practitioner is not
required to refer the woman to a medical practitioner —
or an abortionist, as the member for Hastings
disparagingly calls such a medical practitioner — to
perform an abortion. They are required to refer a patient
to someone to provide advice and assistance. Family
Planning Victoria does not perform abortions.

This bill is poorly drafted. The conflict that is created is
completely unnecessary. I will quote again from the
letter to the Scrutiny of Acts and Regulations
Committee:

The Leader of The Nationals said he did not perhaps
understand what emergencies may be and said he was
thinking of a car accident as an example of an
emergency.
Mr Ryan interjected.

In Catholic hospitals, doctors are expected to abide by the
Catholic Health Australia code of ethic standards which states
‘Catholic facilities should not provide or refer for abortion’. A
doctor may be put in a difficult position if what she is
required to do by law is in breach of the code of ethics of the
institution she is employed by and the requirements of the
terms of her employment.

The correction of drafting errors — which I think
probably go down to the definition of ‘abortion’ at the
very start of this bill — to make this bill better is not
considered at all, because what the proponents of this
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bill want the bill to leave this chamber and go to the
council as a clean bill. That is what is wanted.
In terms of so-called emergency abortions, that issue
could have been absolutely covered by reflecting the
drafting of legislation in other jurisdictions. For
example, nothing in a conscience clause affects any
duty to participate in treatment which is necessary to
save the life of a pregnant woman or to prevent her
immediate serious physical injury. The examples that
the Minister for Women’s Affairs gave were all good
examples of pregnant women in life-threatening
situations. If they were receiving treatment in a public
hospital or in a Catholic hospital and in the process of
saving the woman’s life a termination of the baby was
necessary, that would be treatment in an emergency
situation. If this bill had been correctly drafted, it could
have been done in that way, and we would not have this
conflict with Catholic hospitals.
One final question relates to privacy. What about the
right to privacy of the medical practitioner? How does
one practitioner know that another practitioner is
prepared to conduct an abortion? Is a list prepared? Are
people required to state at some stage in their career, ‘I
am prepared to perform an abortion’, or ‘I am not
prepared to perform an abortion’? The legislation does
not talk about information about services that may be
available. The legislation quite clearly states that the
registered health practitioner must refer the woman to
another practitioner, another individual, that they know
does not have a conscientious objection to abortion.
This is clearly outside clinical practice. It is clearly
outside what we were told as parliamentarians and what
the public was told was the reason for this legislation —
that is, reflecting clinical practice. Every single code of
ethics in this country is opposed to this clause. No other
piece of Australian legislation has a clause of this
nature. I urge members to vote to omit this clause.
Mr DELAHUNTY (Lowan) — I was not going to
make another contribution, but I just want to bring
people back to what we are really debating here tonight.
I will read again from the bill. Clause 8 says of a health
practitioner who has a conscientious objection to
abortion:
… the practitioner must —

I emphasise ‘must’ —
(a) inform the woman …

That is fine. Then it says:
(b) refer the woman to another registered health
practitioner …
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Not to a family clinic but to a registered health
practitioner. That is what the bill says. However, the
second-reading speech says:
The term ‘registered health practitioner’ is defined by
reference to the Health Professions Registration Act 2005,
and means all regulated health professions, including medical
practitioners, nurses, pharmacists, and psychologists.

Members should remember that we are mixing up the
two things: registered health practitioners and family
planning clinics. If this clause goes through it will
become law that the practitioner must refer the woman
to another registered health practitioner, not to a family
planning clinic.
House divided on clause:
Ayes, 46
Allan, Ms
Andrews, Mr
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr

Kosky, Ms
Langdon, Mr (Teller)
Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr (Teller)
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Scott, Mr
Shardey, Mrs
Thomson, Ms
Trezise, Mr
Wooldridge, Mr
Wynne, Mr

Noes, 31
Blackwood, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Kairouz, Ms
Kotsiras, Mr
Lobato, Ms (Teller)
McIntosh, Mr
Merlino, Mr
Morris, Mr
Napthine, Dr

Clause agreed to.
Clause 9 agreed to.

Northe, Mr
O’Brien, Mr
Robinson, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Stensholt, Mr
Thompson, Mr
Tilley, Mr
Victoria, Mrs
Wakeling, Mr (Teller)
Walsh, Mr
Weller, Mr
Wells, Mr
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Clause 10
Mr CLARK (Box Hill) — I move:
7.

Clause 10, after line 9 insert —
“foetus includes an embryo, zygote or other distinct
human entity from the point of conception;”.

This is an amendment that relates to the Crimes Act
part of the bill. It is an issue that is separate from the
merits of the pros and cons of the issue of abortion.
This amendment relates to a new section that is being
inserted into the Crimes Act by the bill. It aims to give
protection to women who are the victims of assaults at
a time when they are pregnant. I know in relation to the
amendment I moved on clause 1, which also addressed
this new clause being inserted by the government, that
there are at least some outside the house who may not
have appreciated and understood the context in which
this issue is being put forward.
This amendment, as with the amendment I moved
yesterday, goes to the question of the destruction or, in
the case of yesterday’s amendment, a serious injury to a
foetus in a non-medical procedure context — that is,
totally outside the context of an abortion. It is a clause
that the government put forward which is designed to
protect women who might be the victim of an assault
that leads to the death of their foetus, because the bill is
also repealing the existing child destruction provision in
the legislation that up until now would have applied if
someone had seriously assaulted a woman and brought
about the death of her foetus.
The amendment I am moving is to include a definition
of the term ‘foetus’ simply for the purpose of this new
definition of ‘serious injury’ in the Crimes Act which
the government itself is putting forward. The reason
why I am moving that amendment is because at the
moment there is no definition of ‘foetus’ for the
purposes of the Crimes Act, and for the purposes of this
new definition of ‘serious injury’ that the government is
inserting into the bill.
Of course, that raises an immediate question. When the
term ‘foetus’ is used in the Crimes Act, is it used to
refer to any entity within the womb of the woman or is
it used to refer to the medical definition of the term
‘foetus’, which as I understand it is from the eighth
week of pregnancy? In the earlier period of the
pregnancy the entity is referred to as an embryo or as a
zygote or perhaps by some other term. This is an
important issue because if we are extending the offence
of serious injury by applying it to the destruction of a
foetus, then it is important to know what a foetus
consists of for that purpose.
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As a clear example, if a woman is seriously assaulted
and that results in the death of what is in her womb, do
we say that constitutes a serious injury because that
destruction, as the term goes in the definition, is the
destruction of a foetus and therefore there has been a
serious injury and a crime committed, or can the
defendant who seriously assaulted this woman and
brought about the death of what she would regard as
her baby say, ‘No, I am not guilty of a serious injury’
because at that stage it is not a foetus — it is only an
embryo?
This is an issue that ought be resolved, and I have put
forward the definition of ‘foetus’ to make clear that
from the time that entity comes into being and is within
the womb of the woman it attracts the protection of this
clause in the Crimes Act, which as I say is a new
definition which the government itself is putting
forward.
Mr ANDREWS (Minister for Health) — The
member for Box Hill has raised an issue, and I think it
is appropriate to provide a response albeit a brief one.
The advice I have is that in order for the crime to be
evident, then in practical terms we are really talking
about a foetus, and the commonly understood meaning
of a foetus is appropriate in this case.
I would respectfully say to the member for Box Hill
that his expanded definition does not, for the purposes
of the Crimes Act, add any utility to this offence, given
in many respects it would be impossible for us to be
aware that that crime had actually occurred. Again,
with the greatest of respect I do not think that a change
to the definition beyond the commonly understood
meaning of ‘foetus’ adds anything for the purposes of
the Crimes Act and the new offence we have put
forward. That is the advice I have, and I hope that is
some response to the member for Box Hill.
Mr CLARK (Box Hill) — Briefly, I thank the
minister for engaging on this issue and providing a
response to the house on the government’s intention. I
take his point that it may well be that assaults on a
woman that give rise to the death of the entity that she
is carrying will be far more likely in a context beyond
eight weeks when within the medical definition of the
term the woman is carrying a foetus.
However, I am not convinced that that is the only
situation. Certainly you can readily imagine assaults in
a context where the person carrying out the assault
perhaps knows, or certainly suspects, that there may be
a pregnancy involved, but there is also of course a
further issue, and without extending it unduly the
minister may address this also, that if there is an assault
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on a woman and it subsequently transpires that that has
resulted in the destruction of a foetus, whether at nine
weeks or at seven weeks, is it intended that the person
carrying out the assault needed to have the intention of
bringing about that destruction in order to commit a
serious injury?
I do not think that is the case. I think the intention is
that if the assault is intentional; if the result is the
destruction of the foetus however defined, then that
would fall within the definition of ‘serious injury’. But
again for the purposes of certainty within the criminal
law, this is an important issue. On the one hand do you
say you can only be guilty of the destruction of the
foetus if you at least know about, and perhaps intend to
bring about the destruction of, the foetus through that
assault, or are you guilty if you seriously assault a
woman and she is taken to hospital with a miscarriage
that demonstrates that the destruction of the foetus has
occurred? Again, for the certainty of the criminal law in
the future, I ask the minister to address that issue.
Mr ANDREWS (Minister for Health) — Again I
am straying — I cannot comment for the member for
Box Hill, because he is legally trained — into an area of
legal expertise, and I would not want to mislead the
member or cloud the issue. I am happy to take the
question on notice, but I think that on issues relating to
intent and this particular offence my common-sense
interpretation on the advice that I have is that it is about
the intentional causing of serious harm to the foetus. If
it were not, if it were simply the matter of assault, then
it would not be covered by this offence but by other
elements of the criminal code. I will not go further other
than to say that I think there are some definitional
issues, and we are not that far apart on these issues, but
I would not want to cloud the space. Perhaps if I take it
on notice I can provide the member for Box Hill with a
written response to his detailed queries.
Amendment defeated; clause agreed to.
Clause 11
Mr STENSHOLT (Burwood) — I move:
9.

Clause 11, line 23, after “person” insert “only for the
purpose of performing an abortion in accordance with
the Abortion Law Reform Act 2008”.

This relates to the even-handedness in regard to the
penalties that health professionals might face for not
following or acting in accordance with the act.
I draw members’ attention to clause 11(3)(b), which
states that a registered pharmacist or registered nurse is
a qualified person only for the purpose of performing
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an abortion et cetera in accordance with the act. If they
act outside the legislation then clause 11(1) will
apply — namely, they will have to face a penalty.
However, in regard to a registered medical practitioner,
if they act outside the legislation they do not face the
penalty in clause 11(1) but go before the Medical
Practitioners Board. There is quite a different way of
handling the sanctioning of doctors compared with the
handling of registered pharmacists or registered nurses.
My amendment asks that doctors face the same
sanction for acting outside the act as nurses and
pharmacists do.
Mr CLARK (Box Hill) — I support this
amendment moved by the member for Burwood. I
think his comparison is correct on this occasion as it
was on the other occasion when he picked up on a
discrepancy in regard to the treatment of people. On the
other occasion I thought, however, that his amendment
was not an improvement. In this case I think it is an
improvement, because the question of whether or not a
person is qualified for the purposes of this section
should be treated on the same basis whether it is a
registered pharmacist, registered nurse or registered
medical practitioner. As the honourable member rightly
points out, under the bill as drafted, a pharmacist or
nurse is not qualified if they perform an abortion by
administering or supplying a drug otherwise than in
accordance with the legislation. By parity of reasoning
there is no good reason, if it makes sense in the context
of the pharmacist or the registered nurse, that it should
not also apply in the case of a registered medical
practitioner.
Amendment defeated; clause agreed to; clause 12
agreed to.
New clause A
Ms CAMPBELL (Pascoe Vale) — I move:
16. Insert the following New Clause to follow clause 3 —
“A Meaning of informed consent
(1) Subject to subsections (2) and (4), for the purposes
of this Act, a pregnant woman gives informed
consent for an abortion to be performed if the
woman gives her consent in writing in the form
required by subsection (5) after —
(a) the independent registered medical
practitioner to whom the woman is referred
under this Act has offered to refer her to an
independent professional counselling service
for counselling about matters relating to the
termination of pregnancy and carrying a
pregnancy to term; and

ABORTION LAW REFORM BILL
Thursday, 11 September 2008

ASSEMBLY

3617

(b) the independent registered medical
practitioner has properly, appropriately and
adequately provided her with counselling
about the medical risk of termination of
pregnancy and of carrying a pregnancy to
term; and

The DEPUTY SPEAKER — Order! I interrupt the
member to advise her that if she wishes to speak on
both her new clauses A and B, she should do so now,
because although we cannot presume anything, if
clause A is lost, she cannot move her new clause B.

(c) the independent registered medical
practitioner has informed her that appropriate
and adequate counselling will be available to
her should she wish it on the termination of
pregnancy or after carrying the pregnancy to
term.

Ms CAMPBELL — I want to spend most of my
time on informed consent. This legislation gives our
state the opportunity to have contemporary informed
consent legislation. I believe what we have before us in
the current bill is inadequate. Last November I had the
opportunity to go to the United States of America to
examine its legislation and look at some other
international legislation on informed consent. In my
submission to the Victorian Law Reform Commission I
suggested that our parliamentary debate would be
enhanced by its examining the informed consent
legislation internationally.

(2) A pregnant woman who is in the custody or
guardianship of the Secretary to the Department of
Health Services under the Children, Youth and
Families Act 2005 only gives informed consent for
an abortion to be performed if the woman has
applied to the Children’s Court for an order that the
abortion be performed and the Court has made the
order.
(3) The family division of the Children’s Court has
jurisdiction with respect to an application made
under subsection (2).
(4) A pregnant woman who is a represented person
within the meaning of the Guardianship and
Administration Act 1986 only gives informed
consent for an abortion to be performed if the
Victorian Civil and Administrative Tribunal has
made an order for the abortion to be performed on
the application of the Public Advocate on behalf of
the woman.
(5) A written consent must include the following
statements by the woman —
(a) that the woman has received information
about the proposed procedure and the possible
alternatives;
(b) that the woman has been offered counselling
by an independent professionally accredited
counsellor;
(c) that the woman has had explained to her the
procedure involved and the risks of
complications and has had her question
answered;
(d) in the case of an abortion after 20 weeks of
pregnancy, that the woman has received
information concerning the likelihood of
positive and false negatives in genetic
diagnoses.”.

New clause A, if members have got any hope of finding
the relevant piece of paper after all these hours, relates
to the meaning of informed consent. It is quite specific
and it outlines a range of provisions that ensure that
people who are performing an abortion understand the
nature of the abortion and have had the time and are
clearly aware of what is involved. Australia has got
some very good informed consent provisions — —

In the United States of America over two-thirds of the
states have informed consent legislation and over
50 per cent of them provide for time for people to
reflect on the information that has been provided after
the initial consultation. The United States of America is
leading the Western world in relation to informed
consent legislation. The kinds of provisions it has and
the understanding of informed consent are to ensure
that the women have the following information: the
name of the physician who is to perform the abortion;
the nature of the proposed abortion procedure and the
risks of that procedure and alternative procedures that
may be available; the probable gestational age of the
unborn child at the time the abortion is to be performed;
the medical risks associated with carrying the child to
term; information on prenatal development; the names
and addresses of abortion agencies and alternatives; the
availability of medical assistance benefits covering
prenatal care, childbirth and neonatal care; and the fact
that the natural father may be liable for child support.
The abortion legislation over there is grounded in one
of the most significant aspects of the Planned
Parenthood v. Casey decision of 1992. It held that
states may require detailed informed consent
information to be given or made available to women
seeking abortions and that the states can impose this on
their providers of abortion. The most recent of the state
legislation is informed consent provisions in South
Dakota. They require that doctors give patients who
come for an abortion a written statement telling them
that the abortion will terminate the life of a whole,
separate, unique, living human being. That would be
something I would suggest would not be the will of
those compiling informed consent legislation in this
state, but I make the point that from as late as June this
year New Jersey lawyers and abortion providers and
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their lawmakers have been working collaboratively to
have good informed consent provisions. Wisconsin has
also got interesting legislation as have many other
states.

record is highly desirable, and this pair of amendments
moved by the member for Pascoe Vale makes clear that
there needs to be a written record kept to ensure that
what should be done has been done.

The DEPUTY SPEAKER — Order! The
member’s time has expired.

I should not need to repeat that the issue of coercion is
important in the context of an abortion. I am mindful of
the argument put by the member for Macedon
previously — that is, we should not assume that every
woman who wants an abortion is doing so because she
is coerced or because she is not fully informed. That is
certainly not the case. It may be only a minority of
women who either are coerced or who are not
informed, but that is not to say that steps should not be
put in place under legislation to provide protection to
those women in those circumstances, particularly as we
are aware of the extent of family violence, and just as
we do in every other consumer protection to protect that
minority who need that protection.

Mr CLARK (Box Hill) — I want to say a few
words in support of the remarks by the member for
Pascoe Vale. For a whole lot of reasons, most of which
have probably been canvassed already in the debate, a
vast amount of considerations are relevant to the issue
of an abortion, many of them being implications that
are not necessarily or widely appreciated, which make
ensuring informed consent in the context of an abortion
particularly important. I am sure that the ministers
would say that this provision is unnecessary because
there is already a requirement, under general principles,
of informed consent. It is certainly true it is a
requirement under general principles that there be
informed consent, but that is not an end to the question.
The question is whether in the context of the particular
issues raised by an abortion, the particular implications
and the particular important factors of which a person
needs to be aware in making that decision, there should
be a statutory framework spelling out what is required
in some respects in the way of informed consent.
Lest members reiterate the argument that that is
completely unnecessary, let us make the point that in
the existing Infertility Treatment Act and, as appears on
a quick examination also in the Assisted Reproductive
Treatment Bill brought to the house yesterday, because
of the nature and complexities of the issue concerned
the general law requirements are supplemented by
specific requirements relating to what is necessary to
ensure informed consent and to provide a degree of
consumer protection. The particulars that the member
for Pascoe Vale gave of practice in other jurisdictions
and evolving knowledge on the subject are ones that are
well worth paying heed to.
The amendment that the member for Pascoe Vale
moves also puts beyond doubt what the situation is in a
number of specific cases in terms of wards of the state
and women who are represented persons within the
meaning of the Guardianship and Administration Act.
The proposed new clause B in amendment 17 then goes
on from the definition to impose some sensible
obligations and requirements to ensure that there has
been informed consent and that an abortion is carried
out freely and without coercion.
As the member for Burwood has emphasised in other
contexts, there are some key contexts where a written

Mr HUDSON (Bentleigh) — I rise to speak against
this amendment. We have canvassed some of these
issues before. Basically when we are talking about
informed consent we are using a term that is very well
understood within the medical profession. It is certainly
understood by medical practitioners who are operating
in this area, and it is something which is personal to the
individual. Medical practitioners have to satisfy
themselves that the individual concerned understands
the nature and the effects of the procedure that they will
be going through and then agree to it, and only then will
informed consent have occurred.
If the person has difficulty in understanding, then they
have to explain it again or explain it in a different way
or find a way in which that person can understand it so
that they can properly and competently give their
informed consent. But I would make the point that this
is not the same as counselling.
One of the things we have debated in this house is the
whole question of compulsory counselling. Indeed
proposed paragraph (1)(a) of new clause A reintroduces
compulsory counselling, because it says:
(b) the independent registered medical practitioner has
properly, appropriately and adequately provided her
with counselling about the medical risk of termination of
pregnancy and of carrying a pregnancy to term …

Ms Campbell interjected.
Mr HUDSON — We did have that debate about
whether or not it was necessary or desirable to have
mandatory counselling, and I think the house has
already resolved that it does not believe that mandatory
counselling is necessary or desirable and in fact could
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be counterproductive. I believe the provisions that are
in place around informed consent, which are well
understood by medical practitioners, are utilised well
within the state in our health services and are adequate
for this purpose.
Mr CRISP (Mildura) — Having looked at this
amendment, particularly subclauses (2), (3) and (4), I
rise to ask the minister for some clarification. We have
heard earlier that parents do not need to be involved or
consent to their children having an abortion, but does
someone in the care of the state in some way shape or
form — by guardianship, custody or some other form
of state protection — need to seek permission, or is it
similar to parents?
Will the state be treated as parents insofar as the
abortion can be sought without consent? I find that
something that I think will need to be cleaned up or
explained. The member for South Gippsland has also
reminded me of the foster care issue.
New clause defeated.
New clause C
Ms CAMPBELL (Pascoe Vale) — I move:
17. Insert the following New Clauses to follow clause 5 —
C

Requirement to provide foetal tissue samples to
police

(1) This section applies if —
(a) a registered medical practitioner performs an
abortion on a woman; and
(b) the medical practitioner believes on
reasonable grounds that the woman’s
pregnancy was the result of a rape, or in the
case of a woman who is a child, of incest or
sexual abuse.
(2) The registered medical practitioner must —
(a) take a tissue sample from the foetus that is
sufficient for the purposes of forensic testing
to determine the identity of the father of the
foetus; and
(b) give the sample to a member of the police
force as soon as practicable after it is taken.
(3) If the woman is aged 17 years or more, the
registered practitioner must only take a tissue
sample under subsection (2) with the consent of the
woman.

The reason for this amendment is to provide for foetal
tissue samples being given to the police in the case
where a medical practitioner believes on reasonable
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grounds that the woman’s pregnancy was the result of a
rape or, in the case of a child, of incest or sexual abuse.
We have had this discussion earlier in the debate, and,
given the hour, I do not propose to resubmit all the
points that were made. There is a key issue, if anyone
wishes to support this amendment. On the numbers that
have been voting previously, I would think it highly
unlikely that it would get up tonight, but it may get up
in the other house, and I am certainly hoping that it
does.
One of the unfortunate realities of some pregnancies is
that they have occurred due to a rape or, in the case of a
child, of incest or sexual abuse. The fact is that after an
abortion there is evidence that, to my knowledge, up
until now has not been used in helping to prosecute and
indeed convict people who are the perpetrators of
sexual abuse.
I stand here proudly as a member of a government that
has done a lot of work on sexual violence — stopping
sexual violence and family violence, and there is a
range of excellent strategies in place. It seems to me
when I turn my mind to this bill that there is something
we have not utilised in the past that would assist in
putting behind bars the people who should be there. I
ask that the government seriously consider this
improvement to the legislation, if by some chance it
does not get up in this house, certainly in its travels
between this place and the next.
Mr Thompson — On a point of order, Acting
Speaker, I made the point earlier that the house has
been sitting for an exceptionally long time. Hansard
staff started at 9.30 this morning and a security
attendant worked for 18 hours yesterday. The clock has
not been running for the debate, and it indicates that the
poor clerks at the table are having difficulty managing
the business of the house. The time of the speaker
before is not being recorded. I think it is appropriate to
adjourn the debate and enable the house to come back
and consider the amendments in an orderly fashion
without placing the health of the staff of this building in
jeopardy.
The ACTING SPEAKER (Mr Nardella) —
Order! I thank the member for Sandringham. There is
no point of order, but it does raise an issue about the
time that the Parliament does sit and the requirements
of staff and others to be functionaries within the
Parliament. I think it raises a very important point, and I
will have a discussion with the Speaker about that, and
I suggest that the member does as well so that this can
be sorted out, possibly through standing orders for the
future. There is no point of order.
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Mr CLARK (Box Hill) — I want to say a few
words in support of the comments of the honourable
member for Pascoe Vale on this issue. The member
made a very sound point. Unfortunately violence within
the family, including sexual violence, is far more
prevalent than we would like. There are instances
where people who attend for an abortion do so as a
result of rape, which can also take place outside of a
family context, as well as incest or other sexual abuse.
It seems to be basic common sense that the procedure
should be put in place to ensure that everything possible
is done so the perpetrators of these examples of family
violence or other rapes can be identified, apprehended
and dealt with so as to better protect women and
children in our community.
The house has previously discussed a similar but not
identical measure in relation to children. This measure
also applies to women of all ages and the amendment
provides, in the case of a person aged 17 years or more,
that the tissue sample is only taken with that woman’s
consent. Clearly if the woman is not interested in
having that sample taken it is her prerogative to say no.
The clause is about imposing an obligation on the
medical practitioner to take a tissue sample because that
could well be vital evidence in the process of law
enforcement and protection of women and children.
New clause defeated.
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stage of development the child is at; if the child is born
alive after an abortion, 8 states protect the child to the
point of viability; another 8 states require that third
trimester or post-viability abortions be done in such a
manner as to preserve the life of the child. If Victoria
wishes to join other states it must recognise that a child
born alive has a humanity which demands that each and
every one of us give them the care and respect that
would be due to any other child born alive who may not
have been born as a result of an induced abortion. To
not do so diminishes each and every one of us. To not
provide care for an infant born alive and to simply leave
them alone, in many cases lacking hydration or
nutrition and in some cases oxygen, is inhumane.
I put this amendment before the house. I am conscious
of the way the votes have gone in the past. I suggest
that the minister take up some of the points I have
raised, perhaps not in respect of this particular piece of
legislation this time round but I foreshadow that we will
be looking again at abortion law in this state in the
not-too-distant future because we have got the current
bill so terribly wrong.
Mr CLARK (Box Hill) — I rise to support the
amendment moved by the member for Pascoe Vale. It
is titled ‘Care for foetus’. The heading would be more
descriptive if it read ‘Rights of the foetus born alive’. I
will read the amendment in full because it is a very
important proposed new clause. It reads:

New clause D
Ms CAMPBELL (Pascoe Vale) — I move to insert
the following new clause to follow clause 5:
D

Care for foetus
A foetus that is born alive has all the rights of a
child regardless of whether the foetus was born
during or after an attempted abortion.

For those who may not be in the chamber but are
listening in their rooms, new clause D refers to care for
a foetus which is born alive and thereby called a child.
During some abortions not every child is killed. This
legislation would allow Victoria to be among the other
international jurisdictions that have
protection-of-the-born legislation.
I will refer to two USA laws. The Born Alive Infant
Protection Act has been operating in the United States
since 2002. It recognises any child in utero who was
injured or killed. What is commonly known as the Laci
and Connor’s law relates to violence, which is a crime,
as opposed to abortion, which is legal. The Born Alive
Infant Protection Act mirrors statutes in some other
international jurisdictions. In the United States, 21 of
the individual states provide protection no matter what

A foetus that is born alive has all the rights of a child
regardless of whether the foetus was born during or after an
attempted abortion.

I know the question is being asked across the table as to
how long this debate is going to go on. However, I
regard this provision as a particularly important clause,
despite the late hour. I regard it as an issue on a par with
the issue we recently debated of late-term abortions.
What we are debating — and I ask all members in the
chamber or listening outside the chamber to turn their
minds to this question — is whether in a situation
where there has been an attempted abortion and the
foetus is born alive we accept that child being left to die
or whether we say that it has all the rights of a child,
regardless of the fact it was born during or following an
attempted abortion.
This is not an academic issue. It is quite common for
children to come into the world in this context. In
Darwin there was a well-known case of a botched
late-term abortion; Baby J cried for 80 minutes before
he died. In the Sood case I referred to earlier a woman
was given an abortifacient drug, then went home, went
into labour and gave birth to a child. I again refer to the
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judgement of Justice Simpson for the facts on this. She
said the woman delivered a baby boy into a toilet bowl,
but the child did not survive. However, Her Honour
went on to say that the patient and baby were taken to
Westmead Hospital by ambulance. Although a nurse
and medical practitioner at the hospital saw what they
considered to be signs of life in the baby, a decision
was made that his condition was inconsistent with
survival and no attempt was made to resuscitate him.

The lady is now an articulate individual in her mid-30s
who has cerebral palsy as a consequence of the aborted
abortion procedure. Under the criminal law we move
into the different realm of the birth of a reasonable
creature in being. There is merit in clarifying the law,
because there are these actual examples. There is an
obligation on the part of the doctor to preserve life in
that circumstance, and that obligation and responsibility
should be enforced.

On 16 August 2005 the Age published an article that
referred to a woman known as Ellen who delivered a
baby girl — in a toilet also — after a late-term abortion
at the Royal Women’s Hospital. So this does occur; it is
a real issue that confronts our humanity and how we
react to and regard the most vulnerable amongst us. It is
intolerable to me that when a child is born alive in this
situation at a viable age, when with proper treatment
they would continue to live, when there are people in
the community who would love them, support them
and bring them up in the world, they are left in a dish to
cry the remainder of their life away. I regard that as
absolutely abhorrent, and I think all members should do
so. I urge members to support the insertion of this new
clause.

I make that point particularly noting that this week is
National Child Protection Week. From the moment the
child is extruded from the womb, it becomes a
reasonable creature in being and worthy of the
protection of this legislature.

The ACTING SPEAKER (Mr Nardella) —
Order! Before I call the Minister for Health, I remind
honourable members that they are not to communicate
with people in the gallery whilst they are in the
chamber.
Mr ANDREWS (Minister for Health) — This is a
very confronting and serious issue. The member for
Pascoe Vale has moved an amendment, and I am sure
the member for Box Hill and other members are
supportive of that amendment. I will say briefly — and
the brevity of my response in no way undermines the
importance of the issue — that if a foetus is born alive,
it is a live birth and it ought to be treated as such at law
and as a matter of clinical practice. On that basis my
strong submission to all honourable members is that
there is no need to make any further provision for this
instance in the bill before the house and that this is
therefore a redundant amendment.
Mr THOMPSON (Sandringham) — The provision
proposed by the member for Pascoe Vale is an
important one. On Monday an American lady visited
Queen’s Hall. She is the product of a failed abortion.
The saline solution used in the attempted abortion did
not kill her. She was born alive, and after the
disappearance of the doctor who prescribed the original
treatment, the attendant nurse decided to call an
ambulance.

Mr CLARK (Box Hill) — I thank the minister for
his response. I was distracted when he was making it,
but I understand he indicated that it is already a matter
of law and certainly a matter of clinical practice that
when a foetus is born alive it is treated as a live
birth — —
Mr Andrews interjected.
Mr CLARK — His words across the table are
‘treated appropriately’, which I would presume means
that that foetus has the rights of a child, including the
right to appropriate treatment. That is a valuable step
forward, because it encapsulates what should be the
case. However, regardless of the correctness of his
proposition insofar as it goes to matters of law — and I
wholeheartedly endorse it — I very much fear that as a
matter of clinical practice that is not the case, certainly
that in practice a foetus that is born alive is not given
the treatment that it deserves and is not accorded the
rights of a child, and I repeat the various examples that
I gave earlier from New South Wales, the Northern
Territory and Melbourne.
It is a valuable step that the minister has asserted in the
context of the debate what he did, and I certainly hope
that medical practitioners will take notice of it and that
the department and others enforce and apply that
statement, because I think it would be a tragedy if those
words were to be uttered in good faith, in principle, but
the practice was that by whatever rationale a foetus that
was born alive continued to be left to die on some basis
that treatment of that foetus was not appropriate,
because that is certainly what seems to be happening to
date.
As I say, what the minister has said is a very valuable
step forward. It would be an even better step forward if
that principle were enshrined in legislation. But
regardless of whether or not this amendment is agreed
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to, the most important thing of all is that the practical
consequences of that proposition are upheld in this state
so that we never have a situation where a foetus that is
born alive is left to die so tragically as has happened in
cases up to date.
Ms CAMPBELL (Pascoe Vale) — For those who
have received pages saying that we will probably call
for a division on this amendment, it is on the public
record and the minister has stated that he will also be
providing me in writing the fact that in Victoria it is
expected if a child is born alive, they will be cared for
and treated. On that basis I will not be calling for a
division.
If there is one positive thing to come out of the last
three days it could be that if any Giannas are born in
this state, perhaps in years to come we will be meeting
them in Queen’s Hall, giving us reassurance that they
are very valuable human beings, and we will be pleased
to meet them in decades to come.
New clause defeated.
New clause E
Ms CAMPBELL (Pascoe Vale) — I move to insert
the following new clause to follow clause 5:
E

Approval of hospitals and medical facilities

(1) The Health Minister may approve a hospital or
medical facility where abortions may be performed
in accordance with section 5.
(2) The Health Minister may approve a public hospital
within the meaning of the Health Services Act
1988 where abortions may be performed in
accordance with section 6.
(3) The Health Minister may only approve a hospital
or medical facility if the Health Minister is satisfied
that the hospital or medical facility is capable of
treating adverse events such as —
(a) haemorrhage, or gynaecological and obstetric
emergencies; or
(b) health emergencies that may occur to a
woman during or following an abortion.
(4) The Health Minister may only approve a public
hospital under subsection (2) if the Minister is
satisfied that the hospital has a satisfactory
termination review panel.

This clause goes to the approval of hospitals and
medical facilities. This is an item that has been
previously canvassed, so I do not propose to go through
all the arguments that were presented to the house
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earlier this evening — or was it yesterday? I cannot
quite remember.
The aim is that the health minister may approve a
hospital or medical facility where abortions may be
performed. If we legalise abortion, we need to bring the
best of medical facilities to the availability of patients
and the doctors and medical teams that will be
performing them. It is essential that the health minister,
as is already the case in one clinic in particular, give
very specific approval to a hospital or medical facility
and be satisfied that it is capable of treating events such
as haemorrhage, gynaecological and obstetric
emergencies and other health emergencies that may
occur to a woman during or following an abortion.
Of particular concern to me is late-term abortions.
Somebody mentioned earlier this evening a particular
woman, no longer pregnant, being transferred from a
particular abortion site in a taxi, unaccompanied, and I
am familiar with that particular case. It is not adequate,
if we are decriminalising abortion, to have anything but
the top facilities available for a woman who is
undergoing such treatment.
Mr CLARK (Box Hill) — Let me briefly support
this amendment. The logic behind it is to ensure
appropriate standards of medical treatment and the
application of applicable standards. The amendment is
in two parts. As I understand it, although I think there is
an issue with the cross-referencing as a consequence of
being contingent on what preceding clauses may have
been agreed to, the intention of the first part of the
amendment is that the health minister may approve a
hospital or medical facility in respect of abortions with
respect to what now looks like will be section 4, which
is under 24 weeks, and may approve a public hospital
where abortions may be performed in accordance with
section 5, which relates to beyond that period and lays
down criteria.
This is a worthwhile improvement, particularly for
women but also to some extent for the circumstances in
which abortions take place and the effect on the
foetuses involved. It should not be construed in
proposing that only public hospitals may be authorised
to perform late-term abortions in any way that
legitimises or condones late-term abortions because
they are confined to the public sector, but rather that it
seems clear that on the factual situation that applies at
the moment, it is likely to ensure better application of
whatever principles may apply.
Some would say there are private hospitals that are
capable of achieving a similar standard, but
unfortunately I fear there are private hospitals and
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facilities that would not, and it puts the issue beyond
doubt if late-term abortions are confined to public
facilities. Accordingly, notwithstanding the opposition
that I have made very clear all along to this legislation, I
think the amendment that the member for Pascoe Vale
has moved would be some improvement to it.
New clause defeated.
New clause F
Ms CAMPBELL (Pascoe Vale) — I move to insert
the following new clause to follow clause 5:
F

Adverse Events Register

(1) The proprietor of a prescribed hospital or medical
facility must keep an Adverse Events Register for
that hospital at that hospital.
(2) The proprietor must ensure that there is recorded in
the Adverse Events Register information, as
required by subsection (3), about adverse events
arising from the carrying out of abortions at that
hospital or facility.
(3) The information must be recorded in the Adverse
Events Register in a way which will allow it to be
used —
(a) by the prescribed hospital or medical facility
to provide information to a woman on the
possible consequences of abortion, including
any possible side-effects that may be suffered
by a woman if an abortion is carried out;
(b) to facilitate long-term studies on the adverse
consequences of abortion, including —
(i)

in respect of any adverse consequences
on a woman’s fertility; and

(ii) in respect of any adverse consequences
on a woman’s physical or mental health;
(4) The proprietor must ensure that any information
recorded for the purposes of this section must be
kept for a period of 30 years.

I am conscious that my following amendment relates to
quarterly reports from prescribed hospitals or medical
facilities. I know the house probably will not want to
hear this, but I will try to make comments that will
relate to both amendments, and we may not take quite
so long on the second one.
What is an adverse events register, and what is an
adverse events risk report? The poor old Minister for
Health would know only too well, given the events of
this week, the value of an adverse events risk register to
the patient and the flashing red lights that come up from
a minister’s perspective when that is done thoroughly.
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As an aside, may I congratulate the Royal Women’s
Hospital on doing its job so thoroughly and the minister
for standing by the fact that we have to have adverse
events registers to ensure that we keep improving our
medical facilities and medical treatment for people in
this state. Adverse events registers, for members who
are unfamiliar with them, cover the kinds of negative or
possibly negative events which occur in a hospital and
which impact on a patient or a staff member. As a
community we always have an inquiry following an
event such as a bushfire, for example. The Esplin
inquiry was able to give us very good indicators as to
exactly how to improve our response in adversity to
protect life and to ensure people get appropriate
medical treatment when life is threatened by injury. An
adverse events register relating to legalised abortion in
this state would be a very important initiative.
Until now we have not collected this kind of data
because the Menhennitt ruling was the only rule under
which we operated. Once abortion is legalised we will
necessarily have to learn how to improve infrastructure
for women, how to care for the unborn and how to
perform abortions humanely, if there is such a concept.
We also need to look at the counselling that occurs, as
the minister has assured us dozens of times over the last
number of hours that it does. We keep hearing that
counselling is available; if people go for an abortion
they will be given counselling. Are we doing
counselling as well as we should? Should we be
improving it? Are there some sites that are not
providing it, and if this is so, how do we ensure that it is
provided to a woman and that it will minimise the
adverse events that come from an abortion?
With those remarks I ask members to consider this
amendment. I will not be asking for a division. I think
we are acutely aware, after the debate of the last few
hours, of the risks involved in abortion and want to
make it as safe as possible for the woman.
Mr CLARK (Box Hill) — I want to speak briefly in
support of this amendment moved by the member for
Pascoe Vale and make the point that this should be
something that attracts the support of honourable
members regardless of their views on the subject of
abortion. You can take the view that I ascribed
previously to Hillary Clinton, that abortion should be
safe, legal and rare, and support this amendment. You
can even take the view that abortion should be safe and
legal with no regard to the question of rarity and
support this amendment, because it goes to the question
of safety and standards. We learn by exceptions and we
learn by mistakes — we learn by studying what has
gone wrong and building on that. It seems to me that
this amendment is part of a proper process that should
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apply in many contexts. It is similar to the sorts of
arguments that the member for Burwood had put in
other contexts. It seems to me to have merit.

(a) the number of abortions performed at the
prescribed hospital or medical facility during
the quarter of the year to which the report
relates;

Mr ANDREWS (Minister for Health) — It will
come as no surprise to honourable members that it is
my considered view this amendment would
unnecessarily duplicate comprehensive and existing
incident reporting arrangements that operate right
across all health services regardless of their setting.
They operate at the moment without need for a further
legislative framework and are appropriate. On that basis
there is simply no need to duplicate those processes in
this bill — or in this act, if it proceeds to that point. I
will give an example. If you had a sentinel event — a
very serious adverse event — such as the death of a
woman, that would be the subject of reporting through
the sentinel processes to the Consultative Council on
Obstetric and Paediatric Mortality and Morbidity, and
on from that the coroner would have a role to play. That
is one example of many in relation to sentinel or
adverse events.

(b) the reasons for which abortions were
performed;

In her amendment and in her comments the member
also raised the issue of how we might have processes to
drive improvements in the quality of care and in the
quality of clinical practice. It is my expectation that
through the public health services — their boards and
their quality and safety committees as mandated under
the Health Services Act — that is regarded as an
important task, and I have every expectation and
confidence that those matters are taken seriously. In
relation to private day procedure centres or private
hospitals, again through the licensing processes it is my
expectation, and I think the expectation of the broader
Victorian community, that health services licensed
under those regulations made under the Health Services
Act would similarly always seek to improve the quality
of the services they offer. Evidence-based quality
improvement is a well-established practice, and I think
it is appropriately catered for under other instruments
and does not need to be replicated in this bill.
New clause defeated.
New clause G
Ms CAMPBELL (Pascoe Vale) — I move to insert
the following new clause to follow clause 5:
“G Quarterly reports from prescribed hospitals or
medical facilities
(1) Subject to subsection (2), the proprietor of a
prescribed hospital or medical facility must, not
later than 3 months after the end of each calendar
quarter, submit to the Minister a report setting out
the following details —

(c) the ages of the women concerned;
(d) the gestational ages of the foetuses at the time
of the abortions;
(e) the number of women who had previously
had an abortion;
(f)

the number of cases of a woman withdrawing
her consent after the woman has signed a
written consent under section 5 or 6;

(g) any information recorded for the purposes of
the Adverse Events Register kept under
section 11.
(2) The proprietor of the prescribed hospital or medical
facility must ensure a report submitted under
subsection (1) does not contain information that
could identify a woman on whom an abortion has
been performed.
(3) The minister must cause a report submitted to him
or her under this section to be laid before each
House of Parliament within 5 sitting days after
receiving it.
(4) If a report required by this section contains false or
misleading information, each person knowingly
responsible for the false or misleading information
contained in the report commits an offence.”

The points I made in relation to the adverse events
register apply equally here. In interstate jurisdictions the
quarterly reports from prescribed hospitals are available
for the minister to be briefed on. I have said a number
of times that our legislation is quite flimsy. There is not
provision here for quarterly reports from the prescribed
hospitals or medical facilities, and it would be a great
improvement if they were available. I do not wish to
divide on this amendment.
Mr CLARK (Box Hill) — I will briefly speak in
support of this amendment, firstly for all the reasons of
good practice and good process that applied in relation
to the adverse events register and that have been
alluded to in debates on other clauses and proposed
amendments, and importantly on top of that to ensure a
fully informed public, a fully informed government and
a fully informed profession on the subject of abortions.
The Victorian Law Reform Commission has referred to
the difficulties and deficiencies in the information
available in Australia on this subject. The
commonwealth parliamentary library a few years ago
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attempted a comprehensive survey of the subject
around Australia and again found substantial
deficiencies and discrepancies in information. Some of
the best information available in Australia on the
subject has come out of South Australia, because it has
for some years had a fairly extensive reporting regime.
I would have thought that those who support this bill
and support regarding abortion as a legitimate medical
procedure would, firstly, want this information to be
available for public policy purposes, given that there
may well need to be refinements to this legislation over
time, and secondly, have no fear of this information
being available and future debates on the subject being
more fully informed. Surely if people have the courage
of their convictions, they should not be afraid of
information that might be relevant to issues in dispute.
I think that for general reasons of good practice but
particularly because of the importance of this subject
and because of the fact that this legislation is radical
and marks a major change in the legal regime in
Victoria, the opportunity should be taken to at least
ensure that information that can now be collected as to
a matter of public health policy, as it were, is collected
and that the information is used to inform future public
debate. This is information that should be valuable to
people regardless of their views on the subject of
abortion, and therefore I am pleased to support the
amendment.
New clause defeated.
New clause H
Ms CAMPBELL (Pascoe Vale) — I move to insert
the following new clause to follow clause 5:
H

Review of Act

(1) The Minister must cause a review of this Act and
the amendments made by this Act to the Crimes
Act 1958 to be completed by 31 October 2012.
(2) The Minister must cause a copy of the report and
recommendations from the review to be tabled in
each House of Parliament as soon as practicable
after the Minister receives the report and
recommendations.”.

Given our level of excitement about going through this
whole process yet again, I will not be calling for a
division on this particular clause.
On a serious level, the review of the act I am suggesting
does need to occur. This is the first time Victoria will
be, we expect, decriminalising abortion. There will be
many lessons that we need to learn as a result of what
the minister keeps talking about as good clinical
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practice and giving professionals the opportunity to
exercise their very high skills and talents. I look
forward to the opportunity for us to be able to review
this in about four years time.
Mr CRISP (Mildura) — I would like to support the
member for Pascoe Vale’s new clause proposing the
undertaking of a review. It is indeed a momentous act
to decriminalise abortion, and things do change over
time. Also, sunset clauses and review clauses are not
unusual in legislation, and nor are the changing times in
medical practice. Much of what we have spent the last
days debating may well change with improved medical
practice, in particular the controversial 24-week rule
and a number of other things that have changed. The
views on the other controversial areas of counselling
and informed consent may well change as well. With
that, I strongly support the new clause which proposes
that we review the act as part of good governance in the
future.
New clause defeated.
New clause B
Ms KAIROUZ (Kororoit) — I move:
13. Insert the following New Clause to follow clause 7 —
“B Pain relief for foetus
A medical practitioner who performs an abortion,
or who gives a direction under section 8, must
ensure that all reasonable steps are taken to ensure
that the abortion is conducted without causing pain
to the foetus.”.

I have stated a couple of times that the foetus feels all
signs of pain after 20 weeks gestation, that the
appropriate parts of the nervous system have been
developed and that it has a withdrawal reflex, and that it
has been shown with early delivery that there are very
high levels of stress hormones released into the blood
stream. If these were present in experimental animals, I
am sure that the animal liberationists, including
myself — I consider myself to be an animal
liberationist — would be up in arms, so why treat
developing humans with lesser standards?
We also need to remember that prior to a late-term
abortion the foetus is a living, moving and hearing
individual. The human foetus shows motor responses to
sound stimuli at 24 weeks and can also hear maternal
speech. It has also been said that a foetus can remember
something of what is heard in the uterus.
I would like to remind members that the vote last night
on partial-birth abortions was very close, so when
considering this amendment I would like them to also
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consider the arguments that were put forward by me
and other members in the house about partial-birth
abortions.
I will not speak for much longer. By doing that I do not
mean to take away from the importance of this
amendment. I ask all members to consider this
amendment, and I plead with them to consider it,
because as textbooks suggest and as doctors suggest, a
foetus can feel pain, and if it is the mother’s wish to
abort the foetus or the doctor’s recommendation to
abort the foetus, then hopefully we can put legislation
in place requiring that all reasonable steps are taken to
ensure that the abortion is conducted without causing
pain to the foetus.
Mr CLARK (Box Hill) — I want to commend the
member for Kororoit for moving this amendment. It is a
very important amendment. It is easy for our
sensitivities to be dulled by the fact that this debate has
been going on for a long time and that many parts of it
have been quite taxing on the emotions, but the member
for Kororoit reminded us that we are talking about
human beings in the womb — human beings who,
science is increasingly demonstrating, have capacities
for hearing, for feeling, for memory, and the capacity to
feel pain.
There is a range of scientific views about the time of
development at which a foetus commences to feel pain,
but the vast preponderance of scientific evidence is that
a foetus feels pain at stages of development at which
many late-term abortions take place. As I said in my
contribution to the second-reading debate, under the bill
as it stands there will be less protection for an unborn
human being than a research ethics committee would
afford to a laboratory mouse. I think that is a situation
that should be regarded as unacceptable to all members
of this house.
What the member for Kororoit puts forward is a simple
principle, which I hope will be endorsed by everyone:
that if there is going to be an abortion, then at least all
reasonable steps should be taken to ensure the abortion
is conducted without causing pain to the foetus. This
amendment is not prescriptive in detail. It simply seeks
to state a principle that, as I say, I would hope all
members would accept.
It will then entrust to medical practitioners — clearly
the majority of members of this house are already
charging them with, and have confidence they will
properly and professionally discharge, the duties that
are entrusted to them — the obligation to apply that
principle through medical practice in the way that they
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see fit, but ensuring that this fundamental obligation is
complied with.
Again I need hardly make the point that this is both
achievable and desirable. If there are going to be
abortions, I cannot see how any member of this house
should argue that entities that have those sentient
capacities which we see on the ultrasounds — moving
and showing all signs of humanity in the womb; which
women report, generally with great pride and pleasure,
kick and create a disturbance in the womb and show
every sign of life in what normally gives great joy —
human beings, with those characteristics and which
show all those signs of humanity, should not at least be
accorded the respect of ensuring that all reasonable
steps be taken to ensure that an abortion is conducted
without causing them pain.
Mr RYAN (Leader of The Nationals) — I rise also
to congratulate the member for Kororoit for having
moved this amendment. I support it, for the reasons that
have been outlined by the member for Box Hill. The
pivotal issue in this is to treat humanely that which is
broadly regarded as a life, a life which is ended by the
process of abortion. I think this amendment serves that
important end.
Ms CAMPBELL (Pascoe Vale) — I rise with great
sadness that we are having to in fact even think about
the suffering that is involved in an abortion. Recently I
had the opportunity to have a book brought to my
attention. It is called Neonatal Pain — Suffering, Pain,
and the Risk of Brain Damage in the Foetus and
Newborn, edited by Giuseppe Buonocore and Carlo
Bellieni. They are both members of the department of
paediatrics and obstetrics and reproductive medicine at
the University of Sienna.
I want to take up my full 5 minutes to speak on this
matter. The large number of experts who have
contributed to that book agree in affirming that a foetus
can feel pain before birth. The two editors explain in
their introductory essay that recognising human dignity
and human suffering from life in the womb is a clinical
duty in the service of better treatment.
Initially in this discussion they are looking at the life in
the womb, and it is very much in relation to the service
of better treatment. What we are talking about tonight is
not treatment of an unborn foetus but the destruction of
an unborn child. Members need to be aware when
voting on this legislation that life in the uterus was
always considered to be protected, but abortion does
not do that. By week 10 of the pregnancy an unborn
child can be observed bringing hands to its head,
opening and closing its mouth and swallowing. As well,
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one recent experiment shows that newborns have
functional memory, development of which began in the
period before birth.
The authors in this book note that newborns remember
tastes and odours perceived in the uterus and that these
perceptions might have an influence in future
preferences. Sounds, as the member for Kororoit
mentioned, can be heard by the unborn, including their
mother’s voice, and newborns have even been shown to
recognise music. We in this debate are not focusing on
an unborn’s recognition of music. In this debate we are
focusing on whether we are going to support the
legalising of abortion. If we vote against the legalisation
of abortion, then this particular provision will become
redundant, but if we do vote on the legalisation of
abortion, then, unfortunately, this provision will need to
be enacted.
There is another joint article in that book about the
specific question of foetal pain. Some of the
protagonists observe that acute or chronic pain or even
prolonged stress can be dangerous for the foetus. They
talk about possible negative effects, ranging from lower
pain thresholds to an increase in age-related memory
impairments. They also cover stress relief in this book,
and one chapter focuses on cases of medical
intervention carried out on foetuses.
They note there is evidence showing a response to
invasive stimuli from the age of 16 weeks, even at the
age of 12 weeks — by which time most of the abortions
in this state have occurred — and that a foetus will
move away if touched, but the authors are fair enough
to say that they do not know exactly when the foetus
starts to feel pain or exactly when it becomes conscious.
Deputy Speaker, I am not saying here tonight that there
is a particular point at which an unborn can feel pain,
but I do say that in this state we make sure there is pain
relief for the unborn during operations where
appropriate, so when we are talking about
dismemberment, when we are talking about
partial-birth abortions, we as a Parliament must pass
this particular amendment.
Ms MORAND (Minister for Women’s Affairs) — I
would like to speak briefly on the amendment put
forward by the member for Kororoit. I refer her to the
House of Commons Science and Technology
Committee’s report entitled Scientific Developments
Relating to the Abortion Act 1967, which was published
in 2006. That canvassed a diverse range of issues
related to abortion, including the 24-week gestational
period with the threshold requirement, and it also
canvassed areas of foetal pain. I do not want to get into
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a protracted debate on the technicalities that were
detailed in the submissions from the experts in this
field, but I would like to respond to some of the points
put forward by the member for Kororoit and the
member for Pascoe Vale and quote from the report. The
report quotes Dr Stuart Derbyshire and states:
Subjective experience, including pain, cannot be inferred
from measures of anatomy, stress hormones and foetal
movements because these measures do not account for the
contents of experience in general, and of pain in particular.

The member for Kororoit referred to stress hormones. I
direct her to page 24 of the report:
Increased production of cortisol and β-endorphin and the
redistribution of blood towards vital organs have been
reported.

But Dr Derbyshire’s explanation is quoted in the report.
It states:
… these physiological changes —
are elicited at the subcortical and brainstem level and do
not require cortical input and thus do not provide
evidence for pain experience. Cortisol and endorphin are
significantly elevated during surgical procedures carried
out under general anaesthesia, and in brain dead patients
during organ harvesting, despite cortical activation in
these patients being profoundly suppressed.

I refer all members to this important report of the House
of Commons Science and Technology Committee.
I finish by again pointing out, as the Minister for Health
has done a number of times during this debate, that
matters of clinical practice are not a matter for this
Parliament to prescribe or determine. It is not for us to
prescribe pain relief or any other matters of clinical
significance, and we are not in a position to prescribe in
legislation what pain relief should be provided for any
procedure. I do not support the amendment.
Mr CLARK (Box Hill) — I cannot let those
propositions from the Minister for Women’s Affairs go
unanswered. I will quote directly from the speech notes
of an address given in Queen’s Hall on Monday by
Professor Graeme Clark, AC, who, as most honourable
members will know, is the pioneering Australian doctor
behind the bionic ear, a very senior and eminent
surgeon, scientist and researcher, and a former
chairman of the Consultative Council for Maternal and
Child Health to the Victorian Minister for Health. If
anybody knows what they are talking about, you would
expect it to be Professor Clark.
As an aside, Professor Clark made it clear in his speech
that he was not absolutely opposed to abortion but
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considered it should only be carried out in certain
circumstances. He said:
The foetus feels pain.
The foetus after 20 weeks shows all the signs of feeling pain.
The appropriate parts of the nervous system have developed,
it has a withdrawal reflex and as shown with early delivery
there are high levels of stress hormones released into the
blood stream. When the 20 week foetus is aborted their limbs
are contracting spasmodically. If these features were present
in experimental animals, the animal liberationists would be up
in arms — so why treat developing humans with lesser
standards?
We also do well to remember that prior to a late-term
abortion, the foetus is a living, moving and hearing
individual. The human foetus shows motor responses to
sound stimuli at 24 weeks. It can hear maternal speech and
remember something of what is heard in the uterus.

The amendment moved by the member for Kororoit
does not set clinical practice. The amendment states a
very important principle of both law and humanity that
medical practitioners should support, as should all
members of the community — that if we are going to
have abortions, we should ensure at the very least that
all reasonable steps are taken to ensure that those
abortions are conducted without causing pain to the
foetus.
Mr THOMPSON (Sandringham) — It is with
concern that I raise a following point, because I believe
the house has just been misled by the minister. She
referred us to the House of Commons report but she did
not mention to the house that there was a dissenting
opinion prepared in that report dealing with foetal pain.
I would like to quote it. It states:
We are deeply concerned that the Royal College of
Obstetricians and Gynaecologists (RCOG) failed to give full
information to the House of Commons Select Committee.
Parliament leans heavily on the RCOG for guidance and the
committee’s report will be referred to by MPs seeking to
amend the law on abortion.
Since 1997, the RCOG has consistently denied that foetuses
can feel pain earlier than 26 weeks —

and 26 weeks is an important date to note as well —
without acknowledging that amongst experts in this field
there is no consensus.

There is no consensus. It continues:
Professor Anand is a world authority on the management of
neonatal pain and has put forward a cogent argument
suggesting that the RCOG position is based on a number of
false or uncertain presuppositions. The RCOG in response to
comments by Anand in a Channel Four Dispatches program
has issued a press release claiming they keep a Scientific
Developments Relating to the Abortion Act 1967 ‘watching
brief on new scientific developments and advancements in
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foetal medicine, and continue to examine emerging evidence
from the international scientific community about foetal
awareness and foetal pain’ but are ‘unaware of the work of
Dr Anand or any other work that contradicts the basic
findings of (their) review’.

The report further states:
It surely owes both Anand and Parliament a formal apology
and explanation of why it has apparently ‘cherry picked’ the
scientific evidence to support its opposition to a lowering of
the 24 week upper limit for abortion.

I would now like to go to the conclusion of the report at
page 81, where there is also a comment in relation to
foetal pain. I apologise to the house for the delay but
this was an impromptu matter raised in which, in my
view, the minister has misled the house by failing to
draw to the attention of the house the international
scientific controversy in relation to this specific issue.
She used this report by way of rebuttal. There is a
dissenting opinion within that report regarding the
viewpoint of the international scientific community. In
the conclusion of the authors of the dissenting report
there is some further commentary on it, and I propose
to take my time just to see if I can track down a specific
comment.
The DEPUTY SPEAKER — Order! I would ask
the member for Sandringham to make a contribution.
Mr THOMPSON — I draw to the attention of the
house that it is a serious issue. It may be that I will track
down the information before the debate concludes. I
emphasise the point once more that there is a dissenting
report in the House of Commons report that the
minister referred to, and I think it is unfair to members
here to suggest that there is a concluded scientific
viewpoint on the issue of foetal pain as outlined in that
report.
House divided on new clause:
Ayes, 26
Blackwood, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Hodgett, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms
Merlino, Mr
Northe, Mr

O’Brien, Mr
Robinson, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Stensholt, Mr
Thompson, Mr
Victoria, Mrs (Teller)
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr

Noes, 47
Allan, Ms
Andrews, Mr

Langdon, Mr (Teller
Lim, Mr
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Asher, Ms
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms

ASSEMBLY
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms (Teller)
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Scott, Mr
Shardey, Mrs
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

New clause defeated.
New clause A
Mr THOMPSON (Sandringham) — I move:
Insert the following New Clause to follow clause 8 —
“A Registered medical practitioner must provide
information to pregnant woman
(1) A registered medical practitioner must not perform an
abortion on a woman, give a direction under section 7,
or refer the woman to another medical practitioner to
perform an abortion unless the first practitioner has
provided the woman with the approved information in
accordance with this section.
(2) The approved information must include information
about —
(a) the medical risks of termination of a pregnancy and
of carrying a pregnancy to term; and
(b) the alternatives available to the woman in respect
of her pregnancy; and
(c) the counselling and pregnancy support services
available to the woman.
(3) The information must be approved by a consultative
committee established by the Minister and consisting of
persons with appropriate knowledge and experience in
providing information and counselling and support
services to pregnant women.”.

Earlier today I met with a constituent who has spent the
greater part of her life working with vulnerable women,
both in Australia and overseas. She powerfully
articulated her observation of the feelings of many
women facing an unplanned or unwanted pregnancy:
fear, anxiety, terror, depression, isolation and panic.
The objective of my proposed amendment is to provide
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a framework within which numbers of women might be
better placed to make an informed choice.
Ivan Illich was a provocative 20th-century thinker and
author. He advocated for the demystification of the
professions, and he was one of the foremost advocates
of patient empowerment. The proposed amendment
merely will require a medical practitioner in certain
circumstances to provide to a patient approved
information.
Under my proposed amendments, under the heading
‘Registered medical practitioner must provide
information to pregnant woman’, starting with
proposed paragraph 2:
(2) The approved information must include information
about —
(a) the medical risks of termination of a pregnancy and
of carrying a pregnancy to term; and
(b) the alternatives available to the woman in respect
of her pregnancy; and
(c) the counselling and pregnancy support services
available to the woman.
(3) The information must be approved by a consultative
committee established by the Minister and consisting of
persons with appropriate knowledge and experience in
providing information and counselling and support
services to pregnant women.”.

In different but comparable circumstances, under
section 12 of the commonwealth Family Law Act,
valuable information is to be provided in prescribed
circumstances to parties to Family Court proceedings. I
will broadly paraphrase section 12(b) of the
commonwealth act: without limitation, information
prescribed under this section must include information
about the legal and possible effects of the proposed
proceedings, the services provided by family
counsellors and family dispute resolution practitioners
to help people affected, the steps involved in the
proposed proceedings, the role of family consultants
and the arbitration facilities available.
It is my view that there is a reasonable and legitimate
case for women to be wisely and comprehensively
informed of their options and rights. In commending
the amendment to the house I appreciate that numbers
of women may not require further information. On the
other hand, I refer the house to my remarks regarding a
former prisoner of Fairlea women’s prison who was
provided with means of support in relation to her
pregnancy in the face of what I understood to be a
near-certain abortion outcome. It turned out to be the
only child she ever had.
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As another example, I also referred in my speech earlier
this week to the heroic and extraordinary work of
Chiune Sugihara, who saved the lives of 6000 Jews and
who escaped through Lithuania to Japan during the
Second World War.
Fully informing women of their rights and options will
give women better choices. Finally, I would like to
thank the constituent nurse who met with me today,
whose presence and life journey reflected profound
love, profound support and profound care.
Mr CLARK (Box Hill) — I will speak briefly in
support of the remarks made by the member for
Sandringham. There is a wide variety of opinions as to
the efficacy of the provision of statutory information in
the context of abortion. Some members will be aware
of the range of requirements, particularly in various
United States jurisdictions but also elsewhere.
There is a range of views as to the extent to which
information of this sort is relevant. It is likely, as
members have indicated in the context of previous
debates, that for many women the provision of
approved information would be irrelevant because
through other sources and other processes they have
reached a clear decision about the procedure going
ahead. However, that is not the criterion against which
a proposal such as that put forward by the member for
Sandringham needs to be assessed.
The question is whether there are women in the context
of an abortion who would find the provision of
information in an approved form of benefit. On balance
you would have to say yes, for the reason the member
for Sandringham has indicated. The provision of
information in a form approved by a consultative
committee established by the minister means that it is at
least independent.
It then of course becomes a subsequent issue as to the
content of the information that the consultative
committee would provide, and that may well be the
subject of further controversy. I think the member for
Sandringham identifies an important way in which
information can be provided. If the minister were to
take on the proposal and appoint a consultative
committee that dedicated itself well to the task, that
would be yet another element of helpful information
that would be available in the context of a proposed
abortion.
The DEPUTY SPEAKER — Order! Before I call
the member for Sandringham again, the clock will not
start. Can I ask members one more time that if they
wish to have a conversation, could they leave the
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chamber? It is not only appropriate that we show
courtesy to the member who is on their feet. I realise
the proceedings have been going on for a long time, but
I ask members to consider Hansard staff who are
ensuring that debate on this important bill is recorded
appropriately. I ask members one more time: if they
wish to have a conversation, they should leave the
chamber.
Mr THOMPSON (Sandringham) — In concluding
my remarks I would like to make some further
comments. In the House of Commons Science and
Technology Committee report which the minister
referred to earlier, a number of remarks were made
about abortions and the abortion approval process.
Evidence was given and reported on at page 33
regarding medical practice in the United Kingdom. It
included:
Signing batches of forms before patients are even seen for
consultation;
Signing the forms with no knowledge of the particular patient
and without reading the notes;
Signing forms without seeing or examining the patients;
Signing forms after the abortion has been performed;
Faxing the forms to other locations for signature;
Use of signature stamps without consultation with the doctor.
If requests for abortions are being ‘rubber stamped’ by
doctors, either the requirement for two signatures does not
play a meaningful role in abortion practices or the law is not
being properly applied.

There are some general concerns regarding the
approval process. I now draw attention to the
recommendation by the dissenting members of the
committee to the full report recorded at page 81 which I
referred to earlier. In the recommendations the first
recommendation of the committee was:
That in the context of conflicting expert evidence on foetal
pain and viability, this lack of consensus should be fully
acknowledged in the report and the committee should adopt
the precautionary principle giving the foetus the benefit of the
doubt, until a clear consensus emerges.

I regret that the house has not acknowledged that
particular dissenting opinion and dissenting report in
relation to the wider processes that are being approved
by the house in aggregate terms this evening.
I come back to my earlier point. I believe it is important
for women to be empowered. They feel a range of
emotions as they confront an unwanted or unplanned
pregnancy. Doctors are often very busy and it may be
that some women know precisely what they want to do
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when they consult their doctor. Within the context of
the doctor-patient relationship, that needs to be fully
respected. There are other women who have been cared
for and encouraged in different ways and we, as
legislators, are aware of the range of services available
to the people of Victoria. People from
non-English-speaking backgrounds and young people
may not be aware of the full breadth of choices.
The amendment I propose to the house tonight applies
in family law proceedings where people are given a
document that is approved by a committee appointed
by the minister. It is independent advice. It is impartial
advice and is advice the patient can choose to act upon
or not act upon. It enables them, if they wish, to take a
second opinion, to know what other services may be
available to consult.
There are members in this chamber who have dealt
firsthand with this issue. I would prefer not to be
speaking on this bill for a range of reasons, but there are
some things that should be said to acknowledge the
wonderful care provided by many services and agencies
and the wonderful outcomes when people are supported
in their pregnancy. I give the example of a
well-chronicled case of a lady in Fairlea Women’s
Prison who was a number of months pregnant. She felt
that her only option was to have an abortion. The prison
nurse encouraged her and said, ‘No, we can look after
you and you can keep the child with you in the prison
for the first four years of her life and then be supported
in different ways’. I make the point that this was the
only child the lady was ever able to have and she was a
source of great inspiration and comfort to her. People
are given the choice of a second opinion and the
opportunity of seeing the level of care and nurture that
might be available to them and which might enable
them to make a different judgement or a different
choice in their circumstances.
There are many difficult circumstances that women
confront and face. The house should not underestimate
the context of incest, of rape or an abusive relationship.
That is a matter for the woman and her doctor. There
might be other gradations and other avenues where a
referral is given, or there is an opportunity to ring a
telephone number of another referral agency which
could provide strong support to the person and which
may represent a positive life outcome.
The DEPUTY SPEAKER — Order! The
member’s time has expired.
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House divided on new clause:
Mr Ingram — On a point of order, Deputy
Speaker — —
The DEPUTY SPEAKER — Order! I cannot take
a point of order at this time.
Ayes, 23
Blackwood, Mr
Burgess, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Hodgett, Mr (Teller)
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms
Merlino, Mr

Northe, Mr
O’Brien, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Stensholt, Mr
Thompson, Mr
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr

Noes, 48
Allan, Ms
Andrews, Mr
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Cameron, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Donnellan, Mr
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr (Teller)
Helper, Mr
Herbert, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms

Langdon, Mr (Teller)
Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Robinson, Mr
Scott, Mr
Shardey, Mrs
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

New clause defeated.
Postponed clause 3
The DEPUTY SPEAKER — Order! We now
return to clause 3, which was postponed earlier. I
understand that as a consequence of the proposed new
clauses not being agreed to, the only change of
definition which can now be considered relates to the
definition of ‘abortion’.
Ms CAMPBELL (Pascoe Vale) — I move:
1.

Clause 3, lines 12 to 17, omit all words and expressions
on these lines and insert —
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“abortion means intentionally causing the death of a
foetus by the administration or use of any of the
following to or on a pregnant woman, or a foetus
within or partially within the body of a woman —
(a) an instrument or device; or
(b) a drug or other substance; or
(c) any other means —
but does not include an administration or use of any of
those means for the purpose of —
(d) inducing the birth of a live child to protect the
woman from a serious risk to her health; or
(e) inducing the birth of a live child to protect the
child from a serious risk to his or her health or
life; or
(f)

removing an ectopic pregnancy;

(g) treating a serious illness of disease of the
woman where the treatment indirectly results
in the loss of life of a foetus and there were no
other reasonably available options for
successfully treating the serious illness or
disease of the woman that would not similarly
have risked the life of the foetus;”.

I was just chatting to a member, and I said, ‘Have a
look at the definition in this bill’. It reads:
abortion means intentionally causing the termination of a
woman’s pregnancy by —
(a) using an instrument; or
(b) using a drug or a combination of drugs; or
(c) any other means …

Under that definition probably two-thirds of the
children sitting in our primary schools could be
regarded as the products of abortion. This legislation
has been so shoddily and hastily compiled that the
definition of ‘abortion’ does not include either intention
or death. They are the two factors that distinguish the
delivery of a foetus by the method we have been
debating for the last three days over every other way of
delivering a foetus.
I ask people to look at the definition of ‘abortion’ in the
bill as it stands. It says abortion is ‘intentionally causing
the termination of a woman’s pregnancy’. That is fine;
those of us who have been pregnant have all wanted to
terminate our pregnancies. Most of the time we do not
want this to occur through the use of an instrument or
drug, but by other means — that is, normal vaginal
delivery.
I have included in my amendment references to both
intention and the causing of the death of a foetus. Lest
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people be confused about what abortion is and what it
is not — and I am glad this has gone in now, since
during the last few days of discussions people have
been saying, ‘What if’ this, ‘What if’ that — this covers
the emergency provisions that so many people have
been so concerned about.
My definition reads as follows:
abortion means intentionally causing the death of a foetus by
the administration or use of any of the following to or on
a pregnant woman, or a foetus within or partially within
the body of a woman …

A couple of people were asking why it was defined as
‘within or partially within’. That is to cover the scenario
lest anyone suggest abortion applies to foetuses
involved in the in-vitro fertilisation program. It is a fine
point, but it is an important point at law. It does not
include an administration or use of any of the
following:
… inducing the birth of a live child to protect the woman
from a serious risk to her health …
… inducing the birth of a live child to protect the child from a
serious risk to his or her health …
… removing an ectopic pregnancy …

People threw that up as a red herring in the debate, that
that might be something that could be called an
abortion. Of course it is not, and I have made it crystal
clear in this amendment. Finally, it does not include:
… treating a serious illness or disease of the woman where
the treatment indirectly results in the loss of life of a foetus
and there were no other reasonably available options for
successfully treating the serious illness or disease of the
woman that would not similarly have risked the life of the
foetus …

I was asked to leave this definition until the end of this
stage of the bill, and in the discussions we had some
time ago with the Clerk I thought it made perfect sense
that it be left until now, but the reason, I would suggest,
we have spent such an inordinate amount of time with
people being confused about what is and what is not an
abortion is because we have never had an adequate
definition in the bill.
I put to the house that this amendment will assist the
debate. I will not be calling for a division on this
amendment. I doubt the minister will accept it, but it
could well be introduced as part of amendments the
government may be moving in the upper house. I trust
this has been helpful.
Mr CRISP (Mildura) — I would like to support the
amendment and the observations of the member for
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Pascoe Vale. This hangs on the word ‘termination’. If
termination means an end and you are a woman who is
overdue, been induced and had a forceps delivery, you
may well have attracted the term ‘abortion’. I hope the
minister can assure us that this will not happen, because
there are connotations with that term. It hangs on how
you interpret ‘termination’. If it is an end, this clause
could well do with some clarification when it goes to
the upper house.
Amendment defeated; clause agreed to.
The DEPUTY SPEAKER — The question is:
That the house agrees to the bill without amendment.

House divided on question:
Ayes, 48
Allan, Ms
Andrews, Mr
Asher, Ms
Baillieu, Mr
Batchelor, Mr
Beattie, Ms
Brooks, Mr (Teller)
Brumby, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms
Langdon, Mr (Teller)

Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Robinson, Mr
Scott, Mr
Shardey, Mrs
Stensholt, Mr
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

Noes, 28
Blackwood, Mr
Burgess, Mr
Cameron, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr (Teller)
Dixon, Mr
Fyffe, Mrs
Hodgett, Mr
Hulls, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms

McIntosh, Mr
Merlino, Mr
Napthine, Dr
Northe, Mr
O’Brien, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Thompson, Mr
Victoria, Mrs
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr

Question agreed to.
Bill agreed to without amendment.
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Third reading
The SPEAKER — Order! The question is:
That this bill be now read a third time.

House divided on question:
Ayes, 49
Allan, Ms
Andrews, Mr
Asher, Ms
Baillieu, Mr
Barker, Ms
Batchelor, Mr
Beattie, Ms
Brooks, Mr
Brumby, Mr
Carli, Mr
Crutchfield, Mr
D’Ambrosio, Ms (Teller)
Duncan, Ms
Eren, Mr
Foley, Mr
Green, Ms
Hardman, Mr
Harkness, Dr
Helper, Mr
Herbert, Mr
Holding, Mr
Hudson, Mr
Ingram, Mr
Kosky, Ms
Langdon, Mr (Teller)

Lim, Mr
Lupton, Mr
Maddigan, Mrs
Morand, Ms
Morris, Mr
Munt, Ms
Nardella, Mr
Neville, Ms
Noonan, Mr
Overington, Ms
Pallas, Mr
Pandazopoulos, Mr
Perera, Mr
Pike, Ms
Powell, Mrs
Richardson, Ms
Robinson, Mr
Scott, Mr
Shardey, Mrs
Stensholt, Mr
Thomson, Ms
Trezise, Mr
Wooldridge, Ms
Wynne, Mr

Noes, 32
Blackwood, Mr
Burgess, Mr
Cameron, Mr
Campbell, Ms
Clark, Mr
Crisp, Mr
Delahunty, Mr
Dixon, Mr
Donnellan, Mr
Fyffe, Mrs (Teller)
Hodgett, Mr
Hulls, Mr
Kairouz, Ms
Kotsiras, Mr (Teller)
Lobato, Ms
McIntosh, Mr

Merlino, Mr
Mulder, Mr
Napthine, Dr
Northe, Mr
O’Brien, Mr
Ryan, Mr
Seitz, Mr
Smith, Mr K.
Smith, Mr R.
Thompson, Mr
Tilley, Mr
Victoria, Mrs
Wakeling, Mr
Walsh, Mr
Weller, Mr
Wells, Mr

Question agreed to.
Read third time.
Mr ANDREWS (Minister for Health) (By leave) —
I will make some brief comments. I think it is
appropriate to thank the Deputy Speaker, the member
for Oakleigh. I also extend on behalf of all honourable
members our thanks to the clerks and to all other
members of the parliamentary staff who have been
central to the proper conduct of this debate. In closing, I
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also thank all honourable members. This debate has
been a complex and challenging one, but it has been
conducted in a spirit that I think does every member of
this institution great credit. Of course I am not allowed
to refer to the galleries, but if I were, I would extend my
thanks to all those in them as well.

staff. This is a way of expediting the conclusion of the
debate tonight. It is not intended to be a precedent but
rather just a way of finalising the parliamentary
timetable tonight. I thank those members of the house
who have provided leave for us to participate in this
procedure.

Mr RYAN (Leader of The Nationals) (By leave) —
I endorse the comments made by the Minister for
Health and thank in particular the clerks, the Hansard
staff who have had the onerous task of making sense of
all of this, and the attendants. The Deputy Speaker in
particular has done a magnificent job in the context of
the proceedings. Let the record show it is 12.55 a.m. on
Friday; we have been sitting for something of the order
of 50 hours this week, and it has been a monumental
effort on the part of all concerned. I congratulate all
who have been involved.

Mr McINTOSH (Kew) — The opposition will
support this motion. In doing so, I accept what the
Leader of the House has said — that this is in no way to
be taken as a precedent in relation to these matters. It is
solely due to the extraordinary events of this week and
the extraordinary length of time the Parliament has
sat — to 2 o’clock on Wednesday morning, to
1 o’clock yesterday morning, and it will be 1 o’clock
this morning before we move on to the adjournment
debate.

Ms MORAND (Minister for Women’s Affairs) (By
leave) — I want to briefly take the opportunity to also
thank the Department of Human Services staff —
Dr Chris Brook and Louise Johnson — who have also
been in the chamber for three days. I thank them for
their effort.
The SPEAKER — Order! I would like to take the
opportunity to particularly thank the Deputy Speaker,
the member for Oakleigh, for a fantastic effort.
Obviously the clerks have had a very long week, as
have the attendants, Hansard staff and the catering staff.
It has been an exceptional week for all parliamentary
staff, and I would like to place on record the
appreciation of all members for the efforts they have
put in. Hansard staff and library staff are all here on
deck assisting members in their efforts on behalf of the
community of Victoria. My appreciation goes to all of
them.

BUSINESS OF THE HOUSE
Second-reading speeches: incorporation
Mr BATCHELOR (Minister for Community
Development) — By leave, I move:
That so much of standing orders be suspended so as to allow
the second-reading speeches in relation to the bills listed on
the notice paper today to be incorporated in Hansard.

I will briefly comment on the intention of this motion.
It is to take the unusual step of incorporating a number
of second-reading speeches into Hansard. It is really to
reflect and acknowledge the late hour, the intensity of
debate, the intensity of contribution that individual
members have made and the impact that has had on

The reality is that a request was made by the
government to allow the staff to get home about an
hour and a half earlier than would otherwise be the
case. As I understand it, the second-reading speeches, if
read in their entirety, would take an hour and a half to
complete, and the opposition certainly supports that
request to facilitate the staff leaving earlier. As I said, it
is due to the extraordinary events of this week and
should be in no way taken as a precedent. Having said
that, the opposition will support this motion.
Mr CLARK (Box Hill) — Speaking in support of
the motion and the remarks of the member for Kew, it
needs to be put on record that the extraordinary hours
that the house has sat this week have been a result of
the government’s policy decision as to the handling of
the Abortion Law Reform Bill — a procedure and
approach which could have been handled in many
different ways and which certainly should not be taken
to have had the support of all honourable members of
this house.
However, I support the motion before the house for the
very good reason expressed by the member for Kew —
that the staff of this Parliament have worked
extraordinary hours this week as a result of the
approach the government has taken — and it is out of
consideration for them and the strain on their health and
wellbeing that it is appropriate that these
second-reading speeches be incorporated rather than
read.
Motion agreed to.
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ENERGY LEGISLATION AMENDMENT
(RETAIL COMPETITION AND OTHER
MATTERS) BILL

6.

amend the Gas Safety Act 1997 to better reflect a risk
management approach in the definition of standard and
complex gas installations;

7.

enable regulations to be made to improve the electricity
and gas safety regimes under both the Gas Safety Act
1997 and the Electricity Safety Act 1998;

8.

repeal redundant provisions for the acceptance of
electrical equipment by Energy Safe Victoria under the
Gas Safety Act 1998;

9.

repeal a redundant tariff order provision under the Gas
Industry Act 2001; and

Statement of compatibility
Mr BATCHELOR (Minister for Energy and
Resources) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Energy Legislation Amendment (Retail
Competition and Other Matters) Bill 2008.
In my opinion, the Energy Legislation Amendment (Retail
Competition and Other Matters) Bill 2008, as introduced to
the Legislative Assembly, is compatible with the human
rights protected by the charter. I base my opinion on the
reasons outlined in this statement.

10. clarify the application of the Australian Energy
Regulator’s powers in relation to accounting and cost
allocation information requirements for the economic
regulation of gas distribution businesses under the
National Gas (Victoria) Act 2008.
Human rights issues
1.

Overview of bill
The bill will support the government’s commitment to
ensuring an efficient and secure energy system, reliable and
safe delivery of energy services, access to energy at
affordable prices and environmental sustainability. The bill
will also meet Victoria’s commitments under the Australian
Energy Market Agreement to phase out retail energy price
regulation where effective retail competition can be
demonstrated, and support the government’s commitment to
make household energy bills more informative over time and
help households save energy.
More particularly, the bill will:
1.

2.

amend the energy consumer safety net provisions in the
Electricity Industry Act 2000 and Gas Industry Act
2001, including phasing out oversight of retail tariffs and
increasing the availability of information to enable
customers to more confidently make choices in the
competitive retail energy market;
amend the Electricity Industry Act 2000 to include a
performance-based requirement for electricity bill
benchmarking as an alternative to the current
prescriptive requirement to publish greenhouse gas
emission information on customer bills;

3.

amend the provisions for the retail market rules under
the Gas Industry Act 2001;

4.

amend the Electricity Industry Act 2000 to enable orders
in council to establish a more efficient mechanism for
the recovery of costs for the rollout of advanced
metering infrastructure in Victoria;

5.

amend the National Electricity (Victoria) Amendment
Act 2007 to clarify the appeal rights of distribution
businesses under the regulatory framework for
Victoria’s advanced metering infrastructure rollout and
improve the administration of the rollout;
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Human rights protected by the charter that are
relevant to the bill

The bill does not engage any of the rights under the charter.
2.

Consideration of reasonable limitations — section 7(2)

As the bill does not engage any of the rights under the charter,
it is not necessary to consider the application of section 7(2)
of the charter.
Conclusion
For the reasons outlined above, I consider that the bill is
compatible with the Charter of Human Rights and
Responsibilities.
Peter Batchelor MP
Minister for Energy and Resources

Second reading
Mr BATCHELOR (Minister for Energy and
Resources) — I move:
That this bill be now read a second time.

The SPEAKER — Order! In accordance with the
motion just passed, the second-reading speech will be
incorporated into Hansard.
Incorporated speech as follows:
The bill will amend the Electricity Industry Act 2000, Gas
Industry Act 2001, Gas Safety Act 1997, Electricity Safety
Act 1998, National Electricity (Victoria) Amendment Act
2007 and National Gas (Victoria) Act 2008.
The principal focus of the bill is to make amendments to the
retail competition provisions in the Electricity Industry Act
2000 and the Gas Industry Act 2001 as a direct consequence
of the review by the Australian Energy Market Commission
that found that competition in the Victorian electricity and gas
retail markets is effective.
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These amendments are part of an ongoing program of energy
market reforms at the national level and meet Victoria’s
commitments under the Australian Energy Market
Agreement.
The combination of effectively competitive gas and electricity
retail markets and Victoria’s established consumer protection
framework provides a sound basis for the amendments made
by the bill.
The bill will continue on an ongoing basis the non-price
energy consumer safety net provisions due to expire at the
end of 2008. As per the framework of the current legislation,
orders in council will specify the detail of the relevant
customers, retailers and circumstances to which the consumer
safety net will continue to apply.
Standing offers, defined in clauses 3 and 19 of the bill, are
offers that retailers are obliged to provide to certain residential
and small business customers. Market offers are offers that
retailers develop for the competitive market place, and
typically contain more attractive tariffs and/or other features
targeted at various customer groups.
The bill provides that the existing power to regulate ‘standing
offer’ retail tariffs for gas and electricity will continue, but it
may only be exercised in the event of the Australian Energy
Market Commission:
finding that retail competition is not effective; and
recommending that price controls be retained or
reintroduced.
To enable customers to more confidently make choices in
Victoria’s competitive retail energy market the bill also
enhances the current arrangements for the disclosure of retail
tariffs, terms and conditions applying to standing offers and
market offers to small retail customers (referred to as relevant
published offers in clauses 3 and 19 of the bill). The bill will:
require retailers to publish standing and relevant
published offers on their internet sites in accordance
with guidelines issued by the Essential Services
Commission;
require retailers to publish, in a newspaper, a notice of
variations to standing offers;
require retailers to advise, in writing, their customers of
standing offers that have been varied; and
require the Essential Services Commission to publish
standing and relevant published offers on its internet
site.
In order to provide a degree of certainty for energy consumers
whilst providing retailers with reasonable flexibility, the bill
provides that variations to retail standing offer tariffs will not
be able to be made within six months of any previous
variation.
The Essential Services Commission will also be required to
report annually on the tariffs, the terms and conditions on
which electricity and gas is sold.
In addition to the amendments to reflect the Australian
Energy Market Commission’s assessment that the Victorian
retail energy market is effectively competitive, clause 15 of
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the bill introduces a new division 5B into the Electricity
Industry Act 2000 requiring that bills for residential
customers include either:
(i)

(as now) prescriptive information on greenhouse gas
emissions; or

(ii) information that enables a residential customer to assess
whether the electricity consumption of their household is
above, equal or below the average consumption of a
similar household. This is aimed at informing and
motivating residential electricity consumers to better
manage their energy use.
Clauses 17 and 18 of the bill amend the Electricity Industry
Act 2000 to enable orders in council to establish a more
efficient mechanism for the recovery of costs for the rollout of
advanced metering infrastructure in Victoria.
Clause 29 of the bill repeals a redundant tariff order provision
under the Gas Industry Act 2001.
Retail gas market rules are made under the Gas Industry Act
2001 for the operation of the competitive retail gas market.
Clauses 31 to 38 of the bill make amendments to the Gas
Industry Act 2001 to provide for the transfer of responsibility:
(a) from the Essential Services Commission to the
Governor in Council for approval of rule changes; and
(b) from the Essential Services Commission to the
Australian Energy Regulator for approval of fees
charged to market participants.
These amendments will apply to the retail gas market rules
developed by the Victorian Energy Networks Corporation
and are consistent with those made to the market and system
operation rules by the Energy Legislation Further
Amendment Act 2007. These amendments will facilitate the
transfer of the rules into the national framework as part of the
transfer of functions from the Victorian Energy Networks
Corporation to the new Australian Energy Market Operator.
Clause 30 of the bill also clarifies the power to include
dispute resolution processes in the retail gas market rules.
Divisions 1 and 2 of part 4 of the bill amend the definition of
standard and complex gas installations under the Gas Safety
Act 1997 to better reflect a risk management approach, and
enable regulations to be made to improve the electricity and
gas safety regimes under both the Gas Safety Act 1997 and
the Electricity Safety Act 1998.
Division 3 of part 4 of the bill amends the National Electricity
(Victoria) Amendment Act 2007 and National Gas (Victoria)
Act 2008 to make further transitional provisions with respect
to the transfer of economic regulation responsibility for
electricity and gas distribution respectively from Victoria’s
energy regulator, the Essential Services Commission, to the
national regulator, the Australian Energy Regulator. This will
facilitate the implementation of the national energy market
reform program.
I commend the bill to the house.

Debate adjourned on motion of Mr CLARK (Box
Hill).
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The right to freedom of movement is not limited under
this clause as a person requested to attend a panel
hearing is not compelled to do so, and there are no legal
ramifications for refusing. The importance of the panel
to be able to request a person attend a panel hearing
ensures a panel can obtain all relevant information and
determine a matter fairly and in accordance with the
principles of natural justice.

Debate adjourned until Thursday, 25 September.

LOCAL GOVERNMENT AMENDMENT
(COUNCILLOR CONDUCT AND OTHER
MATTERS) BILL
Statement of compatibility

Clause 18 also inserts new section 81J into the LG act,
which provides that if a panel makes a determination
that remedial action is required, the panel may direct
councillors to attend mediation, training or counselling.
This provision has the potential to limit the freedom of
movement of councillors subject to the determination of
a panel. The limitation is reasonable for the reasons set
out below:

Mr WYNNE (Minister for Local Government)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Local Government Amendment
(Councillor Conduct and Other Matters) Bill 2008.
In my opinion, the Local Government Amendment
(Councillor Conduct and Other Matters) Bill 2008, as
introduced to the Legislative Assembly, is compatible with
the Human Rights protected by the charter. I base my opinion
on the reasons outlined in this statement.
Overview of bill
The purpose of the Local Government (Councillor Conduct
and Other Matters) Bill 2008 (‘the bill’) is to amend the Local
Government Act 1989 (‘the LG act’) and the City of
Melbourne Act 2001 to improve the effective governance of
local councils.
Specifically, the bill proposes to:
porovide for new arrangements for dealing with the
conduct of elected councillors;
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(a) the nature of the right being limited
The right to freedom of movement is an important right
which nevertheless may be subject to reasonable limitations.
(b) the importance of the purpose of the limitation
It is important that panels have the authority to require
councillors attend mediation, training or counselling, as this
ensures there is an effective improvement in the governance
of a council.
(c) the nature and extent of the limitation
The right may be limited only to the extent that the councillor
will have to be present at training, counselling or mediation.
The panel may also set reasonable conditions in respect of
how and when remedial action is to be undertaken, taking into
account the particular circumstances of the councillor and the
type of misconduct engaged in by the councillor, which may
lessen the extent of any limitation on movement.

establish a new framework and extend the application of
conflict of interest;

(d) the relationship between the limitation and its purpose

provide for the adjustment of councillor and mayoral
allowances, and resourcing of councillors; and

There is a direct relationship between the limitation and the
purpose of ensuring proper local governance.

make other miscellaneous amendments, including a
consequential amendment to the Victorian Civil and
Administrative Tribunal Act 1998.

(e) any less restrictive means reasonably available to
achieve its purpose

Human rights issues
The bill engages six of the human rights provided for in the
Charter of Human Rights and Responsibilities (‘the charter’).

There are no less restrictive means reasonably available to
achieve the intended purposes.
(f)

any other relevant factors

There are no other relevant factors to be considered.
Section 12: freedom of movement
Section 12 establishes a right for an individual in Victoria to
move freely within Victoria and to enter and leave it and has
the freedom to choose where to live.
The right to move freely within Victoria is not dependent on
any particular purpose or reason for a person wanting to move
or to stay in a particular place. It encompasses a right not to
be forced to move to, or from, a particular location.
Clause 18 of the bill inserts new section 81H into the
LG act, which provides that a councillor conduct panel
(‘panel’) may request a person to attend a panel hearing.

Section 13: privacy and reputation
Section 13 establishes a right for an individual not to have his
or her privacy, family, home or correspondence unlawfully or
arbitrarily interfered with and not to have his or her reputation
unlawfully attacked.
The right to privacy concerns a person’s ‘private sphere’,
which should be free from government intervention or
excessive unsolicited intervention by other individuals. An
interference with privacy will not be unlawful provided it is
permitted by law, is certain, and is appropriately
circumscribed. An interference will not be arbitrary provided
that the restrictions on privacy are reasonable in the particular
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circumstances and are in accordance with the provisions, aims
and objectives of the charter.
In the bill, there are certain provisions which engage the right
to privacy. However, in each instance, the interference with
privacy is neither unlawful nor arbitrary for the reasons set
out below:
Clause 18 of the bill, which inserts new section 81H into
the LG act, provides that a panel may request
information from an applicant, respondent or council
involved in a hearing, including confidential information
held by the council.
The interference with privacy is not unlawful and is
reasonable under the circumstances, since it is in the
interest of the parties to provide all relevant information
so that a panel can make its determination in accordance
with the principles of natural justice. Further, the bill
provides that members of a panel are prohibited from
releasing any confidential information it receives to the
public.
Clause 19 of the bill, which inserts new clause 8 in new
schedule 5 to the LG act, provides that the chief
executive officer (‘CEO’) of a council must comply with
a request by VCAT (‘Victorian Civil and Administrative
Tribunal’), a court or an inspector of municipal
administration (‘an inspector’) for sealed records of the
panel.
The interference with privacy is lawful and not arbitrary,
since the information may only be requested by VCAT,
a court or an inspector exercising his or her powers
under the LG act, for the purpose of a criminal or civil
hearing, or an investigation under the LG act.
Clause 22 of the bill, which inserts new sections 79 and
79B into the LG act, provides that if a councillor or
member of a special committee has a conflict of interest
or considers to have a personal interest that conflicts
with their public duty in a matter to be considered at a
meeting of the council or special committee, the
councillor or member must disclose the conflict of
interest. Similarly, clause 24, which inserts new
sections 80A, 80B and 80C, provides that if a councillor
attending an assembly of councillors knows that a matter
being considered by the assembly is a matter that the
councillor would have to disclose a conflict of interest
were it a matter for the council, the councillor must
disclose the conflict of interest to the assembly. Council
staff delegated a power, duty or function of the council
and persons engaged under a contract to provide advice
or services to the council that have a conflict of interest
in a matter to which the function or service relates, are
also required to disclose that conflict of interest.
In all cases, the interference with the right to privacy is
both lawful and reasonable since it removes any
possibility that councillors, council staff or persons
contracted by the council that have a conflict of interest
improperly influence the decisions of the council, and
ensures a level of transparency within the council and
that the council acts in the best interests of the
community.
Further, a councillor or member of a committee that has
a conflict of interest has the option to disclose the type
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and nature of the interest to the CEO in writing, and only
disclose the type of interest and not the nature and
details of the interest to the council or committee. The
CEO is required to keep the written disclosure in a
secure place for three years after the councillor or
member ceases to hold office, and the nature of the
interest is not at any stage made available for public
inspection.
A councillor who considers that they have a personal
interest that conflicts with their public duty, may request
to be exempted from voting and simply need to give
reasons in support of an application to be exempted from
voting, without having to disclose the nature or details of
their personal interest.
Pursuant to clause 24 of the bill, in circumstances of
councillors attending an assembly, although written
records of any conflict of interest disclosures may be
made available for public inspection, a councillor must
only disclose the type of interest to the assembly,
without having to disclose the nature and details of their
interest.
For delegated council staff under clause 24 of the bill,
although they are required to disclose the type and
nature of their interest, the disclosure must be made to
the CEO only, and in the case of the CEO, to the mayor.
For those persons engaged under a contract to provide
advice or services to the council, although the type of
interest will be recorded in the minutes of the council
committee meeting, the nature of their interest may be
discussed at the meeting but not recorded in the minutes
and therefore not made publicly available.
Clause 24 of the bill also provides that at an assembly of
councillors a written record must be kept by the CEO of
the councillors and council staff attending, which is
made available for public inspection.
Given that matters before an assembly of councillors are
matters that often engage a level of public interest and
scrutiny, it is reasonable that the list of councillors or
council staff considering the matters should become
public knowledge.
Under clause 25 of the bill, a person that becomes a
councillor or member of a special committee is required
to lodge a primary return to the CEO of the council, and
then lodge an ordinary return twice a year during their
term of office. The lodged returns must disclose the
councillor’s interests including any interests in a
corporation, land within the municipality or trusts in
which he or she holds a beneficiary. The CEO maintains
a register of the interests, which can be inspected at the
council office by any person.
This does not amount to an arbitrary interference with
the councillor’s privacy, especially given councillors’
obligations relating to conflict of interest and duties of
disclosure under the council’s code of conduct and the
LG act. The purpose of such a disclosure and the
maintaining of a register are important to ensure
transparency and accountability in local government.
Clause 74 of the bill provides that a council must ensure
that a prescribed document, detailing, for instance,
councillor and mayoral allowances, details of interstate
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or overseas travel undertaken by councillors, or agendas
and minutes of council meetings, is available for public
inspection at all reasonable times.
This requirement of the council is reasonable since it
ensures that the council’s business and affairs are
transparent and open to public question and scrutiny.
Clause 77 of the bill provides that an inspector appointed
under the LG act may take possession of any document
that the inspector requires the person to produce, by
notice in writing.
The interference with the privacy right is both lawful
and reasonable under the circumstances since the
inspector is exercising his or her existing powers under
the LG act, and the use of the documentation is confined
to and critical to the carrying out of an investigation of
an alleged breach of the LG act.
Accordingly, the bill does not provide for the unlawful or
arbitrary interference with privacy and therefore there is no
limitation on the right to privacy.
Section 15: freedom of expression
Section 15 establishes a right for an individual to seek,
receive and impart information and ideas of all kinds, whether
orally, in writing, in way of art, in print or other medium. The
right to freedom of expression also encompasses the right not
to express.
Clause 18 of the bill, which inserts new section 81H into
the LG act, provides that a panel may request a person at
a hearing to answer questions, and request information
from an applicant, respondent or council that are parties
to a hearing. Also, under new sections 81J and 81K,
where the panel or VCAT make a finding of misconduct
against a councillor, the panel or VCAT may direct the
councillor to make an apology in a form and manner it
determines. Where the panel makes a finding that
remedial action is required, the panel may direct the
councillor to attend mediation or counselling. To the
extent that these provisions may compel a person to
express, they limit section 15 of the charter. However,
the limitation is reasonable for the following reasons:
(a) the nature of the right being limited
Freedom of expression is an important right central to a
democratic society.
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(d) the relationship between the limitation and its purpose
There is a direct relationship between the limitation and the
purpose of empowering the panel to properly perform its
functions.
(e) any less restrictive means reasonably available to
achieve its purpose
There are no less restrictive means reasonably available to
achieve the intended purposes.
(f)

any other relevant factors

Nil.
Section 18: taking part in public life
Section 18 establishes a right for an individual to participate
in the conduct of public affairs, to vote and be elected at state
and municipal elections, and to have access to the Victorian
public service and public office, without discrimination. The
right to participate in public affairs is a broad concept, which
embraces the exercise of governmental power by all arms of
government at all levels.
Clauses 11 and 30, and clause 18, which inserts new
sections 81J and 81K into the LG act, provide that
councillors are required to take leave of absence, be
suspended or disqualified from the office of councillor,
or be ineligible to hold office of mayor or vacate their
position as mayor where proceedings against them are
on foot in respect of charges for certain offences under
the LG act, or where a panel or VCAT have made
findings of misconduct, serious misconduct or gross
misconduct against the councillor.
Clause 19 of the bill, which inserts new clauses 3 and 4
in new schedule 5 to the LG act, provides that for the
purposes of establishing the list of eligible panel
members, a person must meet certain prerequisites.
Further, if the MAV considers that a person on the list of
panel members is no longer a fit and proper person to be
on that list, the MAV may apply to the Minister for
Local Government (‘the minister’) to remove the person,
for which the minister may consent.
Clause 19, which also inserts new clause 10 in
schedule 5, provides that a person selected to be a
member of a panel, must excuse themself if they have
conflict of interest of a kind set out in the LG act or any
other kind.

(b) the importance of the purpose of the limitation
The purpose of compelling persons to express is important to
ensure that the panel can effectively undertake its functions of
investigating complaints and improving the governance of
councils.
(c) the nature and extent of the limitation
The right will be limited only to the extent that a person is
compelled to express against their will or face the
consequences of non-compliance with a request by the panel.

Under clause 22, which inserts new sections 79 and 79B
into the LG act, a councillor or member of a special
committee that has a conflict of interest in any matter
which is to be considered at a meeting or special
committee, must leave the room and cannot vote on the
matter. Pursuant to clause 24, which inserts new
sections 80A, 80B and 80C, a councillor attending an
assembly of councillors who has a conflict of interest is
required to leave the assembly whilst the matter is being
considered. Similarly, council staff that have been
delegated a power, duty or function of the council
relating to a matter the staff member has a conflict of
interest in must not exercise the power or discharge the
duty or function.
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Clause 26 of the bill provides that where the only
entitlement a person has to be qualified to be a candidate
for the office of councillor is an entitlement to be
enrolled as a resident of the municipal district, that
person ceases to be qualified to be a councillor if the
person’s principal place of residence is no longer within
the municipal district.
Clause 73 amends an existing provision of the LG act, to
allow for the reinstatement of councillors in certain
circumstances following their suspension or dismissal
under the LG act.
Clause 75 of the bill, although substantially restating an
existing provision, increases the time for making a
submission about a matter to the council from 14 days to
28 days.
Clause 75 promotes the right to take part in public life as
it should offer members of the public a better
opportunity to be heard, and participate in the
consideration of council matters that impact on them
personally or the community as a whole.

Clauses 11, 18, 19, 22, 24, 26, 30 and 73 as stated above,
have the potential to limit the right to take part in public life.
However, the limitations are reasonable for the reasons set out
below:
(a) the nature of the right being limited
The right to take part in public life protects the right to
participate in public affairs, the right to vote in genuine,
periodic and free elections and the right to have access to the
public service and office. However, the right to take part in
public life is not absolute and may be subject to reasonable
limitations.
(b) the importance of the purpose of the limitation
Clauses 11, 18 and 30: the ability to prevent a person
that has engaged in a level of misconduct from
undertaking their duties and functions and holding their
position of office, recognises that there are standards that
are required of people who hold public office and that
the community is entitled to be represented by people
who are capable of performing their duties as councillor.
It also ensures that appropriate disciplinary measures are
taken against councillors depending on the seriousness
and nature of their conduct.
Clause 19: panel members should be persons with the
requisite background and qualifications, who are fit and
proper and who don’t have conflicting interests, as they
are better suited to make decisions that are competent,
fair, impartial and in accordance with the principles of
natural justice.
Clauses 22 and 24: it is expected that persons with a
conflict of interest do not participate or vote on council
matters as it ensures council’s functions and duties are
not unduly compromised and that its decisions are made
in the interest of the community.
Clause 26: it is important that persons entitled to
undertake the duties of a councillor for a particular
council do in fact have a continuous connection with the
affairs of that municipality.
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Clause 73: the minister’s decision to suspend a council is
done in the interests of the community following an
investigation which has identified serious governance
issues within the council. Similarly, a bill to dismiss a
council is the subject of considerable parliamentary
scrutiny and is made on the basis that the councillors are
no longer suitable to hold office and effectively govern
the municipality.

(c) the nature and extent of the limitation
In clause 11 of the bill, a councillor is required to take
leave of absence where a councillor is charged for
offences that amount to disqualification under the
LG act, and VCAT, following an application by the
Secretary of the Department of Planning and
Community Development (‘the secretary’), has made an
order requiring the councillor to take leave of absence,
having considered the nature and seriousness of the
offence. Such an order ceases to have effect if charges
are withdrawn or the councillor is not convicted. If a
councillor is convicted of the offence, and lodges an
appeal in respect of the conviction, he or she is also
taken to be on leave of absence until the appeal is
determined.
In clause 18, where a panel or VCAT makes a finding of
misconduct against a councillor, that councillor may be
directed to take leave of absence for a period not
exceeding two months. Where a panel makes a finding
of serious misconduct, the panel may direct the
councillor be suspended from office for a period not
exceeding six months, or that the councillor be ineligible
to hold the office of mayor for a period not exceeding
four years.
Where VCAT makes a finding of gross misconduct, it
may order that the councillor be suspended from office
for a period not exceeding six months, be disqualified
for a period not exceeding four years, or be ineligible to
hold office of mayor for a period not exceeding four
years. Further, where VCAT makes a finding of serious
misconduct or gross misconduct against a councillor, the
councillor automatically becomes ineligible to hold the
office of mayor for the remainder of the council’s term,
and where the councillor holds the office of mayor, the
councillor must vacate that office unless VCAT
otherwise orders.
Under clause 11 and clause 30 of the bill, if a councillor
is required to take leave of absence, the councillor may
still continue to hold office as a councillor, so that his or
her position does not become vacant, but must not
perform the duties or functions of a councillor during the
period of leave. Where a councillor is suspended, the
councillor ceases to be a councillor only for the term of
the suspension. If the councillor is disqualified, that
person is not capable of becoming or continuing to be a
councillor or nominating as a candidate at a council
election for the period of their disqualification. Under
clause 12 of the bill, a person disqualified for being
convicted of an offence under the LG act, may apply to
VCAT for relief from that disqualification after a period
of four years from the date of the conviction.
Clause 19 of the bill provides that for the purposes of
establishing the list of eligible panel members a person
must be a local legal practitioner and have a local
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practising certificate for at least five years or must have
relevant experience in municipal governance, but not be
a person who has been convicted of certain offences
under the LG act, an undischarged bankrupt, has
property that is subject to control under bankruptcy laws,
or has been in the last three years an employee,
contractor or member of the board of management of the
Municipal Association of Victoria (‘MAV’) or other
body that represents the interest of councils, councillors
or council staff.
Also, a person selected to be a member of a panel, must
excuse themself if the member has been a councillor,
employee, consultant or contractor of the council in the
preceding five years to which the matter relates, has a
close association with any councillor of the council,
becomes ineligible pursuant to the LG act, or has a
conflict of interest of any other kind.
Although, clause 22 prevents a person with a conflict of
interest from voting on council matters or undertaking
their ordinary duties or functions in regard to a council
matter, new section 79C of the LG act provides
exemptions to the conflict of interest provisions so that
councillors can vote on certain matters, including where
the matter relates to the nomination or appointment to a
position for which the councillor will not be paid, the
election of the mayor, and the payment of allowances to
the mayor or councillors. Also, under clause 22 of the
bill, a councillor or member of a special committee with
a conflict of interest in a matter may make a written
submission under the LG act in respect of the matter and
present it before the council or committee so that his or
her voice may be heard. Finally, where the transaction of
any council or special committee business would be
impeded because of the number of councillors having
declared a conflict of interest, a council may apply to the
minister so that those councillors are exempted from the
conflict of interest provisions.
Under clause 26, the extent to which a person ceases to
be qualified to hold office as a councillor is if their
principal place of residence is no longer within the
municipal district in which they hold office.
Under clause 73 and existing section 219 of the LG act,
the minister may recommend to the Governor in Council
to make an order suspending all councillors of a council
where the minister is satisfied there has been a serious
failure to provide good government or the council has
acted unlawfully. At the expiry of an order in council to
suspend all the councillors of a council, the councillors
automatically resume office, unless the minister fixes a
date on which a general election for the council is to be
held or a bill to dismiss the council has been introduced
into the Parliament. Further, if the bill to dismiss the
council has not become an act within 100 days after the
expiry of the order in council, the councillors will
resume office.
(d) the relationship between the limitation and its purpose
There is a direct relationship between the limitation and the
purpose of ensuring that elected councillors properly
undertake the duties of office and act in a manner appropriate
to a community leader.
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(e) any less restrictive means reasonably available to
achieve its purpose
There are no less restrictive means reasonably available to
achieve the intended purposes.
(f)

any other relevant factors

There are no other relevant factors to be considered.
Section 20: property rights
Section 20 establishes a right for an individual not to be
deprived of his or her property other than in accordance with
law. The right only prohibits a deprivation of property that is
carried out other than in accordance with law. This requires
that the powers which authorise the deprivation of property
are conferred by legislation or common law, are confined and
structured rather than arbitrary or unclear, and are accessible
to the public and formulated precisely.
In the bill, there are a number of provisions which engage the
right to property. However, in each instance, the deprivation
is in accordance with law and there is no limitation on the
right, as discussed below:
Clauses 4 and 90 of the bill provide that the minister
must review at least once every year, councillor and
mayoral allowance categories for each council, and the
allowance limits and ranges within each category.
Depending on the review findings, the minister must
alter the allowance categories, limits and ranges by
notice in the Government Gazette.
Clauses 5, 6 and 91 provide that a council may also
review, determine and vary the level of the councillor
and mayoral allowances in certain circumstances, and
that a council must pay the specified councillor
allowance or mayoral allowance.
Clause 8 provides that a council can make a submission
to a local government panel requesting a change of its
allowance category. The minister may request a local
government panel to review the category, which,
following a review, may recommend to the minister that
a change be made. The minister is required to give effect
to that recommendation.
The ability to review and vary councillor and mayoral
allowances does not in any way limit the property rights
of individuals, but in fact ensures that councillors and
mayors are appropriately remunerated for their duties in
accordance with current standards.
Clause 9 of the bill provides that a council must
reimburse councillors for bona fide out-of-pocket
expenses incurred while performing duties as a
councillor, and may reimburse members of council
committees for necessary out-of-pocket expenses
incurred while performing duties as a committee
member.
Each council is required to adopt and maintain a policy
in relation to the reimbursement of out-of-pocket
expenses, ensuring that bona fide expenses are
reimbursed, and providing clarity and certainty for
councillors and committee members about their
entitlements.
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Clause 11 and clause 30, which inserts new section 66B
into the LG act, provide that if an order is made by
VCAT requiring a councillor to take leave of absence, or
where a councillor is required to take leave of absence
under the LG act, the councillor may continue to receive
an allowance but is not entitled to be reimbursed for
out-of-pocket expenses during the period of leave and
must, at the council’s request, return all council
equipment and materials to the council for that period.
Further, if the councillor lodges an appeal in respect of a
conviction, which if upheld will disqualify the councillor
under the LG act, the councillor is taken to be on leave
of absence and their allowance must be withheld until
the appeal is determined.
A councillor that is required to take leave of absence
cannot incur out-of-pocket expenses for the period of
leave, and therefore not being entitled to reimbursement
cannot constitute an interference of property rights.
Similarly, since council equipment belongs to the
council, councils should be entitled to request its return.
Further, the withholding of allowance is for the specified
period of leave and therefore does not amount to a
permanent deprivation of property.
Clause 30, which inserts new section 66A of the LG act,
also provides that a councillor suspended under the
LG act is not entitled to receive a councillor allowance
for the term of the suspension unless the LG act
otherwise provides, and must return all council
equipment and materials to the council at the beginning
of the term of suspension.
There is no deprivation of property in either case, since a
councillor that has been suspended ceases to be a
councillor and is therefore not entitled to a councillor
allowance for the period of the suspension. Also, all
council equipment belongs to the council and should
therefore be returned.
Clause 56 of the bill provides that where councils may
declare a special rate or charge for defraying expenses, it
cannot do so in relation to expenses incurred or
anticipated to be incurred which relate to proceedings
before VCAT.
This clause ensures that ratepayers cannot be required by
the council to pay the council’s legal costs in relation to
a VCAT appeal. VCAT has the power to award costs if
it chooses.
Clause 77 of the bill provides that an inspector appointed
under the LG act may take possession of any document
that the inspector requires the person to produce in their
custody or control.
Requiring a person to provide an inspector with
documents within their possession does not amount to a
permanent deprivation of property, and is therefore
compatible with the charter.

Section 24: fair hearing
Section 24 establishes a right for an individual charged with a
criminal offence or a party to a civil proceeding to have the
charge or proceeding decided by a competent, independent
and impartial court or tribunal after a fair and public hearing.
This right is concerned with procedural fairness rather than
the substantive fairness of a decision or judgement of a court
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or tribunal determined on the merits of the case. Hearings
should be held in public and judgement and decisions should
be pronounced in public. However, a court or tribunal may
exclude members of media organisations or other persons or
the general public from all or part of a hearing if permitted to
do so by a law.
Certain provisions of the bill engage but do not limit the right
to a fair hearing, for the reasons discussed below:
Clause 18 of the bill, which inserts new section 81I into
the LG act, provides that there is no right to
representation at a hearing of a panel except if the panel
considers a party requires representation to ensure that
the hearing is conducted fairly, that the panel is not
bound by the rules of evidence and that the procedure of
the panel is otherwise in its discretion.
The panel’s ability to hear a matter with as little
formality and at the panel’s discretion does not interfere
with the right to a fair hearing, since the panel is bound
by the rules of natural justice. It simply ensures that the
hearing is ‘user-friendly’, and that parties are not
disadvantaged for having limited legal expertise or
access to legal representation. It also provides a cheaper
and quicker means of resolving disputes. A councillor
subject to an application of the panel may still apply for
referral of the matter to VCAT, and parties that are
dissatisfied with a panel decision can apply to VCAT for
review of the decision.
Clause 19, which inserts new clause 2 in new schedule 5
to the LG act, provides that a panel is to consist of two
persons selected and appointed by the MAV or a person
appointed by the minister in accordance with the LG act.
Panel members must consist of a legal practitioner who
has held a local practising certificate for at least five
years and a person with relevant experience in municipal
governance. This ensures panel members are competent
and have a high level of expertise in local government
governance and legislation, and that there is a greater
likelihood that decisions are made competently, fairly,
impartially and in accordance with the principles of
natural justice.
Section 25: rights in criminal proceedings and section 26:
right not to be tried or punished more than once
Section 25 provides that a person charged with a criminal
offence has the right to be presumed innocent until proved
guilty according to law.
The right to be presumed innocent until proven guilty is a
well-recognised civil and political right and a fundamental
principle of common law. It requires that a prosecution has
the burden of proving that the accused committed the charged
offence.
Section 26 provides that a person must not be tried or
punished more than once for an offence in respect of which
he or she has already been finally convicted or acquitted in
accordance with law.
While certain provisions of the bill may seem to engage the
right to be presumed innocent and the right not to be tried or
punished more than once, there is no interference with these
rights for the reasons set out below:
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Clause 11 of the bill allows VCAT to make an order
requiring a councillor, charged with a criminal offence
under the LG act that could disqualify the councillor, to
take leave of absence having considered the nature and
circumstances of the charges. Further, clause 18 of the
bill, which inserts new section 81E into the LG act,
allows the secretary to make an application to VCAT to
hear a matter that alleges gross misconduct by a
councillor, which involves behaviour that contravenes
certain offences under the LG act.
VCAT provides Victorians with access to a civil justice
system, whose role and jurisdiction is separate to that of
the criminal jurisdiction of courts and other tribunals.
VCAT’s power to make orders and impose civil
liabilities under clauses 11 and 18 of the bill is intended
to address local governance issues and ensure that
elected councillors undertake their public duty in
accordance with community expectations. It does not in
any way interfere with or prejudice an individual’s right
to be presumed innocent or the right not to be tried or
punished more than once for a criminal offence by the
Victorian criminal justice system. Furthermore, the
scope of the right not to be tried or punished more than
once does not apply to civil trials that may result in a
form of civil liability.
Conclusion
I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities because, although it does
limit three human rights, the limitations are reasonable and
proportionate. The limitations strike the correct balance by
providing persons with the right to take part in public life and
serving the interests of the local community.
Richard Wynne, MP
Minister for Local Government

Second reading
Mr WYNNE (Minister for Local Government) — I
move:
That this bill be now read a second time.

The SPEAKER — Order! The second-reading
speech will be incorporated into Hansard in accordance
with the resolution of the house.
Incorporated speech as follows:
This bill continues the government’s process of reform in
local government to support and enhance the democratic and
accountable nature of the sector.
It includes important changes to the Local Government Act
1989 relating to the conduct of elected councillors as well as
other reforms to enhance transparency and accountability in
local government.
Most of the reforms presented in this bill follow the
publication of a discussion paper in November 2007 entitled
Better Local Governance and reflect the outcomes of the
consultation process in response to that paper.
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Part 1 of the bill describes the purpose of the bill and provides
for its provisions to come into operation on the day after it
receives royal assent.
The bill is being introduced in the period leading up to the
November 2008 elections, when all Victorian councillors will
be elected concurrently for the first time, with the aim of
coming into effect for the newly elected councils.
Part 2 of the bill includes amendments to provisions dealing
with councillor allowances and resources. These changes
reflect the government’s policy statement on mayoral and
councillor allowances and resources — recognition and
support, which was adopted after the final report of the Local
Government (Councillor Remuneration Review) Panel in
January 2008.
The bill includes a requirement that the minister review
annually the limits and ranges of councillor allowances,
having regard to the movements in the level of remuneration
for executives, as defined in the Public Administration Act
2004, which includes holders of statutory offices.
The minister will also be required to review annually the
allowance category of each council, referencing movements
in population and council recurrent income.
The bill amends provisions relating to the reimbursement of
councillor out-of-pocket expenses to require reasonable bona
fide expenses to be reimbursed. Councils will be required to
adopt expenses policies that include prescribed matters and
are available for public inspection.
Part 3 of the bill includes amendments to specify standards of
conduct for elected councillors and to provide for processes to
support and enforce good conduct by elected councillors.
The bill inserts principles of councillor conduct in the act that
describe the standards of conduct that councillors are required
to uphold. These principles will become part of every
council’s councillor code of conduct and be a point of
reference for councillor conduct panels and VCAT.
Councillor conduct panels will be able to be established,
when required, to help councils to enforce their councillor
codes of conduct. Two-member panels, combining legal and
local government governance experience, will be formed
from lists maintained by the Municipal Association of
Victoria. It is expected that the MAV will consult the
Victorian Local Governance Association when preparing the
lists.
A panel may be established for a council on application from
a councillor or councillors, after a resolution of the council. A
panel may dismiss an application that is frivolous, vexatious,
misconceived, lacking in substance or where council’s
internal dispute resolution processes have not been followed.
A councillor conduct panel will be able to:
discipline a councillor by reprimand, demand an
apology or require the councillor to take up to two
months leave of absence;
require remedial action, including mediation, training or
counselling, or
refer a matter to VCAT if a councillor’s behaviour
appears to be serious misconduct.
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Decisions of a panel regarding a finding of misconduct may
be appealed to VCAT.
The bill will give VCAT new powers in relation to councillor
conduct.
VCAT will be empowered to discipline a councillor for
serious misconduct, after a referral from a councillor conduct
panel, by:
suspending the councillor for up to six months;
prohibiting the councillor from being the mayor or the
chair of a special committee of a council for a period of
up to four years.
Serious misconduct includes a failure to comply with an
instruction of a councillor conduct panel after a finding of
misconduct or where a councillor is a repeat offender. It also
includes a breach of the principles of councillor conduct that
involves a breach of the confidentiality or improper direction
provisions of the act.
VCAT may also hear an application for a finding of gross
misconduct from the department. If VCAT makes a finding
of gross misconduct it may disqualify a councillor for up to
four years, suspend the councillor for up to six months or
disqualify the councillor from being mayor for up to four
years.
A finding of gross misconduct may be made if a councillor
has breached the principles of councillor conduct and also
breached a provision of the Local Government Act for which
a penalty of at least 10 penalty units is prescribed. It may also
be made if a councillor is not of good character or otherwise
not a fit and proper person to hold the office of councillor.
The bill also establishes new arrangements that apply if a
councillor is charged or convicted of an offence that will have
the effect of disqualifying them from being a councillor under
section 29(2) of the Local Government Act. This includes
serious criminal offences, electoral offences and serious
offences as a councillor.
If a councillor is charged with such an offence, the
department may apply to VCAT for the councillor to be
required to take leave of absence until the matter is heard. If a
councillor is convicted of one of these offences and appeals
the decision to a higher court, he or she will be automatically
on leave of absence until the appeal is decided.
The existing provision that allows a councillor convicted of a
disqualifying offence to seek relief within 30 days to the
court, possibly after having gone through an appeal process
already, will be repealed. It will be replaced with a provision
allowing a person to seek relief from the disqualification at
VCAT after a period of four years has past.
Part 4 of the act makes extensive changes to the conflict of
interest requirements of the Local Government Act. This
includes new definitions, revised procedures and a wider
application of the provisions.
The new definitions completely replace existing provisions of
the act defining ‘interests’ and ‘conflicts of interest’. A
conflict of interest will be considered to exist where a person
has a direct interest or one of five types of indirect interest.
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While financial interests continue to be conflicts of interest,
the definitions are no longer constructed around the concepts
of ‘pecuniary’ and ‘non-pecuniary’ interests. This is because
some types of interests are not easily described as being one
or other of these types.
A ‘direct interest’ exists if the benefits, obligations,
opportunities or circumstances of the relevant person would
be directly altered if the relevant matter is decided in a
particular way. This includes where there would be direct
financial gain or loss.
The five types of ‘indirect interest’ are:
an indirect interest because of a close association, such
as when a member of the relevant person’s family has a
direct or indirect interest;
an indirect financial interest when a benefit of loss to
another person affected by the decision would be likely
to result in a financial gain or loss to the relevant person;
an indirect interest because of a conflicting duty where
the relevant person has a duty to another person or body
that has a direct interest in the matter;
an indirect interest because the relevant person has
received an applicable gift, being a gift, including an
election donation, valued at $200 or more; and
an indirect interest because the relevant person has
become a party to the matter by lodging an appeal,
objection or submission, or by undertaking civil
proceedings, in relation to the matter.
Where a councillor or a member of a special committee of
council has a conflict of interest, they will no longer be able to
participate in the discussion of the matter. They must leave
the meeting for the entire debate and not vote.
The application of conflicts of interest will be extended to
cover wider aspects of council decisions and the exercise of
council powers, duties and functions.
Councillors will be required to disclose conflicts of
interest in other meetings, defined as assemblies of
councillors, including advisory committees and
councillor briefings.
Council officers delegated council powers or duties will
be prohibited from exercising those powers, duties or
functions if they have conflicts of interest.
Council officers and contractors providing reports or
advice to a council or a special committee will be
required to disclose conflicts of interest.
The new provisions contain some clear exemptions that are
necessary for the practical operation of the council, such as
the ability of councillors to vote on certain matters affecting
themselves, such as the election of the mayor, councillor
appointments, councillor allowances and applications for
councillor conduct panels.
The bill also changes the exemption threshold for shares. A
councillor will not be considered to have a conflict of interest
if the combined value of shares that they and members of
their family hold in a company does not exceed $10 000 and
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if the total value of issued shares of the company exceeds
$10 million.

of new conflict of interest requirements for council staff as
well as informing staff of other obligations under the act.

The bill also includes changes to the lodgement of interest
returns by councillors, nominated officers and members of
special committees. Ordinary returns will, in future be
required to be lodged twice yearly to ensure more up-to-date
records of interests are available.

The bill makes changes to arrangements for the levying of
special rates and special charges, including:

Part 5 of the bill includes various amendments to improve
transparency, accountability and functioning of councils.
Amendments supporting transparency and accountability
include:
requiring councils to give at least seven days public
notice of council and special committee meetings or, if
urgent or extraordinary circumstances make this
impossible, specify the reasons in the minutes of the
meeting;
requiring all councils to publish local laws, public
notices and lists of documents available for public
inspection on the council’s Internet website;
increasing the time that must be allowed for people to
make submissions under the act from 14 days to
28 days; and
requiring all councils to adopt procurement policies
including any prescribed matters and make them
available for public inspection.
The bill also provides that any committee that is delegated a
power, duty or function of the council under any act is subject
to the same requirements as a special committee under the
Local Government Act. This includes giving notice of
meetings, keeping minutes and disclosing conflicts of interest.
This amendment will apply to planning committees under
section 188 of the Planning and Environment Act 1987.
In addition, members of council audit committees will be
subject to provisions relating to misuse of position and
conflicts of interest as if they were members of a special
committee.

specifying that VCAT costs may not be included in the
expenses that a council may recover as part of a special
rate or charge;
providing that a person who is required to pay a special
rate or charge that is mainly for capital works must have
the option of paying by instalments over at least four
years.
Part 6 amends the City of Melbourne Act 2001 to address
matters affecting the Melbourne City Council in association
with changes instituted under parts 2 and 3 in relation to other
councils.
Provision is made for the allowances of the Lord Mayor, the
Deputy Lord Mayor and councillors at the City of Melbourne
to be reviewed annually in a similar manner to other councils.
Provision is also made for an acting mayor, Lord Mayor or
acting Deputy Lord Mayor to receive the allowance
applicable to their temporary duties in certain circumstances.
Part 7 of the bill amends the Victorian Civil and
Administrative Tribunal Act 1998 in regard to VCAT
hearings in regard to the councillor conduct matters under
part 3.
It provides that, for the purposes of a hearing in regard to an
allegation of misconduct, serious misconduct or gross
misconduct by a councillor, VCAT shall comprise two
members. One must be a senior VCAT member who has
been admitted to legal practice and the other must be a person
with at least five years experience in local government
governance matters. For a review of a decision of a councillor
conduct panel, VCAT will consist of a single senior member
who has been admitted to legal practice.
The costs of VCAT hearings are to be borne by the relevant
council unless the secretary of the department is the applicant
or VCAT orders otherwise.

A number of new provisions aim to clarify and enhance the
operation of councils. This includes a provision that will
allow a council to elect a mayor for a two-year term of office
instead of the normal one-year term. In addition, if a
councillor’s primary place of residence ceases to be in the
municipality and the councillor is not entitled to be enrolled
on the rolls as a ratepayer, he or she will cease to be a
councillor after 50 days.

This part also amends the Relationships Act 2008 as a
consequence of amendments to conflict of interest provisions
in part 4.

The bill clarifies arrangements when all the councillors of a
council have been suspended under section 219 of the act. It
states that the councillors must be reinstated after one year (or
a lesser period specified in the suspension order) if the
minister has not set an election date or presented a bill to the
Parliament to dismiss the council. It also clarifies the
arrangements that apply when an individual councillor is
suspended or required to take leave of absence by a councillor
conduct panel or VCAT.

The local government sector has widely supported these
reforms and is to be commended for the responsible approach
it has taken in such sensitive matters.

Chief executive officers will be required to adopt and
disseminate codes of conduct for council staff that include
any prescribed matters. This will support the implementation

The key reforms in this bill, relating to councillor conduct,
represent a significant watershed for local government in
Victoria. They will enhance the ability of councils to act
cohesively and in the best interests of their local communities.

I commend the bill to the house.

Debate adjourned on motion of Mrs POWELL
(Shepparton).
Debate adjourned until Thursday, 25 September.
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POLICE, MAJOR CRIME AND
WHISTLEBLOWERS LEGISLATION
AMENDMENT BILL
Statement of compatibility
Mr CAMERON (Minister for Police and
Emergency Services) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Police, Major Crime and Whistleblowers
Legislation Amendment Bill 2008.
In my opinion, the Police, Major Crime and Whistleblowers
Legislation Amendment Bill 2008, as introduced to the
Legislative Assembly, is compatible with human rights
protected by the charter. I base my opinion on the reasons
outlined in this statement.
Overview of the bill
The purpose of the bill is to amend:
1.

the Police Regulation Act 1958, specifically in relation
to —
a.

the constitution of Victoria Police;

b.

remedial procedures and dismissal procedures
under the Police Regulation Act;

c.

professional development of Victoria Police
members;

d.

civil proceedings against members of Victoria
Police; and

e.
2.

the Major Crime (Investigative Powers) Act 2004 —
a.

3.

to extend the operation of s 49 (contempt of chief
examiner) and s 50 (no double jeopardy) to
1 January 2012.

the Whistleblowers Protection Act 2001 —
b.

4.

other minor matters.

to re-enact provisions relating to contempt of the
director, police integrity that have expired.

the Police Integrity Act 2008 —
to allow the Office of Police Integrity to undertake
prosecutions and ensure that ‘protected persons’ are
competent to give evidence.

The bill also makes consequential amendments to the
Evidence Act 1958, Melbourne City Link Act 1995, Police
Integrity Act 2008, and Whistleblower Protection Act 2001.
The bill extends the power and discretion of the chief
commissioner to make a direction against a member of the
force — including transfer, suspension or dismissal — if that
member has engaged in certain conduct the chief

Thursday, 11 September 2008

commissioner considers inappropriate or incompatible with
that member’s statutory appointment and the reputation,
integrity and community responsibility of Victoria Police, or
the member has underperformed and failed to comply with
the requirements of their professional development plan.
Human rights issues
Misconduct (clause 19)
Clause 19 replaces the breach of discipline provisions in the
Police Regulation Act with misconduct and
underperformance provisions. The definition of misconduct
incorporates conduct classified in the current Police
Regulation Act as breaches of discipline and introduces other
conduct by members that is to be classified as misconduct.
The misconduct provisions encompass the existing definition
of breach of discipline, and apply to conduct that would
undermine the integrity of police members, undermine their
ability to undertake law enforcement functions, and diminish
public confidence in the police. Some of the misconduct
definitions engage human rights in the charter. However, they
either do not limit the right or, where they do, the limitations
are reasonable and justified under s 7(2) of the charter.
Restrictions upon activities of members
The proposed s 69(1)(f) classifies as misconduct a member
engaging in conduct that is likely to bring the force into
disrepute or diminish public confidence in it and includes
conduct ‘in his or her official capacity or otherwise’.
The proposed s 69(1)(i) introduces restrictions on members’
ability to work outside of their appointment at Victoria Police.
Specifically, approval of the chief commissioner is required
where the member (i) applies for or holds a licence or permit
to conduct any trade, business or profession; or (ii) conducts
any trade business or profession; or (iii) accepts any other
employment. Engaging in such activities without the approval
of the chief commissioner constitutes misconduct.
Limiting the non-official conduct of members potentially
engages the rights to privacy (s 13), freedom of expression
(s 15) and freedom of association (s 16).
Right to privacy
The restrictions on the conduct of a member can result in
interference in the member’s ‘private sphere’ of life and their
right to privacy, family, home and correspondence. However,
any interference is neither unlawful nor arbitrary, as it occurs
in accordance with the aims and objectives of the charter. The
purposes of the provisions are to preserve the independence
and integrity of individual members and the integrity and
reputation of the force generally.
Freedom of expression
The right to freedom of expression has attached to it special
rights and responsibilities and may be subject to lawful
restrictions reasonably necessary for the protection of public
order (s 15(3) of the charter). The concept of public order has
a broad meaning in international law as including those
‘universally accepted fundamental principles, consistent with
respect for human rights, on which a democratic society is
based’. In my view, these restrictions are necessary to
preserve the independence and integrity of individual
members and the integrity and reputation of the force
generally which comes within the broad definition of public
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order (see Nowak, UN Covenant on Civil and Political Rights
CCPR Commentary 2nd ed, p 465).
Freedom of association
These provisions do not substantially change the definition of
misconduct from the definition of breach of discipline used in
the existing act, however, these provisions (as existing or new
as amended) either limit or have the potential to result in
limits being placed upon police members’ right to freedom of
association. However, having regard to the factors set out in
s 7(2) of the charter I consider that any such limits are
reasonable and justified.
The nature of the right being limited
Comparative jurisprudence on the right to freedom of
association envisages that restrictions on this right will be
necessary, particularly in relation to persons employed in or
appointed to positions of public service and responsibility as
in these scenarios there is an important public interest and
duty to the public that must be balanced against the right.
Article 22 of the ICCPR, upon which s 16(2) is based,
expressly recognises that lawful restrictions may be imposed
upon the exercise of this right by police.
The importance and purpose of the limitation
The purpose of the limitation is the paramount interest of the
public in being assured that it has a neutral and impartial
police force free from conflicts of interest. Members of the
force are required to act in the best interests of the
community. Their non-official activities should not affect
their ability to do so. Police have an obligation not to act in a
way that would give rise to a conflict of interest or to
undermine the reputation or effectiveness of the force, in their
official or unofficial capacity.
The nature and extent of the limitation
The limit imposed by proposed s 69(1)(f) is only in respect of
such conduct that is likely to bring the force into disrepute or
diminish public confidence in it. Such conduct under the
current act is already within the definition of ‘breach of
discipline’.
Proposed s 69(1)(i) requires that a member obtain the chief
commissioner’s approval to undertake certain activities. It
envisages that such requests may be refused. However, in the
exercise of her discretion, the chief commissioner will be
required to consider any relevant human rights, including
whether refusal would unreasonably limit the member’s right
to freedom of association.
Relationship between the limitation and the purpose
The limitations imposed are directly and rationally connected
with their purpose.
Any less restrictive means of achieving the purpose
I consider there are no less restrictive means reasonably
available to achieve the purpose of the provisions.
Drug and alcohol testing
The proposed s 69(1)(l) provides that a refusal by the member
to consent to the use of evidence derived from a sample in the
circumstances referred to in s 85D(2) (testing of members for
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alcohol or drugs of dependence) will amount to misconduct.
This provision complements the provisions of the act in
relation to alcohol and drug testing of police officers that were
introduced by the Police Regulation Amendment Act 2007.
The statement of compatibility in respect of that act sets out
the potential limits on the rights of individual police officers
and the reasons why any limits on those rights are reasonable
and justifiable under s 7(2) of the charter. The addition of the
misconduct provision in proposed s 69(1)(l) raises the same
issues in respect of limits upon the rights of individual police
officers but, for the same reasons as set out in that statement
of compatibility, any such limits are reasonable and justifiable
under section 7(2) of the charter.
Investigation powers (clause 19: inserting a new division 2
and 2A in part IV, clause 21: prescribing information
gathering powers in a new division IV in part IV, clause 23)
Proposed sections 70 and 75 (clause 19) enable the chief
commissioner, for the purposes of an investigation relating to
misconduct or underperformance of a member, to interview
the member; collect statements or other information from any
person; and inform himself or herself of any matter he or she
considers relevant.
Proposed section 82 (with consequential amendments to
s 86Q — the power to require answers et cetera from a
member of the force) (clause 21) gives the chief
commissioner power to require answers and information from
members and may direct any member to give him or her any
relevant information, produce any relevant document or
answer any relevant question necessary for the purposes of an
investigation of a member or determining whether to dismiss
or take remedial action against a member.
A refusal to follow a direction given under s 82 would
amount to misconduct under proposed s 69(1)(a).
The s 82 power to require answers and information engages
the rights to privacy and reputation (s 13); freedom of
expression (s 15); fair hearing (s 24(1)); and the right not to
be compelled to testify against oneself or to confess guilt
(s 25(2)(k)).
Privacy and reputation
Compliance with the direction of the chief commissioner may
involve an interference in the privacy of a member and
possible attacks on his or her reputation that results from any
disclosures he or she might make. Any potential interference
would be neither unlawful nor arbitrary and is necessary in
order to achieve the important purpose of maintaining the
integrity of the police force and preventing corruption and
misconduct.
Right not to be compelled to testify against oneself or to
confess guilt
Section 25(2)(k) of the charter provides that a person charged
with a criminal offence is entitled ‘not to be compelled to
testify against himself or herself or to confess guilt’. The right
to a fair hearing in s 24(1) of the charter has also been
interpreted in the United Kingdom and European Court of
Human Rights to incorporate a privilege against
self-incrimination.
This right is considerably narrower than the common-law
privilege against self-incrimination. It applies only to persons
charged with an offence. Disciplinary action taken against
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police officers has been held in other jurisdictions not to
amount to a criminal charge so as to directly engage the
criminal process rights in s 25. However, the investigation
powers of the chief commissioner could be used in respect of
a member who is charged with an offence (see clause 20).
Accordingly, it is possible that the compulsory questioning
powers may be used to require a person who has been
charged with an offence to answer questions, in which case
s 25(2)(k) of the charter would be engaged.
In other jurisdictions equivalent rights to s 25(2)(k) have been
interpreted as being limited to ‘testimonial disclosures’. It
does not apply to the production of real evidence; for
example, fingerprinting, compulsory breath testing, or
compulsory production of documents.
While the right may preclude the use of such questioning
powers for an improper purpose of obtaining incriminating
material for use in the criminal proceedings, and could result
in the exclusion of evidence obtained for improper purposes,
it does not preclude the use of compulsory questioning
powers for legitimate purposes in separate proceedings
provided there is a use immunity: see particularly the decision
of the Court of Final Appeal of Hong Kong (including Sir
Anthony Mason) in HKSAR v. Lee Ming Tee [2001]
HKFCA 14. I note that one jurisdiction, the United States,
requires both a direct and a derivative use immunity, but not a
transactional immunity (one that protects against any
prosecution whatsoever). However, that approach has not
been followed in other jurisdictions with similarly worded
rights to s 25(2)(k), most notably Canada, South Africa and
Hong Kong. In those jurisdictions, the right clearly makes the
accused a non-compellable witness in the criminal
proceedings against him, and reflects the rule that confessions
are admissible only if they are voluntary. However, the right
does not preclude compelling an accused to be a witness in
other proceedings provided there is an immunity protecting
against the use of statements made in those proceedings in
respect of the criminal proceedings relating to the accused.
The use immunity is sufficient to ensure that the accused is
not indirectly made a witness against himself.
I consider the provisions are compatible with and do not limit
the right in s 25(2)(k) of the charter because:
1.

2.

proposed s 82 makes clear that the chief commissioner’s
questioning powers may only be used for the purposes
of determining whether to dismiss a member who is
unsuitable under s 68; an investigation or assessment of
a member who is believed to have engaged in
misconduct or for underperformance; or in determining
whether to dismiss or take other remedial action in
respect of a member for misconduct or
underperformance. The chief commissioner is not able
to use those powers for the purpose of gathering
evidence for a criminal charge. In the event that he or
she were to use the powers for an improper purpose any
evidence derived as a result could be excluded in the
criminal trial.
the provisions in relation to admissibility include the use
immunity required by s 25(2)(k). Indeed, the immunity
goes beyond that required by the right as it applies
irrespective of whether the member has been charged
with an offence, and extends to documentary and other
evidence.
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Even if the right were to be interpreted as broadly as the
United States, I consider that any limit imposed would be
reasonable and justifiable pursuant to s 7(2) of the charter.
Here, the failure to answer questions merely attracts a civil
sanction, rather than a criminal one. The appropriateness of
such an immunity for police officers has been questioned by
the Office of Police Integrity (see report pp 69–70),
particularly when it does not apply in other employment
settings. Further there are significant difficulties associated
with a derivative use immunity, and identifying whether
evidence is truly derivative.
Freedom of expression
The requirements to answer questions and provide
information engage the right to freedom of expression
protected in s 15 of the charter. This right has been interpreted
in some jurisdictions as including a right not to express.
However, the provisions are necessary for the purpose of
maintaining the integrity of the police force through the
investigation of improper conduct and underperformance of
its members. These are important objects and would come
within the meaning of public order in s 15(3).
Accordingly, I consider that the provisions are compatible
with the right to free expression in s 15 of the charter.
Dismissal powers where member facing criminal charges
(clause 20)
The bill enables the chief commissioner to reach a conclusion
after the investigation and show cause notice procedure that
he or she ‘is satisfied’ the member has engaged in
misconduct, and take actions under the dismissal or remedial
provisions. The bill envisages a scenario where a member is
found internally as having engaged in disgraceful or improper
conduct under the misconduct provisions and externally
charged with a criminal offence. The proposed s 80
(clause 20) enables the chief commissioner to take action
under division 1, 2 or 2A in relation to a member ‘in respect
of whom a charge for an offence (whether under the law of
Victoria or of another jurisdiction) is pending, before that
charge is finally determined’.
There is a question of compatibility with the right to be
presumed innocent (s 25(1)).
Presumption of innocence
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law.
The right principally applies in criminal proceedings with the
effect that the prosecution is required to prove all elements of
the offence beyond reasonable doubt. As the disciplinary
proceeding is not a criminal charge, the right does not directly
apply the determination of whether a member has engaged in
misconduct or is underperforming.
However, the right can indirectly apply to the disciplinary
proceedings. The right has been interpreted in other
jurisdictions as imposing a duty upon public authorities,
particularly those involved in the prosecution of the criminal
charge, from prejudging the outcome of a trial for example by
making public statements affirming the guilt of the accused
(see, for example, United Nations Human Rights Committee
General Comment 32).
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While the criminal charge and disciplinary proceedings may
relate to the same conduct, the test for misconduct is different
from the criminal offence. This is not simply an issue of the
standard of proof, but of the elements of the criminal offence
compared with the misconduct. For example, intentional
conduct may be necessary to a finding of guilt in relation to a
criminal offence, whereas negligent conduct may be
sufficient to amount to misconduct. A finding of misconduct
founded directly upon having committed a criminal offence is
limited to circumstances where the offence has been found
proven (s 69(1)(h)). Accordingly a finding of misconduct
(other than misconduct based upon a conviction) is different
from and does not amount to a statement of guilt in relation to
the criminal charge. In Jakumas v. Lithuania [2006] ECHR
6924/02, the European Court of Human Rights held that the
presumption of innocence had no application to police
disciplinary proceedings where the officer was also charged
with a criminal offence. The court reasoned that the
presumption is not affected unless the dismissal in itself is a
judgement of guilt that would prejudice the separate criminal
proceedings on the charges facing the applicant.
In exercising the power to dismiss in circumstances where a
person has also been charged with a criminal offence, the
chief commissioner will be required to act compatibly with
the right to be presumed innocent in s 25(1) of the charter and
avoid making public statements that affirm guilt in respect of
the criminal charge. However, neither the finding of
misconduct nor the dismissal would of themselves amount to
a prejudgment of the outcome of the trial such as to breach
the right to be presumed innocent.
Accordingly, I consider that the provisions are compatible
with the right to be presumed innocent in s 25(2)(k) of the
charter.
Dismissal based upon a conviction
Proposed section 69(1)(h) (clause 19) defines misconduct as
including ‘commission by the member of an offence … and
the offence has been found proven’. Accordingly, a member
may be subjected to a punishment imposed upon sentencing
for the criminal offence as well as a dismissal, or other
remedial action, based upon the conviction.
This raises an issue in relation to the right against double
jeopardy in s 26 of the charter.
However, courts in other jurisdictions have consistently held
that the right does not preclude the imposition of both
criminal and civil sanctions for the same conduct. In
determining whether a sanction is truly civil or amounts to a
punishment for an offence, courts have regarded the statutory
classification of the proceedings (here disciplinary rather than
criminal) as relevant but not determinative. They have also
looked at the nature, purpose and severity of the sanction.
Police disciplinary proceedings have been held by the
Supreme Court of Canada not to engage the double jeopardy
right (R v. Wigglesworth [1987] 2 SCR 541).
The purpose of the disciplinary measure is not to punish the
member for the criminal offence, but to maintain the integrity
and reputation of Victoria Police and to protect the public. I
consider that the ability to take disciplinary action based upon
a conviction for a criminal offence does not engage and is
therefore compatible with the right against double jeopardy in
s 26 of the charter.
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Major Crime (Investigative Powers) Act 2004
Clause 39 of the bill extends the operation of sections 49 and
50 of the Major Crime (Investigative Powers) Act 2004,
which would otherwise cease on 31 December 2008.
Section 50 protects the right against double jeopardy in s 26
of the charter by ensuring that while a person may be able to
be proceeded against in respect of an offence under the act
and a contempt of the chief examiner, but is not liable to be
punished more than once for the same act or omission.
Section 49 prescribes the circumstances in which a person
attending the chief examiner in answer to a witness summons
is guilty of contempt and sets out the procedure by which a
person may be charged and detained. The provision engages
the liberty rights in s 21 of the charter as well as the criminal
procedure rights in s 25.
Liberty rights
Although s 49 enables detention of persons, that detention is
compatible with the liberty rights in s 21 of the charter.
Detention occurs in prescribed circumstances and in
accordance with clear procedures and cannot be regarded as
arbitrary. The right to be brought promptly before a court is
given effect to through the procedures set out in
subsections (3) to (9).
Criminal procedure rights
Although there are questions raised in other jurisdictions as to
whether and when contempt proceedings amount to a
criminal charge so as to engage the criminal procedure rights
in s 25 of the charter, the provisions in the act are compatible
with those rights.
Section 49(2) requires the chief examiner to issue a written
certificate charging the person with contempt and setting out
or attaching details of the alleged contempt. This would
satisfy the right to be informed of the nature and reason for
the charge in s 25(2)(a) of the charter. Although s 49 does not
expressly require provision of the charge to the arrested
person, police officers are public authorities and would
therefore be required to act compatibly with the charter and
ensure this occurs.
Section 49(11) provides that a certificate of charge is
evidence of the matters set out in or attached to it. This
provision engages the right to examine, or have examined,
witnesses against him or her, unless otherwise provided for by
law. However, I consider the right is not limited by this
evidentiary provision as it does not prevent the chief examiner
from being called to give evidence and be cross-examined in
the event the matters set out in or attached to the charge are
disputed.
Section 49(1) provides that a person is guilty of contempt if
the person fails without reasonable excuse to: produce a
document or other thing; or refuse or fail to answer certain
questions. This provision imposes an evidential burden only
on an accused to raise the possibility of a reasonable excuse.
Ultimately, the burden remains on the prosecution to prove
the offence beyond reasonable doubt. Accordingly, I consider
that the provision does not limit the right to be presumed
innocent in s 25(1) of the charter.
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Whistleblowers Protection Act 2001
Clause 49 of the bill replaces s 61J of the Whistleblowers
Protection Act with new sections 61H to 61J. These
provisions are essentially in the same terms as the contempt
provisions of the Major Crimes Act. For the same reasons as
set out above, I consider the provisions are compatible with
the rights in the charter.
Conclusion
I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities because:
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This bill also:
provides the Office of Police Integrity with a power to
commence criminal proceedings arising out of OPI
investigations; and
clarifies who are ‘protected persons’ for the purposes of
the Police Regulation Act 1958 and the Police Integrity
Act 2008, and the circumstances in which these persons
can be called to give evidence in court.
I will now deal with the detail of the bill.
New streamlined misconduct and performance process

to the extent that some provisions do raise human rights
issues, these provisions do not limit human rights; or
to the extent that some provisions may limit human
rights, those limitations are reasonable and demonstrably
justified in a free and democratic society.
Hon. Bob Cameron MP
Minister for Police and Emergency Services
Minister for Corrections

Second reading
Mr CAMERON (Minister for Police and
Emergency Services) — I move:
That this bill be now read a second time.

The SPEAKER — Order! The second-reading
speech will be incorporated into Hansard in accordance
with the resolution of the house.
Incorporated speech as follows:
Victorians are proud of their police and the vast majority of
police members serve their community extremely well. For
police members to be able to do their job it is essential that
they are respected in the community, and can rely on
community support and partnership.
To be respected requires that police consistently demonstrate
the highest level of ethical and professional standards, and are
deployed in the manner which best serves the community.
To operate to the highest possible professional standards
requires that police members be supported, trained, and
instructed to carry out a difficult and at times life-threatening
role in protecting our community.
This bill contains three key elements:
it creates a new misconduct and performance
management model based on recommendations by the
director, police integrity;
it implements enterprise bargaining commitments for a
more flexible police workforce; and
it creates a new clearer regime to better support police
members subject to civil action arising out of the course
of their duties.

In 2007, the director, police integrity conducted an ‘own
motion’ review into the administration of discipline in
Victoria Police. He found that the current police discipline
system was slow, overly formalised, adversarial, punitive, did
not assist in determining causes of problematic conduct or
improving performance, and had no clear objectives. He
therefore recommended that a new system be introduced,
based on the following key principles:
police discipline systems should as far as possible be
brought within the general employment relationship
context, and particularly the public sector context;
the focus of the new system should shift from punitive,
to providing remedial assistance for misconduct and
poor performance under a performance management
process;
the system should be streamlined and simplified to
remove current interim sanctions, with a straightforward
dismissal process for dishonest or criminal conduct, or
where performance measures have failed to be achieved;
and
review rights should also be streamlined and simplified,
but a review of dismissals that are harsh, unjust or
unreasonable (comparable to other employee and public
servants entitlements) should be provided.
The proposed amendments implement the recommendations
of the director based on the above principles, and will
improve the capacity and powers of the Chief Commissioner
of Police to manage the relationship with Victoria Police
members, their performance and conduct.
The bill includes a new misconduct model. The current overly
formalised and slow process is substituted with a new
investigation and show cause process. A key difference from
the current system is that it can generally be conducted
without a formal hearing at first instance, whilst maintaining
fairness to members and applying natural justice.
The bill also provides a new performance management model
within a professional development framework. To help police
members do their best at their job, they need to be supported
by proper training, instruction and remedial assistance where
necessary. The new framework encapsulates this by providing
for a professional development process aimed at educating
police members and facilitating their development, and
provides for remedial plans and measures to address conduct
and performance issues.
Similar streamlined processes are available under the bill for
investigating and dealing with misconduct or
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underperformance. The chief commissioner will be enabled at
an early stage to consider whether a member’s conduct is
likely to warrant dismissal or should be addressed by
remedial action under the performance management process.
Most other existing intermediate sanctions are removed.
A significant initiative under the new model is the clear
capacity to proceed with investigations, performance,
confidence or misconduct issues, relating to a member in
respect of whom a charge is under consideration or pending,
before that charge is finally determined. At present, the
practice has been to await the outcome of these criminal
matters, with the result that members may be suspended from
duty but remain police members for lengthy periods of time,
sometimes years. The revised process will clarify the situation
of these members, but also ensure that any criminal
proceedings are not prejudiced, by making the conduct of
those internal matters inadmissible in criminal charges against
the member, thereby protecting the right to a fair trial under
the charter of human rights.
The DPI report recommended that reinstatement for police
members be removed and the remedy available be limited to
compensation payments where a member is dismissed in
harsh, unjust or unreasonable circumstances where
reinstatement is unsuitable for reasons of serious or criminal
misconduct. On the other hand, the report commented that
depriving police members of an entitlement held by other
employees, and police members in some other jurisdictions,
seemed unjustified and unfair. The position taken in the bill is
to retain reinstatement as a possible remedy for police
members, otherwise than where dismissed under the
confidence power, or where dismissed following convictions
for criminal offences.
The Police Appeals Board’s jurisdiction in relation to
reviewing discipline decisions is altered: it will no longer
review intermediate sanctions, as these have been mostly
removed. It will review dismissal decisions and an internal
review process is provided for other matters. When reviewing
a dismissal decision, the board will be required to consider
whether the dismissal was harsh, unjust or unreasonable, in
line with similar protections given to other employees under
the commonwealth Workplace Relations Act 1996. Similar
remedies are provided to those under commonwealth law
such as reinstatement or payment of up to six months
remuneration in compensation.
However, reinstatement will not be available for members
dismissed using the chief commissioner’s confidence power.
Those members will be able to be compensated by up to
12 months pay if they can establish that their dismissal was
not sound defensible or well-founded. This special case is
justified based on the special nature of the dismissal under
s 68 for public confidence reasons.
The bill will highlight the importance of the ‘public interest’
as considered by the Police Appeals Board. The bill will
provide that upon a dismissal review, the board must not
reinstate a member unless it is satisfied that reinstatement is
not contrary to the public interest. The public interest test will
also be extended to try and reflect the impact and damage to
the morale and self-esteem of police members, caused by any
perception that other members are retained despite being seen
to be underperforming, or guilty of misconduct, corruption or
criminal conduct.
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Employment flexibility
The amendments support a more diverse employment model
for the Chief Commissioner of Police to cover short-term and
seasonal requirements for policing in Victoria, by providing
for part-time and fixed-term appointments.
The chief commissioner’s powers in relation to members ‘as
if’ she was their employer are clarified in the bill but without
derogating from her ‘command and control’ functions,
without limiting the independence of the office of constable
exercised by members and without altering the status of
members who are not employees at law.
The chief commissioner is also given new powers to suspend
the powers and privileges of recruits and police members in
certain circumstances, such as when a member is on
secondment to another body, or on unpaid leave for lengthy
periods. If a member’s powers are suspended, the authority of
the chief commissioner is also limited in giving the member
directions or instructions in that period. This power resolves
certain conflict of interest issues and implements a
recommendation of the Ombudsman in his report
Investigation into a Disclosure about WorkSafe’s and
Victoria Police’s Handling of a Bullying and Harassment
Complaint, tabled in April 2007, by clarifying the position
and powers of members on secondment to external agencies.
The changes do not impact on superannuation entitlements of
members.
Civil liability changes
The bill clarifies the position of police members who are
subject to civil suit arising out of the course of their duties and
functions. It is to some extent modelled on a NSW scheme.
The better protection for police members reflects the high risk
of litigation inherent in carrying out a policing role, having to
regularly deal with criminals and other persons acting in an
aggressive and dangerous fashion.
These changes will clarify the legal position of police
members subject to civil proceedings arising out of carrying
out their duties and functions. The new provisions specify
that, although police members are not employees of the state,
the Crown can be vicariously liable for a tort committed by
them in the performance of their functions (a police tort
claim). Any person bringing legal action in respect of a police
tort claim must initially bring the action against the Crown.
The police members will be joined to the proceedings only if
the Crown denies vicarious liability for the alleged tort. The
Crown is able to join police members as a party to the action
and seek contribution and indemnity from them in respect of
the damages in certain circumstances.
The changes are aimed at releasing police members who have
acted properly from the stress of being named personally in
civil proceedings, with the risk to family and property that
those proceedings can entail. However, this is not a message
to police members that they can operate outside the law or
outside their professional ethics, standards and instructions.
Unlike at common law, vicarious liability for a tort will not
extend to conduct by a police member that was:
serious and wilful misconduct; or
not committed by the member in the performance of his
or her duties as a member of the police force.

POLICE, MAJOR CRIME AND WHISTLEBLOWERS LEGISLATION AMENDMENT BILL
3652

ASSEMBLY

Police integrity amendments
Since his appointment, the new director, police integrity, has
examined his authorising legislation and recommended that
three amendments be made to clarify certain provisions
governing the work of the Office of Police Integrity.
These changes are being made to provisions that have been in
the Police Regulation Act 1958 since the establishment of the
OPI in 2004. The Police Integrity Act 2008 re-enacted these
provisions and therefore there are flow-on amendments to
that act also.
Power to commence criminal proceedings
The bill provides that staff of the Office of Police Integrity
have the power to institute criminal proceedings on behalf of
the Crown. OPI officers have traditionally asked Victoria
Police to commence criminal proceedings arising from OPI
investigations, or they have done so themselves in their
individual capacity under the common law.
The proposed amendment will provide a clear statutory basis
to enable the OPI to commence proceedings in its own right.
The power will be comparable to that currently held under
state legislation by employees of other government agencies
including:
RSPCA officers;
litter enforcement officers employed by municipal
councils; and
registered medical practitioners.
The power to commence criminal proceedings will further
enhance the OPI’s independent investigatory responsibilities.
‘Protected persons’
The proposed amendments clarify that ‘protected persons’
under the Police Regulation Act 1958 include past and
present OPI officers. Currently, this definition of ‘protected
persons’ refers to the director and OPI officers. While there is
an argument that former officers are included in the definition
by inference, we seek to put this beyond doubt. It was never
the intention that a former director or other OPI officer could
be required to give evidence outside the provisions of
section 86KJ(6) of the Police Regulation Act 1958. Past and
present OPI officers can only be called to give evidence in
court by agreement with the OPI.
This amendment will remove any possible uncertainty about
who is afforded the various protections under the Police
Regulation Act 1958 and the Police Integrity Act 2008. The
amendment is consistent with other provisions designed to
protect sensitive OPI information.
The proposed amendments make clear that OPI officers and
former OPI officers are competent witnesses to give evidence
in prosecutions. A reading of the wider provisions in both the
Police Integrity Act 2008 and the Police Regulation Act 1958
indicate a clear intention for OPI officers to be able to give
evidence in prosecutions arising from their work. Since the
introduction of the 2004 amendments to the Police Regulation
Act 1958, the OPI has been provided with extensive powers
of investigation and examination and powers of entry, search
and seizure. It is clear from an assessment of the powers and
functions of the OPI and the director that in the performance
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of their functions they will obtain evidence that may be
relevant to the prosecution of criminal offences. Some of the
evidence will be in documentary form obtained under warrant
and by surveillance and some evidence will be gathered from
witnesses in the course of an examination. As part of criminal
proceedings and disciplinary hearings arising out of the OPI’s
work, OPI officers will need to give evidence as to the
provenance of documents or surveillance material or the
circumstances in which the evidence was given. All these
matters evince Parliament’s clear intention that OPI officers
are competent but not compellable witnesses.
Nevertheless, the director, police integrity has raised concerns
about potential legal argument being made that the 2004
provisions may prevent OPI officers from being called to give
evidence. The director, police integrity, seeks amendments to
clarify beyond doubt that OPI officers may be called to give
evidence.
To put the matter beyond doubt, we are amending the
legislation to ensure it is interpreted in the way Parliament
originally intended. While this clarifies the law in relation to
proceedings arising out of OPI investigations, it may also be
in the public interest for the protected person to give evidence
during proceedings that are not the result of an OPI
investigation. In these instances, it is intended that the
director, police integrity, have the power to issue a certificate
requiring that person to testify.

Section 85 of the Constitution Act
Mr CAMERON — While the amendment to the
definition of ‘protected person’ will clarify the current
law, it will alter or vary section 85 of the Constitution
Act 1975. Accordingly, I wish to make a statement
under section 85 of the Constitution Act 1975 of the
reasons for altering or varying that section pursuant to
the Police Regulation Act 1958.
Clause 48 of the bill will insert a new section 129A(6)
in the Police Regulation Act 1958. It will provide that it
is the intention of section 86KJ of the Police Regulation
Act 1958 as it applies on and after the commencement
of clause 45 of the bill to alter or vary section 85 of the
Constitution Act 1975.
Clause 45 of the bill will amend the definition of
‘protected person’ in section 86KE of the Police
Regulation Act 1958. Section 86KE currently defines a
‘protected person’ in the present tense as someone
falling into a category listed in subsections (a) to (e).
The bill will amend section 86KE to confirm that the
definition of ‘protected person’ includes someone who
previously fell into one of the listed categories.
This amendment will widen the scope of section 86KJ,
which currently provides that proceedings against a
‘protected person’ are limited to acts done in bad faith.
The amendment to section 86KE will ensure that a
former protected person is entitled to protection under
the Police Regulation Act 1958. In this way, the
amended definition of a ‘protected person’ will expand
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the class of persons to whom the section 86KJ
protection applies.
I also wish to make a statement under section 85 of the
Constitution Act 1975 of the reasons for altering or
varying that section pursuant to the Police Integrity Act
2008.
Clause 43 of the bill will insert a new section 130(2) in
the Police Integrity Act 2008. It will provide that it is
the intention of section 109 of the Police Integrity Act
2008 as it applies on and after the commencement of
clause 41 of the bill to alter or vary section 85 of the
Constitution Act 1975.
Sections 104 and 109 of the Police Integrity Act 2008
replicate the provisions of sections 86KE and 86KJ of
the Police Regulation Act 1958. These sections ensure
that the protection afforded to the director and his staff
operates prior to the commencement of sections 104
and 109 of the Police Integrity Act 2008.
The bill will amend the definition of a ‘protected
person’ in section 104 to mirror the amended definition
of ‘protected person’ in section 86KE of the Police
Regulation Act 1958. The amended section 104 will
widen the scope of section 109 in the same way
section 86KE expands the class of persons to whom the
section 86KJ protection applies.
Both section 86KJ of the Police Regulation Act 1958
and section 109 of the Police Integrity Act 2008
provide the protection necessary for the director and
staff of the OPI to perform their significant public
functions properly. To protect OPI investigations,
confidential information, and the safety of informers, it
is important to clarify beyond doubt that former OPI
officers are ‘protected persons’ under the acts.
It is important that these amendments be made to
clarify provisions of the Police Regulation Act 1958
and the Police Integrity Act 2008. Upon enactment, the
proposed bill will assist the DPI to carry out the
functions of the OPI more effectively and ensure that
the OPI can continue to perform its functions of
detecting, investigating and preventing police
corruption and misconduct.
Incorporated speech continues:
Major crime amendments
The bill includes a minor technical amendment to the Major
Crime (Investigative Powers) Act 2004, and extends the
duration of the operation of contempt powers currently
available to the chief examiner where a person fails without
reasonable excuse to answer questions, produce documents,
be sworn or make an affirmation, or otherwise behave in a
manner that would constitute contempt of the Supreme Court.
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This implements a recommendation made by the Special
Investigations Monitor, in his report pursuant to s 62 of the
Major Crime (Investigative Powers) Act 2004, tabled in June
2008.
Whistleblowers Protection Act amendments
The bill also includes an amendment to retain the operation of
equivalent contempt powers in the Whistleblowers Protection
Act 2001. That act gives the director, police integrity
extensive powers to investigate disclosures under the WP act
concerning the Chief Commissioner of Police or members of
the police force. The power to punish any person who refuses
to answer a question, produce a document or behaves in a
contemptuous manner is necessary to prevent the director’s
investigations being frustrated. A power to punish a person
for contempt in these circumstances will be reinstated into the
act.
The measures in this bill will support police integrity, assist in
maintaining community confidence in our police, and support
police in professionally carrying out their duties and
functions.
I commend the bill to the house.

Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 25 September.

HEALTH PROFESSIONS REGISTRATION
AMENDMENT BILL
Statement of compatibility
Mr ANDREWS (Minister for Health) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Health Professions Registration
Amendment Bill 2008.
In my opinion, the Health Professions Registration
Amendment Bill 2008, as introduced to the Legislative
Assembly, is compatible with the human rights protected by
the charter. I base my opinion on the reasons outlined in this
statement.
Overview of bill
The purpose of the bill is to amend the Health Professions
Registration Act 2005 (‘the act’) in relation to a number of
procedural matters relating to fees, registration, and
transitional provisions. The bill’s amendments facilitate,
expand and clarify appropriate procedures and powers in
respect of those matters. The bill also modifies provisions
under which the growth of pharmacy ownership for friendly
society-type companies is limited.
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Human rights protected by the charter that are relevant to
the bill
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I consider that the bill is compatible with the charter of
Human Rights and Responsibilities because it does not limit
any right under the charter.

Right to a fair hearing
Section 24 of the charter guarantees the right to a fair and
public hearing. The right to a fair hearing applies in civil and
criminal proceedings before courts and tribunals.
Clause 8 of the bill will extend the board’s current capacity to
meet via alternative means of communication
(e.g. teleconference or videoconference) to decisions under
section 40. Section 40 of the act provides for the board to
accept undertakings from practitioners or students in relation
to addressing serious risks to public health and safety, or in
the alternative to suspend the registration of the practitioner or
student pending an urgent investigation or hearing. The
clause 8 amendment is a change of procedure rather than
substance, to avoid undue delays in assembling the board for
the interim and urgent decision-making provided for by
section 40. The amendment does not affect the matters to be
taken into account by a board when making the decision, or
the requirement of the board to meet in person in relation to
other meetings conducted for the purposes of part 3 of the act
(investigations and panel hearings).
The decision under section 40 is not a criminal or civil
proceeding before a court or tribunal, and therefore does not
engage the right under section 24 of the charter. However, it
is noted that the board’s decision must be based on reasonable
grounds as specified in section 40, and made in accordance
with the obligations on public authorities under the charter.
It is also noted that if a board decides to suspend registration
rather than accept an undertaking, an investigation or hearing
under the act must proceed as soon as possible. Section 69 of
the act provides for the conduct of hearings, including
provision for legal representation and for the practitioner or
student to make submissions, and binds the panel with the
rules of natural justice.
In summary, clause 8 of the bill does not limit any right under
the charter.
Right not to be subject to retrospective criminal laws
Section 27 of the charter provides that a person must not be
found guilty of a criminal offence because of conduct that
was not a criminal offence when it was engaged in.
The proposed amendment in clause 9 of the bill substitutes
the existing section 169(1) of the act to provide that the act
applies to activities of any person which occurred before the
act’s commencement, to the extent that there was power in
relation to those activities under the previous health
practitioner legislation. For example, if a board had power
under the previous legislation to bring proceedings in relation
to conduct that was a criminal offence at that time, the act
clarifies that the board’s power continues if the proceedings
have not yet been taken. This is consistent with section 14 of
the Interpretation of Legislation Act 1984 which has the effect
that the repeal of the previous health practitioner legislation
did not affect the operation of that legislation or the
continuing power to bring legal proceedings in relation to
offences committed under that legislation. Clause 9 therefore
does not create retrospective liability for criminal offences,
and does not limit any right under the charter.

Hon. Daniel Andrews, MP
Minister for Health

Second reading
Mr ANDREWS (Minister for Health) — I move:
That this bill be now read a second time.

The SPEAKER — Order! The second-reading
speech will be incorporated into Hansard in accordance
with the resolution of the house.
Incorporated speech as follows:
This bill seeks to amend the Health Professions Registration
Act 2005 (‘the act’) in relation to a number of procedural
matters relating to fees, registration, and transitional
provisions, to facilitate, expand and clarify appropriate
procedures and powers in respect of those matters. The bill
also extends the period under which the growth of pharmacy
ownership for friendly society-type companies is limited.
The main purpose of the act is to protect the public by
providing for the registration of health practitioners and a
common system of investigations into the professional
conduct, performance and ability to practise of registered
practitioners. The act provides the legislative framework
under which 12 registration boards, including the Medical
Practitioners Board of Victoria and the Nurses Board of
Victoria, regulate their respective professions and protect the
public. The act came into operation on 1 July 2007.
Since the act came into operation, the Council of Australian
Governments (COAG) has now agreed the intergovernmental
agreement (IGA) to establish a national registration and
accreditation scheme for health professionals. The IGA was
signed on 26 March 2008 by the commonwealth, state and
territory governments and a commitment made to have the
national scheme operational by 1 July 2010. The New South
Wales Minister for Health and I are leading this process.
It is important that the act remains responsive to ensure that
Victorian registration boards continue to have the most
up-to-date powers necessary to provide for the best possible
protection of the public in the lead-up to the commencement
of the national scheme. It is also important that government
ensure that Victoria is well placed to make a smooth
transition to the new national scheme.
The amendments contained in this bill are minor, designed to
enable the continued smooth operation of the act so that
boards can carry out their public protection role effectively.
As a result of its tightening of the administration of the GST
legislation, the commonwealth now requires that a
registration board must have an explicit, statutory,
fee-charging power stated in legislation if a fee charged by
such a board is to be GST free. Explicit, legislative,
fee-charging powers are already included in the act in relation
to most of the current fees charged by registration boards —
for example, fees for registration, renewal, endorsement of
registration, all of which are required to be published annually
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in the Government Gazette. However, in relation to two types
of fees, those charged to individuals to sit examinations for
registration and those charged to tertiary providers for
approval of their courses — for the purposes of eligibility of
graduates for general registration or endorsement under the
act — there is no explicit fee-charging power.

investigate and discipline persons who were not
registered on 30 June 2007 in relation to conduct that
occurred prior to 1 July 2007, to the extent the previous
legislation applied to that conduct. The current section
fails to capture, for example, persons that were
previously registered but whose registration had lapsed.

The Department of Human Services reached agreement with
the Commonwealth in late 2007 that these fees could remain
GST free for 2008 on condition that the act is amended to
make the fee-charging powers explicit. If the amendments to
section 5(1)(c) and section 29(4)(c) of the act are not made
then registration boards will be required to add GST to
examination and course accreditation fees. Given the
relevance of qualification examinations to international
practitioners, this could create a particular disincentive for
these practitioners when seeking to work in Australia, and
further exacerbate workforce shortages.

As an example, this provision would allow a board to
investigate a complaint made in 2008 against a registered
health practitioner that committed an offence in 2005 then let
their registration lapse before the new act commenced on
1 July 2007.

The bill addresses a limitation in section 9(4) of the act that
allows a grant of provisional registration for a period not
exceeding 12 months. Under the repealed Medical Practice
Act 1994, a grant of provisional registration continued in
force ‘for the period specified by the board’. This gave the
Medical Practitioners Board of Victoria the flexibility to
register interns on graduation in December, and allow them to
complete an intern year commencing in March the following
year, a period of registration of approximately 15 months.
The Psychologists Registration Board of Victoria has a
pathway to general registration that involves two years of
provisional registration. The amendment to section 9(4) will
reduce the administrative burden on boards when renewing
registration and increase the flexibility of the provisional
registration provisions.
The bill addresses an omission when the act was framed that
prevents the Nurses Board of Victoria granting renewal of
registration to direct-entry qualified midwives who are
registered under section 7(2) of the act, that is, midwives who
are qualified in midwifery but do not have a general nursing
qualification and are not eligible for general registration under
section 6 of the act. At present the power to renew registration
only applies to certain categories of specific registrant and this
does not include section 7(2) registrants. Midwives who are
not registered nurses have to make a fresh application each
year. To date, the Nurses Board of Victoria has dealt with this
difficulty administratively although it is desirable to bring the
registration renewal arrangements for all midwives into line,
regardless of whether they have general registration or
specific registration.
The bill addresses a limitation in the application of
section 130 of the act, which may inhibit boards from
responding quickly to threats to public health and safety. The
amendment to section 130 will allow a board to use
alternative methods of communication for board meetings, for
example videoconference or teleconference, in relation to
decisions to suspend a health practitioner under section 40
where there is a serious risk to public health and safety.
The bill also addresses an omission in the transition
provisions of the act with respect to powers of the boards to:
clarify that boards may prosecute unregistered persons
for offences that occurred under the previous health
practitioner legislation, prior to commencement of the
act on 1 July 2007; and

The bill extends the pharmacy ownership restrictions for
friendly society-type companies under section 174 of the act.
In effect, the bill also provides for the 30 per cent growth
restriction on friendly society-type companies that owned six
or more pharmacy businesses before 16 November 2004 to be
‘reset’ from 17 November 2008. That is, the same group of
companies may grow by 30 per cent based on their ownership
immediately before 17 November 2008. If one of these
friendly society-type companies meets this ‘reset’ 30 per cent
cap the government will provide an opportunity for all
stakeholders with an interest in pharmacy ownership to
provide comment on the appropriateness of ownership
regulatory arrangements.
The bill provides for a revised calculation of the maximum
ownership permitted where two or more friendly society-type
companies amalgamate after 16 November 2008. The
maximum is calculated by reference to the ‘largest’ level of
ownership that would have been permitted for any one of the
companies involved in the amalgamation. The bill inserts a
penalty for non-compliance with the maximum ownership
levels, based on the current penalty for companies that breach
the other ownership restrictions in the act. Finally, the bill
makes growth cap arrangements for friendly society-type
companies ongoing.
In summary, the bill in the main clarifies procedural matters
governing health professions. The Victorian Government is
committed to implementing the COAG decisions to establish
a national registration and accreditation scheme for health
professionals. The act is designed to protect both consumers
and practitioners and provide the best possible regulatory
framework to support the delivery of high-quality health
services in Victoria.
I commend the bill to the house.

Debate adjourned on motion of Mrs SHARDEY
(Caulfield).
Debate adjourned until Thursday, 25 September.

STALKING INTERVENTION ORDERS
BILL
Statement of compatibility
Mr HULLS (Attorney-General) tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act:
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In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Stalking Intervention Orders Bill 2008.
In my opinion, the Stalking Intervention Orders Bill 2008, as
introduced to the Legislative Assembly, is compatible with
the human rights protected by the charter. I base my opinion
on the reasons outlined in this statement.
Overview of bill
The main purpose of the bill is to provide for a system of
intervention order in cases involving stalking, as this term is
defined in the bill.
The bill achieves this by providing an effective and accessible
system of stalking intervention orders and creating offences
for contraventions of these orders.
Human rights issues
Section 8 — right to recognition and equality before the law
Section 8 of the charter establishes a series of equality rights.
The right to recognition as a person before the law means that
the law must recognise that all people have legal rights. The
right of every person to equality before the law and to the
equal protection of the law without discrimination means that
the government ought not discriminate against any person,
and the content of all legislation ought not be discriminatory.
However, formal equality may cause unequal outcomes, so to
achieve substantive equality, differences of treatment may be
necessary. To this end, section 8(4) of the charter provides
that certain differential measures do not constitute
discrimination, namely, measures ‘taken for the purpose of
assisting or advancing persons or groups of persons
disadvantaged because of discrimination’.
Restriction on the ability of children to apply for
intervention orders
Clause 11 of the bill engages and limits the right contained in
section 8(3) of the charter as, under clause 11(1)(c)(iv), only a
child above the age of 14 may make an application for a
stalking intervention order.
Importance of the purpose of the limitation
The limitation is designed to enable children who are of an
appropriate age and maturity to make their own application to
the court where protection is required. The limitation
recognises that children under 14 are generally less mature
and therefore less capable of making such an application. In
this respect, the provision is likely to be protective and
consistent with the interests of children and hence consistent
with section 17(2) of the charter.
Nature and extent of the limitation
The nature and extent of the limitation is such that children
under 14 years of age cannot make applications on their own
behalf. Nevertheless, a parent of a child, a police officer or
any other person (with a parent’s consent) may apply on
behalf of a child, and a child may also be included in an
application in respect of a parent (clause 11(4) of the bill).
Accordingly, the nature and extent of the limitation is
confined.
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Relationship between the limitation and its purpose
The limitation is rational because it recognises the differing
capabilities of children and maturity levels of children of
different ages. The limitation is proportionate because it
applies only to children under 14 and, in any event, others
may apply on behalf of children if necessary.
Any less restrictive means reasonably available
None apparent.
On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.
Restriction on children giving evidence
Clause 21 also engages, and limits, section 8(3) of the charter.
This is because a child is restricted from being present at, or
giving evidence in, a proceeding in respect of an application
for a stalking intervention order, unless they are a respondent
in a proceeding under the bill.
The importance of the purpose of the limitation
The purpose of the limitation is to protect the best interests of
a child, as provided for under section 17(2) of the charter. The
clause achieves this by protecting a child, as far as is possible,
from court proceedings.
The nature and extent of the limitation
The restriction on the giving of evidence only applies to
persons under the age of 18. Further, the clause does not
restrict a child who is a respondent to proceedings under the
bill from being present at, or giving evidence in, those
proceedings. Finally, the court retains a discretion to make an
order allowing a child to be present or give evidence in
proceedings under the bill.
The relationship between the limitation and its purpose
There is a direct relationship between the limitation and the
purpose of protecting the best interests of the child, by
shielding them, as much as possible, from court proceedings.
Any less restrictive means available
None apparent.
On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.
Section 12 — freedom of movement
Section 14 — freedom of religion
Section 21 — right to liberty and security
This section of the statement discusses clauses which engage
the right to freedom of movement in section 12. Certain
clauses also engage the rights in section 14 and section 21,
which are also discussed where relevant.
Section 12 of the charter protects various rights in relation to
freedom of movement. These rights include the right to move
freely within Victoria, the right to choose where to live in
Victoria, and the right to be free to enter and leave Victoria.
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Restricting where a person may be and who they may
contact
Insofar as a respondent may be excluded from an affected
person’s residence, or may be prohibited from being within a
particular distance of a person, prohibited from approaching a
person (by telephone or otherwise) or prohibited from being
in a specific locality pursuant to clause 8(1)(a), the right to
freedom of movement is engaged and limited.
Further, clause 8(1)(b) engages, and limits, the right to
freedom of movement provided for in section 12 of the
charter. This is because a person may be prohibited from
going within a certain distance of the affected person, the
affected person’s home or other places, such as the protected
person’s workplace.
It is possible that, in certain circumstances, clause 8 could
engage and limit section 14 of the charter (freedom of
thought, conscience, religion and belief). This is because the
clause could result in a person being prohibited from being
within a specified distance of a particular spiritual leader or
religious centre.
The importance of the purpose of the limitation
In each case, the reason for the limitation is highly important,
as it operates to protect an affected person from further
harassment and threatening behaviour. In this sense, the limit
on the rights is balanced against the right of the affected
person to privacy and security of the person.
The nature and extent of the limitation
Although a respondent may be excluded from certain areas or
places, a respondent does have the right, under clauses 25 and
26 of the bill, to apply for the variation or revocation of a
stalking intervention order if there is a change in the
circumstances in which the order was made.
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The nature and extent of the limitation
The limitation created by clause 15 is confined to
empowering a police officer to arrest and detain a respondent,
hold them in custody, or bail them in accordance with the
provisions of the Bail Act 1977. This may only occur
subsequent to the issuing of a warrant by a registrar or
magistrate in situations of urgency.
In the case of clause 33, when a police officer believes on
reasonable grounds that a person has breached a stalking
intervention order, they can arrest and detain that person
without a warrant.
The relationship between the limitation and its purpose
The limitation that each of the clauses imposes is rational and
proportionate, given that the legitimate objective of the
provisions is to protect a person from further stalking
incidents. Furthermore, rights to bail remain available to a
respondent. Thus, the limitation strikes a fair balance between
the rights of a respondent and the rights of an affected person.
Any less restrictive means reasonably available
None apparent.
On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.
Clauses 15 and 33 also engage the right to liberty in
section 21 of the charter, which provides that a person must
not be subjected to arbitrary arrest or detention, and must not
be deprived of his or her liberty except on grounds and in
accordance with procedures established by law. However,
neither of these clauses limit the right to liberty because the
arrest or detention is not arbitrary and the deprivation of
liberty is on grounds and in accordance with procedures
established by law. In light of these reasonable and carefully
supervised limits, the detention is not arbitrary.

The relationship between the limitation and its purpose
Section 13 — privacy
The relationship between the limitation and its purpose is both
rational and proportionate, given that the legitimate objective
of the provisions is to protect an affected person, by imposing
conditions which restrict a respondent from coming within a
certain distance of an affected person and from accessing
certain places, including an affected person’s residence.

Section 13 confers a number of rights regarding privacy.
Specifically, a person has a right not to have their privacy,
family or home unlawfully or arbitrarily interfered with or
their reputation unlawfully attacked.

On balance, the limitation in each clause is reasonable and
demonstrably justified in a free and democratic society.

Privacy encapsulates concepts of personal autonomy and
human dignity. It encompasses the idea that individuals
should have an area of autonomous development, interaction
and liberty — a ‘private sphere’ free from government
intervention and from excessive unsolicited intervention by
other individuals. Privacy comprises bodily, territorial,
communications and information privacy.

Arrest and detention of a person

Privacy of the home

Clauses 15 and 33 of the bill engage and limit section 12 of
the charter, as a respondent may be arrested by a police
officer and detained or held in custody, or bailed in
accordance with the provisions of the Bail Act 1977.

Clause 36 of the bill engages the right to privacy of the home
because it provides in certain circumstances for a search for
firearms, firearms authority and ammunition without warrant,
of a person’s home or former home, or certain other premises.
Clause 34 engages the right because it allows a premises to be
searched for a person without warrant, in certain
circumstances. Clause 37 engages the right because it allows
for a search of third parties’ premises for firearms, firearms
authority and ammunition under warrant.

Any less restrictive means available
None apparent.

The importance of the purpose of the limitation
The limitations that these clauses create are important because
they are each designed to protect people from behaviour
which constitutes stalking, prior to a hearing for a stalking
intervention order or charges for contraventions of
intervention orders being determined by the court.
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Additionally, the exclusion of a respondent from an affected
person’s residence may have the effect of interfering with a
respondent’s right to privacy of the home. Such exclusion is
provided for in clause 8(1)(b) of the bill.
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The relationship between the limitation and its purpose
There is a direct relationship between the limitation and the
purpose of protecting the best interests of the child, by
shielding them, as much as possible, from court proceedings.

However, in each instance, the right to privacy of the home is
not limited, as the interference is lawful and not arbitrary. The
interference is not arbitrary because it is in accordance with
the provisions, aims and objectives of the charter (particularly
section 17, which provides for the protection of children and
families) and is reasonable in the circumstances (where the
intent is to protect a person from further stalking incidents).

None apparent.

Section 15 — freedom of expression

Section 16 — peaceful assembly and freedom of association

Section 15 establishes a number of rights relating to freedom
of expression. It protects the right to hold an opinion without
interference and the right to seek, receive and impart both
information and ‘ideas of all kinds’ anywhere and in any
form. Section 15(3) of the charter, however, contains a
specific limitation on the right to freedom of expression.
However, such limitation can be justified.

The right to peaceful assembly protects the right of
individuals and groups to meet in order to exchange ideas and
information, to express their views publicly and to hold a
peaceful protest.

The application of section 15(3) involves satisfying a number
of conditions. First, the relevant restriction proposed on the
right to freedom of expression must be ‘lawful’. Second, the
relevant restriction must be imposed for a particular purpose,
either to respect the rights and reputation of other persons, or
in order to protect national security, public order, public
health, or public morality. Third, the relevant restriction must
be ‘reasonably necessary’ for one of these purposes.
Clause 8(1)(d) (prohibiting contact with affected person), and
clause 49 (limiting publication of identifying information
from proceedings) are both clauses which engage the right to
freedom of expression under section 15(2) of the charter.
However, the clauses both constitute lawful restrictions on the
right to freedom of expression because each restriction is for
the purpose of public order and the effective operation of the
justice system. Further, the restriction in clause 49 is also a
lawful restriction to respect the rights of other persons,
namely, the right of other persons to privacy, as protected in
section 13 of the charter.

Any less restrictive means available

On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.

The right to freedom of association protects the right of all
persons voluntarily to group together for a common goal and
to form and join an association. It applies to all forms of
associations including trade unions.
Clause 7 limits section 16 because a stalking intervention
order may include conditions that restrict a respondent’s
ability to assemble or associate with others.
The importance of the purpose of the limitation
Clause 7(1) provides that a court may make a stalking
intervention order in respect of a respondent if it is satisfied,
on the balance of probabilities, that the respondent has stalked
another person and is likely to continue to do so or to do so
again.
It is important that the state protect citizens from harm as far
as possible. The charter reflects this importance through the
right to life (section 9), protection from torture and cruel,
inhuman or degrading treatment (section 10), protection of
families and children (section 17) and property rights
(section 20). As such, protecting these rights is of primary
importance.

Restriction on children giving evidence

The nature and extent of the limitation

Clause 21 also engages, and limits, section 15(2) of the
charter. This is because a child is restricted from being
present at, or giving evidence in, a proceeding in respect of an
application for a stalking intervention order, unless they are a
respondent in a proceeding under the bill.

Clause 7(2) provides that a court may impose any conditions
on a person. This means that potentially broad limitations on a
person’s freedom of movement could be put in place.
However, it is only where a person is likely to commit the
acts set out in clause 7(1) and where a court considers the
conditions are ‘necessary or desirable in the circumstances’.
A person may appeal against the making of an intervention
order pursuant to clauses 30 and 31 of the bill.

The importance of the purpose of the limitation
The purpose of the limitation is to protect the best interests of
a child, as provided for under section 17(2) of the charter.
The nature and extent of the limitation
The restriction on the giving of evidence only applies to
persons under the age of 18. Further, the clause does not
restrict a child who is a respondent to proceedings under the
bill from being present at, or giving evidence in, those
proceedings. Finally, the court retains a discretion to make an
order allowing a child to be present or give evidence in
proceedings under the bill.

The relationship between the limitation and its purpose
There is a rational connection between protecting people and
restricting the movements of a person who is a threat to a
person. It is also necessary to keep in mind the purpose
behind the limitation compared to the purpose behind the
right. The purpose of the limitation is to protect people (and
their property) from harm; it is not to hinder or restrict social
or political gatherings or protests. Such hindrance or
restriction is merely a by-product of the primary aim of an
intervention order to protect people from violence.
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Any less restrictive means available
The bill gives a court scope to decide how restrictive the
limitations on a person should be in the individual
circumstances. Clause 8(2) of the bill spells out things that
should be taken into account before restricting a person’s
access to any premises and gives primacy to the need to
ensure that the affected person is protected from violence.
Further, section 32 of the charter requires courts to interpret
all statutory provisions in a way that is compatible with
human rights, so far as that is possible to do so consistently
with the provision’s purpose. Having regard to the
preconditions, procedures and safeguards in the bill there are
no less restrictive means available.
On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.
Section 20 — property rights
Section 20 establishes a right not to be deprived of property
other than in accordance with law.
Clause 8 governs the conditions that may be made in respect
of stalking intervention orders. Clause 8(1)(b) enables a
stalking intervention order to include a condition which
excludes a respondent from an affected person’s residence,
workplace or other premises that the affected person
frequents. Depending on its practical operation in particular
cases, this power could potentially affect a respondent’s rights
in relation to property.
Further, various provisions in part 4, which deal with the
search and seizure of firearms, firearms authorities and
ammunition, also engage the right to property contained in
section 20 of the charter.
However, in each instance, any deprivation of property is not
arbitrary because it has a legitimate objective, the protection
of an affected person as well as others affected by the conduct
of the respondent. Therefore, to the extent that these clauses
allow for the deprivation of property, the deprivation is in
accordance with law and there is no limitation on the right.
Section 24 — fair hearing
Section 24 guarantees the right to a fair and public hearing.
The right to a fair hearing applies in both civil and criminal
proceedings and in courts and tribunals. The requirement for a
fair hearing applies to all stages in proceedings and applies in
relation to proceedings in any Victorian court or tribunal.
The purpose of the right to a fair hearing is to ensure the
proper administration of justice. This right is concerned with
procedural fairness (that is, the right of a party to be heard and
to respond to any allegations made against them, and the
requirement that the court or tribunal be unbiased,
independent and impartial) rather than the substantive fairness
of a decision or judgement of a court or tribunal (that is, the
merits of the decision).
Rules of evidence
This right is engaged, but not limited, by clause 20 which
provides that the court is not bound by rules of evidence in
certain proceedings for a stalking intervention order. The
proceedings to which this clause applies are those where the
affected person is a child or where the applicant is not the
affected person. Clause 20 does not apply to proceedings for
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contraventions of stalking intervention orders, which are
criminal in nature.
The rule in clause 20 operates in a context in which there are
often no witnesses to the conduct which constitutes stalking
and the content of statements made by a victim to family,
friends or doctors may be the only available evidence. A
court, even if not strictly bound by the rules of evidence, must
act judicially and impartially. Thus, while the right is
engaged, it is not limited, because a person will still have the
proceeding decided by a competent, independent and
impartial court after a fair and public hearing.
Differential appeal rights
Division 4 of part 3 of the bill sets out the appeal rights of
applicants and respondents regarding stalking intervention
orders. The appeal rights of the respondent are contained in
clause 30, whilst those for the applicant are found in clause 31
of the bill. The appeal rights differ according to whether a
person is an applicant or a respondent.
Whilst the appeal rights of the parties differ, it is unlikely that
the right to a fair hearing is engaged because this right is not
usually interpreted as including a right to appeal.
It is unlikely that clauses 30 and 31 of the bill would result in
direct discrimination and therefore limit the right to equality
before the law. However, there is the possibility that the
operation of the provision could result in indirect
discrimination because the limitation on appeal rights will
affect applicants but not respondents and applicants are more
likely to be women. Data from 2003 suggests that
approximately 60 per cent of women are applicants compared
to 40 per cent for men.
If the practical effect of the provisions is that indirect
discrimination occurs, this is justifiable on the basis that it is
the respondent who will have their rights and freedom of
movement affected by an intervention order. Therefore, the
right of a respondent to appeal to the Supreme Court should
be retained.
Further, the policy basis for the distinction between the appeal
rights of the respondent and those for the applicant was
developed in 1987. This policy basis should remain until it
can be fully examined in the imminent review of the stalking
intervention order system, which has been announced by the
government.
A public hearing
Clause 49 of the bill restricts the reporting of stalking
intervention order proceedings. This clause is designed
specifically to protect children from being identified. This
clause engages the right to a fair hearing, which includes the
right to a public hearing.
However, sections 24(2) and (3) of the charter enable a court
or tribunal to exclude persons or the general public from a
hearing and to prohibit the publication of judgements or
decisions made by a court. Therefore, these provisions
constitute a lawful restriction on the right to a public hearing
and do not limit the right.
Further, to the extent that the identity of a child is protected
by clause 49, the clause promotes section 17(2) of the charter,
which provides that every child has the right to such
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protection as is in their best interests, and is needed by them
because they are a child.
Applications for interim orders
Clause 13 of the bill engages and limits section 24 of the
charter. This is because an application for an interim order
may be determined by a court whether or not a respondent
has been given notice of the application and whether or not
the respondent is present at the time an order is granted.
Importance of the purpose of the limitation
The purpose of the limitation is to ensure the safety of an
affected person from further stalking incidents (or to preserve
property in those circumstances) as swiftly as possible. This is
an important purpose in the context of stalking, and the
limitation promotes the right to life (section 9 of the charter),
which arguably imposes a positive obligation on public
authorities, including Victoria Police, to protect the lives of
Victorians in certain circumstances.
Nature and extent of the limitation
The nature and extent of the limitation is confined because the
duration of an interim order is limited. The order ceases to
have effect as soon as the application is finally determined,
which is likely to occur within a short period of time. In
addition, it is not an offence to contravene an interim
intervention order if it has not been served on the respondent,
or the respondent has not been given an explanation of its
effect.
Further, there are safeguards in place. This includes that a
court cannot make an interim order unless it is supported by
oral evidence (clause 13(4)) (although it can if the application
is made by telephone, fax or other electronic communication).
In addition, the bill provides scope for an application to be
made for the variation or revocation of an interim stalking
intervention order (clauses 25 and 26).
Relationship between the limitation and its purpose
Given the importance of the context in which such orders are
made, and the safeguards referred to above, the limitation is
rational and proportionate to its purpose.
Any less restrictive means reasonably available
None apparent.
On balance, the limitation is reasonable and demonstrably
justified in a free and democratic society.
Conclusion
I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities because, to the extent that
some provisions may limit human rights, those limitations are
reasonable and demonstrably justified in a free and
democratic society.
ROB HULLS, MP
Attorney-General
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Second reading
Mr HULLS (Attorney-General) — I move:
That this bill be now read a second time.

I wish to make a statement under section 85(5) of the
Constitution Act 1975 on the reasons for altering or
varying that section by this bill.
Section 31 of the bill provides that the applicant to an
order may appeal to the County Court, or, if the court
that has made the order is the Children’s Court,
constituted by the President of that court, to the trial
division of the Supreme Court, for a rehearing. This
clause alters or varies the jurisdiction of the Supreme
Court of Victoria because it does not provide for an
appeal from the County Court. This is appropriate
because the rights of the parties in such cases have been
tested in a hearing by a magistrate and the County
Court and further appeals could result in a proliferation
of proceedings.
The SPEAKER — Order! I advise that the
second-reading speech will be incorporated into
Hansard in accordance with the resolution of the house.
Incorporated speech as follows:
The Crimes (Family Violence) Act 1987 provides for a
system of family violence intervention orders. Section 21A of
the Crimes Act 1958 provides that a court can make an
intervention order to protect a victim of stalking as if the
victim and the alleged stalker were family members under the
Crimes (Family Violence) Act.
The Family Violence Protection Bill will replace the Crimes
(Family Violence) Act for family violence intervention
orders. It will also repeal the Crimes (Family Violence) Act.
However, clause 242 of the Family Violence Protection Bill
proposes to insert a new section 21A(5A) in the Crimes Act
to the effect that stalking intervention orders may continue to
be made under the Crimes (Family Violence) Act as if the
Crimes (Family Violence) Act had not been repealed. This
was a stop-gap measure which will be repealed by the
Stalking Intervention Orders Bill 2008.
The Stalking Intervention Orders Bill 2008 will preserve the
current system of stalking intervention orders, with minor
changes, until it can be comprehensively reviewed.
The bill makes minor and technical changes to the current
system of stalking intervention orders. The bill has been
re-ordered and, in some parts, rephrased, in order to improve
its clarity. The bill also brings the firearms, bail and, (apart
from weapons governed by the Control of Weapons Act
1990), search and seizure provisions for stalking intervention
orders into line with the equivalent provisions in the Family
Violence Protection Bill 2008.
However, aside from the above provisions, the government
does not intend that the Stalking Intervention Orders Bill
2008 will make substantive changes to the way that stalking
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intervention orders currently operate under the Crimes
(Family Violence) Act and the Crimes Act.

compensation benefits, including the carrying out of an
impairment assessment;

As previously announced, the government intends to conduct
a comprehensive review of the intervention order system for
non-family members. The review will look at who should be
able to obtain an intervention order against whom and in what
circumstances. It will also examine the extent to which some
matters currently subject to applications for a stalking
intervention order could be resolved in conjunction with, or
instead by, an alternative dispute resolution service.

clarifies that damages in respect of death or serious
injury as a result of a transport accident can only be
brought by a natural person; and

A key part of the review will also involve examining the issue
of violence in relationships between a person with a disability
and their carer in circumstances where the relationship is not
family-like and so falls outside the jurisdiction of the Family
Violence Protection Bill.
I commend the bill to the house.

Debate adjourned on motion of Mr CLARK (Box
Hill).
Debate adjourned until Thursday, 25 September.

COMPENSATION AND
SUPERANNUATION LEGISLATION
AMENDMENT BILL
Statement of compatibility
Mr HOLDING (Minister for Finance, WorkCover
and the Transport Accident Commission) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Compensation and Superannuation
Legislation Amendment Bill 2008.
In my opinion, the Compensation and Superannuation
Legislation Amendment Bill 2008, as introduced to the
Legislative Assembly, is compatible with the human rights
protected by the charter. I base my opinion on the reasons
outlined in this statement.
Overview of bill
The proposed bill:
removes a sunset on provisions that allow impairment
benefits to be paid to workers with certain injuries
whose whole person impairment rating is less than
10 per cent and 5 per cent more;
reinstates the application of common law rules to the
assessment of the amount of damages negligent third
parties must pay by way of indemnity to the WorkSafe
and TAC schemes;
restores the previously understood position that an
accepted claim for compensation by the TAC is a
necessary prerequisite for entitlement to statutory

enable members of the Victoria Police to purchase death
and disability insurance, limited to part of a period leave
without pay.
Human rights issues
1.

Reinstatement of the application of common law
rules — right to property

Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law.
Clause 8 has the effect of reinstating the application of
common law rules to the assessment of damages that
negligent third parties must pay by way of indemnity to the
WorkSafe and TAC schemes. Although the amendment may
result in a person paying increased damages, any deprivation
of property occurs in accordance with law. Accordingly, I
consider the provision is compatible with the property right in
s 20 of the charter.
2.

Assessment of spinal injuries — right to equality

Section 8(3) of the charter provides that ‘every person is equal
before the law and is entitled to the equal protection of the
law without discrimination and has the right to equal and
effective protection against discrimination’. Discrimination is
defined in s 3 of the charter by reference to the Equal
Opportunity Act 1995. Direct discrimination occurs where a
person treats, or proposes to treat, someone with an attribute
less favourably than the person treats or would treat someone
without that attribute, or with a different attribute, in the same
or similar circumstances. One of the prohibited attributes
under the Equal Opportunity Act 1995 is impairment.
Clause 10 repeals a sunset provision connected with a benefit
available to workers with certain injuries whose whole person
impairment rating is assessed at 5 per cent or more and less
than 10 per cent.
A lump sum statutory impairment benefit was first introduced
into the Accident Compensation Act 1985 (the act) in
December 1997 and replaced the old table of maims. For
physical injuries, the amount payable to a worker is
determined by the level of his or her permanent impairment
as assessed in accordance with the American Medical
Association’s Guides to the Evaluation of Permanent
Impairment, 4th edition (the AMA 4 guides).
In response to concerns about a change in the level of
statutory lump sum benefits paid to injured workers because
of the transition to the AMA 4 guides, the government
established a review of assessment methods for spinal
injuries. The review confirmed, amongst other things, that
workers with spinal impairments were disadvantaged under
the AMA 4 guides. In response to this the government
changed the way impairments benefits were calculated for
workers with certain injuries through the introduction of the
modified impairment rating scale. This means, for example,
that while a person with another physical injury, such as a
shoulder injury, might be assessed under the AMA 4 guides
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as having a permanent impairment of 5 per cent and therefore
receive no compensation for non-economic loss, a person
with a spinal injury assessed under the AMA 4 guides at 5 per
cent will have that assessment modified up to 10 per cent and
thereby be eligible for compensation for non-economic loss.
The different treatment of persons depending upon the nature
of their injury raises a question as to whether persons with
injuries other than spinal injuries are being treated less
favourably in the same or similar circumstances so as to
amount to discrimination.
There is no Australian jurisprudence on the issue of whether
different treatment of different injuries can amount to
discrimination. While some care should be taken in directly
applying overseas jurisprudence in the area of discrimination,
some assistance can be obtained from jurisprudence from
Canada and the United States. This jurisprudence makes it
clear that discrimination can arise where different types of
disabilities are treated differently. The Canadian Supreme
Court has found that the exclusion of chronic pain sufferers
from almost all benefits under a statutory compensation
scheme was a breach of the right. On the other hand, the
United States courts have rejected claims of breach of the
equal protection right in respect of workers compensation
schemes that provide different methods of assessment for
different injuries, or which schedule certain physical injuries
as assessable and not others: see, for example, Duran v.
Industrial Claim Appeals Office 833 P.2d 477 (Colo.1994);
Petition of Abbott 653 1.2d 1113 (N.H. 1995); Barton v.
Ducci Elec. Contractors Inc. 730 A.2d 1149 (Conn. 1999).
As already noted, the purpose of the provisions is to address
what was seen as an inequity in the way that different
physical impairments are treated under the AMA 4 guides.
For this reason, I consider the provisions do not result in less
favourable treatment of persons in the same or similar
circumstances so as to amount to discrimination.
Accordingly, I consider that the provisions are compatible
with the right to equality in the charter.
3.

The necessity to have an accepted claim — the right to
a fair hearing

Thursday, 11 September 2008

In Transport Accident Commission v. Locastro [1995] 1 VR
289 the Supreme Court of Victoria held that there is no
discretion to accept a claim after three years.
Section 24 of the charter does not create a general right of
access to the courts. The charter speaks of ‘a party to a
proceeding’ as distinct from a determination of civil rights
and obligations in article 6(1) of the European Convention
and ‘the determination of … right and obligations in a suit at
law in article 14(1) of the International Convention of Civil
and Political Rights.
Section 24 of the charter is concerned with enshrining
procedural rights or natural justice and not substantive legal
rights. The High Court in John Pieffer Pty Ltd v. Rogerson
(2000) 203 CLR 503 held that limitation provisions barring
either rights or remedies are substantive not procedural. It
follows that the imposition of a statutory limitation period is a
matter of substantive law that does not engage the right to a
fair hearing under section 24 of the charter.
Even if section 24 of the charter was engaged the proposed
amendment would be a reasonable limitation and
demonstrably justified ‘in a free and democratic society based
on human dignity, equality and freedom, taking into account
all relevant factors’ including those set out in section 7(2) of
the charter.
The one-year time limit in the TA act is a reasonably long
one, and may be extended to up to three years if there are
reasonable grounds for a delay. The act provides benefits
irrespective of fault or ability to find a negligent party to sue.
Time is measured from the date of first manifestation of
injury, so that allowance is made for those with latent injuries.
In addition to the standard reasons for the imposition of time
limits of finality and certainty, there are particular policy
reasons for the imposition of time limits on claims under the
TA act, namely the ability of the commission to fulfil the
objectives of the TA act in maximising health outcomes for
survivors of transport accidents, management of risk by the
TAC and the overall viability of the transport accident
compensation scheme. There is a rational relationship
between the imposition of the time limit and the achievement
of these policy objectives.

Section 24 of the charter provides that a person charged with
a criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing.

Accordingly, I consider that the provisions are compatible
with the right to a fair hearing in the charter.

Clause 3 and 4 will require that an impairment determination
can only be made by the TAC if a claim for compensation has
been made by a person injured in a transport accident within
the prescribed time and accepted by the TAC.

Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law.

The provisions of the Transport Accident Act 1986 (TA act)
have until the recent decision of Byrne v. Transport Accident
Commission always been understood to require the making of
a claim for no fault benefits under part 3 as a necessary
precondition for the TAC to make an impairment
determination and the subsequent making of a damages
claim. The TA act requires a claim to be lodged with the
commission within one year of the transport accident or
within one year after any injury first manifests itself. The
commission may accept a late claim up to three years after the
injury or death or after the injury first manifests itself.

4.

The necessity to have an accepted claim — property
rights

The amendments preserve the entitlement of Mrs Byrne, and
the TAC intends to proceed with dealing with the applications
it has received requesting an impairment determination in
accordance with section 46A(1A) of the TA act from persons
who have failed to lodge a claim within the prescribed time.
The amendments will prevent future claims for common law
damages being commenced out of time by means of a request
for an impairment assessment under s 46A(1A). However, a
person injured as a result of a transport accident does not have
a cause of action for damages at common law unless and until
the person satisfies the requirements of s 93 of the TA act, of
obtaining a determination by the TAC of the person’s degree
of impairment, and if less than 30 per cent of satisfying either
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the TAC or a court that the person has a serious injury:
Swannell v. Farmer [1999] 1 VR 299. The amendments
therefore will not have the effect of extinguishing any existing
cause of action at common law and will not engage section 20
of the charter.
Accordingly, I consider the provision is compatible with the
property right in s 20 of the charter.
5.

Only natural persons can recover damages

Clause 5 clarifies the present understanding, that only a
natural person can bring proceedings in accordance with
section 93 of the TA act.
Section 6 (1) provides that only persons have human rights.
‘Persons’ is defined in s 3 of the charter to mean a human
being. The human rights set out in the charter therefore have
no application to corporations.
The effect of clause 5 is to exclude corporations from
bringing proceedings in accordance with s 93. The
amendment will have no effect on the rights of natural
persons to bring proceedings in accordance with s 93. It
follows that the amendment of s 93 of the TA act by clause 5
of the bill has no charter implications.
Accordingly, I consider the provision is compatible with the
charter.
Conclusion
I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities because, although it may
raise human rights issues, it does not limit any human rights.
Mr Tim Holding, MP
Minister for Finance, WorkCover and the Transport Accident
Commission.

Second reading
Mr HOLDING (Minister for Finance, WorkCover
and the Transport Accident Commission) — I move:
That this bill now be read a second time.

The SPEAKER — Order! I advise that the
second-reading speech will be incorporated in Hansard
in accordance with the resolution of the house.
Incorporated speech as follows:
The main purposes of the bill are to address issues affecting
the transport accident and workers compensation schemes as
a result of recent court proceedings and decisions and to
ensure that injured workers continue to receive the benefit of
changes to the assessment of impairment introduced by the
government in 2003.
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access to compensation where they are assessed as having a
whole person impairment of between 5 and 9 per cent.
Without a modified impairment assessment scale, workers
with a whole person impairment rating of less than 10 per
cent would be unable to access any lump sum benefit under
the WorkSafe scheme because they would fail to meet the
minimum impairment threshold of 10 per cent or more.
To ensure that this benefit was affordable for the WorkSafe
scheme, a five-year sunset provision was included in the
legislation to enable a full assessment of the cost of the
benefit to the scheme. At the time the benefit was introduced,
the estimated cost of this change was expected to be of the
order of $30 million per annum. A recent actuarial review has
indicated that the cost to the scheme is within the original
actuarial estimates and that the continuing success of the
scheme means that the additional compensation can be
confidently included in the scheme for the future. The bill
therefore repeals the sunset provision incorporated in the
Accident Compensation and Transport Accident Acts
(Amendment) Act 2003. This is a good outcome for Victorian
workers.
Byrne v. TAC
The bill also addresses the consequences of the Supreme
Court decision in the case of Byrne v. TAC. This case was the
first judicial interpretation of section 46A(1A) of the
Transport Accident Act 1986 (the TA act). This subsection
was introduced in 2000 with the objective of bringing about
greater efficiency in the determination of impairment by
including a time limit in which to apply for a determination of
the entitlement under the TA act. The imposition of the time
limit in which to apply for an impairment assessment was still
predicated on a claimant having made a valid claim for
compensation with the TAC.
However, in the case of Byrne v. TAC (VSC92/2008) the
court ordered the TAC to conduct an impairment assessment
for Ms Byrne, taking the view that it was not necessary to
have made a claim for compensation on the TAC as a
precondition for carrying out an impairment assessment under
section 46A(1A).
The bill restores the previously understood position that an
accepted claim for compensation is a necessary prerequisite
for entitlement to statutory compensation benefits, including
the carrying out of an impairment assessment. An impairment
benefit lump sum cannot be paid without an impairment
assessment. To avoid any doubt, this requirement is also
extended to include section 47 of the TA act as well.
The bill preserves the entitlements of Ms Byrne and any other
applicants for an assessment of impairment received by the
TAC to date, in accordance with the Supreme Court’s
decision.
Action for damages by a corporation

Modified impairment assessment scale

The bill also clarifies that proceedings for damages under the
TA act may only be brought by a natural person and not a
corporation.

In 2003 the government responded to the concerns of workers
about the assessment of impairment for spinal, leg and arm
injuries under the fourth edition of the AMA Guides to the
Evaluation of Permanent Impairment by introducing a
modified assessment scale. The effect of the modified
assessment scale is to provide workers with these injuries

The TAC has recently received two claims for damages by
corporations seeking damages in respect of the loss of
services of employees and directors. A third has been
threatened. The first action issued by Martino Developments
Pty Ltd in the Supreme Court is in respect of a director and
shareholder of the company who was injured in a transport
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accident in 2000. The recent Martino Developments action is
in addition to damages for pain and suffering and pecuniary
loss damages, which have already been paid by the TAC to
the individual director of the company who was injured in the
transport accident.
This bill contains an amendment to section 93 of the TA act
to clarify that damages in respect of death or serious injury as
a result of a transport accident can only be brought by a
natural person. The TA act was always intended to provide
compensation and support to natural persons who suffer
personal injury in transport accidents.
The bill preserves the right of Martino Developments Pty Ltd
and any other applicant who has issued proceedings to
recover damages for loss of services before today to have
their matters heard by the court.
Indemnities from negligent third parties
The bill clarifies provisions in relation to the recovery rights
of both the WorkSafe and the TAC against third parties
whose negligence contributes to workplace and transport
accident injuries. Under the two schemes, negligent third
parties who cause injury must indemnify either scheme for
compensation paid out in respect of that injury. Until recently,
the amount of compensation was calculated by reference to
the Accident Compensation and Transport Accident acts, as
well as common law.
In Alcoa Portland Aluminium Pty Ltd v. Victorian WorkCover
Authority, the Court of Appeal held that where a third party
has negligently contributed to the injury of a worker, the
amount of damages it must pay to WorkSafe or the TAC is
assessed according to the provisions of part VB of the
Wrongs Act 1958 and not, as had hitherto been the case,
according to common law rules.
The effect of applying provisions of the Wrongs Act to the
calculation of damages that negligent third parties must pay to
indemnify WorkSafe for compensation paid to injured
workers is that these damages are reduced. This ultimately
penalises the two schemes with the cost ultimately being
borne by employers whose workers have been negligently
injured by third parties.
It was never the intention for the provisions of the Wrongs
Act to apply to indemnity actions taken by WorkSafe or the
TAC. The amendment therefore reinstates the law as it was
applied prior to the Court of Appeal’s decision and clarifies
that none of the provisions of the Wrongs Act apply to
indemnity actions taken against negligent third parties.
Amendments to ESSA
The bill also contains an amendment to the Emergency
Services Superannuation Act 1986 (ESSA). The amendment
is designed to facilitate one of the new flexible work
arrangements that was introduced in the Victoria Police
Workplace Agreement 2007.
That agreement introduced the concept of supplementary
duties whereby employees on leave without pay (LWOP) are
able to work shifts during their period of LWOP.
One condition of performing supplementary duties is that the
individual obtains insurance through the defined benefit
section of Emergency Services and State Super (ESSSuper).
The act currently allows insurance to continue while on
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LWOP provided a premium of 2 per cent of salary is paid.
However, insurance must be obtained for the entire period of
LWOP.
The amendment to the act will allow a member to purchase
insurance for just part of a period of LWOP and will thus
make supplementary duties a far more attractive proposition
for many officers.
I commend the bill to the house.

Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 25 September.

DANGEROUS GOODS AMENDMENT
(TRANSPORT) BILL
Statement of compatibility
Mr HOLDING (Minister for Finance, WorkCover
and the Transport Accident Commission) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities, I make this statement of compatibility
with respect to the Dangerous Goods Amendment (Transport)
Bill 2008 (the bill).
In my opinion, the bill as introduced to the Legislative
Assembly is compatible with the human rights protected by
the charter. I base my opinion on the reasons outlined in this
statement.
Overview of bill
Under the auspices of the Australian Transport Council a new
commonwealth legislative package covering the transport of
dangerous goods by road and rail has been developed (the
model law). States and territories are implementing this
legislation in their jurisdictions, hence Victoria is amending
its principal dangerous goods legislation, the Dangerous
Goods Act 1985 (the DGA). The DGA is administered by the
Victorian WorkCover Authority (WorkSafe).
Human rights issues
1.

Human rights protected by the charter that are
relevant to the bill

The bill engages three of the human rights protected by the
charter.
Section 13: privacy and reputation
Clause 9 of the bill engages the rights contained in section 13
of the charter dealing with privacy and reputation. Under
section 13, a person has the right not to have his or her
privacy, family, home or correspondence unlawfully or
arbitrarily interfered with and the right not to have his or her
reputation unlawfully attacked.
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The bill proposes to translate sections 10 and 11 from the
Occupational Health and Safety Act 2004 (the OHSA) to the
DGA and to make them specific to the administration of the
DGA.
Section 11 of the OHSA allows for disclosure of information
or producing a document to a court or tribunal,
commonwealth, state or territory authorities administering
law corresponding with law administered by WorkSafe, and
local agencies which have functions in relation to particular
OHS matters under the OHSA or another act.
Section 10 of the OHSA restricts disclosure of information to
that gained through the performance of official duties,
functions or exercise of powers of, or on behalf of, WorkSafe.
The model law recognises the importance of sharing
information across jurisdictions to achieve better safety
outcomes in relation to transport of dangerous goods.
The proposed amendment will follow what is already in the
OHSA and the Accident Compensation Act 1985. Both
provide for disclosure of information under certain
circumstances to a range of agencies, including those
administering the DGA.
A person’s right to information privacy is engaged by the
proposal, however, it is unlikely that the proposed
interference would be arbitrary or unlawful. As the power to
disclose information is circumscribed and in the context of a
regulatory regime, it does not constitute a limitation on the
charter right.
Section 26: right not to be tried or punished more than once
The bill engages the rights contained in section 26 of the
charter, under which a person must not be tried or punished
more than once for an offence in respect of which he or she
has already been finally convicted or acquitted in accordance
with law.
The bill proposes courts be given power to amend, suspend or
revoke a licence held by a driver of a vehicle transporting
dangerous goods if that person is found guilty of an offence.
In addition, the DGA regulation-making powers will be
amended to enable the proposed regulations to make it
explicit that the finding of guilt may be grounds for the
authority to likewise amend, suspend or revoke a licence.
The proposed amendments engage the right not to be
punished more than once, but they do not limit that charter
right, because amending, suspending or revoking a licence
following a finding of guilt does not amount to trying or
punishing a person for an offence — rather it is merely the
application of a civil penalty.
The bill further engages the rights contained in section 26 of
the charter, by providing in clause 22 (together with
consequential changes in clauses 23–24) for a court to order
the forfeiture of a container containing seized dangerous
goods by a person guilty of an offence. Sections 47A-D of the
DGA allow for the forfeiture and disposal of
high-consequence dangerous goods as well as containers.
Equivalent provisions dealing with dangerous goods
generally do not refer to forfeiture of the containers. The bill
clarifies that when dangerous goods are forfeited the relevant
containers may also be forfeited.
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The proposed amendments engage the right not to be
punished more than once, but they do not limit that charter
right because forfeiting a container which contains seized
dangerous goods which have themselves been forfeited
merely gives necessary effect to the forfeiture of the
dangerous goods, and does not amount to trying or punishing
a person for an offence.
Section 20: right not to be deprived of property other than in
accordance with law
The bill engages the rights contained in section 20 of the
charter by providing in clause 22 (together with consequential
changes in clauses 23–24) for a court to order the forfeiture of
a container containing seized dangerous goods by a person
guilty of an offence.
The proposed amendments engage the right not to be
deprived of property other than in accordance with law but
they do not limit that charter right because forfeiting a
container is a result of a lawful process, and to give necessary
effect to the lawful forfeiture of the dangerous goods does not
amount to a deprivation of property other than in accordance
with the law.
2.

Consideration of reasonable limitations — section 7(2)

The bill does not limit any human rights and therefore it is not
necessary to consider section 7(2) of the charter.
Conclusion
I consider that the bill is compatible with the charter, because
although it does engage sections 13, 20 and 26 of the charter,
it does not limit any human rights.
Tim Holding, MP
Minister for Finance, WorkCover and the Transport Accident
Commission.

Second reading
Mr HOLDING (Minister for Finance, WorkCover
and the Transport Accident Commission) — I move:
That this bill be now read a second time.

The SPEAKER — Order! The second-reading
speech will be incorporated into Hansard in accordance
with the resolution of the house.
Incorporated speech as follows:
In 1995, Victoria adopted commonwealth laws governing the
road transport of dangerous goods by template. The laws
referred to the Australian Code for the Transport of
Dangerous Goods by Road and Rail 6th edition (ADG 6
code). This was the first attempt to achieve national
uniformity in the transport of dangerous goods through
technical provisions, supported by a regulatory framework.
Currently, dangerous goods laws in Victoria are a
combination of Victorian and commonwealth laws,
administered by WorkSafe Victoria.
Significant reforms of dangerous goods legislation in Victoria
have occurred recently, bringing improved consistency in the
approach of WorkSafe’s inspectorate and more certainty for
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workplace parties on how they can expect their issues to be
dealt with. The reforms continue with this bill to implement
the new national framework.
The National Transport Commission (NTC) is responsible for
the national dangerous goods legislative framework. The
NTC has updated the framework for the transport of
dangerous goods by road and rail, and has developed a model
law package including principal and subordinate legislation
(not intended to be templated), and a revised version of the
Australian Code for the Transport of Dangerous Goods by
Road and Rail (the ADG 7 code).
The ADG 7 code was developed to update technical
requirements to ensure uniformity for land transport of
dangerous goods and to harmonise with international air and
sea requirements by addressing intermodal inconsistencies. It
aligns with the UN revision cycle of their model regulations
which are the principal source of policy for the safe transport
of dangerous goods internationally. The model subordinate
law will ensure the seamless movement of dangerous goods
between road and rail.
Industry will welcome the introduction of the ADG 7 code
because of the alignment with the UN model regulations and
the expected reduction in the cost and complexity of
compliance for business. The expected costs to both industry
and government of updating the ADG code and legislation
should be offset by the anticipated benefit from an
improvement in safety levels for the transport of dangerous
goods and a subsequent drop in incident rates.
The bill
The primary purpose of this bill is to enable the take-up of the
national model laws and consolidate the different pieces of
dangerous goods principal legislation under the one Victorian
act — that is, the Dangerous Goods Act. In order to do this,
Victoria is amending its principal dangerous goods legislation
(the Dangerous Goods Act 1985), and drafting new
regulations. Those regulations will also replace existing
regulations made under the Dangerous Goods Act that adopt
national rail rules in the ADG 6 code.
The implementation of the model law will achieve the same
outcomes as in other jurisdictions and maintain the integrity
of the national scheme. It will ensure that industry can work
to the technical instructions of the ADG 7 code, while also
improving operating efficiencies and reducing red tape.
As the model act is largely ‘enabling’ in nature, it is not
necessary to make significant changes to the overall structure,
principles, duties or inspector powers of the Dangerous
Goods Act although some changes are needed.
The bill will amend the Dangerous Goods Act to the extent
necessary to let industry work to the new national framework
for the transport of dangerous goods by road and rail. In
particular the bill adopts the new ADG 7 code and makes
provision for new dangerous goods transport regulations to be
made and administered under the Dangerous Goods Act. It
will repeal the current template law, the Road Transport
(Dangerous Goods) Act 1995. The Road Transport Reform
(Dangerous Goods) Act 1995 of the commonwealth and
associated regulations will no longer apply in Victoria, nor
will the ADG 6 Code after a 12-month transition period.
I will now outline the key provisions of the bill.
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Adoption of the ADG 7 code
The bill amends the definition of the ADG code in the
Dangerous Goods Act to mean the seventh edition or
subsequent edition. The new ADG 7 code aligns requirements
for documentation, packaging specification, labelling and
marking with those of the United Nations model regulations
for the transport of dangerous goods. Moving to the updated
ADG 7 code will be welcomed by industry as the current
sixth edition is about five editions behind the UN.
Companies operating internationally and across interstate
borders will benefit from a national scheme with greater
alignment with international requirements for transporting
and storing dangerous goods. There will be less need for
re-labelling and re-packaging imports and exports. Most
dangerous goods classifications, packing instructions,
package specifications, package markings and operating rules
will not change. Administrative procedures will be
streamlined, resulting in reduced compliance costs for firms
operating across state borders.
Updated labelling, marking and emergency codes will also
enable emergency services to deal with emergencies
effectively.
For many duty holders, complying with the ADG 7 code will
not be significantly different from complying with the ADG 6
code.
Application of the Dangerous Goods Act/definitions
The ADG 7 code contains requirements in relation to
infectious substances, including those infectious to animals or
plants, as well as genetically modified organisms. Although
the Dangerous Goods Act does not exclude genetically
modified organisms or substances infectious to animals or
plants from its application, it was not envisaged that they
should be in scope. Victoria has other more suitable
instruments which exercise control over these substances. The
bill therefore explicitly excludes them from the application of
the Dangerous Goods Act.
The bill also provides that the Dangerous Goods Act does not
apply to the transport of prescribed wastes covered by
environment protection law. This maintains an exclusion
under the current road transport laws for dangerous goods.
As far as possible, the government wishes to rely on the
definitions already contained in the Dangerous Goods Act
with regulation-specific definitions from the model law
package to be inserted into the regulations rather than the act.
However, some additions are required in the act and the bill
makes provision for this.
General duties and licence related offences
The bill will insert into the Dangerous Goods Act general
duties in relation to goods too dangerous to be transported and
in relation to the transport of dangerous goods by road and
rail.
The general duties being added are based in part on the
template and in part on the model law, retaining the qualifier
‘so far as is practicable’ from the existing general duties in the
template law applying to road transport. The priority here is to
ensure consistency with Victoria’s view on the framing of
general duty provisions in safety legislation. In other respects,
the approach follows the model law.
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Introducing these separate general duties will highlight there
are some differences between the general duties for different
areas covered by the act. The decision was made to maintain
separate general duties for road and rail transport rather than
relying on the broad existing general duty in the Dangerous
Goods Act for all aspects of dealing with dangerous goods.
The status quo is maintained in keeping with the largely
enabling nature of this amendment. The general duties being
adopted from the template/model law have a particular
meaning and apply specifically to persons involved in the
transport of dangerous goods.
The bill also adds to the licence related offences in the
Dangerous Goods Act by translating specific road transport
offences from the model law.
Provision of information and restrictions on disclosure
The model law envisages a national system where
information can be shared as necessary between
corresponding authorities (that is, health and safety
authorities) to help in administering the act and regulations.
The Occupational Health and Safety Act 2004 (the OHS act)
has restrictions on disclosure of information and the
circumstances in which information may be disclosed.
Consistent with the OHS act these are largely mirrored in the
bill. The provisions are set down with absolute clarity and
transparency for duty holders, and others from whom
information is obtained, who have the authority to provide
and receive information and the limitations placed on them.
Inspector powers
The existing powers conferred on inspectors by the
Dangerous Goods Act are considered suitable for
administering the requirements for transport of dangerous
goods as proposed by the model laws.
While inspectors can only use their powers in places used for
residential purposes once they have consent or a search
warrant, the bill makes it clear that temporary or casual
sleeping or other accommodation (for example, the rear of a
truck’s cabin) is not a place used for residential purposes.
Internal review
In his review of the OHS act undertaken for the government
last year, Mr Bob Stensholt, MP, found the internal review
process has been successful in providing a robust, consistent
and independent review mechanism. Similar internal review
processes are already covered by the Dangerous Goods Act.
The bill provides for the regulations to prescribe other
decisions of the authority as reviewable decisions subject to
internal review, such as decisions in relation to licences or
other approvals.
Offences/penalties
The national model law contains recommended sanctions and
penalties, but recognises the setting of penalties is a matter for
jurisdictions.
As the current national review of occupational health and
safety legislation may have an effect on dangerous goods, the
changes to penalties at this stage are limited; however, there is
one key area where penalties will be amended.
Penalty levels for breaches of general duty provisions in the
Dangerous Goods Act have not kept pace with those in all
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other jurisdictions, nor with community expectations. They
are also substantially lower than the existing penalties for
similar offences under the template law and the model law.
As with custodial sentencing provisions, that I will move to
shortly, it is imperative that penalty levels reflect the serious
nature of these offences.
The government is committed to ensuring there is no
lowering of safety standards in Victoria; that current offences
and penalties set out in the template law are maintained in
similar terms; that there is alignment with offence and penalty
structures adopted by other states; and so far as possible that
the offence and the penalty do not change for persons who
operate across state borders.
The government has therefore concluded there is justification
to increase penalties for the existing general duty offence in
the Dangerous Goods Act so as to bring them into line with
those for similar offences for dangerous goods transport.
The bill also includes penalties from the model law for
specific road transport licence related offences where the
penalties are higher or equal to the penalties for similar
offences in the Dangerous Goods Act.
The bill provides for courts to have an option to amend,
suspend or revoke a licence held by a driver of a vehicle
transporting dangerous goods found guilty of an offence.
In addition, the Dangerous Goods Act regulation-making
powers will be amended to enable the proposed regulations to
make explicit that a finding of guilt may be grounds for the
Authority to amend, suspend or revoke a licence.
Custodial sentences
In considering the appropriateness of custodial sentences
being included in the proposed dangerous goods regime,
proper consideration was given to Victoria’s position with the
OHS act, which was not to propose a specific custodial
sentence for breach of a general duty offence.
Custodial sentences for general duty crimes under dangerous
goods law is commonplace in Australia. For example,
dangerous goods laws in all states and territories make
provision for imprisonment for terms of up to seven years for
individuals who breach general duty and related provisions
under specified circumstances. Imprisonment is also currently
available under the existing Victorian template law and the
existing Dangerous Goods Act in relation to ‘dangerous
offences’.
Following the approach in the template/model laws this bill
provides for courts to impose custodial sentences for a general
duty breach involving either serious injury, death or a mental
element (aggravated offence), and for transport related licence
offences involving serious injury or death. However, within
the spirit of the approach taken in the OHS act the bill
removes the existing ability under the template law to impose
custodial sentences for less serious breaches of the general
duty not involving serious injury or death.
Adopting this position means Victoria’s laws will strike an
appropriate balance between strong deterrence and fair and
reasonable application of penalties, without introducing new
and potentially impractical provisions which would be
inconsistent with Victoria’s other safety laws.

GREENHOUSE GAS GEOLOGICAL SEQUESTRATION BILL
3668

ASSEMBLY

Regulation-making powers
Some additions will enable the making of regulations based
on the model subordinate law where most of the duties for the
transport of dangerous goods will lie, including a number of
duties formerly in the ADG 6 code. This leaves the ADG 7
code as the primary technical reference for the classification
and safe transport of dangerous goods.
The proposed regulations will continue the current licensing
regime, which will remain largely unchanged. However, the
life of a licence issued under the regulations will be extended
to five years duration rather than the current three years.
WorkSafe is currently preparing regulations and will consult
key stakeholders during the process.
Consultation
Nationally, there was extensive consultation on the
development of the model laws package. WorkSafe also
briefed local key stakeholders on the Victorian approach to
adopting the national legislation and conducted further
consultation on the penalties approach being considered.
Transition and implementation
The government fully supports the Australian Transport
Council agreement to a 12-month transition period to
commence on 1 January 2009. This gives industry and
WorkSafe 12 months to fully implement the ADG 7 code.
The bill includes arrangements to enable smooth transition to
the ADG 7 code by enabling compliance with existing laws
for the road and rail transport of dangerous goods during the
period. This means in practice that compliance with either the
ADG 6 code or the ADG 7 code will be acceptable during
this period.
The government recognises the difficulties industry is
confronted with in updating its systems and procedures to
meet changing legislative requirements. As the main cost
impacts will be in retraining and labelling requirements,
WorkSafe is working with industry groups, transport
associations, unions and key training providers to provide
assistance through a variety of means. Plans include an
ongoing communications strategy; revised guidance and web
information; summary information on the legislative changes;
and seminars and workshops.
Implementation of the national package will also necessitate
some consequential amendments to other dangerous goods
subordinate law to ensure consistency.
In summary, these amendments facilitate the continuation of a
nationally consistent approach to the transport of dangerous
goods by road and rail. They complement the broader health
and safety legislative reforms being progressed under the
auspices of COAG and the Workplace Relations Ministers
Council and in which Victoria has played a key leadership
role. They will make it easier for affected industries to do
business without compromising safety outcomes.
I commend the bill to the house.

Debate adjourned on motion of Mr McINTOSH
(Kew).
Debate adjourned until Thursday, 25 September.
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GREENHOUSE GAS GEOLOGICAL
SEQUESTRATION BILL
Statement of compatibility
Mr BATCHELOR (Minister for Energy and
Resources) tabled following statement in accordance
with Charter of Human Rights and Responsibilities
Act:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities (the charter), I make this statement of
compatibility with respect to the Greenhouse Gas Geological
Sequestration Bill 2008 (the bill).
In my opinion the bill, as introduced to the Legislative
Assembly, is compatible with human rights protected by the
charter. I base my opinion on the reasons outlined in this
statement.
Overview of the bill
The overriding objective of the bill is to encourage and
promote greenhouse gas sequestration operations and provide
for the regulation of such operations principally through the
introduction of a system of titles.
Human rights issues
The provisions of the bill raise human rights issues.
Collection and disclosure of information
Part 14 of the bill contains a number of provisions authorising
the collection and disclosure of information. A number of
other provisions in the bill impose obligations on authority
applicants and holders to produce, report and notify
information. These requirements are included in the bill for
the purposes of: informing ministerial decisions concerning
the grant of authorities under the bill (see, for example,
clauses 23, 38, 61, 63, 73, 75, 94, 148, 291); monitoring the
development of operations (for example, see clauses 55, 56,
69, 92, 111); monitoring and enforcing compliance with the
provisions of the bill (for example, clause 267); facilitating
community consultation (see clauses 154, 156); and
inspection of the greenhouse gas sequestration register
established under clause 281 (see clause 286). Clause 299
creates an offence for officials disclosing information
obtained under the bill. Clause 239(a) prevents the public
release of the technical qualifications of the applicant and its
employees which is required to be submitted under clauses 23
and 75.
These provisions have the potential to engage the rights to
privacy (s 13), free expression (s 15) and self incrimination
(s 25(2)(k)).
Privacy
Section 13 of the charter provides that a person has the right
not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
While most of the information collected and disclosed under
the bill would not engage the right to privacy, some of the
information may be personal information to which the right
would apply.
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To the extent that the provisions of personal information may
interfere with privacy, the interference is not unlawful as it is
provided for in the bill (and thus will be authorised under
law). Further, the interferences are not arbitrary, as any
interference will occur only in precise and circumscribed
circumstances, and the bill provides safeguards regarding the
disclosure of information collected under it.
Freedom of expression — s 15
The right to freedom of expression in section 15 of the charter
has been interpreted in some jurisdictions to include a right
not to impart information.
The provisions requiring the reporting of information, are an
important aspect of the regulatory function of the bill and are
necessary to fulfil the objectives of the bill which include
consideration of public health impacts. Accordingly, to the
extent that the provisions impose any restrictions on free
expression, they come within the express limitation in s 15(3)
of the charter, as they are reasonably necessary for public
health and/or the maintenance of public order.
Accordingly the bill is compatible with the right to freedom
of expression in s 15 of the charter.
The right not to be compelled to testify or confess guilt —
s 25(2)(k)
Provision of information by holders of authorities
There are a number of provisions in part 14 of the bill that
require the provision of information by authority holders on
an ongoing basis (see particularly clauses 230, 231 and 232).
Each of these provisions sets out the purposes for which the
minister may require information, and does not include the
investigation of criminal offences. However, it is possible that
the provision of information under these provisions could
disclose a criminal offence and/or later be used against the
person in a criminal proceeding.
Clause 181 requires that the holder of an authority must report
a ‘serious situation’. It is possible that the reporting of a
serious situation could involve the disclosure of a criminal
offence. The report may be used against the authority holder
in subsequent criminal proceedings.
Section 25(2)(k) of the charter provides that a person charged
with a criminal offence is entitled not to be compelled to
testify against himself or to confess guilt. At the time the
person is required to provide information he/she will not have
been charged with an offence. On this basis the right in
s 25(2)(k) of the charter would have no application. However,
similar rights in other jurisdictions and the broader right to a
fair trial (s 24) have been interpreted to provide some limited
protection at the investigation stage.
Even so, the rights have not been extended so far as to protect
persons from providing information necessary for the
monitoring and enforcement of a regulatory regime. The
Supreme Court of Canada has held that in accepting a licence,
a person is presumed to know, and to have accepted, the
terms and conditions associated with the licence, including
the provision of information to monitor compliance with
those terms and conditions. In the circumstances in which the
information is provided there can be no concern about false
confessions or ill-treatment of suspects, which the right is
designed to protect.
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Accordingly, I consider that the provisions do not limit the
rights in ss 24 and 25 of the charter. Even if they did, I
consider that any limitation would be reasonable and
justifiable under s 7(2) of the charter.
Information gathering powers
Clause 233 provides the minister with the power to require
persons to provide information, documents or things relating
to a greenhouse gas sequestration operation. The power is not
limited to authority holders. Clause 233(5) provides that a
person is not excused from complying with the subsection on
the ground that the information may tend to incriminate him
or her.
As noted above, similar rights to the privilege against
self-incrimination (s 25(2)(k)) and the broader right to a fair
trial (s 24) have been interpreted to provide some limited
protection at the investigation stage.
However, s 233(6) provides that any information produced
under this section is not admissible in any proceedings other
than proceedings in respect of the falsity of the information.
In the light of that protection, I consider that the privilege
against self-incrimination in s 25(2)(k)is not limited. Even if it
were, I consider that such a limitation would be reasonable
and justifiable under s 7(2) of the charter having regard to the
importance of ensuring compliance with the terms and
conditions of the authorities granted under the bill.
Questioning powers — freedom of movement — s 12
Clause 233(2)(b) of the bill empowers the minister to require
a person to appear before him or her at a specified time and
place and answer questions relating to the greenhouse gas
sequestration operation or produce a document or thing. To
the extent that a person is required to appear before the
minister pursuant to this provision, that person’s freedom of
movement is limited.
The nature of the right being limited
Every person lawfully within Victoria has the right to move
freely within the state; to enter and leave it; and the freedom
to choose where to live. The exercise of this right is not
dependent on any particular purpose or reason. It
encompasses a right not to be forced to move to or from a
particular location.
The importance of the purpose of the limitation
The limitation is important because it permits the minister to
obtain information necessary to regulate the operation of
greenhouse sequestration. The ability to compel attendance to
provide relevant information is essential to ensure that the
minister is capable of availing him or herself of all
information pertaining to these operations; to enable the
effective and efficient monitoring of activities permitted
under the bill; enforcing its provisions; and responding to
changes in circumstances.
The nature and extent of the limitation
The clause allows the limitation of a person’s freedom of
movement only to the extent that the person is compelled to
be physically present before the minister for the purpose of
providing the evidence or information. Before the minister
can exercise the power he or she must have a reason to
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believe that the person has information relating to a
greenhouse gas sequestration operation.
The relationship between the limitation and its purpose
The limitation on the freedom of movement of a person by
requiring their presence before the minister is directly related
to its purpose: to enable the minister to acquire relevant
information.
Less restrictive means reasonably available to achieve the
purpose
There is no less restrictive means of achieving this purpose.
The limitation is reasonably justified under s 7(2) of the
charter. Accordingly, I consider that the bill is compatible
with s 12 of the charter.
Search and seizure powers
The search and seizure powers granted to inspectors
authorised under clause 251 in the enforcement provisions at
part 15 of the bill, to inspect any premises and any thing on
those premises, can be exercised for the clearly stated public
purposes of: monitoring compliance with the bill; in response
to an emergency; and to obtain evidence of a commission of
an offence under the bill. Places of residence cannot be
searched unless the occupier has consented or when there is a
reasonable belief that there is an immediate risk of injury and
damage to people, property or the environment, and (where
there are reasonable grounds for believing that there may be
evidence of a commission of an offence under the bill) a
magistrate has issued a search warrant. Before conducting a
search of a residence the inspector is required to produce an
identity card and, where a search warrant has been issued,
must announce his or her authorisation and provide a copy of
the warrant.
To the extent that these provisions relate to private
information and permit access to residences, they arise in the
controlled and prescribed circumstances set out in the bill and
are lawful. Procedural safeguards and oversight have been
included in the bill in relation to the exercise of these powers.
Consequently I do not consider that these requirements can be
described as arbitrary.
Accordingly the provisions are compatible with the right to
privacy in s 13 of the charter.
Reverse onus provisions
Clause 270 provides the minister with a power to issue an
improvement notice against an authority holder he or she is
satisfied is or has contravened the bill or a condition of the
authority. Similarly clause 311 provides that the Environment
Protection Authority (EPA) will also be able to issue an
improvement notice where a holder of an authority is not
complying with a monitoring and verification plan forming
part of an injection testing plan. Clause 271 permits the
minister to issue a prohibition notice against an authority
holder when, in his or her opinion, an event is occurring or is
likely to occur creating an immediate risk of injury, or
damage to property or the environment. The EPA will also be
able to issue a prohibition notice under clause 312.
Clause 273 provides a right of review in respect of
improvement and prohibition notices, which under clause 314
will extend to those notices issued by the EPA.
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Clause 270(3) imposes a penalty of 240 penalty units for
failing to comply with an improvement notice. Clause 271(4)
imposes a penalty of 600 penalty units for failing to comply
with a prohibition notice. Clause 271(5) provides that if the
holder of an authority fails to comply with a prohibition
notice, it is guilty of an offence for each day the failure to
comply continues, and prescribes a penalty of 20 penalty units
for each such day. The penalties are the same in respect of
notices issued by the EPA.
Clause 274(1) provides a defence for failure to comply with
an improvement notice if the accused proves that they did not
contravene the act, or fail to comply with a condition of an
authority in the manner set out in the notice.
Clause 274(2) provides a defence for failure to comply with
an improvement or prohibition notice where the accused
proves that they took all reasonable steps to comply with the
improvement or prohibition notice.
By placing a burden of proof on the accused, clause 25(1)
limits the right to be presumed innocent in section 25(1) of
the charter, when the accused is an individual.
However, I consider that the limits upon the right are
reasonable and justifiable in a free and democratic society for
the purposes of s 7(2) of the charter having regard to the
following factors:
The nature of the right being limited
The right to be presumed innocent is an important right that
has long been recognised well before the enactment of the
charter. However, the courts have held that it may be subject
to limits, particularly where the offence is of a regulatory
nature.
The importance of the purpose of the limitation
The principal means by which an improvement notice should
be challenged is through the exercise of the right of review in
clause 273. In those circumstances the validity of the notice
will be determined on the civil standard of proof. The purpose
and effect of the defence in clause 274(1) is to provide an
accused who has not exercised the right of review with a
further opportunity to challenge the basis for the improvement
notice within the context of the criminal proceedings.
The purpose of the defence in clause 274(2) is to enable an
accused to escape liability where the accused is able to
establish that he or she took all reasonable steps to comply
with the notice.
The purpose of imposing a legal burden is to ensure the
effectiveness of improvement notices and prohibition notices
as a means of ensuring compliance with the act is not
undermined.
The nature and extent of the limitation
The burden of proof is imposed in respect of affirmative
defences only, and does not apply to an essential element of
the offence.
The relationship between the limitation and its purpose
The imposition of a burden of proof on the accused is directly
related to its purpose. Before the defences could apply, the
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prosecution would have to establish that the accused has
failed to comply with an improvement or prohibition notice.
Less restrictive means reasonably available to achieve the
purpose
Removing the defences altogether would not infringe the
right to be presumed innocent. However, this would not
achieve the purpose of enabling the accused to escape liability
in appropriate circumstances. Although an evidential onus
would be less restrictive upon the right to be presumed
innocent, it would not be as effective in achieving the purpose
of the provision.
Enabling an accused merely to point to or adduce sufficient
evidence to raise the defence in clause 274(1) would
undermine the effectiveness of improvement notices in
ensuring compliance with the bill by authority holders. I
consider it is appropriate that the issue of whether there is a
proper basis for the compliance notice should be determined
on the civil standard of proof, whether that is in the review
process set out in clause 273 or in the context of the criminal
proceeding.
The defence in clause 274(2) relates to matters that are
principally within the knowledge and/or control of the
accused. It would be difficult and onerous for the Crown to
investigate and prove beyond reasonable doubt that the
accused failed to take all reasonable steps to comply with the
notice. I consider the imposition of a legal burden on an
accused to prove the defence in clause 274(2) is appropriate
to ensure that authority holders take all reasonable steps to
comply with an improvement or prohibition notice, and
represents an appropriate balance of all interests.
Other relevant factors
While the prescribed penalty can involve fines, it does not
involve imprisonment.
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applied or an indigenous land use agreement
applies, the provisions of the Native Title Act
prevail over any similar provisions of the bill,
unless the parties otherwise agree in writing.

In the light of these provisions, I consider the bill is
compatible with the cultural rights in s 19 of the charter.
Right to property — s 20
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
law.
Clause 14 of the bill provides that the Crown owns all
underground geological storage formations at depths of
15.24 metres or more below the surface of any land in
Victoria.
The Crown does not presently own all underground
geological storage formations. The effect of s 339(1) of the
Land Act 1958 is that the state owns geological storage
formations (naturally occurring or enhanced) that lie beneath
parcels of Crown land (at any depth); and depth-limited
parcels of freehold land, first alienated by the Crown after
29 December 1891, for purposes other than mining.
Accordingly, clause 14 will provide that the ownership of
underground geological storage formations at depths of
15.24 metres or more below the surface of the land vests in
the Crown. It is arguable that this could amount to a
deprivation of property for the purposes of s 20 of the charter.
However, as any deprivation occurs in accordance with the
provisions of the bill, it is in accordance with law and does
not limit the property right in s 20 of the charter.
Accordingly, I consider that the bill is compatible with the
property rights in s 20 of the charter.
Conclusion

The limitation is reasonably justified under s 7(2) of the
charter. Accordingly, I consider that the bill is compatible
with s 25(1) of the charter.
Cultural rights — s 19
Section 19(2) of the charter provides for Aboriginal cultural
rights and, in particular, the right to ‘maintain their distinctive
spiritual, material and economic relationship with the land
and waters and other resources with which they have a
connection under traditional laws and customs’. Those
cultural rights are protected under the bill through:
(i.) clause 10 of the bill which provides that nothing in
the bill affects the operation of the Aboriginal
Heritage Act 2006. The purpose of that act is to
protect Aboriginal cultural heritage, which means
Aboriginal objects, places and human remains. The
act contains offence provisions for harming
Aboriginal cultural heritage;
(ii.) clause 150 of the bill which prohibits the issuing of
an authority in respect of native title land unless the
minister is satisfied that the relevant procedures
under the Native Title Act 1993 (cth) have been
followed; and
(iii.) clause 208 of the bill which ensures that if the right
to negotiate provisions of the Native Title Act have

I consider that the bill is compatible with the Charter of
Human Rights and Responsibilities because to the extent that
some provisions do raise human rights issues:
these provisions do not limit human rights; or
to the extent that some provisions may limit human
rights, those limitations are reasonable and demonstrably
justified in a free and democratic society.
Peter Batchelor, MP
Minister for Energy and Resources

Second reading
Mr BATCHELOR (Minister for Energy and
Resources) — I move:
That this bill be now read a second time.

The SPEAKER — Order! I advise the house that
the second-reading speech will be incorporated into
Hansard in accordance with the resolution of the house.
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Incorporated speech as follows:
The Victorian government is committed to reducing
atmospheric greenhouse gas emissions by 60 per cent by
2050 compared to 2000 levels. It is also committed to
ensuring a safe, secure, reliable and affordable energy supply
and enabling the value-added processing of Victoria’s fossil
energy reserves.
In a carbon constrained world, carbon capture and geological
storage technologies are required to offset the continued use
of Victoria’s fossil fuels.
Economic incentives, such as a price on carbon dioxide
emissions, are likely to be the longer term drivers for
investment in carbon capture and storage. The necessary
preconditions for that investment are: clear legal rights to
explore for underground geological storage formations and to
store greenhouse gases; and an efficient, transparent and
credible regime for assessment, approval and operation.
The Brumby government is therefore pleased to introduce
legislation today to facilitate and regulate carbon capture and
storage in onshore Victoria, as part of the government’s
commitment to the reduction of atmospheric greenhouse gas
emissions.
This bill provides investors with a clear signal that Victoria is
committed to the development of carbon capture and storage.
The legislation will also protect public health and the
environment, respect the interests of private land-holders and
provide mechanisms to ensure that the community, including
relevant municipal councils, are consulted and their views
taken into account as part of the decision-making process.
The bill creates a framework to facilitate and regulate the
injection and permanent storage of greenhouse gases. This
framework is based on an existing model established by the
Petroleum Act 1998 and has been adopted because carbon
capture and storage uses many of the same technologies as
the petroleum industry. It is a model that industry is familiar
with.
That said, the bill addresses a number of unique legal issues,
such as the potential migration of the injected greenhouse gas
substances and the management of long-term liabilities and
monitoring and verification requirements associated with the
permanent underground geological storage of greenhouse gas
substances. Accordingly, the bill has been developed as
stand-alone legislation, rather than as an amendment to
existing petroleum legislation.
The bill is also consistent with, and complements the
proposed commonwealth legislation to enable offshore
injection and storage of greenhouse gas substances, which
will be mirrored, to the extent practicable, in legislation for
offshore storage in Victorian waters.
I now turn to the key provisions of the bill.
Role of the Crown
The bill establishes that the Crown owns all underground
geological storage formations below the surface of any land
in Victoria. This will allow the Crown to grant exclusive
rights to explore for geological storage formations in a
specific area, and where a suitable geological storage
formation is identified, to undertake greenhouse gas injection
and monitoring operations.
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The bill also makes clear that on surrender or cancellation of
an injection and monitoring licence the Crown becomes the
owner of any greenhouse gases that have been injected into
the geological formation.
Authorities
The bill will facilitate primarily large-scale commercial
carbon capture and storage activities. It establishes a system
of titles for the injection and permanent storage of carbon
dioxide and other prescribed greenhouse gases. These are:
a greenhouse gas sequestration formation exploration
permit;
a greenhouse gas injection and monitoring licence; and
a greenhouse gas sequestration formation retention
lease.
The bill provides flexibility as to the duration, size and
conditions associated with such permits, leases and licences.
Management of public health and environmental issues
The bill includes special requirements for approval of
injection operations.
Injection operations must not be approved unless the minister
is satisfied the proposed operations will not present a risk to
public health or the environment — this is a fundamental
precondition for the approval of any injection operations
under the bill.
To assist the minister in determining whether to approve any
application for injection operations, the bill requires the
minister to refer any applications for approval of injection
operations to the ministers responsible for the Environment
Protection Act 1970, and the Water Act 1989 and the
Environment Protection Authority for comment, including the
making of binding recommendations with respect to whether
the proposed activities pose a risk to the environment.
Management of competing resource uses
The bill requires the minister to assess the impact on other
resource uses before determining whether to approve
injection operations.
Where proposed injection operations pose a significant risk of
contamination or sterilisation of other resources, the minister
may approve the proposed operation if he or she considers it
in the public interest to do so, notwithstanding the impact on
the other resource.
Before making any public interest determination with respect
to competing resource use, the minister must refer the matter
to an independent panel or other relevant agency or
department for recommendation.
A public interest determination is not required where the
consent of the other resource title holder is obtained and the
parties enter into a compensation agreement.
In this context, however, the minister must still be satisfied
that the proposed injection operations do not pose a risk to
public health and/or the environment.
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Exemption from certain approvals and licensing
requirements
To minimise the regulatory burden on potential carbon
capture and storage operators, the bill provides that such
operators are not required to obtain certain approvals under
the Environment Protection Act 1970 and the Water Act 1989
where an authority under this bill is awarded and the operator
has an approved injection testing plan or injection and
monitoring plan.
The bill also exempts exploration operations and, where there
is an approved environment effects statement, injection and
monitoring operations from the requirement to obtain
planning approvals, where the consent requirements of the
bill are followed. This is consistent with the approach taken in
the Petroleum Act 1998.
Access to land and consent requirements
Geological formations suitable for the permanent storage of
greenhouse gases may lie under any land, public or private.
Accordingly, the bill contains requirements modelled on the
Petroleum Act 1998 and the Geothermal Act 2005 to ensure
sound planning and the protection of the environment. In
particular, the bill makes provision for thorough consultation
with both public and private landowners as the case may be,
consideration of their interests and, where necessary, the
payment of compensation to the landowner.
Importantly, the bill:
bans all carbon capture and storage injection operations
in wilderness areas, reference areas, marine national
parks and marine sanctuaries with the highest
conservation values;
requires an additional consent from the minister
responsible for the National Parks Act 1975 for any
activities which occur in land covered by that act;
requires consent of the relevant minister to access
restricted Crown land;
requires consent of the private landowner and a
compensation agreement for carbon capture and storage
injection and storage activities on private land;
provides for dispute resolution and appeals to the
Victorian Civil and Administrative Tribunal on matters
of compensation; and
requires compliance with the Aboriginal Heritage Act
2006 and the commonwealth Aboriginal and Torres
Strait Islander Heritage Act 1984.
Community consultation mechanisms
The bill imposes a duty on carbon capture and storage
operators to consult with the local community, including
relevant municipal councils, throughout the period of the
licence and to prepare a detailed community consultation
plan.
In addition, the bill provides for a formal community
consultation process where an application for approval of
injection operations does not trigger the environment effects
statement processes.
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Operational requirements
The bill provides a range of measures to ensure that
greenhouse gas injection and storage activities are carried out
in accordance with agreed operational plans, that titleholders
have agreed rehabilitation bonds and that the government can
rehabilitate sites where necessary.
Surrender of injection and monitoring licence
The bill requires the holder of an injection and monitoring
licence to conduct post-injection monitoring until the licence
holder can satisfy the minister that the stored greenhouse gas
is behaving in a predictable manner and that the risks
associated with permanent storage have been reduced to as
low as reasonably practicable.
Under the bill, an injection and monitoring licence may only
be surrendered where the minister is satisfied that:
the stored greenhouse gas sequestration substance is
behaving in a predictable manner;
the risks associated with permanent storage have been
reduced to as low as reasonably practicable; and
approval of the application for surrender will not result
in any risks to public health or the environment.
An applicant for surrender will also have to prepare a
long-term monitoring and verification plan for the minister’s
approval, and pay the agreed estimated costs of that
monitoring, which will have been provided by the licence
holder over the licence period.
Management of potential liabilities following surrender of
licence
Following surrender of the licence, the state will be
responsible for undertaking any monitoring and verification
activities which may be required.
Similarly to the commonwealth offshore carbon capture and
storage legislation, the bill does not alter the common law
liabilities of a carbon capture and storage proponent.
Enforcement
The bill provides for a range of offences, penalties and
enforcement provisions to ensure that carbon capture and
storage exploration and injection operations meet community
expectations for the protection of public health and the
environment and that titleholders’ rights are respected.
The carbon capture and storage regulator
For the first four years after commencement of the legislation,
the Department of Primary Industries will regulate all aspects
of carbon capture and storage injection and storage.
Thereafter, responsibility will be shared:
the Department of Primary Industries will continue to be
the regulator responsible for acreage release and the
award of licences and permits, including approval of
applications for surrender of injection and monitoring
licence; and
the Environment Protection Authority will become the
regulator responsible for monitoring and verification.
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Conclusion
It is early days for carbon capture and storage across
Australia. As our understanding of Victoria’s underground
geological storage formations and carbon capture and storage
injection and storage technologies grows, this legislation may
evolve.
However, in introducing this bill, the government is seeking
to establish a forward looking framework to encourage
exploration, and the development of the carbon capture and
storage injection and storage industry. This bill seeks to
ensure that all aspects of carbon capture and storage injection
and storage activities are conducted sustainably and in an
open, transparent and consultative way which meets
community expectations.
I hope that this bill is a first step towards a future where
carbon capture and storage injection and storage operators
contribute substantially to enabling Victoria to meet its
climate change mitigation responsibilities, at the same time as
enabling the ongoing use of the state’s fossil fuel resources.
I commend the bill to the house.

Debate adjourned on motion of Mr CLARK (Box
Hill).
Debate adjourned until Thursday, 25 September.
Remaining business postponed on motion of
Mr BATCHELOR (Minister for Community
Development).

ADJOURNMENT
The SPEAKER — Order! The question is:
That the house do now adjourn.

Portland ring-road: pedestrian overpass
Dr NAPTHINE (South-West Coast) — The issue I
wish to raise is for the Minister for Roads and Ports,
and the action I seek is for the minister to provide
funding to build a pedestrian overpass on the port
ring-road in Portland. Currently hundreds of
schoolchildren, together with many other pedestrians
who cross the ring-road each day, use the
pedestrian-controlled traffic lights. However, in the
very near future there will be a massive explosion in
truck movements to and from the port of Portland due
to blue gum harvesting, increased mineral sands
production and increased grain trade following a better
season for farmers, which will greatly increase safety
risks on the ring-road at this crossing.
Currently there are 150 000 truck movements per year
on the ring-road and that is expected to increase in the
next couple of years to 350 000-plus per year. There
will be the equivalent of a B-double truck every
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90 seconds on this road. The current crossing is unsafe,
with many children risking their lives by simply
ignoring the lights and playing Russian roulette and
running across the busy road. With a massive increase
in truck movements, this is a recipe for disaster. The
crossing is used by a significant number of the
1500 students who attend schools nearby. The crossing
with a traffic light control — good old pedestrian
lights! — also forces heavy trucks to stop and often
stop suddenly, which is extremely inefficient,
increasing wear and tear on trucks and on the road,
decreasing port freight efficiency, increasing
environmental damage and wasting fuel.
Mr Wynne — This is Portland?
Dr NAPTHINE — Yes, the ring-road at Portland.
What we need to do is make it safer for the pedestrians,
particularly the students who have to cross from the city
centre of Portland across the ring-road to go to the
Portland Secondary College, All Saints Primary School,
St John’s Lutheran School and Bundarra Primary
School, and to make it more efficient for the trucks that
are using the ring-road to access the port of Portland.
To make it safer, we need to replace the
pedestrian-controlled traffic lights with a pedestrian
overpass. In recent years the government built the Cliff
Street overpass further down for vehicular traffic, but
what we need is a pedestrian overpass not only to make
it safer for the students and other pedestrians but also to
improve the efficiency of trucks moving in and out of
the port of Portland.
As I said, we will have one B-double every 90 seconds
on this road. What we want is to make sure that we do
not have any students put at risk. We do not want any
pedestrians put at risk, but we also want to make sure
that we have the most efficient operation of that
transport system in and out of the very busy and
growing port of Portland.

Country Fire Authority: north–south pipeline
access
Mr HARDMAN (Seymour) — I raise a matter for
the Minister for Water. The action I request from the
minister is to ensure that the opportunity for access to
the water that will be flowing through the Sugarloaf
interconnector will be available to the CFA (Country
Fire Authority) at times when fire is threatening the
surrounding districts along the corridor.
The ongoing drought and climate change increases the
likelihood of bushfires in the Seymour electorate.
Along the 70-kilometre corridor of the pipeline there is
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very little area with reticulated water. The area is
surrounded by farmland, state forest and national parks,
most of which land has been impacted or threatened by
wildfire in recent years.
The sources of water to fight fire in this area are limited
and difficult to access. An easily accessible offtake
would reduce risk for CFA volunteers, who often have
to access farm dams, creeks and rivers to refill their
tankers. Most of the area surrounding the pipeline
corridor does not benefit directly from the water it will
deliver to towns on the Melbourne water supply like
Healesville and Yarra Glen. By providing CFA offtakes
in strategically placed locations, we can do one small
thing that will help protect property, stock, homes,
beautiful forests, wildlife and perhaps lives in the area
of the pipeline corridor.
Recently fires threatened Yea and burnt up to the town
boundary. Great areas of farmland between and around
Glenburn and Yea were burnt and wildfire tore through
the Kinglake National Park, threatening many people’s
homes close by in Kinglake and worrying people to the
south in Dixons Creek and Yarra Glen.
I urge the minister to ensure the opportunity to provide
a direct benefit that will help protect the community
along the Sugarloaf interconnector corridor by
providing CFA offtakes to allow access water to fight
bushfires.

Sport: border anomalies
Mr DELAHUNTY (Lowan) — At this late hour of
the night I am happy to rise and raise a matter for the
Minister for Sport, Recreation and Youth Affairs. The
action I seek from the minister is that he review the
current grants program and amend the eligibility to
address a border anomaly which affects a young athlete
from Servicetown in my electorate of Lowan.
The background to this problem is that I have been
contacted by Nola Wallis, who lives in Servicetown on
the South Australian border. I read from a letter that I
received from her. She writes that her daughter Megan:
shoots down the line or clay bird shooting. Megan is 16 years
old and is a member of the Bordertown Gun Club.
…
Megan in 2007 was a SA women squad member … She has
competed very successfully in state events, school events, as
well as national events.

The problem is that she lives on the border between
South Australia and Victoria and she is unable to obtain
any grants from Victoria because she is not a member
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of a Victorian club. She is also not able to obtain any
support from South Australia because she lives in
Victoria.
Speaker, as you know, Victoria has various grant
programs such as Victalent, which provides $500 travel
assistance grants to support those who are required to
travel extensively or to engage in training and
competition, but under the eligibility criteria an athlete
has to be a member of a club in rural and regional
Victoria.
I wrote to the minister last month and spoke to him
about it again today. I have highlighted that I think this
is a very unfair and discriminatory situation where a
person living in Victoria who is a proud Victorian is
penalised because she is a member of a club just over
the border. As you know, shooting is an Olympic sport,
and I am sure Megan Wallis is aiming to shoot at the
next Olympic Games in London. I just want to finish
off by saying — —
Mr Wynne — What is the issue?
Mr DELAHUNTY — The issue is that she lives in
Victoria but she is a member of a club just a couple of
kilometres over the border in South Australia. Again we
have got this border anomaly. She is a great little
shooter. She cannot get any support from either
government. She is a Victorian. She should be
supported by the Victorian government. I again ask the
minister to look at the current grant programs and
amend the eligibility criteria to address these border
anomaly issues.

Housing: Williamstown
Mr NOONAN (Williamstown) — I wish to briefly
raise an issue for the Minister for Housing, and I am
pleased to see him in the house this morning. The
action I seek from the minister is that he moves to
reassure the residents of both the Nelson Heights and
Floyd Lodge high-rise flats in Williamstown that there
are no plans to sell off these facilities and relocate the
residents.
To his credit, the minister has already taken a strong
interest in this issue, but I raise this in response to an
adjournment matter raised by Bernie Finn, a member
for Western Metropolitan Region in another place, on
21 August 2008, when he said:
I ask the minister to begin the process of selling the housing
ministry towers in Williamstown, which will provide a new
and exciting life for the current residents of the towers.
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Remarkably Mr Finn also went on to say:
We will see once and for all an end to the stigma associated
with what used to be called the housing commission
high-rise.

To remove any doubt, I call on the minister to rule out
Mr Finn’s reckless and inconsiderate views.

Hendra virus: fruit bat testing
Mr McINTOSH (Kew) — I wish to raise for the
attention of the Minister for the Environment and
Climate Change a matter concerning the colony of
grey-headed flying foxes, or fruit bats, in Yarra Bend
Park. The action I seek from the minister is to urgently
undertake tests on the fruit bat population in Yarra
Bend Park to determine if they are carrying the deadly
hendra virus and immediately advise of any potential
risk to human health. The hendra virus is a
paramyxovirus which can be hosted by fruit bats.
Hendra is associated with a highly deadly respiratory
disease. Commonwealth government-funded research
shows that hendra has infected fruit bats right down the
east coast of Australia to Melbourne and that some
25 per cent of fruit bats host the virus.
About a month ago a Queensland veterinarian died after
contracting the hendra virus. Regrettably he was the
third Australian to die from this deadly virus in recent
years. As far as I am aware there have been no cases of
hendra diagnosed in Victoria. Importantly all recent
deaths from hendra were associated with infected
horses, but I note that the commonwealth
government-funded research suggests that while the
risk is very low for a direct infection, humans can still
contract the virus and infection cannot be ruled out.
As the house would be aware, fruit bats are an
indigenous bat and are protected under commonwealth
law as an endangered species. About four years ago a
large colony of fruit bats was relocated from the Royal
Botanic Gardens to Yarra Bend Park because they were
destroying trees in the gardens and there were concerns
that they would transmit disease. I recall that signs were
erected in the gardens advising people of the health
risks associated with interacting with fruit bats. Fern
Gully in the gardens was closed for many months due
to serious health concerns. Despite those health
concerns the government allowed the fruit bats to roost
in Yarra Bend Park, near a very popular golf course, a
popular picnic area and walking, cycling and jogging
tracks. There are homes in Studley Park, Willsmere and
Kew Gardens which are within 150 to 200 metres of
the colony. The well-known and highly patronised
Studley Park and Fairfield boat sheds are also relatively
close. Just as at the Royal Botanic Gardens there
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remains a high probability of interaction between
humans and fruit bats.
Accordingly, I reiterate that the minister should
undertake tests on the fruit bat population in Yarra
Bend Park to determine if they are carrying the deadly
hendra virus. He should as a matter of urgency deal
with the issue immediately and advise of any risk to
human health.

Waverley Road, Chadstone: speed zone
Mr STENSHOLT (Burwood) — I raise in the
house the issue of school safety zones. The action I
seek of the Minister for Roads and Ports is the
placement of a school safety zone of 40 kilometres per
hour at peak times on Waverley Road in the area of
Bosco and Savio streets to service the students of
Salesian College at Chadstone. Earlier today a petition
on this matter was tabled in my name in the house. The
petition as presented to me included a total of
1128 signatures. Tino Krizos is to be congratulated on
his persistent energy in collecting the names, and I urge
the minister to seriously consider the request of
Salesian College.

Consumer affairs: Prestige Motor Auctions
Mr O’BRIEN (Malvern) — I raise a matter for the
attention of the Minister for Consumer Affairs. The
action I seek is for the minister to investigate and report
back to this Parliament on the circumstances
surrounding the collapse of Prestige Motor Auctions,
the business name of Phoenix Motor Brokers Pty Ltd.
PMA was registered with Consumer Affairs Victoria in
March 2006 as a business conducting prestige car
auctions and sales. PMA was placed into liquidation in
March this year with outstanding debts well in excess
of $1 million. However, in its years of trading, PMA
failed to obtain a motor car traders licence under the
Motor Car Traders Act. However, this business did not
operate out of a backyard somewhere; its City Road
premises was a $10 taxi ride from CAV’s office, yet
CAV did nothing to prevent this business from
operating without a licence. Despite its name, Prestige
Motor Auctions was not an auction house and instead
appeared to sell cars on consignment and was clearly in
breach of section 36(3) of the Motor Car Traders Act.
Let me provide the house with an example of PMA’s
operations. David Palfreeman advertised his car for sale
on a car sale website in September 2007. He was
approached by a PMA employee who said that PMA
could sell the car more quickly and for a better price.
The car was then provided to PMA with a written
agreement that the sale price was to be $52 000. Nearly
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$400 was paid to PMA for advertising but no VicRoads
transfer form was ever signed. For the next four months
Mr Palfreeman was strung along by PMA and its staff.
He was told that a buyer had been found but was
awaiting finance or that a buyer had been found but
only at a lower price.
When David visited the business on 18 January to take
back his car he was told that it was out for a
prepurchase inspection and was unavailable. On
31 January David was told that the car had been sold
for $48 000 and had been delivered to a Queensland
buyer, despite no VicRoads transfer documentation
having been signed. In fact, in December 2007 the car
was sold to a Queensland buyer who paid $55 500 cash,
but Mr Palfreeman has seen not 1 cent of this money.
He has lost his car, his money and to date has received
no compensation from the Motor Car Traders
Guarantee Fund. This was a scam, pure and simple
which was operating under the nose of CAV and which
has seen dozens of innocent Victorians ripped off. What
is worse is that I understand no charges have been
brought against any of the principals involved in this
scam and that at least one of the former directors, a
Mr Brendan Wright, is continuing to operate in the
industry. According to information provided to me,
Mr Wright is engaged as sales director at a Toyota
dealership at Werribee.
I say to the minister that this scandal demands answers.
What will the government do to compensate those who
have been ripped off by Prestige Motor Auctions? Why
did CAV take no action while these breaches of
legislation were occurring? Why have no prosecutions
taken place since the collapse of the company? Why are
those who were part of this scam still operating in the
industry today? I urge the minister to investigate this
scandal and report back to the house as to what he and
the department are doing to compensate those who
were ripped off, to prosecute those responsible and to
ensure that this does not happen again.

Tourism: operator investment guide
Ms GREEN (Yan Yean) — I wish to raise a matter
for the Minister for Tourism and Major Events. The
action I seek is for him to develop an investment advice
guide for individuals and organisations looking to
establish new tourism enterprises in Victoria. Tourism
is a vital part of Victoria’s dynamic economy. I know
that in my electorate of Yan Yean it is a key driver of
jobs growth, investment and development.
At yesterday’s fourth annual Government Friends of
Tourism breakfast I had the opportunity to meet many
tourism operators. We had some great discussions
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about how important the industry is to the economy.
The operators told me that one thing tourism operators
would particularly find beneficial from government was
a guide to advise them how to support a tourism idea
through all stages of development from concept
through to planning and delivery. Tourism operators are
overwhelmingly small and medium-size enterprises and
any information that could be provided to new entrants
to the sector would be appreciated by the industry. I call
on the minister to develop such a guide and to take
action accordingly.

Skills training: sector funding
Mr BURGESS (Hastings) — I raise a matter for the
attention of the Minister for Skills and Workforce
Participation. The matter I raise is the state
government’s proposed changes to the TAFE sector.
The action I seek is that the minister intervene
immediately to ensure that the government abandons its
proposals and instead properly funds the TAFE sector
and properly remunerates TAFE teachers.
The government claims its changes will provide the
Victorian TAFE system with an infrastructure and
facilities boost and improve broadband services. The
reality is that the changes will make TAFE courses
more expensive and threaten the future of TAFE
institutes. The simple reality is that the Brumby
government intends to increase TAFE fees massively.
The result will be that many people would be unable to
afford skills training and Australia’s skills shortage will
be made worse. In a cynical attempt to sugar coat its
grab for cash, the Brumby government intends to be the
first state government to introduce a higher education
contribution scheme-style loan scheme for TAFE
students.
To obtain the skills that our state needs students are
going to be handed a large debt. This will be a further
disincentive for people to undertake skills training. The
Premier stated that without change, Victoria faces a
shortage of 123 000 highly skilled workers. This reform
will do nothing to rectify this forecast.
My electorate of Hastings has the largest number of
people with trade certificates in the entire state, and I
am very proud of that fact. The option to enrol in a
TAFE course to further educational pursuits is a
popular choice among local Victorian certificate of
education students and needs to be encouraged as a
viable and affordable option. This destructive Labor
policy is potentially the most damaging blow to our
workforce and potential workforce since Labor
scrapped Victoria’s technical colleges.
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TAFE campuses at Frankston and Cranbourne are a
significant part of our regional economy, as they not
only employ local teachers and support staff but also
purchase supplies locally. However, under the Brumby
government plan these campuses will be forced to bid
for courses and programs against larger TAFE institutes
and large private providers, who are likely to cherry
pick the more popular and profitable courses, leaving
our local TAFEs in a difficult and uncertain situation.
These proposed changes are bad for TAFE students,
bad for regional TAFE institutes, bad for employers
who want more skilled workers and bad for Victoria
and Australia. Victorian TAFE funding is 13.7 per cent
below the national average, and our TAFE teachers are
grossly underpaid. The real change needed in the
Victorian TAFE system is from the Brumby Labor
government to properly fund Victorian TAFE institutes
and pay TAFE teachers properly.
At a time when Brumby government mismanagement
is resulting in increasing job losses across Victoria — a
time when unfortunately increasing numbers of people
are needing to learn new skills or to upskill — this
irresponsible government is putting its greedy grab for
cash in front of the needs of our community. I ask that
the minister step in and put an end to this
irresponsibility immediately.

Eastern Health: car parking
Ms MARSHALL (Forest Hill) — I raise a matter
for the attention of the Minister for Health. The action I
seek is for the minister to request that Eastern Health
meet with local residents in the Forest Hill electorate
and the City of Whitehorse to inform and discuss the
outcomes of their completed traffic report.
Early in 2008 the Peter James Centre began charging
for access to its staff car park, which is line with the
existing practice of the Eastern Health sites. This
decision, in combination with lack of parking
restrictions or residential parking permits in the
surrounding area, has resulted in a number of my
constituents expressing concern over the impact of staff
parking in the surrounding residential streets.
I am advised that Eastern Health engaged traffic
consultants in May 2008 to undertake a traffic study in
the area surrounding the Peter James Centre, and that
the scope of this study was discussed and agreed with
the City of Whitehorse council, but only that council. I
am advised that this study has now been completed and
that the report on the traffic study is currently being
reviewed by Eastern Health.
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The action I seek is for the minister to ensure that
Eastern Health meets with the local Forest Hill
residents to discuss their concerns.

Responses
Mr WYNNE (Minister for Housing) — I thank the
member for Williamstown for his contribution in
relation to concerns that he has expressed to me about
the call by Mr Finn, a member for Western
Metropolitan Region in the other house, for the
privatisation of the public housing towers at
Williamstown. Can I say to the member for
Williamstown — a terrific member of Parliament —
that the government has invested in excess of
$20 million in improving the state of the high-rise
towers in Williamstown, and nearly $13 million on
Nelson Place and $6.7 million on Hanmer Street. This
spending has paid for significant improvements,
including the upgrade of every flat in the towers, a full
upgrade of the foyer at Hanmer Street, improvements to
the foyer at Nelson Place, and lift upgrades and security
upgrades at both towers.
Naturally enough these towers are beautifully
positioned, as anyone who knows the Williamstown
area will know. They are fantastically located, very
close to all the facilities that Williamstown enjoys.
Indeed all the towers across inner Melbourne are
excellently located. They are close to public transport,
close to services, and as I pointed out today during
question time, hopefully close to jobs and training
opportunities for the good folk who live in those
towers.
I want to reassure the member for Williamstown that as
long as I am the Minister for Housing, indeed as long as
the Brumby Labor government is in power, there is
absolutely no possibility of those towers ever being
privatised. I assure the member for Williamstown of
that. Can he please go back to his constituents, who
have been caused unnecessary anxiety by this call to
privatise by Mr Finn, and reassure them that their
security is assured — their long-term future in these
excellent renovated public housing towers in
Williamstown is assured by this government.
The member for South-West Coast raised a matter for
the Minister for Roads and Ports in relation to the port
ring-road at Portland, seeking a pedestrian overpass to
assist in the transit of students across this busy road,
and I will make sure the minister is made aware of this.
The member for Seymour raised a matter for the
Minister for Water seeking an assurance that access to
the Sugarloaf interconnect water will be available for
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firefighting purposes, and I will make sure the minister
is made aware of that request.
The member for Lowan raised for the Minister for
Sport, Recreation and Youth Affairs a very interesting
matter of a young shooter who is a resident of Victoria
but whose sporting club is on the South Australian side
of the border and who is caught betwixt and between in
seeking support for her sport from either the Victorian
or the South Australian government. The advice of the
member for Lowan is that this young lady is an
excellent young shooter and a potential Olympian, so I
will ensure that the minister is made aware of that
anomaly.
The member for Kew raised a matter for the Minister
for the Environment seeking further investigation of the
fruit bats that reside in the Yarra Bend Park and the
potential for those bats to be infected by the hendra
virus and seeking testing of those bats. I will make sure
the minister is made aware of that request.
The member for Burwood raised a matter for the
Minister for Roads and Ports, seeking the installation of
a school safety zone at Salesian College within his
electorate. I will make sure the Minister for Roads and
Ports is aware of that.
The member for Malvern raised a matter for the
Minister for Consumer Affairs in relation to an
organisation called Prestige Motor Auctions. He is
concerned about alleged breaches of the Motor Car
Traders Act by this organisation and is seeking further
investigation by Consumer Affairs Victoria. I will make
sure the minister is made aware of that.
The member for Yan Yean has raised a matter for the
Minister for Tourism and Major Events seeking his
support for an investment and advice guide for potential
tourism investors, and I will make sure the minister is
aware of that.
The member for Hastings has raised a matter for the
Minister for Skills and Workforce Participation. It is
very hard to know what the minister for Hastings was
seeking; it was essentially a policy statement, raising
his concerns about the excellent government policy on
TAFE provision. I am sure that the minister will read
the contribution of the member for Hastings.
The member for Forest Hill raised a matter for the
Minister for Health in relation to Eastern Health
meeting with the Whitehorse council and residents to
advise them of a staff car parking study and the
potential implications of that for local residents.
House adjourned 1.47 a.m. (Friday) until Tuesday,
7 October.
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