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The SPEAKER (Maree Edwards) took the chair at 12:05 pm, read the prayer and made an
acknowledgement of country.

Bills
Justice Legislation Amendment (Police and Other Matters) Bill 2025
Introduction and first reading

Anthony CARBINES (Ivanhoe — Minister for Police, Minister for Community Safety, Minister
for Victims, Minister for Racing) (12:07):  move:

That I introduce a bill for an act to amend the Confiscation Act 1997, the Control of Weapons Act 1990, the
Crimes Act 1958, the Crimes (Assumed Identities) Act 2004, the Drugs, Poisons and Controlled Substances
Act 1981, the Firearms Act 1996, the Interpretation of Legislation Act 1984, the Sex Offenders Registration
Act 2004, the Summary Offences Act 1966, the Surveillance Devices Act 1999 and the Victoria Police
Act 2013 and to make related amendments to other acts and for other purposes’.

Motion agreed to.

David SOUTHWICK (Caulfield) (12:08): I probably need more than a brief explanation, but
could I ask for a brief explanation on that comprehensive list that the minister just provided.

Anthony CARBINES (Ivanhoe — Minister for Police, Minister for Community Safety, Minister
for Victims, Minister for Racing) (12:08): I thank the member for Caulfield for his request. The Justice
Legislation Amendment (Police and Other Matters) Bill 2025 includes several important reforms in
the police and Attorney-General portfolios. These reforms provide Victoria Police with stronger
powers and streamline processes, introduce offences to address community safety concerns and
include technical and clarifying amendments across a range of other legislation. This bill also gives
Victoria Police stronger powers to safeguard places of worship and crack down on violent protests,
including by removing face masks.

Read first time.
Ordered to be read second time tomorrow.

Social Services Regulation Amendment (Child Safety, Complaints and Worker Regulation)
Bill 2025

Introduction and first reading

Ben CARROLL (Niddrie — Minister for Education, Minister for WorkSafe and the TAC) (12:09):
I move:

That I introduce a bill for an act to amend the Child Wellbeing and Safety Act 2005, the Worker Screening
Act 2020, the Social Services Regulation Act 2021, the Disability Service Safeguards Act 2018, the Disability
Act 2006, the Residential Tenancies Act 1997 and other acts and for other purposes’.

Motion agreed to.
Jess WILSON (Kew) (12:09): I ask the minister for a brief explanation of the bill.

Ben CARROLL (Niddrie — Minister for Education, Minister for WorkSafe and the TAC) (12:09):
Thank you to the member for Kew. The Social Services Regulation Amendment (Child Safety,
Complaints and Worker Regulation) Bill 2025 will essentially do three things. First and foremost, it
will implement the reforms to transfer the child-safeguarding schemes, the working with children
check, the reportable conduct scheme and the child safety standards into the Social Services Regulator.
This is in line with the recommendations from the rapid child safety review. Secondly, the bill will
enhance the working with children check and the reportable conduct scheme, merge the disability
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entities into the Social Services Regulator and establish a complaints function across the disability and
social services sector. Thirdly, the reforms will enhance the Social Services Regulator to bring together
and analyse a broad range of information from across the regulatory bodies to inform its assessment
of individuals’ suitability to work with children.

Read first time.

Ben CARROLL: Under standing order 61(3)(b), I advise the house that the representatives of the
other parties and independents have been provided with a copy of the bill and a briefing in accordance
with the standing order. I will therefore move the second reading immediately.

James Newbury: On a point of order on the matter, Speaker, the coalition will of course not be
dividing on the immediate moving of this matter. In fact the coalition has been calling for action. We
have been calling for speed, and we do note that this legislation has been rushed in terms of —

Members interjecting.

James Newbury: As the member for Bulleen has just said, unlike the ‘adult time’ supposed bill,
which has not been drafted, at least we have a bill that has been put before the house. But it does make
the point that it is important that the chamber and Victorians more broadly have the opportunity on
what looks like — I look across the other side of the table and I see probably a 1000-page —

The SPEAKER: Order! Member for Brighton, are you making a point of order?
James Newbury: [ am.
The SPEAKER: About?

James Newbury: On the matter — on what appears to be a 1000-page bill. We will not be dividing,
but we do think it is important to note that the government does need to be scrutinised in relation to
the bill and that the bill has been rushed through this place.

The SPEAKER: There is no point of order.

Statement of compatibility

Ben CARROLL (Niddrie — Minister for Education, Minister for WorkSafe and the TAC) (12:15):
In accordance with the Charter of Human Rights and Responsibilities Act 2006, I table a statement of
compatibility in relation to the Social Services Regulation Amendment (Child Safety, Complaints and
Worker Regulation) Bill 2025:

In accordance with s 28 of the Charter of Human Rights and Responsibilities Act 2006 (the Charter), I make
this statement of compatibility with respect to the Social Services Regulation Amendment (Child Safety,
Complaints and Worker Regulation) Bill 2025 (the Bill).

In my opinion, the Bill, as introduced to the Legislative Assembly, is compatible with the human rights
protected by the Charter. I have this opinion for the reasons outlined in this statement.

Overview of the Bill
The purposes of the Bill, relevant to human rights, are:
*  toamend the Child Wellbeing and Safety Act 2005 (CWS Act) to:

* to transfer the education and guidance functions, and regulatory remit, of the
Commission for Children and Young People under the Child Safe Standards to the
Social Services Regulator;

»  to transfer the functions of the Commission for Children and Young People in relation
to the reportable conduct scheme to the Social Services Regulator including the
administration, oversight and monitoring of the reportable conduct scheme;

*  to expand the ability to share information about reportable conduct allegations for the
purposes of the WWC check scheme; and
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to enable recognition of investigations by corresponding reportable conduct schemes in
other jurisdictions;

*  toamend the Worker Screening Act 2020 (Worker Screening Act):

to transfer the functions of the Secretary to the Department of Justice and Community
Safety under that Act to the Social Services Regulator;

to enable the Social Services Regulator to assess or re-assess a person’s eligibility to
hold a Working With Children (WWC) clearance on the basis of child safety risk
information;

to enable a finding of reportable conduct in another jurisdiction to trigger a reassessment
of a WWC check in Victoria;

to require every applicant for a WWC check to undergo training and testing;

to enable a broader range of information to be considered to assess, refuse, suspend or
revoke a WWC check or a WWC clearance;

to require persons and agencies to verify that any persons they engage or offer for child-
related work have applied for or hold a WWC check;

to enable an interim bar or suspension to be applied to an applicant or clearance holder
to prevent the applicant or clearance holder from working with children while a review,
check, application or re-assessment is undertaken; and

to provide for internal review of WWC check decisions by the Social Services Regulator
in place of VCAT; and

*  toamend the Social Services Regulation Act 2021 (SSR Act) to:

to enable the Social Services Regulator to respond to complaints about social services,
disability services and providers of those services as regulated under that Act, the
Disability Act 2006 and the Disability Service Safeguards Act 2018; and

to provide for the appointment of Associate Social Services Regulators to transfer the
functions of the Disability Services Commissioner, the Victorian Disability Worker
Commission and the Disability Worker Registration Board of Victoria to the Social
Services Regulator; and

to make child safety related amendments and other miscellaneous and consequential
amendments to that Act; and

*  toamend the Disability Service Safeguards Act 2018 (Disability Service Safeguards Act)

to change the title for that Act; and

to abolish the Victorian Disability Worker Commission and the office of the Victorian
Disability Worker Commissioner; and

to abolish the Disability Worker Registration Board of Victoria; and

to provide for the regulation of certain social service and disability providers, workers
and carers; and

to provide for the registration and regulation of disability workers and students; and
to provide for the registration of out of home carers; and

to confer functions on the Social Services Regulator; and

*  toamend the Disability Act 2006 —

to abolish the Disability Services Commissioner; and
to make consequential amendments to that Act; and

to amend the Residential Tenancies Act 1997 in relation to specialist disability
accommodation including to validate certain SDA residency agreements; and

to make consequential and miscellaneous amendments to these and other Acts.

The importance of the Bill

The amendments in this Bill serve two significant purposes:

*  bolstering protections, safety and welfare in both disability, social service and child-related work
settings, and;
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*  bringing the functions of Victoria’s child safeguarding and disability safeguarding regulatory
bodies into the Social Services Regulator, creating one point of entry for risks to be raised across
both sectors and complaints to be brought by service users, improving service users’ ability to have
their voices heard and enforce their rights and improving timely access to information by the
Regulator.

To frame the discussion that follows and avoid repetition, I will outline these now.
Improving child safety

The primary purpose of the Bill is to significantly overhaul the existing systems that safeguard child safety in
Victoria so that the systems are as robust and effective as possible, in order to ensure that children are
protected.

In response to the recent allegations of child sexual abuse in early childhood education and care centres across
Melbourne, the Government commissioned a Rapid Review into child safety to identify immediate actions
to improve the Working With Children Check (WWCC) Scheme and the safety of children in early childhood
education and care settings. The Rapid Child Safety Review (Rapid Review) identified immediate actions the
Victorian Government should take to close existing gaps in the WWCC Scheme (provided for in the Worker
Screening Act 2020) and the Reportable Conduct Scheme (provided for in the Child Wellbeing and Safety
Act 2005) to ensure predators are quickly detected and excluded from working with children in the national
early childhood education and care system or elsewhere. In short, the Rapid Review found Victoria’s laws
were no longer fit for purpose and among the least flexible in the country — and needed a fundamental reset.

In response to the Rapid Review’s finding that Victoria’s current child safeguarding regulatory framework is
fragmented, with functions sitting across multiple regulatory bodies, this Bill transfers the WWCC scheme
(currently administered by the Department of Government Services) and the Reportable Conduct Scheme
and Child Safe Standards (currently administered by the Commission for Children and Young People
(CCYP)) to the Social Services Regulator. In doing so, all child safety risk information and risk-assessment
capability is consolidated with the Social Services Regulator.

In making the Social Services Regulator responsible for administering the WWCC and the Reportable
Conduct Schemes, the Regulator will be responsible for rebalancing the schemes in favour of child safety.
This will be achieved by amending the Reportable Conduct Scheme so that information relevant to child-
safety risk, whether substantiated or not, can be taken into account by the Social Services Regulator. The Bill
also removes the discretion not to share findings and provides for the recognition of interstate investigations
and findings. These changes to the legislation ensure that the Regulator is able to better assess a person’s
suitability to work or volunteer with children and to better identify and address risks to children across the
more than 12,000 organisations in Victoria that exercise supervision, care or authority over children.

Further, child safety is enhanced by allowing the Social Services Regulator to have regard to unsubstantiated
allegations and intelligence when assessing, refusing, temporarily suspending or revoking a WWCC. By
lowering the threshold of risk relevant information that may be considered when making decisions whether
to grant or revoke clearances to work with children, the Bill moves away from the existing over-reliance on
‘formal’ charge, conviction or finding of guilt or substantiated disciplinary or regulatory finding to trigger
action. In doing so, it ensures that ‘breadcrumbs’ or ‘red flags’ can be joined up to provide a more complete
picture of risk. This is critical because it is often in the pattern of behaviour or repetition of incidents (which
on their own may not be considered sufficiently serious or evidence for substantiation) that risks to children
become evident.

In order to ensure that persons working with children have a base level of child safety literacy to equip them
to recognise, identify and adequately act to protect children from abuse, the Bill also requires all persons
applying for a WWCC to complete mandatory online child safety training and testing before being granted a
WWCC. The Bill further implements a requirement for all organisations that engage people in child-related
work to verify the status of that person’s WWCC clearance and to notify the Social Services Regulator of all
engagements of WWCC clearance holders so the Social Services Regulator will be aware of the movement
of workers and volunteers across organisations. To support compliance with this requirement, a failure to
comply with this obligation is an offence under the Bill.

To protect child safety and promote decision-making through a child safety lens, the Bill replaces the external
VCAT review pathway with an internal review process wherein the Social Services Regulator is required to
establish an expert panel that can provide independent specialist advice as needed in relation to individual
cases where review has been sought. To ensure procedural fairness is safeguarded, the Bill imposes a
requirement for the provision of reasons for an adverse internal review decision.

In doing the above, the Bill pursues the important and pressing objective of protecting child safety. In doing
so, it promotes the protection of a child’s best interests in accordance with s 17(2) of the Charter, which seeks
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to protect important values such as the bodily integrity, mental health, dignity and self-worth of a child. The
right recognises the special vulnerability of children and the need for measures to protect them and foster their
development and education.

At the same time, the balance of these reforms will necessarily interfere with the right to privacy, which has
been interpreted to extend to matters relating to the right to seek employment, and may be interfered with
where employment restrictions impact sufficiently upon the personal relationships of the individual and
otherwise upon the person’s capacity to experience a private life (ZZ v Secretary, Department of Justice
[2013] VSC 267). While it is recognised that the balance of these amendments will collectively impose more
restrictions on a person’s ability to engage in child-related work, including extending to preventing a person
from continuing to work in the sector to which they may be primarily qualified for, they are necessary to
ensure that the protection of children and their best interests are paramount. The changes to the WWCC laws
are principally directed at stopping predators from commencing or continuing to engage in child-related work.

Enhancing the rights of service users and children

The Bill consolidates a number of disability oversight bodies — namely, the Victorian Disability Worker
Commissioner, the Disability Worker Registration Board and the Disability Services Commissioner — into
the Social Services Regulator. By transferring the functions and powers of these entities to the Social Services
Regulator, the Bill streamlines and simplifies what is currently a complex safeguarding system, particularly
given the number of separate disability oversight bodies. The Bill also establishes a complaints function in
the Social Services Regulator, which will be available across all social services in its remit.

In doing the above, the Bill seeks to promote the rights and protection of service users, including their rights
to equality, life, privacy, freedom of movement and protection from inhumane and degrading treatment.

Transferring the functions of the Victorian Disability Worker Commissioner and Disability Worker
Registration Board to the Social Services Regulator will bring together the worker regulation schemes
currently administered by these bodies with the existing worker regulation scheme for the out of home care
sector administered by the Social Services Regulator. This, together with the consolidation of disability, child
safety and social services provider regulation under the Social Services Regulator, will facilitate expanded
access to regulatory intelligence across multiple service sectors, increasing the quality and safety of social
services in the Regulator’s remit.

The Bill, by consolidating the two worker regulation schemes and broadening the Social Services Regulator’s
complaints function, creates one clear point of entry for disability service users, children and young people in
out of home care and their families and advocates to make a complaint. It simplifies the current fragmented
schemes, creating a more accessible pathway for complaints and will enhance protections by, among other
things, allowing the Regulator to decide that a worker who is prohibited from working in the disability sector,
also be prohibited from working in the out of home care sector.

Human rights

In light of the large scope of this Bill, this Statement of Compatibility continues with an outline of the rights
generally engaged by the Bill and then discusses the compatibility of relevant Parts of the Bill with those
rights.

The human rights protected by the Charter that are relevant to this Bill are as follows:
Right to protection from discrimination (section 8)

Section 8(3) of the Charter relevantly provides that every person is entitled to equal protection of the law
without discrimination and has the right to equal and effective protection against discrimination. The purpose
of this component of the right to equality is to ensure that all laws and policies are applied equally, and do not
have a discriminatory effect.

‘Discrimination” under the Charter is defined by reference to the definition in the Equal Opportunity Act 2010
on the basis of an attribute in s 6 of that Act. Direct discrimination occurs where a person treats, or proposes
to treat, a person with an attribute unfavourably because of that attribute. Indirect discrimination occurs where
a person imposes a requirement, condition or practice that has, or is likely to have, the effect of disadvantaging
persons with a protected attribute, but only where that requirement, condition or practice is not reasonable.

Right to privacy and reputation (section 13)

Section 13(a) of the Charter provides that a person has the right not to have their privacy unlawfully or
arbitrarily interfered with. An interference will be lawful if it is permitted by a law which is precise and
appropriately circumscribed, and will be arbitrary only if it is capricious, unpredictable, unjust or
unreasonable, in the sense of being disproportionate to the legitimate aim sought. The right to privacy is broad
in scope and encompasses rights to physical and psychological integrity, individual identity, informational
privacy and the right to establish and develop meaningful social relations.



BILLS
4524 Legislative Assembly Wednesday 12 November 2025

Section 13(b) of the Charter relevantly provides that a person has the right not to have their reputation
unlawfully attacked. An ‘attack’ on reputation will be lawful if it is permitted by a precise and appropriately
circumscribed law.

Right to freedom of expression (section 15(2))

Section 15(2) of the Charter provides that every person has the right to freedom of expression, which includes
the freedom to seek, receive and impart information and ideas of all kinds. This right has been interpreted as
encompassing a right to access information in the possession of government bodies, at least where an
individual seeks information on a subject engaging the public interest or in which the individual has a
legitimate interest.

However, s 15(3) provides that special duties and responsibilities attach to this right, which may be subject to
lawful restrictions reasonably necessary to respect the rights and reputations of others, or for the protection of
national security, public order, public health or public morality.

Right to property (section 20)

Section 20 of the Charter provides that a person must not be deprived of their property other than in
accordance with law. This right requires that powers which authorise the deprivation of property are conferred
by legislation or the common law, are confined and structured rather than unclear, are accessible to the public,
are formulated precisely and do not operate arbitrarily.

Right to a fair hearing (section 24(1))

Section 24(1) of the Charter provides that a person charged with a criminal offence or a party to a civil
proceeding has the right to have the charge or proceeding decided by a competent, independent and impartial
court or tribunal after a fair and public hearing. The concept of a ‘civil proceeding’ is not limited to judicial
decision makers but may encompass the decision-making procedures of many types of tribunals, boards and
other administrative decision-makers with the power to determine private rights and interests. While
recognising the broad scope of s 24(1), the term ‘proceeding’ and “party’ suggest that s 24(1) was intended to
apply only to decision-makers who conduct proceedings with parties. As many of the regulatory decisions at
issue here do not involve the conduct of proceedings with parties, there is a question as to whether the right
to a fair hearing is engaged. In any event, [ will proceed to discuss the impact on fair hearing in the event a
broad reading of s 24(1) is adopted.

The right may be limited if a person faces a procedural barrier to bringing their case before a court, or where
procedural fairness is not provided. However, the entire decision-making process, including reviews and
appeals, must be examined in order to determine whether the right is limited.

Presumption of innocence (section 25(1))

Section 25(1) of the Charter provides that a person charged with a criminal offence has the right to be
presumed innocent until proved guilty according to law. The right is relevant where a statutory provision
shifts the burden of proof onto an accused in a criminal proceeding, so that the accused is required to prove
matters to establish, or raise evidence to suggest, that they are not guilty of an offence.

Right to protection against self-incrimination (section 25(2)(k))

Section 25(2)(k) of the Charter provides that a person charged with a criminal offence is entitled not to be
compelled to testify against themselves or to confess guilt. This right is at least as broad as the common law
privilege against self-incrimination. It applies to protect a charged person against the admission in subsequent
criminal proceedings of incriminatory material obtained under compulsion, regardless of whether the
information was obtained prior to or subsequent to the charge being laid.

Human rights issues
Chapter 2 — Social Services Regulator and reportable conduct functions
Part 2.1 — Amendment of Child Wellbeing and Safety Act 2005.

Clause 7 deals with the sharing of ‘corresponding reportable conduct’ information between Victoria and other
States and Territories. Clause 7 inserts new s 16ZC(2)(da) in the CWS Act which provides that the
Commission, the head of an entity and a regulator may disclose specified information to ‘any person or body,
including a corresponding reportable conduct regulator, if the information relates to the performance of a
function or exercise of a power conferred on that person or body by or under a corresponding reportable
conduct law’.

Clause 8 enables the Commission, until the function transfers to the Social Services Regulator, to disclose
information relevant but additional to a finding of reportable conduct, for the purposes of a WWCC. This
includes any other reportable allegation, any other concern that reportable conduct has been committed, and
investigations and findings in relation to either of those things.
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While these provisions engage the right to privacy, this interference is neither unlawful nor arbitrary and is
therefore compatible with the right to privacy in s 13 of the Charter. The sharing of reportable conduct
information with corresponding interstate bodies will assist in ensuring that all information relevant to
assessing someone’s suitability to work or volunteer with children is provided to, and in the possession of,
those regulating child safety interstate. Additionally, the new provisions clearly set out the parameters
regarding the sharing of information, and persons working in this highly regulated environment must
necessarily have a lesser expectation of privacy in relation to their personal information so far as it is relevant
to their employment in this context. It is my view that these provisions do not extend beyond what is
reasonably necessary to achieve the legitimate aim of the Bill, such that it is reasonable and proportionate to
the Bill’s important objectives.

Part 2.4 — Amendment of Worker Screening Act 2020

Part 2.4 of the Bill makes amendments to the Worker Screening Act relating to interstate reportable conduct
findings.

Clause 26(b) will amend the definition of relevant disciplinary or regulatory finding under the Worker
Screening Act to include a finding of reportable conduct made under a corresponding reportable conduct law
by a corresponding reportable conduct regulator or another entity responsible for investigating reportable
allegations under that law. Clause 26(a) will insert definitions of corresponding reportable conduct law and
corresponding reportable conduct regulator into the Worker Screening Act.

These amendments, when read together with sections 38, 78, 27 and 64 of that Act will have the substantive
effect of enabling a finding of reportable conduct in another jurisdiction to trigger a reassessment of a person’s
eligibility to hold a NDIS clearance or WWC clearance in Victoria.

Fair Hearing right (section 24)

As outlined above, if a broad reading of fair hearing is adopted and the right is taken to encompass the
decision-making procedures of a WWC check (which are determinative of legal rights and interests), the
changes made under Part 2.4 to the WS Act to enable an interstate reportable conduct finding to trigger a
reassessment of an NDIS clearance or WWC clearance in Victoria are likely to engage this right. The fair
hearing right is principally concerned with the procedural fairness of a decision, which in the context of these
types of administrative decisions, generally requires prior notice of a decision, informing interested parties of
the matters that may be relevant to a decision, and giving them a ‘reasonable opportunity’ to present their case
and respond to adverse information. Any reductions in procedural fairness at first instance can be cured on
review.

The concept of a “civil proceeding’ in s 24(1) is not limited to judicial decision makers, but may also, adopting
a broad reading of s 24(1), encompass the decision-making procedures of other administrative decision-
makers. If a broad interpretation is adopted and it is understood that the fair hearing right is engaged by an
interstate finding triggering an assessment or reassessment of a NDIS clearance or WWC clearance, I am
satisfied that this right would not be limited because of the various procedural fairness safeguards provided
in the Bill.

If the Regulator, for example, proposes to refuse to give a WWC clearance under s 65 of the WS Act, the
Regulator must, in accordance with s 66, before finally deciding the application, give written notice to the
applicant, state the information of which the Regulator is aware, and invite the applicant to make submissions
on the matter specified in the notice. New Division 8 also provides for internal review of a decision by the
Regulator.

Privacy

Although the right to privacy may be limited by way of information being shared from interstate bodies to
the Regulator, I do not consider that this will ultimately limit a person’s right to privacy. This is because the
terms of the provisions seek to achieve the objectives of promoting child safety and making disclosures where
necessary. | consider that the privacy right is not in fact limited, given any interference in privacy would be
pursuant to law and is not arbitrary.
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Chapter 3 — Transfer of child safety functions to Social Services Regulator
Part 3.1 — Amendment of Child Wellbeing and Safety Act 2005

Division 1 — Child Safe Standards

Information sharing

The Bill amends a number of information-sharing provisions in the CWS Act to transfer the existing powers
of the Commission to the Regulator:

*  Clause 36 amends s 25D(1) of the Act to omit reference to the Commission and empowers the
Regulator to receive information and data from sector regulators in relation to their functions in
compliance with the Child Safe Standards;

*  Clause43 amends s 41B(1) of the Act to substitute reference to the Commission with the Regulator,
and allows a relevant person to disclose protected information (other than exempt or privileged
information) to any person where reasonably necessary, if the relevant person is the Regulator and
the disclosure is in the exercise of a function or power under the SSR Act;

*  Clause 44 substitutes reference to the Commission with the Regulator in s 41D of the Act, and
allows a relevant person to disclose protected information to any of the specified persons in the
provision to report concerns about the failure of a relevant entity to promote the safety of children,
to prevent child abuse or to properly respond to allegations of child abuse; and

*  Clause 45 amends s 41H(2) to substitute reference to the Commission with the Regulator and
allows a relevant person to disclose protected information to a person under s 41H(1) if the
information is relevant to the functions of the Regulator.

As discussed above, although the right to privacy may be limited by way of protected information being
shared to a new body (being the Regulator), I do not consider that this will ultimately limit a person’s right to
privacy. This is because the terms of the provisions seek to achieve the objectives of promoting child safety
and making disclosures where necessary.

Immunity

Clause 38 amends s 32B(1) to provide that the Regulator, including Associate Regulators and those acting in
these positions, will not be personally liable for anything done or omitted to be done in good faith for the
purposes of Part 6, which may impact property rights where ‘property’ includes a cause of action.

However, s 32B(2) provides that where any liability would ordinarily attach to the Regulator, it attaches to
the Crown. Therefore, the transfer of the property or liability will not limit the property rights of persons
holding the interest, as they are not being deprived of their interest in the property or liability, but rather, the
property or liability is transferred without altering the substantive content of that property right or liability.

For the same reasons I have discussed above in relation to these types of standard immunity provisions
provided to Regulators, I do not consider this clause to limit the right to property, as any deprivation of a claim
for personal liability is in accordance with law and not arbitrary for purpose of facilitating the Regulator to
maintain the effectiveness of its protective functions without fear of tort liability.

Division 2 — Transitional provisions

Clause 56 inserts, among other things, transitional provision section 63 that sets out that the CCYP must, as
soon as practicable after the Amendment Act comes into effect, disclose to the Social Services Regulator any
information held by the CCYP that relates to the Child Safe Standards including, but not limited to,
information provided to the CCYP by other sector regulators and by integrated sector regulators, and any
information held by the CCYP that relates to the oversight of the reportable conduct scheme. The provisions
provide that s 55 of the Commission for Children and Young People Act 2012 (CCYP Act) does not apply to
arelevant person (within the meaning of s 54 of the CCYP Act) who discloses information for the purposes
of that section. New s 64 provides for the continued protection of information following the transfer of
functions from the Commission to the Regulator. New section 64(1) provides for section 41HA to continue
to apply to a former relevant person. New section 64(2) provides that s 41HA of the CWS Act will not apply
to a former relevant person (as defined in new section 64(3)) who disclosures information for the purposes of
section 63. This is to protect the Commission from prosecution for disclosure of protected information during
the transfer of information to the Social Services Regulator.

The purpose for this transfer of information is to enable the Regulator to exercise their new functions as it
relates to Child Safe Standards and the reportable conduct scheme under the Amendment Act.
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Privacy right

While these amendments have the potential to interfere with the right to privacy, the interference will be
neither unlawful nor arbitrary. This is because the transfer of information is confined to the statutory purpose
of enabling the Regulator to exercise their new functions pertaining to Child Safe Standards and reportable
conduct scheme, which are currently exercised by the CCYP. The consolidation of information necessary to
safeguard child safety with the Regulator remedies the problem of fragmentation identified by the Rapid
Review, which give rise to quality and safety risks arising from unused risk information. I consider any
interference with informational privacy to be reasonable and proportionate to the Bill’s important objectives.

Part 3.2 — Amendment of Worker Screening Act 2020
Division 1 — Own motion assessments and reassessments and consideration of additional information

The Bill transfers and amends functions and powers relating to WWC clearance from the Secretary to the
Regulator.

Clause 77 amends s 54 of the Worker Screening Act to insert additional requirements for each WWC
application. In addition to the requirement to authorise the conduct of a police record check and consent to
enquiries being made of disciplinary bodies, a WWC applicant will be required to consent to enquiries being
made of any person for the purposes of obtaining child safety risk information and authorise the disclosure of
any relevant information by any person for that purpose when assessing the WWC application and while the
clearance is in force (new ss 54(2)(d) and (¢)).

If the Regulator is required or proposes to refuse to give a WWC clearance under s 61, 63 or 65 of the WS
Act, the Regulator must, in accordance with s 66, before finally deciding the application, give written notice
to the applicant, state the information of which the Regulator is aware, and invite the applicant to make
submissions on the matter specified in the notice. Clause 80 amends s 66 by removing the requirement for the
Regulator to, in accordance with 66(1)(a)(ii), give written notice to an applicant in respect of a Category C
determination that states the information about the applicant of which the Regulator is aware if:

»  the Regulator proposes to refuse to give a WWC clearance under s 65, and
» the information of which the Regulator is aware is ‘child safety risk information’, and

+  the Chief Commissioner of Police or the Regulator is satisfied that disclosing that information in
the notice would prejudice an investigation, enable the discovery of the existence or identity of a
confidential source of information relevant to law enforcement, or pose a serious risk to the safety
of any person.

Section 69 of the WS Act provides that the Regulator must notify an applicant for a WWC check in writing
as to whether the applicant has been given a WWC clearance or a WWC exclusion. Clause 81 amends s 69
by removing the requirement for the Regulator to, in accordance with 69(2)(a), state the reasons for the
decision to give the exclusion if the applicant has been refused a WWC clearance under s 65 and the reason
for the decision to give the WWC exclusion is ‘child safety risk information’, and the Chief Commissioner
of Police or the Regulator is satisfied that disclosing the ‘child safety risk information’ would: prejudice an
investigation; enable the discovery of the existence or identity of a confidential source of information relevant
to law enforcement; or pose a serious risk to the safety of any person.

Section 88 of the WS Act provides that if the Regulator proposes or is required under sections 83, 85 or 87 to
revoke a person’s WWC clearance, the Regulator must, before finally deciding the re-assessment, give a
written notice to the WWC clearance holder that informs the person of the proposal or requirement, states the
information about the person of which the Regulator is aware, and invites the person to make submissions.
Clause 87 amends s 88 by removing the requirement for the Regulator to, in accordance with 88(1)(a)(ii),
state the information about the person of which the Regulator is aware — if the Regulator proposes to revoke
the WWC clearance under s 87 and the information of which the Regulator is aware is ‘child safety risk
information’, and the Chief Commissioner of Police or the Regulator is satisfied that disclosing that
information would prejudice an investigation, enable the discovery of the existence or identity of a
confidential source of information relevant to law enforcement, or pose a serious risk to the safety of any
person.

Section 91 of the WS Act provides that if the Regulator revokes a person’s WWC clearance under s 83, 85 or
87, the Regulator must give the person a WWC exclusion and further, must give a written notice to the WWC
clearance holder that states the reasons for revoking the person’s WWC clearance and informs the person of
their right of review of the decision. Clause 88 amends s 91 by removing the requirement for the Regulator
to, in accordance with 91(2)(a), state the reasons for revoking the person’s WWC clearance and giving the
person a WWC exclusion if the WWC clearance has been revoked under s 87 and the reasons for the decision
to revoke the WWC clearance and give the WWC exclusion is ‘child safety risk information’, and the Chief
Commissioner of Police or the Regulator is satisfied that disclosing that information would prejudice an
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investigation, enable the discovery of the existence or identity of a confidential source of information relevant
to law enforcement, or pose a serious risk to the safety of any person.

The amendments to sections 66, 69, 88 and 91, have the effect of removing the Regulator’s obligation, in
specific circumstances, to providle WWC applicants or WWC clearance holders information that is
categorised as ‘child safety risk information’ on which the Regulator relies when making a decision to refuse
an application, revoke a WWC clearance and impose an WWC exclusion. These amendments engage the fair
hearing right.

Clause 12 in Part 2.2 inserts new s 19(1)(ab) in the SSR Act, requiring the Regulator, as part of their annual
reporting requirements, to report on the number of adverse decisions made on the basis of child safety risk
information not disclosed to the applicant or clearance holder in accordance with the above amendments to
the WS Act. This will serve the important purpose of providing greater transparency for the public about the
number of such decisions being made.

Privacy right

The amendments to s 54 engage the right to privacy and reputation in s 13 of the Charter as it permits the
Regulator to obtain broader information about a WWC applicant, not only for the assessment of the initial
application but throughout the time the WWC clearance is in force. The provision makes clear that the
Regulator will make broad enquiries of other agencies as to regulatory or disciplinary enquiries and
investigations. The applicant is given an opportunity to consider whether they will proceed with the WWC
check application or not and allowed the chance to provide their informed and free consent. The provision
seeks to achieve the objectives of promoting child safety by enabling the Regulator access to relevant and
appropriate information that is clearly related to the decision as to whether it is appropriate for a person to
work with children. I consider that the privacy right is not in fact limited, given any interference in privacy
would be pursuant to law and is not arbitrary.

Fair Hearing right

Adopting the broad reading of fair hearing, the powers under Chapter 3 of the WS Act to revoke or suspend
an existing WWC clearance are likely to engage this right.

The amendments to sections 66, 69, 88 and 91 provide the Regulator with the discretion, in specified
circumstances, to not provide the applicant or clearance holder with the child safety risk information’ held
by the Regulator when making a decision, or when a decision has been made, the reasons for that decision.
While internal review of an adverse decision is an available option for the applicant (as is the ability to apply
for judicial review in the Supreme Court), without awareness of the reasons for the adverse decision, their
ability to argue against the Regulator’s decision will be impacted.

T accept that not disclosing information to an applicant in these circumstances is a significant limit on the right
to fair hearing. However, the limit serves an important purpose. The Rapid Review made clear the need for a
shared intelligence and risk assessment capability to uphold child safety. The criteria relating to excludable
information is limited to information carrying a risk of adverse public interest outcomes if disclosed, such as
prejudicing an investigation, confidential source or enlivening serious safety risks. It is essential that the
Regulator be able to have regard to all relevant risk information it holds, including intelligence from
confidential sources. It is also essential that those entities sharing confidential information with the Regulator
(such as Victoria Police or Child Protection) can be assured that such information will remain confidential in
limited necessary circumstances. Without this circle of trust, the ability of the Regulator to take swift decisive
action in favour of child safety would be compromised.

In my view, the paramount consideration should be the protection of children and these limits are necessary
to fix quality and safety issues identified by the Rapid Review and give effect to one of its key findings that
the WWC screening needs to be re-calibrated to better protect child safety. Less restrictive alternatives have
not worked. I accordingly consider these changes compatible with the Charter.

Divisions 1 and 2 — Suspension of WWC clearance and Interim bar to engaging in child-related work

Division 1 of Part 3.2 of the Bill, specifically clause 84, empowers the Regulator to suspend a person’s WWC
clearance whilst a re-assessment of their eligibility to hold the WWC clearance is pending. This can occur if
the Regulator receives or becomes aware of child safety risk information and is satisfied that it is in the
interests of child safety to suspend the WWC clearance. A suspension will continue in force until the
Regulator determines whether or not to revoke the WWC clearance, gives an interim WWC exclusion,
withdraws the suspension, or after 24 months (new s 79(7)). The Regulator must review the decision to
suspend a person’s WWC clearance 6 months after it comes into force and then at least every 3 months after
the first review, while the suspension is in force. It is open to the Regulator to withdraw the suspension of a
person’s WWC clearance at any time by providing them with written notice (new s 79(9)).
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In addition to the suspension powers relating to existing WWC clearance holders, Division 2 of Part 3.2 of
the Bill inserts new Part 3.1A into the Worker Screening Act 2020. New s 71A empowers the Regulator to
place an interim bar on an applicant fora WWCC if, at any time before deciding the application, they receive
or become aware of child safety risk information relating to the applicant and are satisfied that an interim bar
is in the interests of child safety. An interim bar will continue in force until the Regulator grants a WWC
clearance, exclusion or an interim WWC exclusion, or the application for a WWCC is withdrawn, or the
Regulator withdraws the interim bar under new s 71D, or after 24 months (new s 71B).

The Regulator must review the interim bar 6 months after it comes into force and then at least once every 3
months after that first review (new s 71C) up to a total permissible time period of 24 months (new s 71B(d)).
The Regulator must give an applicant for a WWC check written notice of the interim bar stating that they
must not engage in child-related work while the bar is in force, and disclose the child safety risk information
on which the interim bar is based (new s 71A(2)(c) unless doing so would prejudice an investigation, enable
the discovery of the existence or identity of a confidential source of information relevant to law enforcement,
or poses a serious risk to the safety of any person (new s 71A(3)).

Privacy right

Given the suspension and interim bar can prevent a person from engaging in child-related work for up to 24
months, this risks interfering with the right to privacy as outlined above, in circumstances where a restriction
on employment sufficiently affects an individual’s personal relationships at work and capacity to experience
a private life. Given the suspension powers and interim bar would prevent a person from pursuing
employment for which they are qualified, it may negatively affect their capacity to develop personal
relationships and have a private life.

However, I consider that the privacy right is not in fact limited, given any interference in privacy would be
pursuant to law and is not arbitrary. In my view, the suspension and interim bar are proportionate, temporary
measures to achieve the important purpose of protecting children by closing a gap in the legislation where
there is currently no ability to immediately prohibit a person from working with children while the Regulator
undertakes an assessment or re-assessment of a person’s WWC clearance and where there is information to
indicate the person may be a safety risk to children. The suite of interim decisions to be made available to the
Regulator, including suspensions and interim bar, will act to ensure the Regulator can act on information that
comes to light if it presents a sufficiently serious risk to child safety. The inclusion of a mandatory review
period for a suspension and interim bar of 6 months then every 3 months is a further safeguard to ensure that
the suspension or interim bar remain appropriate and proportionate. The duration of these interim decisions
is to enable law enforcement investigations and ensuing court matters to be fully resolved. The three-monthly
reviews included are to ensure that the Regulator regularly liaises with outside bodies as to the progress of
investigations and hearings.

Fair hearing

The decision by the Regulator to impose an interim bar or a suspension on a person may engage the right to
fair hearing under s 24 of the Charter, given the right extends to civil proceedings, which may include
proceedings of an administrative character, and could extend to the decisions of entities such as the Regulator
that affect a person’s legal rights and interests.

If a broad reading of the Charter’s fair hearing right is adopted, I accept an interim bar or suspension is likely
to limit the right in that a person is not provided with an opportunity to make submissions to the Regulator
before an interim bar or suspension is imposed, and in some cases will not know the exact content of any
allegations against them. However, I consider that the limit is reasonably justified under s 7(2) of the Charter,
given the power to issue an interim bar or suspension is a crucial protective measure that ensures that persons
who may pose a risk to children are prohibited from working with children until their suitability fora WWC
clearance is properly investigated. I do note that a person is provided with notice of the decision, and a copy
of the information upon which it was based (subject to exceptions relating to investigative integrity, safety of
children and confidential sources), and that both the interim bar and suspension must be reviewed by the
Regulator 6 months after the day the bar or suspension comes into force, and then on a regular basis every 3
months after that up to a maximum total time period of 24 months. A person is not precluded from being able
to provide information to the Regulator in relation to those reviews.

The interim bar and suspension powers improve the WWCC process in Victoria, which was recommended
for reform by the Rapid Review to improve its flexibility, make it fit for purpose and to better prioritise the
safety of children. It adopts the approach taken in other jurisdictions to ensure immediate action can be taken
where there is a real and appreciable risk of harm to children pending a risk assessment or completion of an
investigation. It is critical to the protective objectives of the Bill that the Regulator is provided with the ability
to access broad child safety risk information, including unsubstantiated information, and act to protect
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children’s safety. The suite of above measures function together to ensure that final decisions on
unsubstantiated information would be rare.

I am therefore of the view that Divisions 1 and 2 of Part 3.2 of the Bill are compatible with the right to a fair
hearing under s 24 of the Charter.

Division 4 — Child safety training amendments

Clauses 96 and 98 of Division 4 amend the WS Act to require an applicant fora WWCC to provide proof of
completion of child safety training, defined to mean training approved by the Minister, with their application.
New s 54(6A) makes clear that this training must be completed anew each time an application fora WWCC
is made.

This may engage the right to protection from discrimination but does not limit it due to two further
amendments made by clause 98. New s 54(4A) enables the Regulator to consider an application that does not
include evidence of completion of the training if the Regulator considers that the applicant has made
arrangements to complete the training. This will enable a WWCC to be granted swiftly when required, such
as when kinship care arrangements are made for a child. New s 54(3A) of the WS Act requires the Regulator
to enable reasonable modifications to be made to the training requirement if the applicant has a disability that
prevents them from completing the training.

I 'am therefore of the view that Division 4 of Part 3.2 of the Bill is compatible with the right to protection from
discrimination under s 8 of the Charter.

Division 5 — Power to require production of information

Clause 99 inserts an offence into s 128 of the Worker Screening Act, providing that a person must not give
information that is false or misleading to the Regulator in relation to an application for, or re-assessment of, a
WWC check or in connection with an internal review under Part 3.4A.

Clause 101 inserts new ss 142A and 142B. Section 142A empowers the Regulator to request information and
documents for the purpose of carrying out an NDIS check or WWC check, re-assessment of eligibility to hold
such checks, and carrying out internal review under Parts 4.1 or 3.4A of the Worker Screening Act 2020.
Under s 142A(7), a person who fails to comply with a notice for production without reasonable excuse can
be penalised. Section 142A(8) provides protection against self-incrimination for a natural person by allowing
that person to refuse or fail to provide information they are required to provide if doing so would incriminate
them.

Section 142B provides that nothing in this Act entitles or requires a person to disclose information that is
subject to legal professional privilege or client legal privilege and does not affect the law or practice relating
to these privileges.

Section 143 (as inserted by Clause 102) protects a person who produces information that is authorised or
required under s 142A from liability.

Freedom of expression

These provisions may engage the right to freedom of expression by limiting the kind of information that a
person may impart, including through providing documents. However, to the extent that the right is engaged,
any limitation imposed would fall within the internal limitations to the right in s 15(3), as reasonably necessary
to respect the rights and reputation of other persons, or for the protection of public order. The prohibitions are
necessary to ensure the accuracy of the information provided to the Regulator. Further, the restrictions are
critical to ensuring the worker screening schemes can effectively assist in protecting children and persons
with disability from harm. By reducing the risk that the Regulator’s decisions regarding a clearance will be
based on false or misleading information, or that a person will provide a misleading clearance document in a
work situation, the provision reduces the risk that an inappropriate person will be able to work with children
or persons with a disability. Accordingly, I consider these provisions to be compatible with the right to
freedom of expression under the Charter.

Division 8 — Internal review and further WWC category A applications

Division 8 of Part 3.2 of the Bill inserts new Part 3.4A into the Worker Screening Act to enable persons who
are subject to various WWC exclusion and clearance decisions to apply for an internal review by the Regulator
(new s 92A). In the case of a WWC category A exclusion or re-assessment, a person may make a further
application to the Regulator (new s 92B). The internal review of a decision or further application must then
be conducted by a person at the Regulator who did not make the original decision or to the extent practical
was not substantially involved in the original decision, is in a position that is equal or more senior than the
original decision maker and is suitably qualified or experienced to deal with the issues raised by the internal
review or further application (new s 92D). In conducting an internal review, the Regulator may request advice
from an independent expert advisory panel established by new Division 3A of Part 10 of the SSR Act. For
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the purposes of a further application made under new s 92B, that is by a person after receiving an WWC
category A exclusion or re-assessment, the Regulator must request advice from an independent expert
advisory panel (new s 92E).

For internal reviews the original decision must be confirmed unless the Regulator is satisfied that the applicant
holding the WWC clearance would not pose an unjustifiable risk to the safety of children having regard to
various matters, including that they are satisfied that a reasonable person would allow their child to have direct
unsupervised contact with the applicant while the applicant was engaged in any type of child-related work.
Ultimately, the internal reviewer within the Regulator may decide to confirm the decision to impose a WWC
exclusion, revoke a WWC clearance, or withdraw the decision to give a WWC exclusion or revoke a WWC
clearance. Notice of the decision must be given to the applicant, and where the outcome is adverse to them,
the notice must include a statement of reasons.

Division 9 of Part 3.2 of the Bill contains consequential amendments to the Worker Screening Act. Clause
120 repeals Part 4.3 of the Worker Screening Act which provided a right of review to VCAT for various
WWC clearance decisions, including the decision to give a WWC exclusion and the decision to revoke a
WWLC clearance. Accordingly, the only review pathway for these decisions will now be via the internal review
process discussed above, rather than to VCAT.

Fair hearing

The removal of the right to apply to VCAT for review of WWC clearance decisions interferes with the right
to fair hearing under s 24(1) of the Charter, which is concerned with the ability of a person affected by a
decision to know the matters relevant to the decision and to have a reasonable opportunity to present their
case and respond to adverse information.

While the opportunity to be heard by an independent tribunal has now been removed, the internal review and
further application mechanisms do allow an applicant to provide further information they consider relevant
(new s 92A(5)(c) and 92B(4)(d)), and the person conducting the internal review may also seek advice from
an independent expert advisory panel in considering whether to confirm or withdraw the decision (new s
92E). For further applications made in relation to WWC category A exclusions, advice from an independent
expert advisory panel must be sought. Further, where an internal review results in an outcome adverse to the
applicant, a statement of reasons must be provided. This mitigates the impact on fair hearing rights to a
material degree.

To the extent, however that fair hearing rights are limited, in that an applicant is not afforded a right to review
before an independent tribunal, I am satisfied that the limits are reasonable and justified in the circumstances
in accordance with s 7(2) of the Charter, in that the replacement of the VCAT review rights with the internal
review pathway will ensure more consistent decision making that applies a child safety lens, consistent with
the Rapid Review’s recommendations that reviews be conducted by persons with specialist expertise in child
safety. It is also anticipated that this pathway will be more straightforward and accessible for applicants.

To the extent that fair hearing rights are limited, the limitation is demonstrably justified given the over-arching
purpose is protection of children from harm and is also reasonably balanced by the range of safeguards ‘built
in’ to the internal review model — namely:

*  Members of the independent expert advisory panel will be appointed by the Minister based on their
qualifications or experience. This ensures independence from the Regulator, as does the
requirement for the Minister to appoint an independent Convenor of the expert panel.

*  The protection of children hinges substantially on worker decisions being informed by specialist
knowledge acquired through dedicated training, study or experience (e.g. in fields like child health
and wellbeing and criminology). The Bill specifically requires that internal review decision-makers
be suitably qualified or experienced to deal with the issues raised by the WWCC determination. In
addition, the requirement to establish an independent expert advisory panel that can advise the
Regulator on internal review matters will also promote the protective purpose of the child safety
reforms, ensuring that decision-making is consistent and grounded on a sound, rational basis.

*  The Bill’s requirements that there be structural separation between first-instance and review
decisions, equivalence (at minimum) in seniority for review decisions, and more robust written
notice requirements are also important procedural fairness safeguards.

Importantly, judicial review in the Supreme Court will remain an option for individuals affected by adverse
WWCC decisions.

I therefore consider that new Divisions 8 and 9 of Part 3.2 of the Bill are compatible with the right to fair
hearing under s 24 of the Charter.
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Chapter 4 — Disability legislation amendments
Part 4.1 — Amendment of Disability Service Safeguards Act 2018
New regulatory scheme for unregistered disability workers and regulated social service workers or carers

Part 4.1 of the Bill includes key amendments that streamline and simplify the regulation of workers in the
disability and social services sectors. Clause 150 renames the Disability Service Safeguards Act 2018 to the
Disability and Social Services Worker Act 2018. In particular, clause 157 inserts a new Part 6 into the
Disability Service Safeguards Act which covers matters previously covered by both Part 9 of the Disability
Service Safeguards Act and Part 5 of the SSR Act, which is repealed by Part 4.3 of the Bill (noting that matters
previously covered by Part 6 of the Disability Service Safeguards Act are moved to the SSR Act by clause
391). This is to ensure that unregistered disability workers and regulated social service workers and carers are
regulated in a largely consistent manner by the Regulator.

Many of the provisions in clause 157 already existing, under Part 9 of the Disability Service Safeguards Act
and Part 5 of the SSR Act, so their human rights impacts have been discussed in previous Statements of
Compatibility. However, as the scope of the worker regulation scheme could be expanded via regulations to
apply to a larger class of workers than is currently the case under the SSR Act, the impact on rights is restated
or considered aftresh as required below.

Preliminary assessments

New s 19 of the Disability Service Safeguards Act enables the Regulator to conduct a preliminary assessment
to determine whether to investigate if a regulated social service worker or carer is engaging in or has engaged
in various prescribed conduct, or conduct that causes serious harm or is reasonably likely to cause serious
harm or persistent or repeated conduct that results in harm, to a regulated social service user or a person with
the characteristics of a regulated social service user.

Investigations

Following the preliminary assessment, new s 20 of the Disability Service Safeguards Act provides that the
Regulator may decide to investigate the matter, refer the matter to a regulatory entity, provide information or
guidance to the worker or carer, issue a condition notice, make an interim prohibition order and investigate
the matter, determine the worker or carer is a registered NDIS provider or person employed or engaged by a
registered NDIS provider, or determine that the matter does not require further investigation or action.

New Division 4 of Part 6 of the Disability Service Safeguards Act provides for the investigation the Regulator
may conduct following a preliminary assessment into the conduct of unregistered disability workers or a
regulated social service worker or carer. Under new s 31, the Regulator is not bound by the rules of evidence
in conducting an investigation but is bound by the rules of natural justice. Under new s 13 of the Disability
Service Safeguards Act (inserted by clause 156 of the Bill) the Regulator may obtain and use a report from
an expert (which may include a registered disability worker) to assist them in conducting an investigation and
considering what further action to take.

At the completion of an investigation, an investigation report is completed (new s 39) and the Regulator may
confirm recommend actions that the worker or carer must take to address the findings, refer the matter to a
regulatory entity, provide information or guidance to the worker or carer, issue a condition notice, make a
prohibition order in respect of that worker or carer, or determine not to take any further action (new s 40). The
Regulator must give notice to the worker or carer of the outcome of an investigation and a copy of the
Regulator’s report, or those parts that relate to the worker or carer (new s 41). The Regulator may also disclose
the report to other entities such as the Australian Health Practitioner Regulation Agency in certain
circumstances (new s 44).

Information gathering powers

The Bill includes several information gathering powers in a range of circumstances.

New s 16 of the Disability Service Safeguards Act provides that a regulated social service provider and its
employees must provide the Regulator, an authorised officer or independent investigator with reasonable
assistance and access to records and employees, as required.

New s 19(3)(b) of the Disability Service Safeguards Act gives the Regulator the power to request information
from any person or body about the conduct of the unregistered disability worker or regulated social service
worker or carer.

Information sharing

Under new s 17, the Regulator must report to the Chief Commissioner of Police if they become aware that an
unregistered disability worker or a regulated social service worker or carer may be, or have been, involved in
criminal conduct. New s 18 provides that the Regulator may obtain information from the Chief Commissioner
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of Police as to whether Victoria Police is investigating an unregistered disability worker or regulated social
service worker or carer, and the result of that investigation, if the Regulator reasonably believes that the
worker or carer is engaging or has engaged in conduct that may be the subject of a preliminary assessment or
investigation.

New s 291E of the SSR Act also provides that the independent expert advisory panel can consider any
document or information provided to the panel by the Regulator for the purpose of any requests for advice.

Referral of matters

New s 20(1)(a)(ii) of the Disability Services Safeguards Act provides that at the completion of a preliminary
assessment, the Regulator may refer the matter to another regulatory entity, with s 25 setting this power out
in full. New s 24 also provides that the Regulator must refer the matter to the NDIS Quality and Safeguards
Commission if the carer or worker is a registered NDIS provider or is employed or engaged by a registered
NDIS provider.

Notification to employer

New s 22 of the Disability Service Safeguards Act provides that a worker or carer’s employer is to be notified
of a determination by the Regulator to conduct an investigation following a preliminary assessment, and new
s 23 provides that the Regulator must notify a worker or carer’s employer of a determination after a
preliminary assessment to provide information or guidance to the worker or carer.

A carer or worker’s employer may be notified of the final outcome of an investigation under new s 42(1).
Any other person that had been notified that an investigation was to be carried out must be notified of the
outcome (new s 42(2)). The Regulator may also provide a worker or carer’s employer with a copy of the
investigation report under new s 42(4) in certain circumstances.

Privacy right

The scope of the right in s 13(a) of the Charter not to have a person’s privacy, family, home or correspondence
unlawfully or arbitrarily interfered with is broad and protects persons from unjustified interference with their
personal and social sphere.

The information gathering, information sharing and referral powers discussed above allow or require
potentially sensitive and personal information to be shared with the Regulator, persons from whom expert
assistance is sought or independent expert advisory panellists (where advice is sought), and with agencies
such as Victoria Police. Notice of a preliminary assessment, investigation and provision of a copy of the
investigation report must be provided to a worker or carer’s employer. These actions may constitute an
interference with privacy rights under the Charter.

However, I consider that any such interference is lawful and not arbitrary. This is because the provision of, or
sharing of, information would be pursuant to properly circumscribed legislation which is appropriately
confined to facilitate the legitimate purpose of the Bill, being promoting the quality, safety and sustainability
of the disability and regulated social services workforce and ultimately to protect the vulnerable users of these
services. It is important that employers of these workers and carers are informed of the actions taken by the
Regulator in respect of their employees, so that they can implement measures to ensure the safety of service
users. As I discussed above, persons working in this highly regulated environment must necessarily have a
lesser expectation of privacy in relation to their personal information so far as it is relevant to their
employment in this context.

Further, safeguards have been included in the Bill, including new s 26 which makes it an offence to publish
information relating to a preliminary assessment that would enable the identification of a disability service
user or a regulated social service user who is affected by the conduct of the carer or worker, or a notifier or
complainant in relation to the preliminary assessment. There are also carve outs that provide that disclosure
of a report must not be made in circumstances where this would identify a child, young person or disability
service user, regulated social service user or primary family carer to whom the services were provided, or
their family member.

I therefore consider that the powers conferred on the Regulator in respect of preliminary assessments,
investigations and the gathering and sharing of information and referral of matters in clause 157 of the Bill
do not limit the right to privacy.

Freedom of Expression

The information-gathering powers of the Regulator to compel persons to provide information or assistance
may also interfere with the right to freedom of expression, to the extent that the right extends to a right not to
express or impart information. However, these powers are required to ensure the effective regulation and
investigation of persons providing services to vulnerable people in the disability and regulated social services
sectors. Accordingly, I am of the view that to the extent the right is limited, that limit is reasonably justified



BILLS

4534 Legislative Assembly Wednesday 12 November 2025

in the circumstances pursuant to s 7(2) of the Charter, in that such powers are necessary to facilitate the
regulation of these sectors and the protection of vulnerable people. I am therefore satisfied that the information
gathering provisions in clause 157 of the Bill are compatible with the right to freedom of expression.

Condition notices

New Division 5 of the Disability Service Safeguards Act provides for the Regulator to issue condition notices
to an unregistered disability worker or a regulated social service worker or carer after conducting a preliminary
investigation or at the completion of an investigation. New s 45(5) provides that the Regulator may consult
the provider on the proposed conditions, where the worker or carer is employed or engaged by a registered
disability service provider or regulated social service provider. New s 45A sets out the conditions that can be
imposed on a worker or carer, which include undertaking a period of supervised practice, further training,
refraining from or doing something in relation to their practice, or to practice in a certain way or any other
appropriate condition.

New s 45C provides that the condition notice is to be served on the carer or worker. A copy of the condition
notice must also be given to their employer (new s 45D). New s 45F provides that details of the condition
notice for an unregistered disability worker are to be published in the Government Gazette including the
worker’s name and the conditions imposed upon them, while new s 45G provides that the Register of
Prohibition Orders must be updated to include details of the condition notice. Condition notices may be varied
upon application by the person under the notice under new s 45H, and any variations must also be published
and recorded in the Register of Prohibition Orders.

Condition notices can be revoked following an application under new s 45J and, if granted, the revocation
will be published (if it relates to a disability worker), the notice provided to both the carer or worker and their
employer, and the relevant Register of Prohibition Orders updated under new s 45K. Condition notices will
also be subject to the new internal review pathway set out in new Division 8 of the Disability Services
Safeguards Act.

Privacy and reputation

The publication of condition notices and their variation and revocation in the Government Gazette and in the
Prohibition Order Register, and their provision to employers and other entities, engages the right to privacy
and reputation, given it would reveal the names of workers and carers who have been subject to preliminary
assessment or investigation by the Regulator, and details of the conditions imposed upon them.

However, I consider that the right to privacy and reputation is not limited, because the interferences would be
pursuant to law, and are proportionate to the legitimate purpose of ensuring proper regulation of unregistered
disability workers and regulated social services carers and workers in order to protect the vulnerable users of
these services. Conditions are only imposed on workers or carers when they are considered necessary to
prevent a risk to disability service users or regulated social services users, or to address a failure to comply
with an approved code of conduct (new s 45(3)(a) and (b)), and it is necessary that employers of carers and
workers are advised of the imposition of condition notices to ensure they can be properly implemented and
enforced and that service users are protected.

I am therefore satisfied that the right to privacy and reputation is not limited by new Division 5 of the
Disability Service Safeguards Act.

Right to freedom from forced work

The compulsion to undertake an activity or to ‘do’ something as required by a condition notice may interfere
with the right to freedom from forced work, specifically the prohibition on compulsory labour in s 11(2) of
the Charter. I am of the view, however, that the right is not engaged as any work required by a condition
would fall within the scope of the exception to the prohibition in s 11(3) of the Charter, namely work or
service that ‘forms part of normal civil obligations,” as the conditions are imposed on workers or carers who
are engaged in the regulated disability and social services sectors and have voluntarily assumed associated
responsibilities and obligations. Additionally, the condition notices serve an important preventative purpose,
being to prevent a risk to disability service and regulated social service users.

Fair hearing

The concept of a “civil proceeding’ in s 24(1) is not limited to judicial decision makers, but may also, adopting
a broad reading of s 24(1), encompass the decision-making procedures of other administrative decision-
makers. If a broad interpretation is adopted and it is understood that the fair hearing right is engaged by the
decision of the Regulator to issue a condition notice to a worker or carer, I am satisfied that this right would
not be limited because there are various procedural fairness safeguards provided in the Bill, including notice
requirements to the carer or worker, the right to apply for a variation or revocation of the condition notice,
and the right to apply for an internal review by the Regulator (new Division 8).
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Interim prohibition orders and prohibition orders

New Division 6 of the Disability Service Safeguards Act empowers the Regulator to impose an interim
prohibition order on an unregistered disability worker or regulated social services carer or worker following
a preliminary assessment or during an investigation, which prohibits the worker or carer from providing
relevant disability services or regulated social services. New Division 7 then empowers the Regulator to
impose a prohibition order upon completion of an investigation. These divisions replace parts of Part 9 of the
Disability Service Safeguards Act and Part 5 of the SSR Act.

There are similar notice and publication requirements for both interim prohibition orders and prohibition
orders as with condition notices, with publication in the Government Gazette where the order applies to a
disability worker, and in the Prohibition Order Register, and a copy of the order must be provided to the
worker or carer’s employers and may be given to past employers and other entities such as the Health
Complaints Commissioner where relevant.

An interim prohibition or prohibition order may be varied or revoked upon an application by the carer or
worker that is subject to it.

Prohibition orders will be issued after a show cause process, whereby the carer or worker will be given notice
of the proposed order and invited to provide a written or oral submission to the Regulator (new s 47 of the
Disability Service Safeguards Act). The Regulator must not make a prohibition order against a worker or
carer unless they reasonably believe the worker or carer poses an unjustifiable risk to a disability or regulated
social service user and various factors are outlined in the Bill that will guide them in considering whether the
worker or carer poses such a risk (new s 47A). These include whether a reasonable person would allow a
disability or regulated social service user to have direct unsupervised contact with the worker or carer, and
whether it is in the public interest that the worker or carer continues to be able to provide disability or regulated
social services.

Fair hearing

Clauses 277 and 387 of the Bill repeal parts of the Disability Services Safeguards Act and SSR Act that
provided that certain decisions relating to prohibition orders or interim prohibition orders were reviewable by
VCAT. New Division 6 contains regular periodic review requirements for interim prohibition orders by the
Regulator (new s 46H) which also allows the carer or worker to make written submissions to the Regulator
and receive reasons for the decision if the interim prohibition order is confirmed. Further, new Division 8
provides a right of internal review to the Regulator for both an interim prohibition order and a prohibition
order (see new s 48) during which process the Regulator may obtain advice from an independent expert
advisory panel (see new s 48D). New s 48G provides that the Regulator must provide notice of the outcome
of the internal review to the applicant and provide a statement of reasons in the event of an outcome adverse
to the applicant. Finally, the worker or carer would also have a right of judicial review of a decision to issue
an interim prohibition order or prohibition order.

As discussed above in respect of condition notices, if a broad interpretation of s 24 of the Charter is adopted
and it is considered that the fair hearing right is engaged by the decision of the Regulator to issue an interim
prohibition order or prohibition order, this right would, in my view, not be limited because there are various
procedural fairness safeguards provided in the Bill, including: notice requirements to the carer or worker; the
right to apply for a variation or revocation of the order; the show cause process for prohibition orders outlined
in new s 47 which provides the carer or worker with the opportunity to make submissions; the right to make
submissions to the Regulator at any time in relation to an interim prohibition order, which new s 46H requires
must be considered at the next review, and; the right of internal review under new Division 8 (which may
involve advice from an independent expert advisory panel).

As such, I am of the view that the right to a fair hearing is not limited by new Divisions 6 and 7 inserted into
the Disability Service Safeguards Act by clause 157 of the Bill. In the event that it is considered that this
constitutes a limit on the right, for instance by not providing for VCAT review of a decision to make an
interim prohibition order or prohibition order, I am satisfied that any such limit is reasonable and justified in
the circumstances where internal review is available. The threshold for imposition of an interim prohibition
order or prohibition order is quite high — an unjustifiable risk to disability or social service users — and is
necessary for the regulation of the disability and social services sectors, and the protection of people that use
them. I draw on my above reasoning that effective protection of disability service users hinges on decisions
being informed by specialist knowledge acquired through dedicated training, study or experience.

Privacy right

I am also satisfied that the publication and notice provisions pertaining to interim prohibition orders and
prohibition orders do not limit the right to privacy for similar reasons as above — they are lawful and not
arbitrary in that they are necessary to ensure the orders are complied with and vulnerable disability and
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regulated social services users are protected. Insofar as the orders interfere with the right to privacy in that
they prevent a person from working in their chosen field, I also consider there to be no limit on the right for
the same reasons.

Double punishment

I'am also of the view that interim prohibition orders or prohibition orders do not limit the right not to be tried
or punished more than once. While these orders may be applied to persons who have previously been found
guilty of prescribed criminal offences, disciplinary or regulatory action such as this does not fall within the
scope of the right, given they are not criminal sanctions. Interim prohibition orders and prohibition orders,
rather than being sanctions designed to punish, are effectively protective tools which are aimed at preventing
harm to disability and regulated social service users by preventing workers or carers who have engaged in
harmful or even criminal conduct in the past, from providing these services. They are made on a criteria
directed at avoiding risk to disability and regulated social service users. Accordingly, I do not consider that
these orders constitute punishment within the meaning of this right.

‘Reasonable excuse’ offence provisions

Presumption of innocence (section 25(1))

Clause 157 of this Bill introduces two offence provisions that contain ‘reverse onus’ elements (new ss 26 and
43 of the Disability Service Safeguards Act). The right to presumption of innocence in s 25(1) of the Charter
is relevant to provisions which shift the burden of proof onto an accused in a criminal proceeding, so that the
accused is required to prove matters to establish, or raise evidence to suggest, that he or she is not guilty of an
offence. The identified offences all require the proof of a ‘reasonable excuse’.

As these offences are summary offences, s 72 of the Criminal Procedure Act 2009 will apply to require an
accused who wishes to rely on the ‘lawful authority or excuse’ defence to present or point to evidence that
suggests a reasonable possibility of the existence of facts that, if they existed, would establish the excuse. In
other words, the provision imposes an evidential onus on an accused when seeking to rely on the defence.
Case law has held that an evidential onus imposed on establishing an excuse or exception does not limit the
Charter’s right to a presumption of innocence, as such an evidential onus falls short of imposing any burden
of persuasion on an accused. Once the accused has pointed to evidence of a reasonable excuse, the burden
shifts back to the prosecution who must prove the elements of the offence. Accordingly, I do not consider that
the ‘reasonable excuse’ offence provisions in clause 157 limit the right to be presumed innocent in s 25(1) of
the Charter.

Registers of Prohibition Orders

Clause 291 of the Bill substitutes Division 4 of Part 15 of the Disability Service Safeguards Act with a new
Division 4 (Registers of Prohibition Orders). Subdivision 1 relates to disability services, subdivision 2 relates
to regulated social services and subdivision 3 concerns the update of personal information.

Under subdivision 1 of new Division 4, the amendments remake existing s 251 and provide that the Regulator,
rather than the Commission, has responsibility for maintaining the Register of Prohibition Orders — Disability
Services. New s 251 provides that the Regulator must keep a public register of persons (other than registered
disability workers) who are issued with a prohibition order, an interim prohibition order or a condition notice
in relation to the provision of disability services. The section outlines the information that must be included
in the Register of Prohibition Orders — Disability Services and includes the name of the person, the type of
order or notice, details of the disability services that the worker is prohibited from providing or which are
subject to conditions, the period for which the order or notice is in force and the reasons for the decision to
make the order or issue the notice.

New s 251A provides that the Regulator must ensure that the Register of Prohibition Orders — Disability
Services is accessible on the Regulator’s website, may be inspected at the office of the Regulator and that a
person may obtain a copy of an extract from this Register without charge. Consequently, this Register will
continue to be publicly available.

Subdivision 2 creates the Register of Prohibition Orders — Regulated Social Services. This replaces the worker
and carer exclusion scheme (WCES) database established under s 83 of the Social Services Regulation
Act 2021. Under new s 251B the Regulator must keep a register of all persons issued with a prohibition order,
interim prohibition order or a condition notice in relation to the provision of a regulated social service. This
register must include certain details against the name of the person issued with the order or notice, namely,
the type of order or notice issued, details of the regulated social services that the person is prohibited or
excluded from providing or which are subject to conditions, the period and the reasons for the decision to
make the order or issue the notice. The Register of Prohibition Orders — Regulated Social Services will not
be publicly available.



BILLS
Wednesday 12 November 2025 Legislative Assembly 4537

New s 251C requires that, before employing or engaging a person as a regulated social service worker or
carer, a regulated social service provider must request the Regulator disclose certain information about the
person. The Regulator may provide any information recorded on the Register of Prohibition Orders —
Regulated Social Services to a regulated social service provider for the purpose of responding to the request.

New s 251D in subdivision 3 inserts a requirement that a person who is subject to a prohibition order, an
interim prohibition order or a condition notice, must notify the Regulator, as soon as practicable, of any change
to their name or place of residence.

Privacy and reputation

The right to privacy and reputation is relevant to these provisions. Inclusion of a person’s personal information
on these Registers may interfere with a person’s privacy and reputation, to the extent that it provides they
have been subject to an order or notice in relation to the provision of disability services or the provision of a
regulated social service and the details of excludable conduct.

In respect of the Register of Prohibition Orders — Disability Services, this Register is already publicly
available. It records a range of personal information and will engage the right to privacy and reputation under
the Charter. The purpose of this Register is to make relevant information about disability workers available
to the public, particularly disability service users who may directly engage a disability worker, which serves
an important purpose of promoting transparency and assisting users of disability services to make informed
decisions. To the extent that the right to privacy and reputation is relevant to the information required to be
listed on this Register, I believe that any interference with that right is lawful and not arbitrary. The particulars
which are to be listed on this Register are clearly set out, and their listing is a known condition of any person
seeking to work as a disability worker. The collection and publication of information on this Register is
necessary for and tailored to ensuring compliance with the regulatory scheme and promoting transparency
and public safety, and accordingly does not constitute an arbitrary interference with privacy or an unlawful
attack on a person’s reputation.

In respect of the Register of Prohibition Orders — Regulated Social Services, in addition to the observations
above, any interference will be authorised under legislation and is subject to appropriate safeguards, including
that the Register be kept private and information on it only shared with regulated social service providers
upon their request in relation to a particular person.

Further, the Registers must be kept in a way that ensures they are up to date and accurate. [ therefore consider
that these clauses are compatible with the right to privacy and reputation.

Information sharing

Clause 297 amends s 257 of the Disability Service Safeguards Act to expand the scope of the provision to
capture ‘regulated social services workers or carers’ in addition to unregistered disability workers. This
section provides that the Regulator may request information from a worker screening unit for the purposes of
determining whether to make an interim prohibition order or a prohibition order and may give the worker
screening unit any information concerning the worker that is necessary to conduct a worker screening check
on the worker. I consider this amendment compatible with the right to privacy for the reasons above, relating
to the necessity of the Regulator being able to access, and make decisions in regard to, all relevant risk
information.

Amendments to certain offences in Division 1 of Part 16 of the Disability Service Safeguards Act

Clauses 299 to 306 of the Bill amend various offence provisions in Division 1 of Part 16 of the Disability
Service Safeguards Act. The amendments add a ‘without reasonable excuse’ exception to a number of
offences in that Division.

Right to be presumed innocent

As discussed above, s 25(1) of the Charter provides that a person charged with a criminal offence has the right
to be presumed innocent until proved guilty according to law. The right in s 25(1) is relevant where a statutory
provision shifts the burden of proof onto an accused in a criminal proceeding, so that the accused is required
to prove matters to establish, or raise evidence to suggest, that they are not guilty of an offence.

The amendments in clauses 299 to 306 of the Bill either amend existing offence provisions or add new offence
provisions. These amendments add or include a ‘without reasonable excuse’ exception in a number of
offences.

For the same reasons as discussed above, I do not consider that an evidential onus such as these provisions
limits the right to be presumed innocent, in accordance with the case law on this question.
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New sections 266A to 266G

Clause 304 of the Bill introduces new ss 266A to 266G into the Disability Service Safeguards Act. These
sections include an offence for where a person applies for employment or engagement providing a disability
service or a regulated social service if prohibited (new s 266A), an offence for where a person applies for
employment if they are under investigation (new s 266B), and an offence to apply for employment or
engagement without disclosing details of a condition notice, without reasonable excuse (new s 266C). New s
266D adds an offence for a disability worker or regulated social service worker or carer who is given an
interim prohibition order, condition notice or notice of investigation under the Disability Service Safeguards
Act for failing to disclose certain details to the Regulator within a specified time, without reasonable excuse.
Clause 304 of the Bill also adds offences of failing to notify an employer of an investigation (new s 266E) or
a condition notice (new s 266F) for unregistered disability workers or a regulated social service worker or
carer, without reasonable excuse. New s 266G adds an offence for failing to notify an employer of a
prohibition or exclusion.

These offence provisions can be construed as prohibiting conduct that is protected by the Charter, namely
freedom of expression and freedom not to impart information (s 15) and the right to privacy (s 13). As stated
above, the right to privacy has been interpreted to extend to matters relating to the right to seek employment,
and may be interfered with where employment restrictions impart sufficiently upon the personal relationships
of the individual and otherwise upon the person’s capacity to experience a private life. The requirement to
notify an employer of an investigation may also have follow-on implications if the person is treated adversely
on the basis of this information. Nevertheless, I consider that these prohibitions are necessary to ensure the
implementation of the reforms and increased protection for disability service and regulated social service
users. They give necessary effect to the prohibition and exclusion schemes and criminalise behaviour that is
intended to undermine the efficacy of these protective schemes and associated investigations.

Criminal liability of officers of a body corporate

Clause 306 of the Bill substitutes ss 268 to 272 of the Disability Service Safeguards Act. New s 272 provides
that if a body corporate commits certain specified offences, then an officer of the body corporate also commits
an offence against the provision if the officer authorised or permitted the commission of the offence by the
body corporate or was knowingly concermned in any way in the commission of the offence by the body
corporate. The offences covered by this provision are listed in new s 272(2) and include:

*  New s 26(1) (Offence to publish identifying information);
*  Section 258(3) and (4) (Restrictions on use or protected titles);

*  Section 259(4) and (5) (Claims about type of registration or endorsement or qualification to hold
type of registration or endorsement),

*  Section 260(3) (Claims about division of the Register);

*  Section 261 (Restriction to provide prescribed disability service);

*  Section 262 (Directing or inciting unprofessional conduct or professional misconduct);
*  Section 267(2) (Advertising offences);

*  New s 268 (Regulated social service provider employing or engaging a person without a Register
check);

*  New s 269(1),(2), (3) and (4) (Regulated social service provider employing or engaging a
prohibited person);

*  New s 270 (Registered disability provider employing or engaging a prohibited person).
Right to be presumed innocent

New s 272 is relevant to the presumption of innocence as it may operate to deem as ‘fact’ that an individual
has committed an offence based on the actions of the body corporate. New s 272(3) provides that an officer
may rely on a defence available to the body corporate but bears the same onus of proof to establish the defence
as the body corporate.

Further, new s 272(3) provides that the officer, in relying on the same defence as that is available to the body
corporate, bears the same burden of proof that the body corporate would bear in order to establish a relevant
defence.

I consider that new s 272 of the Disability Service Safeguards Act does not limit the right to the presumption
of innocence. Firstly, new s 272 requires the prosecution to prove the accessorial elements of the offence —
that is that the officer authorised or permitted the offence or was knowingly concerned in the commission of
the offence by the body corporate. Further, the provision only places an evidential burden on an accused to



BILLS
Wednesday 12 November 2025 Legislative Assembly 4539

establish a defence, and the prosecution is still required to prove the main elements of the offence. Finally,
the evidence required to establish a relevant defence will likely be peculiarly within the personal knowledge
of the officer and would be difficult for the prosecution to establish.

In my view, it is appropriate to extend the criminal liability of bodies corporate, and to make officers liable
for the conduct of the body corporate and its employees and agents, in order to ensure proper compliance with
the regulatory regime. A person who elects to undertake a position as an officer of a body corporate accepts
that they will be subject to certain requirements and duties, including a duty to ensure that the body corporate
complies with its legal obligations, and does not commit offences. Affected persons should be well aware of
the regulatory requirements and, as such, should have the necessary processes and systems in place to
effectively meet these requirements and not incur accessorial liability. Finally, the offences are not punishable
by a term of imprisonment.

Should the right to the presumption of innocence in fact be limited by these provisions, I am of the view that
any limitation is reasonable and demonstrably justified, in that it is a proportionate measure to the legitimate
purpose of the offences, which are to ensure the compliance of bodies corporate with the regulatory regime
and to protect people accessing disability services and regulated social services. Courts in other jurisdictions
have held that the presumption of innocence may be subject to reasonable limits in the context of regulatory
compliance, particularly where regulatory offences may cause harm to the public.

Compensation for acts done in exercise of powers under the Disability Service Safeguards Act

Clause 316 of the Bill proposes to repeal s 283 of the Disability Service Safeguards Act, which allows
compensation to be claimed from the Commission if loss or expense is incurred because of a power exercised
or purported to be exercised under the Disability Service Safeguards Act by an authorised officer. The
provision also allowed compensation in other circumstances, such as a result of a person complying with the
requirements of the Act, where compensation is ordered to be paid in a proceeding in a court with jurisdiction
for the recovery of the amount of compensation claimed, and where the court orders compensation to be paid
if it is satisfied that it is fair to do so in the circumstances in a particular case. This is relevant to property
rights, as it may affect a person’s right to be compensated by the Commission in circumstances prescribed by
the Act.

New Part 19 contains a proposed provision that allows persons who were entitled to compensation from the
Commission to claim that compensation from the Regulator (new s 298 of Part 19 in clause 319). This
preserves the rights of any person with a claim under s 283 despite its repeal.

As s 283 is repealed, compensation will no longer be provided for under the Disability Service Safeguards
Act. This may engage the right to property, insofar as a cause of action may be considered ‘property’. A
deprivation in this context is unlikely, as a person will retain their right to seek a remedy for any loss or
damage at common law.

Liability for acts done in exercise of powers under the Disability Service Safeguards Act

Similarly, clause 317 proposes to amend s 285 to transfer protection of a ‘protected person’ from personal
liability for acts done under the Disability Service Safeguards Act from the Commissioner to the Regulator.
It also grants similar protection from liability to a person appointed as the acting Regulator under the Social
Services Regulation Act, an Associate Regulator or a person appointed as an acting Associate Regulator under
the Social Services Regulation Act, and a member of a panel. Under this section, a person is not personally
liable for anything done or omitted to be done in good faith in the exercise of a power or the performance of
a function under the Disability Service Safeguards Act or in the reasonable belief that the act or omission was
pursuant to a power or a function under the Disability Service Safeguards Act.

This may engage the right to property, insofar as a cause of action may be considered ‘property’. The Bill
transfers protection from one statutory body to another, but in doing so it removes the immunity for staff,
authorised officers and investigative officers. Any liability resulting from an act or omission of a protected
person — now meaning the Regulator, an Associate Regulator or a person appointed as an acting Associate
Regulator under the Social Services Regulations Act, and a member of a panel — attaches instead to the State,
meaning that a plaintiff is not deprived of access to the court to seek a remedy for any loss or damage.

As for the substantive effect of the immunity, any deprivation of a claim for personal liability is in accordance
with law and not arbitrary, as it is reasonably necessary to achieve the important objective of ensuring that the
Regulator can exercise their statutory functions and powers in good faith without exposure to the prospect of
personal liability. These immunity provisions are commonly afforded to Regulators in order to maintain the
effectiveness ofits protective functions without fear of tort liability. Without at least some degree of protection
from litigation, a Regulator may be reluctant to exercise powers or conduct duties essential to upholding the
protective aim of the scheme, notwithstanding their statutory authorisation to do so. The immunities will
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ultimately facilitate the proper exercise of powers which are directed at safeguarding the rights of disability
and regulated social service users.

The removal of staff, authorised officers and investigative officers is in accordance with government policy,
noting that for many years Victorian Public Service (VPS) agreements have provided for VPS employees to
be indemnified for legal costs in these circumstances. The current VPS agreement (2024) provides that where
legal proceedings are initiated against an Employee as a direct consequence of the Employee legitimately and
properly performing their duties, the Employer will not unreasonably withhold agreement to meet the
Employee’s reasonable legal costs relating to the defence of such proceedings. Although the amendment
removes the immunity, it therefore does not deprive a plaintiff access to the court to seek a remedy for any
loss or damage alleged to have been caused by staff, authorised officers and investigative officers employed
by the Regulator.

New Part 19 (Transitional and savings provisions)

Clause 319 inserts a proposed Part 19, which contains new transitional and savings provisions into the
Disability Service Safeguards Act to transfer the powers of the Board, Commissioner and Commission to the
Regulator.

Removal of the roles of the Disability Registration Board, Victorian Disability Worker Commission and
Victorian Disability Worker Commissioner

Part 19 includes proposed ss 293, 294 and 296, which remove the Disability Registration Board, Victorian
Disability Worker Commission and Victorian Disability Worker Commissioner, respectively. These roles
will be dissolved, and their functions will be absorbed by the Regulator to provide a flexible scheme that is
responsive to risk and prioritises service user safety.

As I discussed above, the removal of these offices may engage the right to equality under s 8(3) of the Charter
for people with disability, to the degree that it could affect the protection against discrimination afforded to
people.

I consider that the removal of these bodies will not limit the right to equality under s 8(3) of the Charter, as
the Regulator will absorb functions to conduct investigations and receive complaints provided under the
Disability Service Safeguards Act.

As such, there will be no reduction in safeguards for people with disability who continue to use disability
workers. Various new sections inserted by the Bill will empower the Regulator to receive complaints and
conduct investigations about registered and unregistered disability workers.

Disclosure of information held by the former bodies transferred to the Regulator

Sections 293(2), 294(2), and 296(2) of new Part 19 propose to transfer all information and records from the
Board, the Commission, and the Commissioner, respectively, to the Regulator. Further, Part 19 includes a
number of provisions which empower the Regulator to continue the functions of the former bodies before the
commencement of the Bill:

*  New s 305 allows the Regulator to be able to deal with notifications in the case of an unregistered
disability worker or registered disability worker;

*  New s 306 allows the Regulator to have all the functions of the Board, Commission and
Commissioner in relation to a complaint made but not finally determined under Parts 3, 4, 5 or 6
of the old Act;

*  New s 307 will allow the Regulator to continue and complete any investigation under Part 9 that
was commenced but not completed by the Disability Worker Commission by the repeal day, and
s 307(3)(b) will further allow the Regulator to have regard to any evidence, submission or report
obtained by the Commission in relation to an investigation under the old Act;

*  New sections 308, 309 and 310 will allow the Regulator to complete the processes in relation to
the making, variation or revocation of any interim prohibition order or prohibition order that was
commenced but not been determined by the Victorian Disability Worker Commissioner before the
repeal of Part 9.

New sections 318 and 319 will also allow the Regulator to continue and complete under the Disability Service
Safeguards Act any assessment or investigation that was commenced under the old Social Services
Regulation Act and before the commencement of the Bill.

While these provisions may interfere with the right to privacy to the extent that they allow information,
evidence or reports to be shared for the purpose of carrying out pending investigations and complaints, the
interference will be neither unlawful nor arbitrary. This is because these amendments are carefully confined
to their statutory purpose, to enable the transfer of information to the Regulator to carry out certain functions
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currently administered by the Board, Commission, and Commissioner. Therefore, the proposed disclosure of
information does not extend beyond what is reasonably necessary to achieve the legitimate aim of the Bill,
such that it is reasonable and proportionate to the Bill’s important objectives. Further, existing privacy
protections will apply in the Disability Service Safeguards Act concerning further use or disclosure of this
information.

Internal review

Clause 319 inserts a new transitional provision — s 320(5)(e) — which provides that when the Panel issues a
WCES interim exclusion after the commencement day of the Bill, due to a matter having been referred to the
Panel before the commencement day, the Panel is required to state in its notice that a person may apply to the
Regulator for an internal review of the decision to issue the interim exclusion as if it were an interim
prohibition order under the Disability Service Safeguards Act (substituting applications for review by VCAT).
As discussed above in relation to Divisions 8 and 10 of Part 3.2 of the Bill, I consider that a transitional
provision allowing for internal review of interim exclusions is compatible with the right to fair hearing under
s 24 of the Charter, as I am of the view that, in order to achieve the important safety objectives of this Bill,
proceedings that are on foot at the commencement of this Bill should not be treated differently.

Transfer of assets, liabilities, debts, etc. held by the former bodies transferred to the Regulator

New sections 293, 294, and 296 will also transfer all rights, property, assets, debts, liabilities and obligations
of the Board, Commission, and Commissioner to the Regulator. Similarly, the sections will also substitute the
Regulator as a party to any proceedings, arrangements, memoranda of understanding or contracts in which
the former bodies were parties to. These amendments may be relevant to the property rights of a natural person
who holds an interest in the property, liability, debt or obligations of the former bodies being transferred to a
new body.

I consider that the right to property is not limited by this amendment as the person is not being deprived of
their property interest. Rather, the property, rights, assets, debts, liabilities and obligations are being
transferred from one statutory office to another without altering the substantive content of that property right.
Accordingly, the provisions to transfer the assets, debts, liabilities and obligations of the Commissioner to the
Regulator do not limit this Charter right.

Right to a fair hearing
For the purposes of conducting a review under s 308(2), new s 308(3) in clause 319 requires the Regulator to

invite the person who is subject to the interim prohibition order to make submissions about the order to the
Regulator.

In my view, this requirement promotes the right to a fair hearing, as the opportunity to provide submissions
affords procedural fairness to a person who is subject to a potential interim prohibition order, and can allow
them to refute any allegations made against them.

Part 4.2 — Carers Register

Clause 324 adds Division 3A of Part 15 of the Disability Services Safeguards Act which provides for the
Carers Register. New s 250A provides that the Regulator must keep the Carers Register that includes the
names of specified out of home carers who are employed or engaged by an out of home care service or a
secure welfare service. New s 250A(2) provides that this register is not open for inspection by the public.

New s 250B outlines the other information that must be included in the Carers Register, including the person’s
address, date of birth, the name of each out of home care service and secure welfare service provider
employing or engaging the person the date of that employment or engagement and details of any investigation,
regulatory action or orders imposed by the Regulator in relation to the person. New s 250C enables the
Regulator to disclose information in the Carers Register to a regulatory entity, an out of home care service, a
secure welfare service and any other prescribed person or entity. Such disclosure can be made if the Regulator
considers it necessary to do so to promote the safe delivery of services or reduce regulatory burden.

New s 250D will require an out of home care service and a secure welfare service to provide information to
the Regulator about the out of home carer employed or engaged by that service as well as prescribed
information. Failure to comply with this requirement to provide the Regulator with information without a
reasonable excuse carries a penalty.

Privacy right

The right to privacy and reputation is relevant to these provisions. Inclusion of a person’s personal information
on the Carers Register may interfere with a person’s privacy.

In addition to the observations above in respect of the other registers, any interference in this case will be
authorised under legislation and is subject to appropriate safeguards, including that the Register be kept
private and information on it only disclosed to certain other entities or persons where it is necessary to promote
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the safe delivery of services and reduce regulatory burden. Further, the Registers must be kept in a way that
ensures they are up to date and accurate.

Part 4.3 — Amendment of the SSR Act
Part 4.3 of the Bill amends the SSR Act to:

»  provide for the investigation and resolution of complaints relating to social services, regulated
disability services, disability workers and disability students (clause 329);

*  expand the objects of the Social Services Regulator (Regulator) to include (clause 331):

*  make registered social service providers accountable to persons accessing those social
services;

»  promote the quality, safety and sustainability of the disability workforce by strengthening the
safeguards for those persons with a disability who access disability services provided by
disability workers; and

*  provide a process for complaints for persons with a disability in relation to disability services
provided by disability workers; and

»  provide for further functions for the Regulator for the purposes of dealing with complaints and
accountability investigations (clause 334).

Part 4.3, Division 1 — Complaints about social and disability services

Application of investigation and monitoring powers, and information disclosure powers, to accountability
investigations

Clauses 345, 346 and 350 to 355 expand the application of the existing investigation and monitoring powers
of the Regulator, authorised officers and independent investigators, provided for in Part 6 of the SSR Act, to
the conduct of accountability investigations, investigations under the Disability Services Safeguards Act and
regulating and monitoring compliance with that Act. Accountability investigations include those undertaken
by the Regulator into complaints, those initiated by the Regulator in relation to regulated disability services,
those into matters referred to the Regulator by the Minister, and follow up investigations. These expanded
powers are designed to facilitate the operation of the expanded complaints and investigation functions of the
Regulator.

Clause 347 of the Bill inserts new ss 109A and 109B, which provide for, respectively, powers in relation to
documents produced in accordance with a notice issued under s 109 of the SSR Act and the Regulator to
require a person to give evidence or answer questions on oath or affirmation.

Clauses 371 and 377 expand the scope of existing information disclosure powers, provided for in Part 8 of
the SSR Act, to include complaints made under new Part 9A, including accountability investigations and
matters that could form the basis of issuing a condition notice or prohibition order to a disability worker or
disability student.

Right to privacy and freedom of expression

Each of the clauses listed in the above paragraphs engage the right to privacy in s 13(a) of the Charter, which
protects against unlawful and arbitrary interferences with a person’s privacy, family, home or correspondence.
While the powers, as expanded by the clauses listed above, may involve some interference with a person’s
privacy and home, these powers are necessary to ensure the Regulator is able to conduct an effective
investigation into complaints, systemic or individual issues of abuse or neglect of people with disability,
investigations referred by the Minister, or follow-up investigations. The powers are also subject to various
safeguards such as requiring consent (e.g., s 113 of the SSR Act, amended by clause 351), and not abrogating
legal professional privilege, client legal privilege or the protection against self-incrimination (sections 123
and 124 of the SSR Act, amended by clauses 358 and 359). Further, the personal information of service users
will continue to be subject to the protections afforded under the Privacy and Data Protection Act 2014 (PDP
Act) and the Health Records Act 2001. Accordingly, I consider that any interference with privacy is neither
unlawful nor arbitrary. Finally, the Regulator (as a public authority) would be required to act compatibly with
the right to privacy in s 13 of the Charter.

Although the entry powers, as expanded by clauses 350, 351 and 352, involve some interference with the
privacy of the residents and occupiers of premises, I consider that the interference is compatible with the right
to privacy in s 13(a) of the Charter because it is in accordance with law (as detailed in the below descriptions
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of the relevant clauses) and proportionate to the legitimate aim of ensuring that the Regulator is able to
effectively fulfil its complaints and investigation functions:

*  clause 350 expands the power under s 112 of the SSR Act to provide that an authorised officer may
enter premises without a warrant:

*  toinvestigate a contravention of this Act or the Disability Service Safeguards Act;

«  for the purposes of conducting an accountability investigation, however, residential premises
are excluded; and

*  clause 351 expands the power under s 113 of the SSR Act to provide that an authorised officer or
independent investigator may enter residential premises without a warrant for the purposes of:

*  monitoring compliance with this Act or the Disability Service Safeguards Act or investigating
a possible contravention of either Act; or

+  conducting an accountability investigation however, the occupier’s consent is required.

By compelling a person to impart information, clauses 345, 346, 355, 371 and 377 also engage the right to
freedom of expression in s 15(2) of the Charter. However, I consider any interference on the right to freedom
of expression to come within the internal limitation at 15(3), in that it is reasonably necessary to ensure the
Regulator, authorised officers and independent investigators can conduct effective accountability
investigations, to protect the rights of others.

Property rights

The expanded seizure powers under a search warrant, provided for in clause 354 which authorises the seizure
of any document or thing not named or described in the warrant if relevant to an accountability investigation,
may engage property rights under s 20 of the Charter. Similarly, the expanded power of authorised officers
to seize any document or thing if they believe on reasonable grounds that the seized document or thing is
relevant to an accountability investigation, provided for in clause 355 may also engage s 20.

However, the provisions empowering the removal of documents or things do not limit property rights, as any
interference with property through such removal would be undertaken in accordance with the provisions of
the Bill, which are accessible, clear and certain, and sufficiently precise to enable a person to regulate their
conduct. In addition, any deprivation of property is reasonably necessary to achieve the important objective
of protecting the rights of disability and social service users.

For the same reasons, the expanded scope of the Regulator’s, authorised officer’s or independent
investigator’s power to obtain information, documents and evidence for the purposes of regulation of
disability workers and regulated social service workers and carers under the Disability Service Safeguards
Act, conducting an accountability investigation or monitoring compliance with a provision under the
Disability Service Safeguards Act, provided for in clause 346 , and the expanded powers to retain documents
under new s 109A, inserted by clause 347 do not limit s 20 of the Charter.

Complaints and accountability investigations: new Part 94 of the SSR Act
Clause 391 inserts into the SSR Act new Part 9A, which provides for:

»  anindependent and accessible process for dealing with complaints about the provision of services
by registered and regulated disability service providers and specified social service providers, and
the conduct of disability workers and disability students — Division 1 of new Part 9A;

* initiated investigations — Division 2;
*  referral investigations — Division 3;
+  following up on investigations — Division 4;
*  conduct of accountability investigations — Division 5;
*  protections relating to complaints and investigations — Division 6; and
*  reporting requirements — Division 7.
Rights to privacy and freedom of expression
The following provisions of new Part 9A engage the rights to privacy and freedom of expression:

*  new s 283E(5) requires a person who complains to the Regulator to give their name and any other
information relating to their identity that the Regulator may require, however, the Regulator may
keep the information confidential (subject to new s 283E(6)) and the Regulator may still deal with
a complaint made by a person who has not provided the required information, if the Regulator is
satisfied that the complaint requires investigation (new s 283E(7));
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«  in respect of referral investigations, although the Regulator must publish details of any referral
investigation on the Regulator’s Internet site, the Minister may require the Regulator not to publish
identifying details of any person (new s 283ZH);

*  inrespect of follow-up investigations, under new s 283ZP, the Regulator may give notice in writing
to the service provider, requiring the service provider to report in writing about any action taken to
comply with a notice to take action; and

*  inrespect of accountability investigations:

*  ifthe Regulator decides not to conduct a hearing in an accountability investigation, under new
s 283ZX, the Regulator may take oral or written submissions, keep a record of all submissions
and decisions made, and send for persons, documents or other things;

»  ifthe Regulator decides to conduct a hearing in an accountability investigation, the Regulator
may require a person by written notice to produce a specified document or thing, or to attend
the hearing (new s 283Z7); and

*  new s 283ZV provides for principles applying to all accountability investigations, including
that the Regulator is bound by the rules of natural justice; and that, before making a decision
affecting a person, the Regulator must give the person an opportunity to make submissions to
the Regulator about the decision.

While the above provisions engage the right to privacy, any interference is neither unlawful nor arbitrary and
the provisions are therefore compatible with the right to privacy in s 13(a) of the Charter. In addition to the
protections listed above, privacy and self-incrimination are also protected through the following provisions,
which are necessary to protect the privacy of individuals and to ensure the Regulator can conduct effective
investigations, by enabling persons to provide information to the Regulator in the knowledge that it will be
kept confidential:

* inrespect of reporting, new s 283ZZG(2) precludes the Regulator from giving a report of a systemic
initiated investigation to the clerk of each House of the Parliament if the report identifies or names
an individual, or contains information which enables an individual to be identified; and

»  finally, in respect of conciliations:

*  new sections 2830(1) and (2) provide for the confidentiality of the conciliation process and,
by providing that evidence of anything said or admitted in a conciliation is not admissible in
a hearing or court or tribunal proceeding (new s 2830(3)); and

*  new s 283P prohibits the disclosure of information obtained during a conciliation except in
specified circumstances.

Property and fair hearing rights

New s 283G provides that a person who makes a complaint in good faith, or who produces a document or
gives any information or evidence to the Regulator in making a complaint, is not subject to any personal
liability because of, respectively, the making of the complaint, or the production of the document or the giving
of the information or evidence. While the Victorian courts have not determined whether the right to bring a
claim constitutes ‘property’ for the purposes of s 20 of the Charter, the Supreme Court has indicated that the
term should be ‘interpreted liberally and beneficially to encompass economic interests’.

This could include accrued causes of action. However, if new s 283G could be considered to deprive a person
of property, by altering or extinguishing an accrued cause of action, any such deprivation will be ‘in
accordance with law’ and will therefore not limit s 20 of the Charter. In particular, the provision is drafted in
clear and precise terms. In addition, any deprivation of property would be reasonably necessary to achieve
the important objective of ensuring that the Regulator can conduct effective investigations, by enabling
persons to provide information to the Regulator without exposure to the prospect of personal liability.

By altering or extinguishing an accrued cause of action, new s 283G may also engage the right to a fair hearing
in s 24(1) of the Charter, which protects the common law right to unimpeded access to the courts. For the
reasons explained in the paragraph above, I consider that any limit on access to a court would be reasonably
justified.

New s 283ZZB provides for powers in relation to documents and things produced at an accountability
investigation hearing, or at the request of the Regulator, including retaining the document or thing for any
period reasonably necessary for the purposes of the hearing. Any deprivation pursuant to s 283ZZB will be
‘in accordance with law’ and will therefore not limit s 20 of the Charter. Further, the retention of documents
and things can only occur if reasonably necessary for the purposes of an accountability investigation, and new
s 283Z7B(2) requires that they be delivered to the person, who appears to be entitled to them, when they
cease to be reasonably necessary and at the person’s request.
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Publishing certain matters, including adverse comments or opinions

Clause 391 of the Bill includes provisions to ensure that those persons with a legitimate interest can access
information about an investigation or decision of the Regulator. In particular, the Bill provides that:

+  The Regulator is required to give written notice of the decision on a systemic initiated investigation
to any person with disability (or their guardian or next of kin as relevant) who was the subject of
the investigation and, if the notice makes adverse comment on or gives an adverse opinion of an
individual, the Regulator must give the individual a reasonable opportunity to comment on the
proposal to give the notice (see new s 283ZD).

*  Similarly, if a report to the Minister or Secretary of a systemic initiated investigation, an individual
initiated investigation, or a referral investigation makes an adverse comment on or gives an adverse
opinion of an individual, at least 14 days before giving the report, the Regulator must give to the
individual a copy of the relevant part of the report and give the individual a reasonable opportunity
to comment on the adverse comment or opinion (see new s 283ZZF).

Rights to privacy and freedom of expression
These powers engage:

+  the right to privacy in s 13(a) of the Charter, and the right not to have a person’s reputation
unlawfully attacked in s 13(b), by publishing an adverse comment on or an adverse opinion of an
individual; and

+  theright to freedom of expression in s 15(2) of the Charter, by compelling the Regulator to impart
information.

To the extent that the rights in sections 13 and 15(2) are limited, I consider any limitations to be justified. The
reporting requirements in Division 7 of new Part 9A of the SSR Act serve the important purpose of seeking
to promote accountability in the disability and social services sector and to protect the rights of people with
disability. Accordingly, as any interference with privacy and reputation will be authorised under legislation
and is subject to the safeguards of allowing individuals a reasonable opportunity to comment on the proposal
to give the notice, or the adverse comment or opinion, I consider the Bill does not amount to an arbitrary
interference with these rights.

Complaints and promotion of rights

Clause 391 of the Bill includes protections in relation to complaints and investigations that promote a person’s
right to equality before the law (s 8(3) of the Charter) and right to life (s 9).

In respect of the right to equality before the law, the following provisions inserted by clause 391 seek to ensure
that complainants and persons with disability have the equal protection of the law without discrimination:

*  new s 283F requires the Regulator to give appropriate assistance to a person who wishes to make
a complaint if the person requires assistance to formulate their complaint; and

*  new s 283ZZ(2) provides that the Regulator may agree to a person giving evidence by different
means (e.g., video link) if they are unable to attend the hearing, because of their disability or health.

The following provisions inserted by clause 391 seek to promote complaints’ right to life:

*  new s 283H(3)(a) provides that the Regulator may continue to deal with a complaint that has been
withdrawn if the Regulator considers that the subject matter of the complaint should be dealt with
as it could pose a serious risk to the life, health, safety or welfare of a person;

* new s 283I(3)(b)(i) provides that the Regulator may conciliate or investigate a complaint if it
considers that, unless it does so, the subject matter of the complaint could pose a serious risk to the
life, health, safety or welfare of a person; and

* new s 283P(2)(a)(i) provides for disclosure of information in circumstances where the person
believes on reasonable grounds that the disclosure is necessary to avoid a serious risk to the life,
health, safety or welfare of a person.

Division 2 — Transitional and repeal provisions

Removal of the office of the Disability Services Commissioner and the appointment of Associate Social
Services Regulators

Clause 397 of the Bill inserts new Part 11B, which provides that the office of the Disability Services
Commissioner (Commissioner) is removed, and the Commissioner goes out of office (new s 348D). The
Office of the Commissioner is being dissolved because, given the shift in services from the State to the
National Disability Insurance Scheme (NDIS), its remit is now small (covering forensic disability services,
services to Victorians ineligible for the NDIS and some Transport Accident Commission services) and it is
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no longer viable as a standalone entity. Accordingly, the Commissioner’s complaint and investigation
function for people accessing Victorian Government funded disability services will be absorbed by the
Regulator.

Right to equality

The removal of the Office of the Commissioner could engage the right to equality under s 8(3) of the Charter
for people with disability. This is because every person has the right to effective and equal protection from
discrimination, including on the basis of disability. The removal of the entity that was designed to support the
oversight of the Victorian disability services sector, including relevant complaints and investigation processes,
is relevant to an assessment of the efficacy of legislated protections against disability-based discrimination.

However, I consider that the removal of the Commissioner would not in fact affect any erosion in protections
S0 as to constitute a limit the right to equality under s 8(3) of the Charter, as the Bill’s amendments to the SSR
Act provide that the Regulator absorb the complaint handling and investigation functions of the
Commissioner. Further, the creation of the new offices of Associate Social Services Regulator (in new
Division 2A of Part 2 of the SSR Act, inserted by clause 11 of the Bill) provides for dedicated Governor-in-
Council appointed roles to assist in performing functions of the Regulator, in accordance with the Bill.

As such, there will be no reduction in safeguards for people with disability who continue to receive State-
funded disability services. New Part 9A, inserted by clause 391 of the Bill, empowers the Regulator to resolve
complaints, to conduct and follow up on initiated investigations, referral investigations and accountability
investigations into the provision of disability and social services, and protect the rights of people with
disability. Clause 10 of the Bill amends s 15 of the SSR Act to enable the Regulator to delegate functions to
an Associate Regulator as needed, including the functions relating to complaints and investigations into the
provision of disability and social services (the exercise of which can be informed by expert assistance (see
clause 156) and advice from an independent expert advisory panel (see clause 157)).

Therefore, the amendments do not propose to treat people with disability unfavourably and are not likely to
have the effect of unreasonably disadvantaging those people, so as to constitute direct or indirect
discrimination.

Right to take part in public life, property rights and fair hearing

First, clause 397 of the Bill inserts new s 348D(1)(a) of Division 1 of new Part 11B, which provides that, on
commencement day, the Disability Services Commissioner goes out of office. Under s 14 of the Disability
Act 2006, the Disability Services Commissioner holds office for a term (not exceeding five years) that is
specified in the instrument of appointment and is entitled to receive any remuneration or allowances from
time to time fixed by the Governor in Council. On ceasing to hold office — as a result of the provisions
introduced by clause 397 — the current Disability Services Commissioner would not be paid any remuneration
or allowances.

Although not defined in the Charter, ‘property’ in s 20 would encompass remuneration and allowances. For
deprivation of a person’s property to be in accordance with law, as required by s 20 of the Charter, the legal
authorisation for the deprivation must be publicly accessible, clear and certain, and it must not operate
arbitrarily. The deprivation of the remuneration or allowances of the current Disability Services
Commissioner is a statutory consequence of the individual ceasing to hold office by the operation of new
s 348D(1)(a). This provision is public, clear, certain and would not operate arbitrarily. Accordingly, I consider
that it would not limit s 20 of the Charter.

Further, the Disability Services Commissioner may hold public office for the purposes of s 18(2)(b) of the
Charter. However, I do not consider that the right to take part in public life in s 18(2)(b) would be limited by
clause 397 of the Bill. This is because the operation of new s 348D(1)(a) in relation to the Disability Services
Commissioner going out of office would not, in my view, constitute discrimination within the meaning of the
Charter and the Equal Opportunity Act 2010.

For completeness, because the Disability Services Commissioner ceasing to hold office is a statutory
consequence, I do not consider that this involves a civil proceeding or a decision-making exercise that would
engage the fair hearing right in s 24(1) of the Charter.

Second, clause 397 of the Bill inserts new s 348D(1)(b) to (e) of Division 1 of new Part 11B, which provides
for the Regulator to take on certain rights and obligations of the Disability Services Commissioner, including
in relation to legal proceedings. Part of the right to a fair hearing, protected in s 24(1) of the Charter, is the
common law right to unimpeded access to the courts. Further, while the Victorian courts have not determined
whether the right to bring a claim against the State constitutes ‘property’ for the purposes of s 20 of the Charter,
the Supreme Court has indicated that the term should be ‘interpreted liberally and beneficially to encompass
economic interests’. This could include accrued causes of action and contractual rights.
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Clause 397 of the Bill provides that:

« allrights, property and assets, and all debts, liabilities and obligations, of the office of the Disability
Services Commissioner, vest in the Regulator (new ss 348D(1)(b) and (c));

»  the Regulator is substituted as a party to any pending court or tribunal proceeding to which the
Disability Services Commissioner was a party (new s 348D(1)(d)); and

«  the Regulator is substituted as a party to any arrangement, memorandum of understanding or
contract entered into by or on behalf of the Disability Services Commissioner (new s 348D(1)(e)).

I do not consider that there would be any deprivation of a person’s accrued cause of action against the
Disability Services Commissioner by the operation of clause 397 of the Bill, given:

»  the Regulator would be substituted as a party to any pending court or tribunal proceeding; and

* the transfer of the Disability Services Commissioner’s property and assets, and liabilities and
obligations, to the Regulator would not affect the Regulator’s ability to compensate a person in a
legal proceeding.

Further, there would not be any deprivation of a person’s contractual rights against the Disability Services
Commissioner by the operation of clause 397 of the Bill, given the Regulator would be substituted as a party
to any arrangement, memorandum of understanding or contract. In any case, any deprivation would occur in
accordance with law, as required by s 20 of the Charter.

For the reasons outlined above, I also do not consider that clause 397 of the Bill would limit the fair hearing
right in s 24(1) of the Charter, because the clause would not operate to preclude people from bringing a legal
action against the Regulator in place of the Disability Services Commissioner.

Part 4.3 — Amendment of Social Services Regulation Act 2021
Division 1 — Complaints about social and disability services and other matters

Division 1 of Part 4.3 provides for amendments