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DUTIES OF THE COMMITTEE

The Public Accounts and Estimates Committee is a joint parliamentary committee constituted
under the Parliamentary Committees Act 2003.

The Committee comprises ten members of Parliament drawn from both Houses of Parliament.

The Committee carries out investigations and reports to Parliament on matters associated with the
financial management of the State. Its functions under the Act are to inquire into, consider and
report to the Parliament on:

any proposal, matter or thing concerned with public administration or public sector
finances;

the annual estimates or receipts and payments and other Budget Papers and any
supplementary estimates of receipts or payments presented to the Assembly and the
Council; and

any proposal, matter or thing that is relevant to its functions and has been referred to the
Committee by resolution of the Council or the Assembly or by order of the Governor in
Council published in the Government Gazette.

The Committee also has a number of statutory responsibilities in relation to the Office of the
Auditor-General. The Committee is required to:

recommend the appointment of the Auditor-General and the independent performance
and financial auditors to review the Victorian Auditor-General’s Office;

consider the budget estimates for the Victorian Auditor-General’s Office;

review the Auditor-General’s draft annual plan and, if necessary, provide comments on
the plan to the Auditor-General prior to its finalisation and tabling in Parliament;

have a consultative role in determining the objectives and scope of performance audits
by the Auditor-General and identifying any other particular issues that need to be
addressed;

have a consultative role in determining performance audit priorities; and

exempt, if ever deemed necessary, the Auditor-General from legislative requirements
applicable to government agencies on staff employment conditions and financial
reporting practices.






CHAIR’S FOREWORD

In keeping with the long tradition of the Public Accounts and Estimates Committee
self-referencing its inquiries, in June 2009 my Committee notified Members of both Houses

of Parliament of its Inquiry into the Audit Act 1994. The aim of the Inquiry was to review the
legislation in its entirety, paying particular attention to innovative opportunities to progress it to
leading edge status.

Because of the absolute importance of integrity in public administration and of the associated
accountability obligations of those empowered to manage public resources, the Audit Act 1994 is a
key statute in Victoria.

The Audit Act is the enabling legislation of Victoria’s Auditor-General. It establishes the
Auditor-General’s operating powers and responsibilities as Parliament’s auditor of government
and its agencies in the public sector. The Act complements special provisions governing the
Auditor-General’s appointment, tenure and independence which are enshrined within the
Constitution Act 1975.

In February 2010, the Committee issued a Discussion Paper which invited views on a wide range
of potential options for change to the audit legislation. Submissions were subsequently received
from interested parties and public hearings were then held by the Committee to further explore
key issues with those parties.

This report brings together all of the matters that have been examined by the Committee during
the Inquiry. It traverses complex and sensitive issues associated with the constitutional standing
of the Parliament and the Judiciary, and whether such standing would be undermined by assigning
within the Audit Act legislative authority to the Auditor-General to audit their administrative
functions. The Committee obtained advice from a constitutional legal expert, which is presented
in full in the report, to assist its deliberations on these ground-breaking issues.

The report also examines in some detail the arguments for and against extending the
Auditor-General’s legislative powers to encompass access to the records of private sector
contractors. The report identifies a diversity of opinions on the accountability implications of
the delivery of government services under contractual arrangements with the private sector, as
expressed to the Committee during the Inquiry.

The Committee puts forward, in this report, 53 recommendations which address the
Auditor-General’s relationship with the Parliament, the conduct of audits of administrative
functions within Victoria’s Courts and avenues available to strengthen numerous operational audit
powers and responsibilities.

The Committee considers these recommendations have clear potential to build on past initiatives
taken in Victoria to strengthen the audit legislation. They reflect the Committee’s view of

the action necessary to ensure the provisions of the Audit Act keep pace with contemporary
developments in public accountability and that the needs and interests of Parliament, and through
it the people, can continue to be adequately served through the independent functions of the
Auditor-General.

The Committee is appreciative of the contributions made by all the parties, including the
Auditor-General, the Department of Treasury and Finance and the Australasian Council of
Auditors-General, who contributed to its Inquiry. The Committee’s commentary in the report on
each potential amendment to the Audit Act draws on the valuable input of the parties, whether
presented to the Committee in correspondence, submissions or in evidence at public hearings.

xi



I wish to thank members of my Committee for their active involvement throughout the Inquiry,
which included consultations with other audit jurisdictions, and for their valuable assistance in
finalising this report.

And finally, on behalf of the Committee, I extend my thanks to the Committee’s secretariat for
its usual impressive standard of work in helping to deliver a comprehensive report on this major

Inquiry.

Bok Ghemshatt”

Bob Stensholt MP
Chair



RECOMMENDATIONS

Recommendation 1:

Recommendation 2:

Recommendation 3:

Recommendation 4:

Recommendation 5:

Recommendation 6:

An explicit authority be incorporated within the
Audit Act 1994 for the Auditor-General to undertake the
audit of Parliament’s annual financial statements.......... 16

New provisions be inserted into the Audit Act 1994 to
authorise the Auditor-General to conduct performance
audits of the administrative functioning of Parliament.
The new provisions should explicitly prohibit the
Auditor-General from questioning the merits of
Parliament’s formal functioning as Victoria’s legislature,
including the role of parliamentarians.................. 21

The Parliament formulate rules which establish the

lines of demarcation between Parliament’s formal
activities, such as the direct operations of each House,
and administrative functions which clearly support
Parliament’s formal processes. .......cceeueesueesuecnnenne 21

Section 19 of the Audit Act 1994 be amended to provide

a frequency of at least once every four years for the
performance audit of the Auditor General commissioned
by this Committee on behalf of Parliament..................... 26

The Audit Act 1994 be amended in section 19 to

provide for consultation by this Committee with the
Auditor-General on the proposed the terms of reference
pertaining to Parliament’s periodic performance audit of
the Auditor-General. Discretion would remain with the
Committee in regard to the final terms of reference....... 27

The Audit Act 1994 be amended to include section 20A(1)
within the ambit of the Act’s section 19(5) so that the

full suite of secrecy obligations that applies to the
Auditor-General on an ongoing basis also extends to
Parliament’s performance auditor. ..............cc....... 27

Xiii



Recommendation 7:

Recommendation 8:

Recommendation 9:

Recommendation 10:

Recommendation 11:

Xiv

On provisions relating to an Acting Auditor-General, the
Audit Act 1994 be amended to:

(a)  provide that the process for the appointment of
the Auditor-General, as set out in Section 94A
of the Constitution Act 1975 applies also to long
term appointments as Acting Auditor General.
The amendment should specify a maximum
continuous period of 12 months for such
appointments, with no renewal provision;

(b)  provide that the person appointed by the
Auditor-General to the position of Deputy
Auditor-General or otherwise titled within the
Victorian Auditor-General’s Office, or acting
in that position, acts as Auditor-General for
all short-term absences of the Auditor-General
from office, up to a maximum continuous period
of three months; and

(c)  explicitly assign the designation of independent
officer of Parliament to both short-term and
long-term acting appointees. .........cc.cee.ee. 30

Given that the independence of the Auditor-General is
enshrined within the Constitution Act and the priority

of the Constitution Act over all other Acts, no further
amendments to the Audit Act 1994 be made on this

L11) 4 ) (P 35

Section 7D(2) of the Audit Act 1994 be amended to provide
that the Auditor-General’s budget for each financial year
is to be determined by the Parliament after consideration
of a statement on the budget presented by the Chair of the
Public Accounts and Estimates Committee. ..........c..cu.... 43

The amendment to section 7D(2) of the Audit Act 1994
include a requirement for the Committee to consider the
views of the Treasurer and the Auditor-General, prior

to informing the Parliament on the Auditor-General’s
Dudget......coieeeieivrinieicnsnninnercscnnissnnsssnsissanssssnnes 43

The current arrangements within the Audit Act 1994 for
this Committee to be consulted on the Auditor-General’s
annual audit plan and performance audit specifications be
retained. ......cccevveeeiveniiseninsnninsnencsinnissenessnnessnenens 47




Recommendation 12:

Recommendation 13:

Recommendation 14:

Recommendation 15:

Recommendation 16:

Recommendation 17:

Recommendation 18:

A post-employment restriction period of two years

in the Victorian public sector, other than as an
independent officer of Parliament, be a standard
condition of employment for future appointments of the
Auditor-General. ..........ouceeenenensnensensnensenseesensanns 49

The Audit Act 1994 be amended to:

(a)  explicitly emphasise the importance placed
by Parliament on an effective relationship
between parliamentary committees and the
Auditor-General;

(b) require the Auditor-General to have regard
to the interest of Parliament in furnishing
information requested by committees; and

(¢)  provide for Parliament to decide through
whatever mechanism it determines if a request
by a committee for information is challenged by
the Auditor-General. ..........cceeeeeueenennee 55

The reporting requirements of departments be amended
to require annual reporting to Parliament of the costs of
each ministerial office. .....cceevuervvenuensuensecnecinnne 61

The reporting powers of the Auditor-General under the
Audit Act 1994 be widened to include a discretionary
power to report to this Committee, in lieu of Parliament,
on sensitive information, where the Auditor-General
considers public disclosure of such information would be
contrary to the public interest. ......cccceeerercnrercnncee 64

Guiding criteria for categorising information that, if
publicly disclosed, would be contrary to the public interest
be incorporated within the Audit Act................... 64

Section 16(1) of the Audit Act 1994 be amended to require

the Auditor-General to report to Parliament on the results
of all completed audits, but excluding reports transmitted
to this Committee containing sensitive material.............. 65

The Audit Act 1994 be amended to designate each
Victorian Court and judicial body as an entity subject to
an annual financial audit by the Auditor-General, with
the Auditor-General’s opinion on each entity’s annual
financial statements incorporated within their annual
FEPOITS. coueererneessnnecssneessanecssneesssnesssneesssseesssesssssesssane 83

XV



Recommendation 19:

Recommendation 20:

Recommendation 21:

Recommendation 22:

Recommendation 23:

Recommendation 24:

Recommendation 25:

XVi

The Audit Act 1994 be amended to authorise the
Auditor-General to conduct from time to time
performance audits of the administrative functioning of
COUTLS.ceuneeeeeeeeeerrsssnnneeeececssssnnassseaccssssnsassssssssssssns 83

The Audit Act 1994 be amended to provide that the scope
of performance audits of the administrative functioning
of Courts conducted by the Auditor-General must not
include judicial functions and that reports arising from
such audits must not question the merits of judicial
functions. The amendments should assign to heads of
jurisdiction in Courts the power, in the event of a dispute,
to determine if a function proposed to be examined in

an audit is administrative in nature, with a requirement
to table in Parliament each determination and the
underlying reasons. ......c..cceiescecessercscnsessnnnns 83

The Audit Act 1994 be amended to assign an explicit
authority for the Auditor-General to access the systems
and records of public sector contractors and their
subcontractors pertaining to the delivery of services under
contracts in the Victorian public sector. ..........ccceeeeuueee. 99

The amendment to the Audit Act 1994 identified in
Recommendation 21 be drafted in a manner which
restricts the access authority to the systems and records of
contractors and their subcontractors, which relate to the
delivery of services under public sector contracts. ....... 100

The amendment to the Audit Act 1994 identified in
Recommendation 21 be also drafted in a manner

which emphasises that the access authority is a last

resort reserve measure to be used only when all other
avenues, including through contractual provisions, prove
ineffective and use of the access authority is deemed
necessary to fully protect the interests of

Parliament. ........cooeveveiinvniiiiercncnennisencssnncssnnenns 100

All Victorian government entities adopt the proposed
access clause for Alliance Contracts as standard wording
for all contracts with the private sector. ..........ccceuceeueee. 100

Section 3A(2) of the Audit Act 1994 be amended to
explicitly link Parliament’s intention as stated in that
section to the conduct of audits by the
Auditor-General...........ccoeeiiveririneiniencscneensnnnen. 103




Recommendation 26:

Recommendation 27:

Recommendation 28:

Recommendation 29:

Recommendation 30:

Recommendation 31:

The objectives of the Audit Act 1994 set out in the Act’s
section 3A incorporate promotion of performance
improvemtent as an additional matter that Parliament
intends to be taken into account in the pursuit of the
ODJECLIVES. cevernricrsrnnricsssnnicsssnsscssssssssssnsessssssssssses 110

To avoid duplication, the delivery of ancillary services

to audits, such as production and promulgation of

good practice guides, should be coordinated with the
Department of Treasury and Finance which has core
responsibility for this task.......c.ccecvrererissseresnnes 110

Section 13 of the Audit Act 1994 be amended to require
the Auditor-General to utilise professional auditing
standards in the conduct of audit functions under the Act
unless the Auditor-General believes it is more appropriate
to use standards that go beyond professional auditing
pronouncements. The amendment should also require the
Auditor-General to consult with the Public Accounts and
Estimates Committee on the application of standards that
go beyond professional pronouncements and report to
Parliament within ten sitting days details of the use of this
diSCretionary POWET. .....coccceecrercscneicsnsessnssssanssssnnes 114

An express provision be inserted in the Audit Act 1994 that
explicitly abrogates legal professional privilege for all of
the Auditor-General’s information-gathering powers set
out in the Act. The amendment should preserve a person’s
claim to the privilege for other specified purposes, such as
in certain types of court proceedings. ................... 118

The Audit Act 1994 be amended to explicitly abrogate the
privilege against self incrimination in respect of all of the
information-gathering powers of the Auditor-General set
out in the Act. The amendment should preserve a person’s
claim to the privilege for other specified purposes, such as
in certain types of court proceedings. .........cceuueeee 119

Section 8(3) of the Audit Act 1994 be amended to require
the Auditor-General to carry out an annual audit of
performance statements prepared by public sector
agencies. The amendment should include a power for

the Auditor-General to dispense with all or any part

of such audits which would facilitate their phasing in

to correspond with development of agencies’ revised
reporting frameworks........cccceevveeeccercssneccsnnesenne 123

xvii



xViii

Recommendation 32:

Recommendation 33:

Recommendation 34:

Recommendation 35:

Recommendation 36:

Recommendation 37:

Recommendation 38:

Section 9 of the Audit Act 1994 be amended to require the
Auditor-General to express an opinion on the adequacy
and reliability of internal accounting controls established
by agencies as a component of their governance

PraCLICES. cecieerrnrierssnricsssnsscssssssscssonsssssssnssssssanes 123

Subject to passage through Parliament of clause 39 of

the Public Finance and Accountability Bill 2009, the

Audit Act 1994 be amended to require the Auditor-General
to audit the government’s annual outcomes progress

1<) 110) o 123

The definition of “authority” within section 3 of the

Audit Act 1994 be amended to expressly indicate that

the sub-definition of an entity encompasses subsidiaries
controlled by the State........c.ccceevereruerncerennnen. 125

Provisions be included in the Audit Act 1994 to cover
circumstances which preclude the direct involvement of
the Auditor-General in the ongoing audits of overseas
subsidiaries. The amending provisions should establish
appropriate oversight powers for the Auditor-General

in relation to such audits and identify the associated
responsibilities of the controlling government

AGCIICY. cuverersuressasresssnessssncssssessssrosnsesssssossssessnssns 125

The Audit Act 1994 be amended to assign an explicit
authority for the Auditor-General to share information
with other Commonwealth Auditors-General and to
undertake joint audits with other Commonwealth
Auditors-General. .........cceevvuiiiiveririnicscencsnnnes 130

Section 20A of the Audit Act 1994 be widened to impose
disclosure restrictions on persons, other than authorised
recipients specified in the Act, relating to all or parts of
any proposed report of the Auditor-General coming into
the possession of those persons. ..........c.ccceuueee.. 130

The Audit Act 1994 be amended to provide that a company
without share capital is controlled by the State if the State
is able to appoint the majority of the directors of the

company, whether or not it does so. ................ 133




Recommendation 39:

Recommendation 40:

Recommendation 41:

Recommendation 42:

Recommendation 43:

Recommendation 44:

Recommendation 45:

Recommendation 46:

Section 10 of the Audit Act 1994 be amended to explicitly
authorise the Auditor-General to charge fees for all
mandatory attest audit functions specified in the Act,
including audit opinions expressed on financial statements
and performance statements of agencies. ........ccceceeeueeee. 135

The adequacy of coverage within the Audit Act 1994 of
the definition of an Authority within section 3, in terms of
Administrative Offices and multiple entities, be assessed
during development of future amendments to

the ACL. auueeeinienenininentennennesnennessesnessesnessesssssenns 137

The Audit Act 1994 be amended to require all companies
controlled by the State to appoint the Auditor-General as
their auditor under the Corporations Act 2001.............. 138

Section 11 of the Audit Act 1994 be amended to bring
about a more distinct separation of the power of the
Auditor-General in subsection 1 to require persons

to appear and produce documents from the power in
subsection 3 to examine persons upon oath................... 139

The provisions of section 16 of the Audit Act 1994

be extended to include a requirement for the
Auditor-General to ensure that any additional audit
comment inserted in final audit reports from time to

time pertaining to published agency responses must not
fundamentally change the thrust of the report when
compared with the proposed report made available to
AZEIICILS. verererrrossarcsssrssssarcssasssssasossssssssssossnsssssassssanss 148

The provisions of section 16 of the Audit Act 1994 be
amended to assign an obligation on agency heads to
ensure that comments submitted to the Auditor-General
for inclusion within proposed audit reports exhibit the
characteristics of accuracy, balance and

DLV TVRY 2D 1 1 10 10) | A 148

The provisions of section 16 of the Audit Act 1994

be varied to designate persons considered by the
Auditor-General to have a special interest in a proposed
report as eligible to receive and submit a response to such
A TEPOTL. wereersrnniecsssansesssasscssssssssssssssssssonsssssssssssssssans 149

The indemnity protection accorded the Auditor General
and staff of the Victorian Auditor General’s Office within
section 7H of the Audit Act 1994 be retained. ............e... 150

Xix



Recommendation 47:

Recommendation 48:

Recommendation 49:

Recommendation 50:

Recommendation 51:

Recommendation 52:

Recommendation 53:

XX

The access powers assigned to the Auditor General

under section 12 of the Audit Act 1994 and the stringent
safeguards within that section on protection of the
confidentiality of accessed information are essential
elements of Victoria’s public accountability framework
and should not be overridden by other Acts of
Parliament. .......oeecveecnensecnnccsnensnensecssnecsnecsannes 152

The provisions of section 16(6) of the Audit Act 1994
pertaining to documents evidencing policy objectives of
government be retained..........cceeerueeeeensercneenns 155

The need for consolidation of the general powers of the
Auditor-General within the Audit Act 1994 be considered
during the development of future amendments to

the ACL. coeinieneinnninnnennnennennennecseeseesssessseessenes 156

Given this Committee’s specific oversight functions set out
in the Audit Act 1994 pertaining to the Auditor-General
and the Victorian Auditor-General’s Office, section 6 of
the Public Administration Act 2004 be amended to delete
that Office from the definition of a special body which
may be subject to a special inquiry by the State Services
Authority under that Act at the direction of the

i 3 111 1<) PN 160

The Public Administration Act 2004 be amended to

allow for Parliament, at the recommendation of this
Committee, to utilise the services of the State Services
Authority to conduct a special inquiry into the Victorian
Auditor-General’s Office, should circumstances ever
WAITANL. ceveeierrrreecesssnsccsssassscssnssssssosssssssonsssssssnas 160

No change to the status of the Victorian Auditor-General’s
Office be made. The staff of that Office should continue

to be employed under public service employment
ArTaANZEMENTS...cceersereesercsssressnsrcssseessssnesnsessnsnns 163

The merits of the options for amendment to the

Audit Act 1994 set out in this Chapter be examined as
part of the development of future amendments to

L1 1 TS X PP 168




CHAPTER 1: INTRODUCTION
1.1 Background to the Inquiry

The Audit Act 1994 (the Audit Act) establishes the operating powers and responsibilities of the
Auditor-General. Its coverage includes the operations of the Victorian Auditor-General’s Office. It also
addresses the relationship of the Auditor-General with the Public Accounts and Estimates Committee
(the Committee) as the representative body of Parliament and the Auditor-General’s accountability

to Parliament for use of the powers accorded the position and for discharge of the position’s
responsibilities.

While revisions have been made to the legislation from time to time, it has been some years since there
has been a comprehensive and exhaustive review.

In correspondence to the Committee, the Auditor-General has expressed the view that there were

some areas of his mandate and operational platform that could be adjusted or improved. The
Auditor-General indicated that amendments to the audit legislation were needed to support the audit
mandate and ensure continued provision of comprehensive and high quality audit service to Parliament
and the public.

The Auditor-General also advised the Committee that submissions had been made to the Premier
and the Minister for Finance on his suggested amendments and discussions had been held with the
Departments of Treasury and Finance and Premier and Cabinet.

The Government identified in its 2009 Annual Statement of Government Intentions in February 2009
that it is committed to strengthening the Audit Act. The document states that an Audit Amendment
Bill would help the State strengthen financial accountability by clarifying the powers of the
Auditor-General. In addition, amendments to the Act should achieve the following:!

e provide clarity on certain aspects of the Auditor-General’s mandate and powers, including
adherence to applicable Accounting and Auditing Standards;

e promote greater efficiency in the operation of the Victorian Auditor-General’s Office; and

e fulfil the Government’s commitment to implement certain recommendations of the
Committee’s 2006 Report on a legislative framework for independent officers of Parliament.

The process stated by the Government is that proposals will be referred to the Committee for advice.

In its 2010 Annual Statement of Government Intentions released in February 2010, the Government
indicated it would consider the outcome of the Committee’s work relating to the Audit Act before
finalisation of its planned amendment Bill for the Act. It expected such action would occur during the
next Parliament.’

1.2 Source of reference

On 22 June 2009, the Committee referred itself a new Inquiry under section 33(3) of the
Parliamentary Committees Act 2003 into Victoria’s Audit Act 1994. Its aim is to review the legislation
in its entirety, paying particular attention to innovative opportunities to progress it to leading edge
status.

1 Government of Victoria, Annual Statement of Government Intentions, February 2009, p.30

2 Government of Victoria, Annual Statement of Government Intentions, February 2010, p.73
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A factor influencing the Committee’s decision to conduct the Inquiry related to whether the audit
legislation had kept pace with changed service delivery arrangements and accountability requirements
in the public sector, including the accountability implications of private sector participation in the
delivery of government services and infrastructure.

In recent years, a number of jurisdictions within Australia have reviewed and amended their audit
legislation. These jurisdictions include Western Australia and Tasmania. The Australian Parliament’s
Joint Committee of Public Accounts and Audit is also undertaking an Inquiry into the Commonwealth
audit legislation. Without a wide ranging review, Victoria runs the risk that its audit legislation may
not adequately meet Parliament and community expectations that the accountability obligations of
government and its agencies match the contemporary management and operating environment in the
public sector.

1.3 Terms of reference

Provisions that govern the appointment, tenure and independence of the Auditor-General as an
independent officer of Parliament have been enshrined in Victoria’s Constitution Act 1975 since 2000.
These significant provisions cannot be readily altered by elected governments as the Constitution Act
specifically precludes their repeal, alteration or variation unless the amending Billhas been passed by
both Houses of Parliament and approved ‘by the majority of the electors voting at a referendum’ .

Accordingly, the Committee’s Inquiry focuses on the provisions of the Audit Act.
The approved terms of reference for the Inquiry are:

(a) review in its entirety the Act and its provisions, taking into account contemporary
developments and emerging issues both in Victoria and similar jurisdictions so as to further
strengthen public accountability in Victoria;

(b) seek public submissions and hold hearings on the review of the Act;
(c) consider the views of the Auditor-General of Victoria;

(d) consider the views of the Department of Premier and Cabinet and the Department of
Treasury and Finance, as the appropriate central agencies of the Victorian government, on
desirable reform and amendment of the Act; and

(e) examine audit legislation in other jurisdictions both in Australia and overseas with a view to
determining whether the legislation and practice in those jurisdictions might be relevant to
review and reform the Act.

The breadth of the above terms of reference reflects the Committee’s desire for consideration during
the Inquiry of a wide range of potential avenues for innovative legislative change.

1.4 Scope of the Inquiry
The Committee’s work program for the Inquiry comprised:

e asection and subsection assessment of the provisions of the Audit Act;

3 Constitution Act 1975 (Vic), s. 18, (1B)
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e consideration of a series of amendments to the Act advocated in correspondence to the
Committee by the Auditor-General;

e consideration of views of the Government’s key central agencies, the Department of Premier
and Cabinet and the Department of Treasury and Finance;

e the status of the February 2006 recommendations applicable to the Auditor-General of the
previous Public Accounts and Estimates Committee arising from its Report on a legislative
framework for independent officers of Parliament;

e meetings with Public Accounts Committees, Auditors-General and professional accounting
bodies in selected Australasian jurisdictions, with particular focus on the Australian, Western
Australian, Tasmanian and New Zealand jurisdictions;

e liaison through correspondence (via questionnaires) and electronic means with relevant
organisations in the United Kingdom and Canadian jurisdictions;

e consideration of views expressed on behalf of private sector contractors on the need or
otherwise for amendments to the audit legislation associated with the delivery of services
under contract in the Victorian public sector;

e engagement of an independent constitutional legal expert to provide advice on particular
constitutional and legal issues;

e the publication in February 2010 of a Discussion Paper on options for legislative change as
the catalyst for inviting public submissions and holding public hearings during the first half
0f2010;

e consideration of public submissions and evidence given at public hearings held during April
and May 2010;

e the development of findings and recommendations; and
e presentation of a report to Parliament.

On 2 June 2010, the Premier released the results of a review commissioned by the government

in November 2009 of the powers, functions, coordination and capacity of Victoria’s integrity and
anti-corruption system, including the Ombudsman, Auditor-General, Office of Police Integrity,
Victoria Police and the Local Government Investigations and Compliance Inspectorate. The review
was conducted by the Public Sector Standards Commissioner and a newly-appointed Special
Commissioner. The majority of the review’s findings relate to legislation other than the Audit Act.
However, the review has recommended establishment in legislation of an Integrity Coordination Board
with membership comprising the heads of Victoria’s integrity bodies, including the Auditor-General.
The Committee’s report includes reference to this recommendation and some other matters included in
the review’s report that it considers to be relevant to its Inquiry.

The Committee’s report also includes reference to any matters of relevance to the Audit Act that might
flow from the Public Finance and Accountability Bill 2009, currently before Parliament. That Bill
represents the results of the government’s major review of Victoria’s public finance legislation. The
Committee had earlier, in June 2009, presented a report to Parliament on its Inquiry into Victoria’s
public finances.
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1.5 Structure of report

In developing this report, the Committee determined to follow a similar structure to that adopted
for its February 2010 Discussion Paper. However, this report provides commentary, findings and
recommendations on particular issues presented under the following headings:

e potential amendments to the Audit Act pertaining to the special relationship of the
Auditor-General with Parliament;

e potential amendments for formalising arrangements entered into from time to time between
the Judiciary and the Auditor-General for the audit of non-judicial functions within Courts;

e potential amendments aimed at strengthening or clarifying the information-gathering powers
and other audit operational powers and responsibilities of the Auditor-General; and

e other possible amendments, including those that address procedural issues.

The Committee considers the above groupings of proposed amendments may also be useful for
consideration of avenues available to further enhance the structure of the Act itself. It recognises,
however, that identification of the optimum approach to integrating amendments into the principal Act
is a matter for expert consideration by the Chief Parliamentary Counsel.

Similar to the Committee’s Discussion Paper, the report encompasses areas with potential for new
coverage in the Audit Act as well as for strengthening existing provisions.

Throughout its Inquiry, the criteria adopted by the Committee for guiding its research, analysis,
findings and recommendations was the scope for building on past enhancements to the Act and
ensuring that a leading edge legislative model was in place to meet the contemporary needs of

Parliament and the Victorian community.



CHAPTER 2: THE CONSTITUTIONAL AND
PARLIAMENTARY STATUS OF VICTORIA’S
AUDITOR-GENERAL

2.1 The role of an Auditor-General within the Westminster
system of government

Many countries, including Australia, operate under the Westminster system of government. This
system of government was named after the Palace of Westminster, where the British Parliament sits.
The Westminster system of government is characterised by three arms of government, the legislature
(or Parliament), the executive (the elected government as a group of Cabinet ministers) and the
Judiciary, which is independent from the Parliament.*

In countries operating with the Westminster system of government, Auditors-General or
equivalently-titled officials, who are usually officers of the Parliament, conduct independent
examinations of the financial operations and management practices of public sector agencies, and
report the results to Parliament. In such countries, Auditors-General are an important means used by
Parliament, on behalf of the community, for holding elected governments accountable for the use of
public resources entrusted to their control.

In correspondence to the Committee, the Department of Treasury and Finance described the role and
scope of an Auditor-General in the Westminster model of government in the following terms:*

Under the Westminster model of government, the Parliament is central to the system of
governance. Parliament makes law for financial governance and administration, and
authorises the appropriation of funds to the Executive Government, which achieves
public outcomes through the delivery of goods and services, and by ensuring that all
parts of the public sector follow sound governance and financial management principles.

The Judiciary is a separate tier which interprets the laws made by Parliament and
administers justice. Parliament can scrutinise the exercise of executive powers through
various mechanisms, including reviewing various departmental reports and accounts,
by considering reports by officers responsible directly to Parliament rather than to the
Executive Government (such as the Auditor-General), appointing committees established
to inquire into various aspects of government performance, and so on.

The position of Auditor-General within this model is considered a crucial link in the
process of accountability to the taxpayer on the utilisation of public funding. The principal
role of the Auditor-General is to provide assurance to Parliament on accountability and
performance of the Executive Government.

The Auditor-General also communicated with the Committee on the significance of the functions

of an Auditor-General under the Westminster system and referred to the position as Parliament’s
independent assurance that public funds are being expended efficiently, effectively and in accordance
with law.°

4 Parliament of Victoria, ‘What is the “Westminster System”?’,
<www.parliament.vic.gov.au/windowintime/faq/showfaq.cfm?faqid=22>, accessed 1 December 2009

5 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.2

6 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
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2.2 The traditional and evolving functions of the Victorian
Auditor-General

The office of the Victorian Auditor-General has a long and commendable history in serving the
Parliament. For over 150 years, the position has played a key role in upholding public accountability
in the state. Reports tabled in Parliament by Auditors-General over this time have informed the
Parliament and taxpaying public about the accuracy, reliability and integrity of government operations
and performance. Many of the issues raised by Auditors-General in reports to Parliament have

become the catalyst for improvement actions in the public sector aimed at enhancing public sector
performance, strengthening the transparency of reported information and reinforcing the accountability
of Victorian government agencies.

For the 2010-11 financial year, the Auditor-General’s budget is expected to total $34.4 million,
comprising:

e $20.3 million for mandatory audit reports on financial statements and reports on
non-financial performance indicators;’ and

e $14.1 million for discretionary audit work associated with performance audits and other
services provided to Parliament.

To assist the Auditor-General in the discharge of operational audit functions and responsibilities,

the Audit Act provides, in sections 7E and 7F, for the engagement of audit staff within the Victorian
Auditor-General’s Office (VAGO) and of private sector contractors to supplement internal resources
whenever deemed necessary. The Auditor-General expects to issue 560 opinions on financial
statements, 114 opinions on non-financial performance indicators and 37 reports to Parliament during
2010-11.8

2.2.1 Traditional focus on financial attest audit functions

Up until the late 1980s, the functions of the Auditor-General were predominantly of an attest nature
and focused strongly on the material accuracy of financial data covering revenue and expenditure
transactions, and assets and liabilities recorded in financial statements produced annually by
government agencies. The traditional work of the Auditor-General also encompassed assessments of
compliance by government agencies with applicable legislation.

This financial attest audit process culminates in the expression of an independent audit opinion on
financial statements attesting, if appropriate, to the fair presentation of reported operating results and
financial position, in line with professional reporting standards and financial reporting legislation.

This financial audit function largely mirrors the equivalent audit procedure undertaken in the private
sector although the traditional work of the Auditor-General has always extended beyond the private
sector role to identification on behalf of Parliament of instances of waste or a lack of probity in the
use of taxpayers funds. The financial audit function involves suitably qualified staff with financial
or accounting expertise. It is a core mandatory feature of the work of Auditors-General, on behalf of
Parliament, in Westminster jurisdictions around the world.

One of the characteristics of the financial audit process is its strong focus on evaluations of the
soundness of internal controls within agencies, the completeness and accuracy of reported financial

7 The costs of financial audits are recovered by the Auditor-General through the charging of audit fees under
section 10 of the Audit Act 1994.
8 Victorian Auditor-General’s Office, 2010-11 Annual Plan, May 2010, pp.38, 40
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information and explanations of any major changes in key income, expense and balance sheet items
between reporting periods. While valuable and critical to public accountability, this focus is of a
financial nature only and does not involve, to any great extent, going beyond the financial data to
examine the manner in which the resources underpinning the operations of agencies have been used in
the delivery of public programs and services.

2.2.2 Emergence of performance auditing as a key partner to financial
audits and audits involving compliance with legislation

It was in recognition of the above limitation in financial audit coverage that performance auditing
emerged in Victoria from around the late 1980s. After several years of transitioning to a performance
audit framework, in 1990 the Auditor-General received from Parliament, through amendments to the
Audit Act, discretionary authority to conduct performance audits in government agencies. Performance
auditing extends the audit process into the field of independent evaluations of management
performance involving the extent to which programs and services have been implemented in an
economical, efficient and effective manner.

Constrained only by a statutory requirement in section 16(5) of the Audit Act not to question the
merits of government policy, performance audits can address, for example, economic, social,
environmental, health, infrastructure, safety and community issues. Performance audits also widen the
skill requirements of audit staff associated with performance evaluation beyond financial or accounting
expertise to a multiplicity of disciplines, supplemented as necessary by specialist input in line with

the subject of particular audits. Multi-disciplinary teams are therefore common for many performance
audits.

The provisions of the Victorian Audit Act relating to performance auditing have been widened by
Parliament over the years in recognition of the increasing attention given to such audits in VAGO.

2.2.3 Recognition of program evaluation and other management
initiatives in the public sector

In outlining VAGO’s role in performance auditing, the Committee recognises that program and project
evaluation within the public sector is also a long-established practice.

Management within public sector agencies arrange periodic evaluations of the delivery of their
programs with a view to establishing that the programs are continuing to achieve their objectives and
are meeting the needs of users. Such evaluations may involve specially-qualified internal resources

or external evaluation specialists. While performance audits conducted by the Auditor-General are
independent and are reported to Parliament, evaluations are usually internal reviews of programs or
projects arranged by management and do not, as a matter of course, involve the reporting of results to
Parliament. Some significant evaluations, however, have involved outside independent or peer reviews
and have been reported to Parliament or made publicly available. Evaluation methodology is similar to
that used in performance audits and evaluations are an important element of continuous improvement
and risk management strategies within organisations.

It is also appropriate to recognise the Gateway Review Process managed by the Department of
Treasury and Finance. This process is an important component of the Government’s best practice
Gateway initiative for proposed major asset investments. This initiative aims to assist agencies in
ensuring capital investments are adequately developed, well spent, meet the Government’s strategic
objectives and achieve value for money outcomes. The review process, stage 6 of the Gateway
initiative, focuses on the evaluation of benefits after project completion. The Department of Treasury
and Finance’s Gateway guidance indicates that Gateway reviews are conducted by a selected panel
of experts or practitioners independent of the team managing the program or project and help senior
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responsible officers within agencies to achieve their business aims.’ This internal focus is an important
feature of the Gateway initiative.

2.3 Progressive strengthening through legislative action of the
Auditor-General’s relationship with the Parliament

2.3.1 Strengthening of Auditor-General’s legislative framework and
accountability to Parliament

Until 1997, the independence and relationship of the Auditor-General with the Parliament in Victoria
was implicit within the provisions of the Audit Act through the assignment of operational powers and
functions and the right to report, without interference, directly to Parliament.

Some amendments to the Audit Act introduced in 1997 were designed to establish a closer link
between the Auditor-General and Parliament. The principal amendment at the time with this aim in
mind was the designation of the Auditor-General as Victoria’s only independent officer of Parliament.!
In the amending Bill’s Second Reading Speech, the then Premier stated ‘ The intention behind this is

to enshrine the relationship between the Auditor-General and the Parliament as the Auditor-General s
principal client.’"

Accompanying the 1997 legislative changes was the assignment to VAGO of its own appropriation
as an organisational component of the Parliament, and the presentation of its budget estimates in the
Parliament’s annual Appropriation Act. In practice, quantification of the Auditor-General’s budget
within the annual Appropriation Bill presented to Parliament is still subject to determination by the
government after consultative input by the Committee under the Audit Act. Previously, VAGO was
linked for budgetary and administrative purposes to the Department of Premier and Cabinet.

While the 1997 legislative action brought the Auditor-General directly under the Parliamentary
appropriation, the independence of the office in terms of the practical application of audit functions
was still implied in the legislative framework and the Parliament had no statutory participation in the
appointment of the Auditor-General.

Fiscal changes in the late 1990s required significant outsourcing of actual auditing by the
Auditor-General to external contractors, including a newly-established statutory body, Audit Victoria.
The Auditor-General maintained a separate small office.

These particular changes were reversed and the independence of the Auditor-General and office were
directly reinforced in a suite of legislative reforms that occurred in 2000. They involved significant
additions to Victoria’s Constitution Act and the Audit Act concerning the Auditor-General and
Parliament.

The legislative changes introduced from 2000 were premised on the following description of the role
of the Auditor-General that was presented in the opening paragraph of the amending Bill’s Second
Reading Speech by the then Premier:'?

9 Department of Treasury and Finance, ‘Gateway Review Process’, <www.gatewayreview.dtf.vic.gov.au>, accessed
10 June 2010

10 Audit (Amendment) Act 1997 (Vic), s. 7

11 Hon. J. Kennett, Premier of Victoria, Legislative Assembly, Victorian Parliamentary Debates, 30 October 1997,
p-897

12 Hon. S. Bracks, Premier of Victoria, Legislative Assembly, Victorian Parliamentary Debates, 11 November 1999,
p-364
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The need for an effective and independent Auditor-General is almost universally accepted
as a hallmark of our democratic institutions. The Auditor-General plays a pivotal role
in supporting Parliament in its functions of authorising and supervising the spending of
public money by the executive.

This telling message set the scene for the far-reaching legislative action that was to take effect at the
time. A key element of this action was the enshrining in Victoria’s Constitution Act 1975 of provisions
governing the appointment, tenure and independence of the Auditor-General as the State’s then only
independent officer of the Parliament. As mentioned in the introductory chapter, these provisions
cannot be changed by elected governments unless the amending Bill has been passed by both Houses
of Parliament and approved ‘by the majority of the electors voting at a referendum.’"

This constitutional protection explicitly affirmed the Auditor-General’s special and unique relationship
with Parliament. This relationship is manifested through the Constitution Act’s requirements for:

e the appointment of the Auditor-General to be subject to the recommendation of the Public
Accounts and Estimates Committee as the representative body of Parliament (in practice, the
Committee manages the recruitment, selection and appointment process prior to submission
of a recommended appointee);

e the assignment, subject to the laws of the state, to the Auditor-General of complete discretion
in the exercise of the position’s powers under the legislation; and

e the setting of strict conditions, requiring approval of both Houses of Parliament, before an
Auditor-General can be suspended from office.

2.3.2 Comparison with Victoria’s other independent officers of
Parliament

The above three protective provisions in the Constitution Act, covering appointment, independence
and tenure, have, since 2000, distinguished the Auditor-General from Victoria’s three other current
independent officers of Parliament, the Ombudsman, the Electoral Commissioner and the Director,
Police Integrity.

The independence of the Ombudsman and the Electoral Commissioner is protected in the Constitution
Act while their other governing provisions such as appointment and tenure are found in their
respective enabling legislation.* For the Director, Police Integrity, all of the position’s governing
provisions are set out in the position’s enabling legislation, the Police Integrity Act 2008. The
constitutional provisions also distinguish the Auditor-General from Victoria’s many regulatory bodies
such as commissions, special type ombudsmen, tribunals and investigatory entities etc. which, while
requiring operational autonomy for effective delivery of their services, are established and appointed
by the Executive Government and exist primarily to serve the Executive Government.

The unique constitutional and parliamentary status of the Auditor-General in Victoria was also
reinforced by amendments in 2000 to the Audit Act that assigned several new consultative powers

to the Committee as the representative body of Parliament. These powers include consultative input
into the Auditor-General’s draft annual audit plans and annual budget. These changes built on existing
provisions in the Audit Act involving the Committee in matters concerning the accountability of the
Auditor-General, such as the arrangement on behalf of Parliament of a periodic performance audit of
the Auditor-General and VAGO.

13 Constitution Act 1975 (Vic), s. 18, (1B)
14 Constitution Act 1975 (Vic), ss. 94E, 94F; Ombudsman Act 1973 (Vic); The Electoral Act 2002 (Vic)
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The changes were described in the amending Bill’s Second Reading Speech as designed to ‘strengthen
the accountability of the Auditor-General to Parliament and enhance the power of the Parliament
over the executive.’" To date, there have been no equivalent provisions on accountability to the
Parliament in the enabling legislation of Victoria’s other three independent officers of Parliament, the
Ombudsman, the Electoral Commissioner and the Director, Police Integrity.

The difference in current accountability regimes has been less striking with the Director, Police
Integrity, as the enabling legislation for that position provides for investigatory oversight of
certain operating functions of the position by the Special Investigations Monitor established under
that legislation.! In addition, the Electoral Commissioner has an informal relationship with the
Parliament’s Electoral Matters Committee. The Ombudsman has therefore been the only officer of
Parliament without a relationship, formal or informal, with a parliamentary committee or a special
accountability regime established under legislation.

The enabling legislation and accountability regimes of the Ombudsman and the Director, Police
Integrity, have been recently examined by the government as part of a review by the Public Sector
Standards Commissioner and a Special Commissioner of Victoria’s integrity and anti-corruption
system. The Commissioners’ report, released on 2 June 2010, proposes changes to the powers and
functions of the Ombudsman and to the accountability regimes of the Ombudsman and the Director,
Police Integrity. The report recommends, inter alia, that a Victorian Integrity and Anti-Corruption
Commission be established, with a newly-established Public Sector Integrity Commissioner (the
inaugural Chair), the Director, Police Integrity and the Chief Municipal Inspector as the new
Commission’s three members. It also recommends that the powers and functions of the new
Commission and the Ombudsman be monitored by a new parliamentary committee, fulfilling a
similar role to that of the Public Accounts and Estimates Committee (PAEC) in relation to the
Auditor-General.!” The government has indicated it will adopt the recommended structural model for
the state’s integrity and anti-corruption system.

2.3.3 Distinctive status accorded to the Auditor-General

In summary, the combination of the unique constitutional protections accorded the office of
Auditor-General and the strong features in the Audit Act of the Auditor-General’s accountability

to Parliament, including consultative roles assigned to the Committee, illustrate clearly that the
Auditor-General is a special instrument of the Parliament. In this capacity, the Auditor-General has the
fundamental purpose of serving the needs and interests of Parliament, and through it the people.

It was these distinctive characteristics of the constitutional and Parliamentary status of the
Auditor-General and the associated importance of ongoing enhancements to the Auditor-General’s
enabling legislation that influenced the Committee to launch its Inquiry into the provisions of the
Audit Act 1994.

15 Hon. S. Bracks, Premier of Victoria, Legislative Assembly, Victorian Parliamentary Debates, 11 November 1999,
p.366

16 Police Integrity Act 2008 (Vic), s. 114

17 State Services Authority, Review of Victoria s Integrity and Anti-corruption System, 31 May 2010



CHAPTER 3: LEGISLATIVE AMENDMENTS DEALING WITH
AUDITOR-GENERAL'’S RELATIONSHIP WITH
PARLIAMENT

3.1 Features of the legislative framework pertaining to the
Auditor-General’s relationship with Parliament

As mentioned in the preceding Chapter, provisions governing the appointment, tenure and
independence of the Auditor-General as an independent officer of the Parliament have been enshrined
in Victoria’s Constitution Act 1975 since 2000. The Chapter also indicates that these provisions cannot
be changed by elected governments unless the amending Bill has been passed by both Houses of
Parliament and approved ‘by the majority of the electors voting at a referendum’."®

The Audit Act 1994 is the Auditor-General’s enabling legislation. It addresses the Auditor-General’s
operational relationship with Parliament, the position’s audit powers and responsibilities and the
administration of the Auditor-General’s functioning body, the Victorian Auditor-General’s Office
(VAGO).

The provisions of the Audit Act covering the operational relationship of the Auditor-General with
Parliament include various statutory functions which have been assigned to the Public Accounts and
Estimates Committee, as the representative body of Parliament. These functions include:

e provision of consultative input to the Auditor-General on the development of each draft
annual work plan prior to the Auditor-General’s completion of the plan and its tabling in
Parliament — section 7A;

e consultation on determination of the Auditor-General’s annual budget — section 7D(2);

e an authority to exempt the Auditor-General from financial management practices and staff
employment conditions applicable to government agencies — section 7C;

e provision of consultative input to the Auditor-General on preparation of specifications
setting out the objectives, scope and planned work program of each performance audit —
section 15(2);

e management of the appointment process and submission of a recommendation to Parliament
on the appointment of an external auditor to conduct an audit of VAGO’s annual financial
statements — section 17; and

e at least once every three years, management of the appointment process and submission
of a recommendation to Parliament on the appointment of an external person to conduct a
performance audit covering the economy, efficiency and effectiveness of the Auditor-General
and the operations of VAGO — section 19.

For the latter two functions, reports prepared by the appointed auditors are tabled in Parliament.
The Committee may choose to further investigate on behalf of Parliament these reports and their
recommendations.

The above provisions focus on the Auditor-General’s accountability to Parliament for use of the
extensive audit operational powers accorded the position under the Audit Act and for discharge of

18 Constitution Act 1975 (Vic), s. 18, (1B)

11
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the position’s operational responsibilities. The provisions also reflect Parliament’s interest in the
resourcing and operational capacity of the Auditor-General, which is manifested particularly through
the Committee’s consultative involvement in the determination of the Auditor-General’s annual
budget.

3.2 Amendments to the Audit Act pertaining to the
Auditor-General’s relationship with Parliament

The remaining commentary in this Chapter addresses the Committee’s consideration of potential
amendments to the Audit Act linked to the Auditor-General’s relationship with Parliament. The
commentary encompasses a wide range of topics identified during the course of the Inquiry through
correspondence and submissions received from interested parties, discussions held during public
hearings and the Committee’s own research. In addition, the Committee gained valuable insights into
particular issues from its discussions with parliamentary committees, Auditors-General, government
officials and other organisations during visits to other jurisdictions in Australia and overseas.

Under each identified issue, the commentary outlines some introductory narrative on the nature of
the topic followed by discussion of the potential options for change drawing on the views expressed
by interested parties and experts, as appropriate, as well as the Committee’s research. The position
reached by the Committee together with its recommended approach to bring about value-adding
legislative change to the Audit Act completes the commentary in each case.

3.2.1 Feasibility of legislative provisions addressing audits of the
administrative functioning of Parliament

Parliament’s special constitutional status and the need for a careful
approach

As identified in the Committee’s commentary in Chapter 2, the supremacy of Parliament as the
legislature or legislative arm of government is a fundamental constitutional principle underpinning the
Westminster system of government. In addition, Parliament is where government is formed, the source
of government funding and the means through which the executive gives an account of its actions.

It is Parliament’s sole province to determine the boundaries of the audit powers of the auditor
appointed by it, the Auditor-General. These boundaries are set out within the provisions of the
Audit Act and are logically restricted to the functions of the State’s elected government in its
capacity as the executive arm. The Executive Government’s functions and funding are authorised by
the Parliament and it is accountable to the Parliament for the manner in which it utilises resources
entrusted to it.

The power and jurisdiction of Parliament are addressed by Erskine May in his authoritative
publication, Parliamentary Practice.”

Because of the supreme constitutional status of the Parliament, it has been traditionally accepted that
the Auditor-General does not have any explicit or implicit authority or power to undertake audits of
Parliament’s formal functioning as Victoria’s legislature.

However, as identified by the Committee in its February 2010 Discussion Paper, the Auditor-General
conducts an audit of Parliament’s annual financial statements by arrangement. The Discussion
Paper also included extracts from an April 2000 invitation issued by the then Presiding Officers of

19 W. McKay (ed.) (2004), Erskine May's Treatise on the Law, Privileges, Proceedings and Usage of
Parliament (23rd edn), London: LexisNexis
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Parliament to the then Auditor-General to conduct Parliament’s external audit incorporating, as a
specific component, the annual financial audit. The impetus for Parliament’s action at the time is
evident from the following extract from the invitation made to the Auditor-General which emphasises
the importance placed by Parliament on its administrative accountability:?

We wish to endorse the principle of external auditing of the Parliament of Victoria's
administration.

The Parliament of Victoria places a high emphasis on ensuring its business and
administrative activities are conducted within an effective corporate governance and
accountability framework.

A specific element of this framework concerns recognition that the utilisation of a
significant level of public funding in administering Parliament should be subject to
periodic external audit. To enhance this framework, we already have an independent
internal audit function which reports to us in our capacity as Presiding Officers

In addition to our internal audit, we believe it is appropriate that the external audit
function be undertaken by the Auditor-General with a capacity to report to the
Parliament...

We are pleased to extend an invitation to your Office to conduct the external audit of the
Parliament of Victoria, and in respect of the annual financial audit, invite you to present
us with the usual annual letter of engagement.

The Committee considers that such an invitation addressing the wider external audit of Parliament
would facilitate the conduct of both financial and performance audits of the administrative functions of
Parliament through its departments, including the Department of Parliamentary Services.

In correspondence to the Committee prior to release of its Discussion Paper, the Auditor-General
proposed that the financial audit of Parliament currently undertaken by arrangement be formalised as a
legislative requirement.?!

In a paper to the Committee, also in the lead-up to publication of its Discussion Paper, the Department
of Treasury and Finance raised as a potential question for the Inquiry whether it was appropriate for
the powers of the Auditor-General to be extended to include the Parliament and, if so, should they
encompass the full ambit of the Auditor-General’s powers.?

It was against the above background that the Committee invited in its Discussion Paper the views of
interested parties on a range of issues associated with the efficacy or otherwise of formalising within
the Audit Act involvement by the Auditor-General in audits, both financial and performance, of the
administrative functioning of Parliament. In doing so, the Committee recognised that Parliament’s
unique constitutional status meant that care needed to be exercised in examining the subject. The
Committee also recognised that the outcome of the Committee’s deliberations would be a matter solely
for determination by the Parliament.

20 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009
21 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
22 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee,

2 December 2009, p.2
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Financial audits of Parliament’s administration
Feasibility of establishing a statutory basis

The Committee notes that preparation of Parliament’s annual financial statements forms part of the
responsibilities of its Department of Parliamentary Services. The audited financial statements of
Parliament for the year ended 30 June 2010 included in the department’s annual report disclose that
a total of $123.5 million in output and special appropriations was provided to the Parliament in that
year.”? The expenditure details disclosed in the financial statements include, but do not separately
identify, salaries and allowances paid to Members of Parliament other than Ministers’ salaries and
allowances which are paid by the Department of Premier and Cabinet. Commentary on this latter
subject is provided under a separate heading later in this Chapter.

The Committee considers that the annual audit of Parliament’s financial operations, conducted by the
Auditor-General, via an arrangement, is an important manifestation of Parliament’s desire to adhere to
high standards of governance and accountability for its financial management of significant levels of
public funds.

As previously mentioned, the Auditor-General has proposed that the annual financial audit of
Parliament be formalised as a legislative requirement within the Audit Act. The Auditor-General
considers that such action would provide clarity on the ability to audit Parliament’s financial
operations. In a submission to the Committee following release of its Discussion Paper, VAGO
expressed the view that:?

... Given that a role of the Auditor-General is to audit financial statements of authorities
under the Act, it is appropriate that the administrative functions of Parliament be
included in this definition.

The views of Victoria’s Presiding Officers

In its February 2010 Discussion Paper, the Committee signalled its intention to explore with the
Presiding Officers of the Victorian Parliament their views on the appropriateness of the current audit
arrangements in place for Parliament’s administrative functions and on the justification or otherwise of
supplementing existing arrangements through legislative reference.

In evidence to the Committee, the Presiding Officers referred to the longstanding non-statutory
arrangement in place for the Auditor-General to audit Parliament’s annual financial statements.

The Presiding Officers expressed the view that there would be little practical effect from past and
current practice if the arrangement was subject to a statutory backing. The Speaker of the Legislative
Assembly informed the Committee that:*

... As I see the Parliaments role, whether we invite the Auditor-General to oversight
our books or whether it is a legislative requirement, I have got to, I suppose, ask the
question: what difference will that make?

The Parliament prides itself, and always has, on being an absolute champion of process
and procedures. The Auditor-General has always audited the Parliament’s books...

23 Department of Parliamentary Services, 2009-10 Annual Report, September 2010, p.50
24 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.12
25 Ms J. Lindell, Speaker of the Legislative Assembly, transcript of evidence, 10 May 2010, pp.2, 7
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Whether or not there is a line that is changed that says that the Auditor-General
‘Will” carry out financial audits annually on the Parliament, ...the reality is that the
Auditor-General always has.

The President of the Legislative Council concurred with these views on Parliament’s annual financial
audit.

The Committee also heard from the Presiding Officers and accompanying Parliamentary officers

on the strong features of Parliament’s governance framework and initiatives taken to reinforce its
accountability for the management of public resources. These features include the use of an audit
committee, the engagement of an external firm to conduct internal audits, the progressive development
of a risk management framework and production of an annual report which is tabled in Parliament.
The Committee was pleased to note this outline of Parliament’s governance structure. The current
independent external audit conducted by the Auditor-General complements these internal management
initiatives and is the source of assurance on the soundness of such initiatives in contributing to the
completeness and accuracy of Parliament’s annual financial statements.

The position in other jurisdictions

In evidence to the Committee, the Auditor-General advised it was his understanding that the audit
legislation in all Australasian jurisdictions, other than Victoria and New South Wales, ‘treats the
administration of Parliament as an entity that is scheduled and listed for audit.”*

The legislative position across jurisdictions as outlined by the Auditor-General was subsequently
confirmed by the Australasian peak body of Auditors-General, the Australasian Council of
Auditors-General (ACAGQG), in information requested from it by the Committee. The ACAG material
shows that the financial statements of Parliamentary departments in most other jurisdictions, including
the federal legislation in Australia and New Zealand, fall within the mandate of the Auditor-General
through the inclusion of those departments in the statutory definition of entities subject to audit.?’

Details of the legislative situation across Australasia, as sourced by ACAG from each audit office, are
set out in Appendix 2 of this report.

Position reached by the Committee

After consideration of the information on this issue presented to it during the course of its Inquiry, the
Committee considers there are grounds for formalising within the Audit Act the current longstanding
practice under which the Auditor-General conducts, by arrangement with Parliament, audits of
Parliament’s annual financial statements.

The evidence presented to the Committee by the Presiding Officers indicates that they would not
have an objection to such action. In addition, a financial audit has set boundaries which focus on the
completeness and material accuracy of financial data, rather than assessments of performance, in the
lead up to expression of an audit opinion on financial statements. There may not therefore be a need
for specific ring-fencing provisions within the Audit Act which would preclude, for such an audit, the
Auditor-General from commenting on the merits or otherwise of Parliament’s formal functioning as
Victoria’s legislature.

26 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.16

27 Australasian Council of Auditors-General, correspondence to Committee, received 21 May 2010
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Legislative action would ensure that the powers, responsibilities and accountability obligations of
the Auditor-General under the Audit Act would formally apply to the annual audits of Parliament’s
financial administration.

Because of the Auditor-General’s longstanding involvement in the conduct of Parliament’s external
financial audit and given the absence of any obvious conflicts or sensitivities arising from Parliament’s
constitutional status (see expert advice set out in Appendix 1), the Committee advocates that an
explicit authority for the audit be incorporated in the Audit Act rather than a provision which
empowers the Auditor-General to enter into audit arrangements with the Parliament. Such an approach
would give statutory permanency to the Auditor-General’s involvement which would assist the
planning and management position of both Parliament and the Auditor-General. It would also be
consistent with contemporary practice in most other Australasian jurisdictions.

Recommendation 1: An explicit authority be incorporated within the
Audit Act 1994 for the Auditor-General to undertake the
audit of Parliament’s annual financial statements.

Performance audits of Parliament’s administration
Feasibility of establishing a statutory basis

As identified in its Discussion Paper, the Committee included within the ambit of its Inquiry
consideration of the efficacy or otherwise of formalising within the Audit Act the right of the
Parliament and the Auditor-General to enter into agreements for the conduct, from time to time, of
performance audits of Parliament’s administrative activities. As mentioned in an earlier paragraph, one
such agreement in the form of an invitation by the then Presiding Officers to the then Auditor-General
covering the totality of Parliament’s external audit was made in April 2000. The Committee
understands from evidence given by the current Presiding Officers that no equivalent invitations have
been extended to the Auditor-General since that time.

At an early stage of the Inquiry, the Auditor-General, in correspondence to the Committee, expressed
reservations about undertaking activities which may not be within the scope of the Audit Act, in
principle and in the context of VAGO’s limited resources.?® As with the position with financial audits
mentioned above, the Auditor-General seeks clarity on the ability to audit Parliament’s administrative
functions, ‘beyond the current arrangement that exists between Parliament and the office.”™

A performance audit widens the boundary of an audit beyond the traditional functions of financial
attestation and levels of legislative compliance to encompass evaluations of management performance
in terms of economy, efficiency and effectiveness. As such, in contrast to the preceding discussion on
financial audits, issues dealing with evaluations of Parliament’s management and performance, given
its unique constitutional status, can be complex and require specific attention and assessment.

The views expressed by Parliament’s Presiding Officers

The sensitivities associated with any proposal to empower the Auditor-General to conduct performance
audits of Parliament’s administration were highlighted in the evidence given to the Committee by the
Presiding Officers. The Speaker of the Legislative Assembly informed the Committee that:*

28 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 8 September 2009
29 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.12
30 Ms J. Lindell, Speaker of the Legislative Assembly, transcript of evidence, 10 May 2010, p.2
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... whether there should be performance audits of the Parliament, I would question the
appropriateness of having a body sit over the Parliament and question the efficiency of
members of Parliament and how members of Parliament run their offices and question
the efficiency of the research undertaken in the library.

I suppose I am a person who believes that the Parliament should be the ultimate
decision-maker and the ultimate organisation in the state that sets its own course rather
than having an individual or an officer of the Parliament somehow come over the top of
Parliament and be able to, in a sense, make judgement. I would suggest in terms of how
members of Parliament behave in their electorates and communications that they may
put out or may not put out, it is all a very subjective thing as to the public good and what
is public information and what is not public information.

1 do not really support the idea of performance audits. I can see where perhaps there
are parts of Parliament where that might be fine, but in the end I just do not believe that
Parliament as an organisation should have to answer itself to an office that is a creation
of the Parliament ...

The President of the Legislative Council expressed concurrence with the views of the Speaker and
particularly:?!

... on the matter of the Auditor-General overseeing Parliament and parliamentarians. [
think that would really politicise the office of the Auditor-General to the extent where it
would inevitably create problems.

The Committee respects the views expressed by the Presiding Officers. It recognises their authoritative
nature and that they centre strongly on preserving the supreme status of Parliament. Such status is a
fundamental tenet of the Westminster system of government which the Committee has been conscious
of during the course of its Inquiry. Drawing on this key tenet, the Committee directed attention during
the Inquiry to matters linked to the important points raised by the Presiding Officers concerning:

e the potential conflict associated with an officer of Parliament making judgement on the
Parliament and, as a consequence, being seen as above the Parliament; and

e the extent to which the administrative and support functions of Parliament can be clearly
separated from its formal functioning as Victoria’s legislature.

Principal/agent issue

On the potential conflict issue, the Committee put forward in its Discussion Paper as a discussion
point whether the Auditor-General could be viewed as effectively an agent of the Parliament with a
principal/agent relationship in place. The Committee went on to say that, if such relationship existed, it
could be argued that any audit of Parliament by the Auditor-General as an officer of Parliament could
be viewed as an internal audit rather than an external one.

VAGO’s submission to the Committee rejected the concept of an Auditor-General as an agent of
Parliament. The submission stated:*

31 Mr R. Smith, President of the Legislative Council, transcript of evidence, 10 May 2010, p.2

32 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.12
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The Auditor-General is clearly not an agent of Parliament — to suggest this is to suggest
that the Auditor-General acts on the direction of Parliament and does its bidding, which
is in fundamental opposition to the provisions regarding his independence and the “no
direction” provision in the Constitution Act 1975. Nor is it accurate to portray that an
audit of Parliament by the Auditor-General is an internal audit. The role of internal audit
is “commonly defined as an independent appraisal activity within a Public Sector Agency,
for the review of operations as a service to the Responsible Body and management.”
This line of argument overlooks the express establishment of the Auditor-General as an
independent officer of the Parliament (section 94B of the Constitution Act 1975).

The Committee does not regard the principal/agent issue in the context of performance audits of
Parliament’s administration to be as clear cut as described by the Auditor-General. In saying this, the
Committee is mindful that the special relationship of the Auditor-General with Parliament and the
important constitutional protections flowing from that relationship are founded on the premise that
the Auditor-General is Parliament’s appointed auditor of the executive government. It nevertheless
considers that any extension of the Auditor-General’s traditional audit role in the public sector to
encompass performance audits of Parliament’s administration would not necessarily interfere with
the fact that the Parliament is the Auditor-General’s principal client. Any action to formalise within
legislation audits by the Auditor-General of Parliament’s administration would more likely fit into
the category of a widening of the Auditor-General’s servicing of the needs of Parliament, as the key
client, rather than a catalyst for taking the Auditor-General to a position that might be seen as above
Parliament itself.

Expert legal advice provided to the Committee on the principal/agent question stated as follows:?

It is by no means self-evident that the relationship between the Parliament and the
Auditor-General is that of principal and agent, as understood under general law.
Nonetheless, it may be accurate, in a broad sense, to describe the Auditor-General as
acting in certain respects in a representative capacity for the legislature as a whole.

On a related matter, the Committee considers that if legislative change was to occur in this area it
would be more appropriate to involve the Auditor-General rather than another external auditor. This
view stems from the Auditor-General’s role as Parliament’s sole auditor in the public sector and the
ongoing resultant benefit to public accountability in Victoria that accrues from this permanent role.
This does not suggest that no other auditor could function as professionally and competently as
Parliament’s auditor. However, the Committee does consider that the benefits to Parliament in terms of
periodic value adding independent assessments of its administration would necessarily be greater from
permanent use of the Auditor-General and a consequential consistent understanding and knowledge by
audit of Parliament’s operational environment.

Separating Parliament’s administrative functions

The second point considered by the Committee in this area concerns the question of separation of
Parliament’s administrative and support functions from its formal status as Victoria’s legislature.

There is no doubt from the Committee’s viewpoint that such separation must be clearly established in
order to protect Parliament’s decision-making on matters associated with its formal functioning as well
as to uphold the credibility of the performance audit process. Without it, the Committee contends there
can be no case for performance audits of Parliament’s administration.

33 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.6
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In evidence presented to the Committee at its hearing with the Presiding Officers and accompanying
Parliamentary officers, the Committee heard that:**

. if you think that the Assembly and the Council actually have to have oversight of
approving a number of regulated allowances, they do the approval and it goes through
to DPS [Department of Parliamentary Services] then for payment. I am not quite sure
where you would actually stop and start with the line that says, ‘This is house business
and parliamentary business, 'when you have these beings called members of Parliament
who operate in both the Parliament and in I suppose the service end of the Parliament.

The Committee also heard:*

... one of the biggest challenges when you are looking at administrative functions and
you start lining that up against what is the DPS authority in the appropriation is that
35 per cent of the funding in DPS relates to DPS. The rest of it goes directly to MPs, be it
the MPs’ office and communications budget or members’ training budgets — all of those
operating costs.

You would need to be clear as to what you are calling an administrative function of the
Parliament and what is that you are actually calling something that rightly belongs in
the legislative realm. Does an MP's ability to function in their electorate office relate to
the legislative function of the Parliament or does it relate to the administrative function
of the Parliament? If you are going to do a performance audit, what is it that you are
doing an [sic] performance audit of?

These comments highlight that establishing a line of demarcation between the formal operation of
Parliament and the administration of Parliament would not be a straight forward exercise.

The expert legal advice received by the Committee indicated that, if legislative action proceeded in the
area, it ‘would be desirable to include express provisions in the Audit Act defining “administrative”
functions of the Parliament to which the power of audit applies.” The legal advice stated that
administrative functions might include such matters as:*

o ... the efficiency of the use or allocation of parliamentary resources; and

o the expenditure of the Parliament, and its efficiency or otherwise, in respect of such items
as library services, public information, entertainment, information technology, or building
renovation or maintenance.

The Committee considers the separation of Parliament’s administrative functions should be determined
by ground rules formulated by the Parliament supplemented by explicit safeguards built into
legislation to preclude departures from the ground rules. Equivalent legislative restrictions to those
that apply to the State Services Authority that preclude it from reviewing functions of a judicial or
quasi-judicial nature could, with appropriate modification, be considered in any amendments made to
the Audit Act.”

34 Ms J. Lindell, Speaker of the Legislative Assembly, transcript of evidence, 10 May 2010, p.4

35 Mr P. Lochert, Secretary, Department of Parliamentary Services, transcript of evidence, 10 May 2010, p.5
36 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.5

37 Public Administration Act 2004 (Vic) s. 60
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The position in other jurisdictions

As mentioned in an earlier paragraph, the Australasian peak body of Auditors-General, ACAG,
presented information to the Committee on the extent of the Auditor-General’s mandate covering
Parliament’s administration in other Australasian jurisdictions (see Appendix 2 of this report).

As with the position with financial audits of Parliament’s administration, ACAG’s information
indicates that the audit legislation in all Australasian jurisdictions, other than Victoria and New
South Wales, include provisions that enable the Auditor-General to conduct performance audits or,
similarly-titled audits, of the administrative functions of Parliament.

The New Zealand Audit Office advised ACAG that it has previously reviewed the system for

expenses and allowances of Members of Parliament. The Australian National Audit Office conducted
a performance audit of Parliamentarians’ entitlements in September 2009. That Office had conducted
four previous audits in the subject area. It is the policy of the Tasmanian Audit Office to only conduct
compliance audits of Parliamentary agencies, even though it has the power to undertake performance
audits, while the South Australian Audit Office has not to date exercised its power to conduct economy
and efficiency audits in the Parliamentary arena.

A summary of the situation across jurisdictions is presented in Appendix 5.
Advice received from constitutional legal expert on Parliament’s constitutional status

As part of its deliberations on this topic, the Committee sought expert legal advice on whether there
were any impediments, in terms of Parliament’s supreme constitutional status, to incorporating explicit
provisions in the Audit Act empowering the Auditor-General to undertake audits of the administrative
functioning of Parliament. The advice received by the Committee on this issue was as follows:*

Part 11 (ss15 to 744AA) of the Constitution Act, headed “The Parliament”, does not
contain any provision which would prevent the Parliament from authorising external
audits of the administrative functioning of the Parliament.

There is an implied limitation, arising from the text and structure of the Commonwealth
Constitution, which prevents the Parliament of the Commonwealth from validly enacting
a law which would have the effect of impairing the capacity of the government of Victoria
to function as a government, or which would restrict or burden the State in the exercise
of its constitutional powers. A Commonwealth law which purported to regulate aspects
of the internal workings of the Parliament of Victoria may well be invalid on that ground.

There is no such general restraint, however, on the exercise by the Parliament of Victoria
of legislative power with respect to the operation, and review, of its own expenditure and
management. That power is expressed in the broadest terms in s.16 of the Constitution
Act. The power extends to amendment of the Constitution Act itself (s.18(1)), subject to
compliance in appropriate cases with the referendum requirements of s.18.

In my opinion, there would be no constitutional impediment, whether derived from
the Constitution Act or the Commonwealth Constitution, to the conferral upon the
Auditor-General, by legislation enacted by the Parliament, of power to conduct financial
audits or performance audits in respect of the administrative functions of the Parliament.

38 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.4
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Position reached by the Committee

After consideration of the above legal advice and all of the issues on this subject raised with it

during the Inquiry, the Committee has concluded that, subject to appropriate safeguards including
Parliament’s right to determine the line of demarcation between its formal operations and its
administrative functions, new provisions should be inserted into the Audit Act to authorise
performance audits by the Auditor-General of the administrative functions of Parliament. Such action
would give full transparency to Parliament’s ongoing commitment to strong public accountability for
its administration of significant levels of public resources.

Performance audits bring the auditor into the potentially contentious area of evaluating resource
management in terms of economy, efficiency and effectiveness. Adequate safeguards therefore need
to be established by Parliament to guard against any undermining of its supreme position in Victoria’s
system of government.

The Audit Act, in section 16(5), currently precludes the Auditor-General from questioning the merits
of government policy in reports to Parliament on audits of government agencies. The Committee
considers that similar legislative restrictions structured to reflect Parliament’s unique constitutional
status should be developed. These restrictions should explicitly prohibit the Auditor-General from
questioning the merits of Parliament’s formal functioning as Victoria’s legislature, including the
formal role of parliamentarians both within Parliament and through their offices.

Legislative action should be supplemented by the development of ground rules which establish the
lines of demarcation between Parliament’s formal activities (such as the direct operations of each
House) and administrative functions which clearly support Parliament’s formal processes (including
the various support services falling within the responsibility of the Department of Parliamentary
Services). Such ground rules should be formulated by the Parliament through whatever mechanism it
deems appropriate.

Subject to the incorporation of explicit safeguards and a restriction on the boundaries of performance
audits in the Audit Act, all of the legislative powers, responsibilities and accountability obligations of
the Auditor-General under the Audit Act should apply to performance audits undertaken from time to
time of Parliament’s administration.

The Committee sees any new formalised audit arrangements as taking place cooperatively between the
Parliament and the Auditor-General. The emphasis with such audits should be on assisting Parliament
in its endeavours to continually achieve best practice and exhibit full transparency in its administration
of public funds.

Recommendation 2: New provisions be inserted into the Audit Act 1994 to
authorise the Auditor-General to conduct performance
audits of the administrative functioning of Parliament.

The new provisions should explicitly prohibit the
Auditor-General from questioning the merits of Parliament’s
formal functioning as Victoria’s legislature, including the
role of parliamentarians.

Recommendation 3: The Parliament formulate rules which establish the lines of
demarcation between Parliament’s formal activities, such
as the direct operations of each House, and administrative
functions which clearly support Parliament’s formal
processes.
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3.2.2 Frequency of Parliament’s performance audit of the
Auditor-General

Nature of this topic

As pointed out in Chapter 2 of this report, the unique constitutional status of Victoria’s
Auditor-General stems from the enshrining within Victoria’s Constitution Act 1975 of provisions
governing the appointment, tenure and independence of the Auditor-General. This constitutional
protection, the fact it cannot be changed, except through approval of the majority of electors voting
at a referendum, and the Auditor-General’s already wide-ranging operational powers set out in

the Audit Act, reinforce Victoria’s leading edge position on the key role of the Auditor-General in
upholding public accountability.

There is therefore a distinct focus within the Audit Act on the need to balance the Auditor-General’s
strong independence and operational capability with an equally strong accountability framework
governing the Auditor-General’s use of such independence and capability. As mentioned in Chapter 2,
this balance is principally manifested through legislative functions assigned to the Committee,
including the management of Parliament’s periodic performance audit of the Auditor-General and
VAGO.

During its inquiry, the Committee addressed the frequency of the statutory performance audit and on
the need or otherwise for additional provisions within the Audit Act covering consultation with the
Auditor-General on the appointment and on the terms of reference for the audit.

The frequency of Parliament’s performance audit
Issues addressed in Committee’s February 2010 Discussion Paper

Section 19 of the Audit Act provides that a performance audit by Parliament of the Auditor-General
and VAGO shall be conducted at least once every three years. Under the legislation, the performance
auditor is appointed by Parliament on the recommendation of the Committee and the auditor is
required to report directly to Parliament. The Committee can conduct its own inquiry into the results of
a performance audit.

Recent performance audit reports (2007 and 2004) have been comprehensive. In particular, the
2004 report identified some concerns that led the Committee to undertake a further Inquiry into the
performance of VAGO.

Under section 19 of the Audit Act, the person appointed by Parliament to conduct an annual financial
audit of VAGO cannot also undertake the performance audit.

Recommendation 10 of the previous Committee’s February 2006 report on officers of Parliament
addressed the statutory frequency of this performance audit and stated:*

The Audit Act 1994 be amended to provide that the independent performance audit of the
Victorian Auditor-General s Office be undertaken every four years...

A four-year audit frequency would align with the term of government in Victoria.

The government’s response to the previous Committee’s report indicated it will give further
consideration to this recommendation.

39 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, p.79
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In the lead up to the Committee’s February 2010 Discussion Paper, the Auditor-General advocated to
the Committee that section 19 of the Audit Act be amended to extend the frequency of Parliament’s
performance audit ‘to some longer period’. The Auditor-General informed the Committee that ‘the
nature of these reviews is such that the current frequency is resource intensive for the office, and
presents a risk to the carrying out of VAGO's core functions.’®

The Department of Treasury and Finance also raised this issue in its paper to the Committee prior to
publication of its Discussion Paper. The Department asked if it is appropriate, ‘from an accountability
perspective, for this audit to be conducted during each term of Government, or across terms of
Government? What is an appropriate frequency?’*

The Committee’s Discussion Paper invited input from interested parties on the ideal frequency of

the performance audit and some related issues including the extent to which factors such as risk
management and resource demands on both VAGO and the Committee should influence determination
of the optimal audit frequency.

Views expressed to Committee in submissions and in evidence at public hearings

In a submission to the Committee, VAGO outlined some additional points to support the
Auditor-General’s proposal that a four-year audit frequency be established in the Audit Act. VAGO’s
submission stated:*

The Auditor-General has proposed that the current triennial performance audit of the
office under section 19 of the Act be changed to four years, and should be timed to fall
in the middle of each parliamentary term. Now that Victoria has a fixed four election
year term (except for exceptional circumstances) it is reasonable for the office to be
performance audited once in the life of each Parliament. That frequency would not reduce
the accountability of the office, especially given the number of other accountability
mechanisms in place.

There is a significant resource implication associated with this important accountability
process. It is understood the three years timeline was established when that was the term
of Parliament. Other jurisdictions with statutory review periods, such as Queensland
and Tasmania have longer time periods (5 years).

A four year frequency for performance audits of the office would retain this important
accountability mechanism within a reasonable time cycle.

VAGO'’s submission also put forward for the Committee’s consideration two further proposals of the
Auditor-General pertaining to the statutory performance audit, namely:*

The Auditor-General also notes that unlike agencies who are the subject of the
Auditor-Generals performance audits in the public sector, the office currently is not
afforded the opportunity to consultation or comment on the terms of reference for
its performance audit. The Auditor-General recommends that section 19 of the Act
be amended to provide for consultation on the terms of reference. Consultation may

40 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

41 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.6

42 Victorian Auditor-General’s Office, submission to Committee, received 18 March 2010, p.5

43 ibid.
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also give PAEC the opportunity to better target the performance audit and afford the
Auditor-General the same approach as is mandated for all other performance audits
across the Victorian public sector.

Also of concern is that external performance auditors commissioned by the PAEC
do not seem to be covered by the secrecy provisions in the Act. The Auditor-General
recommends that these auditors should be covered by secrecy provisions consistent with
the otherwise established principle in Victoria.

In evidence given to the Committee, the Auditor-General indicated that his recommendation that

the Audit Act incorporate a provision on consultation on the terms of reference proposed for the
performance audit was founded on the principle of procedural fairness which applies to audits by
VAGO of government agencies. The Auditor-General also suggested that through such consultation,
the Committee ‘could be informed by knowing what we have been doing, where we are at and what
exists, and that could influence the scope or the specificity of the terms of reference the Committee is
proposing.’*

The second point on secrecy provisions raised by the Auditor-General is already covered to a large
extent in the Audit Act as the main secrecy provision, section 12 pertaining to information access,
applies to the performance auditor. However, there is scope to further strengthen the position on
secrecy by also applying section 20A pertaining to improper use of information to the performance
auditor. That section prohibits improper use of information acquired during the course of audits.

In its submission to the Committee, ACAG indicates its support for a five-year frequency for the
performance audit with retention of the words “at least” to cover circumstances necessitating more
frequent circumstances.

ACAG regards ‘five years as an appropriate period for the conduct of an office-wide performance
audit of any entity.’* It cites a view expressed to it by the Queensland Audit Office, which is subject
to a five yearly strategic review that such a timeframe ‘allows an appropriate period for any issues
raise [sic] to be appropriately considered and any required action implemented and monitored prior
to the next review occurring.’* It identifies that this frequency is also used in recently revised audit
legislation in Western Australia and Tasmania.

In a submission to the Committee, Professor Kerry Jacobs (who the Committee notes at the time of
this Inquiry is a member of VAGO’s Audit Committee), supports a four-year audit frequency but does
not favour retention of the words “at least” as, in his view, ‘this could easily be subject to political
abuse.” Professor Jacobs also indicates that ‘it is always within the mandate of the PAEC to conduct an
inquiry into the operation of the VAGO.”*

On the question of consultation, ACAG advocates the Auditor-General should be consulted on the
appointment of the performance auditor in addition to the audit’s terms of reference. It also believes
the performance auditor ‘should be precluded from commenting on audit findings, decisions or
recommendations reached by the Auditor-General during the course or conduct of an audit.”*

44 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.27

45 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.14
46 ibid., p.16

47 Prof. K. Jacobs, Canberra, submission to the Committee, received 12 March 2010, p.2

48 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.15
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In evidence to the Committee, ACAG’s representative was asked to clarify this latter comment as

the auditor’s capacity to evaluate these matters would seem to be intrinsic to forming a view on the
Auditor-General’s effectiveness and efficiency. The Committee was informed that the auditor should
not be looking at audit files or commenting on conclusions reached in particular audits. Rather, ACAG
believes the auditor should be looking at quality control processes that an Auditor-General might
have, ‘but not trying to second-guess the findings and recommendations of the auditor on a particular
project.’®

The position in other jurisdictions

The Committee’s research indicates that provision for a periodic performance audit or strategic review
of the Auditor-General by Parliament is a relatively common feature of audit legislation in many
Australasian jurisdictions. However, not all jurisdictions exhibit all of Victoria’s strong features such
as involvement of the Parliament through a parliamentary committee in the appointment of the auditor,
the scope of the audit encompassing the economy, efficiency and effectiveness of audit operations and
a statutory requirement for the auditor to report directly to Parliament.

The frequency of Parliament’s performance audit varies across jurisdictions. For example, the audit
legislation in Western Australia, Tasmania and Queensland provides for a five-year frequency with

the latter two jurisdictions incorporating the “at least” proviso to cover any need for more frequent
audits. The Commonwealth audit legislation adopts a term approach to the performance audit with a
requirement that the appointed independent auditor must conduct an annual financial audit and may

at any time undertake a performance audit. The auditor is appointed by the Governor in Council,

on the recommendation of the Minister and after approval of the Commonwealth Parliament’s Joint
Committee of Public Accounts and Audit, for at least three years and not more than five years. New
South Wales and the Northern Territory have a frequency of three years similar to the existing situation
in Victoria.

The legislative position on periodic performance audits of the Auditor-General in the UK and
Canadian legislation is not as clearly defined as across Australasia. The UK audit legislation does
provide for a performance audit to be conducted by an auditor appointed by the Public Accounts
Commission but there is no set frequency for the audit. The Canadian audit statutes, both federally and
in the provinces, provide for annual financial audits of the Auditor-General but do not have an explicit
requirement for a performance audit.

Appendix 5 summarises the legislative position on the frequency of performance audits of the
Auditor-General across Australasian jurisdictions.

As with audit frequency, the position on consultation with the Auditor-General associated with the
performance audit varies across jurisdictions. The audit legislation in Western Australia, Queensland
and Northern Territory provides for consultation by the responsible Minister with the Auditor-General
on both the appointment of the auditor and the terms of reference for the audit. The consultation in
the latter two jurisdictions also covers the relevant parliamentary committee as the Parliament does
not have a prime role in the appointment process. The Tasmanian legislation provides for consultation
by the Treasurer with the Auditor-General only, with no involvement of a parliamentary committee,
notwithstanding that the auditor is appointed by the Governor on the Treasurer’s recommendation. The
consultation with the Auditor-General in that jurisdiction only covers the terms and conditions for the
audit and only extends to the auditor’s appointment if the independent financial auditor also conducts
the performance audit.

49 Mr M. Blake, Tasmanian Auditor-General, Australasian Council of Auditors-General, transcript of evidence,
7 April 2010, p.3
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The other Australasian audit statutes do not have explicit consultative requirements, which is also the
situation in the UK and Canada.

Position reached by the Committee

The Committee’s identification of this topic for inclusion within its Inquiry was essentially aimed

at building further on an already strong and transparent accountability framework within the

Audit Act governing the performance of the Auditor-General and VAGO. The Committee considered
that any potential legislative change pertaining to Parliament’s periodic performance audit of the
Auditor-General should not weaken the Auditor-General’s accountability to Parliament for the
discharge of the position’s extensive operational and reporting powers.

The Committee supports extension of the performance audit frequency to at least once every four
years which would align with the term of government in Victoria. The Committee considers that,
ideally, the performance audit should be conducted at the beginning of the third year of Parliament
because this would be in the middle of the parliamentary term.

The Committee considers it would be desirable to retain the words “at least” in the Audit Act for the
core frequency of four years to maintain discretion to the Committee for more frequent audits, should
prevailing circumstances warrant such action.

On the issue of consultation, while the Committee is satisfied with the current arrangements, it

also accepts that the principle of procedural fairness from the perspective of the Auditor-General,

as the audited party, ideally should be reflected in the provisions of the Audit Act. The Committee
considers this principle should apply to the terms of reference for each performance audit. The

direct role assigned to the Committee by Parliament in the legislation regarding the submission of a
recommendation to it on the appointment of the performance auditor and the management of the audit
process is a leading edge feature of the statutory framework The enshrining of provisions within the
legislation requiring consultation by the Committee with the Auditor-General on the audit’s terms of
reference would complement this leading edge status. However, discretion would remain with the
Committee in regard to the final terms of reference.

The Committee is also of the view that there is scope, through legislative amendment, to further
strengthen the secrecy provisions relating to the performance audit by including section 20A(1)
within the scope of the Act’s section 19(5) which applies certain powers and obligations to the
performance auditor. Section 20A prohibits improper use of information acquired during the course
of audits. Legislative amendment in this area would mean the full suite of secrecy obligations under
the Audit Act that apply to the Auditor-General and VAGO on an ongoing basis would also extend to
Parliament’s performance auditor.

The proposal put to the Committee that Parliament’s performance auditor be precluded from
commenting on findings, conclusions or recommendations of the Auditor-General in particular

audits of public sector agencies is not supported. The Committee is strongly of the view that detailed
examinations of a sample of performance audits in terms of the quality and completeness of evidential
matter to substantiate audit findings, conclusions and recommendations reported to Parliament are vital
to forming meaningful independent assessments for Parliament of the efficiency and effectiveness of
the Auditor-General.

Recommendation 4: Section 19 of the Audit Act 1994 be amended to provide
a frequency of at least once every four years for the
performance audit of the Auditor General commissioned by
this Committee on behalf of Parliament.
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Recommendation 5: The Audit Act 1994 be amended in section 19 to
provide for consultation by this Committee with the
Auditor-General on the proposed the terms of reference
pertaining to Parliament’s periodic performance audit of
the Auditor-General. Discretion would remain with the
Committee in regard to the final terms of reference.

Recommendation 6: The Audit Act 1994 be amended to include section 20A(1)
within the ambit of the Act’s section 19(5) so that the
full suite of secrecy obligations that applies to the
Auditor-General on an ongoing basis also extends to
Parliament’s performance auditor.

3.2.3 Parliamentary involvement in the appointment of an Acting
Auditor-General

Nature of this topic

Section 6 of the Audit Act enables the Governor in Council to appoint a person to act as
Auditor-General for a period of up to six months when the position is vacant or the Auditor-General is
unable to perform the functions of the position.

Section 7 of the Audit Act provides that the person employed in VAGO as the Deputy Auditor-General
may also act as Auditor-General during any vacancy and illness, absence or suspension of the
Auditor-General, with no time restriction. The Deputy Auditor-General cannot act as Auditor-General
if the Governor in Council has made an acting appointment under section 6.

There is no specified role for Parliament within the appointment process under section 6 or section 7.

The past practice in Victoria has been that the appointment of an acting Auditor-General is via the
appointment of the Deputy Auditor-General under section 7 of the Audit Act. This process is managed
within VAGO.

The previous Committee, in its 2006 Report on a legislative framework for independent officers of
Parliament, recommended that the appropriate parliamentary committee be involved in recommending
long-term acting officers of Parliament.” In the case of the Auditor-General, the appropriate
parliamentary committee is the Public Accounts and Estimates Committee which, in accordance

with section 94A of the Constitution Act, has a statutory role in recommending the appointment of

the Auditor-General. In effect, the previous Committee recommended that Parliament, through the
Committee, be given a clear legislative role for both actual and long-term acting appointments to the
position of Auditor-General.

At an early stage of the Inquiry, the Auditor-General proposed, in correspondence to the Committee,
that sections 6 and 7 of the Audit Act be amended, in line with the above recommendation, to provide
that an acting Auditor-General be appointed on the recommendation of the Committee, consistent with
the appointment process for the Auditor-General. The Auditor-General considered that such a change
would enhance the independence of the Acting Auditor-General.”

50 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, p.83

51 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009
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The Department of Treasury and Finance also raised with the Committee, in the lead up to publication
of its Discussion Paper, that, if the previous Committee’s recommendation was acted upon, ‘would it
be appropriate and efficient for the Governor-in-Council to continue to appoint a short term Acting
Auditor-General, for appointments of only a period of up to 6 months?’*

Views expressed to Committee in submissions and in evidence at public
hearings

VAGO’s submission to the Committee on this topic reiterates the view expressed by the
Auditor-General in his May 2009 correspondence to the Committee that the audit legislation provide
for an acting Auditor-General to be appointed by the Committee consistent with the appointment
process for the Auditor-General. The submission states that, in addition to enhancing the independence
of the Acting Auditor-General, the change would ‘reinforce the Parliament’s established role

in relation to the appointment of the auditor (“auditor” taken by Committee as meaning the
Auditor-General).’*

In evidence to the Committee, the Auditor-General provided further elaboration of his position and, in
doing so, differentiated between longer term absences of the Auditor-General, through either a vacancy
in the office or other reasons, and shorter term absences (which might be when annual leave is taken or
an official business trip occurs, etc.). In making this distinction, the Auditor-General stated:>

.. where the Auditor-General is no longer there, the Committee should be involved in
the appointment of the Acting Auditor-General. So if I go on leave next week, I see that
as operational and an internal operational decision.

If I resign today, I would argue that the PAEC should be involved in appointing the
Acting Auditor-General pro tem until the permanent selection process is done.

In its submission to the Committee, ACAG expressed support for the principle that the Committee
appoints an Acting Auditor-General. It is also of the view that, in the absence of the Auditor-General
for any reason and for any period, the appointee should automatically be the Acting Auditor-General.
It sees the potential involvement of the Governor-in-Council in the appointment process, which
could occur in Victoria under section 6 of the Audit Act, as leaving ‘the Acting position vulnerable to
Executive influence.”*

Notwithstanding the above views, ACAG pointed out to the Committee that it sees as ‘a better model
even than that where the Deputy A-G [Auditor-General] is appointed by the PAEC is that the A-G
appoints the Deputy. This assures the independence of both of these positions. That Deputy should
then automatically act as the A-G in the A-G s absence.’*

In evidence to the Committee, ACAG’s representative emphasised the importance of having a
similar process followed for the Acting Auditor-General’s appointment to that which occurs with the
Auditor-General. The representative stated:’

52 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.5

53 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.6

54 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.21

55 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.16

56 ibid., p.17

57 Mr M. Blake, Tasmanian Auditor-General, Australasian Council of Auditors-General, transcript of evidence,

7 April 2010, p.4
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... Whatever the process or the timeframe is, the process should be similar so that the
deputy has the same level of powers and immunity as does the Auditor-General.

... If there has been a proper process to appoint the deputy in the first place, then why
shouldn 't that person not also automatically act?

The position in other jurisdictions

During its visit to Western Australia, the Committee identified that the equivalent provisions in the
audit legislation in Western Australia, revised in 2006-07, are a little different to the Victorian position
in that they provide that the Deputy Auditor-General, a position established under the legislation, is to
act as Auditor-General during any vacant period. However, the Deputy Auditor-General cannot act as
Auditor-General if the Governor, on the recommendation of the responsible Minister, has appointed an
appropriately qualified person to act as Auditor-General.

The responsible Minister in Western Australia must consult with the parliamentary leader of each
political party and two parliamentary committees, including the Public Accounts Committee, before
making a recommendation. There is no time restriction on any appointments by the Governor.**

In addition, the Committee learnt from its visit to New Zealand that the New Zealand legislative
approach is more direct than that followed in Victoria and Western Australia. The audit legislation
provides that the Deputy Controller and Auditor-General in New Zealand is, like the Controller and
Auditor-General, designated as an officer of Parliament, and appointed, for a specified statutory
period, by the Governor-General on the recommendation of the House of Representatives. The Deputy
Auditor-General is assigned the functions, duties and powers of the Auditor-General for as long as a
period of vacancy or absence continues.*

The audit statutes in Queensland, South Australia, Tasmania and New South Wales provide that the
Deputy Auditor-General acts as Auditor-General with no reference to any parliamentary nor Executive
involvement although ACAG’s representative informed the Committee that in Tasmania, as a matter of
practice, the appointment is made by the Premier on the recommendation of the Auditor-General.*

In the other jurisdictions, the Commonwealth, Australian Capital Territory and the Northern Territory,
the Executive plays the key role in the appointment of a person to act as Auditor-General.

With regard to timeframes, the Committee was interested to find that the acting appointee in the
Australian Capital Territory is subject to a limit of continuous appointment of 12 months and the
acting appointee in the Northern Territory has a limit of three months which can be renewed for
periods of a similar duration. The submission received from Professor Kerry Jacobs emphasised the
need for the legislation to have a clearly defined timeframe. Professor Jacobs stated that ‘/ suspect that
6 months might be a bit short in a difficult situation and I would suggest a maximum of a year with no
possibility for renewal of the acting role.’®!

A summary of the position across Australasian jurisdictions is presented in Appendix 5.

58 Auditor General Act 2006 (WA), clauses 8, 9 of Schedule 1
59 Public Audit Act 2001 (New Zealand), ss. 11, 12 and Schedule 3
60 Mr M. Blake, Tasmanian Auditor-General, Australasian Council of Auditors-General, transcript of evidence,
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Position reached by the Committee

After consideration of the various views and information made available to the Committee on this
topic during the Inquiry, the Committee considers there is a need to distinguish between short-term
and long-term absences in the statutory office of the Auditor-General when determining arrangements
for appointments of an acting Auditor-General.

For all longer-term periods of absence, which could extend over several months when the
statutory office becomes vacant through, for example, resignation or factors impeding the capacity
of the Auditor-General to undertake official duties, acting appointments should be subject to
recommendation by the Committee, as occurs with the position of Auditor-General.

For all short-term periods of absence of the Auditor-General, such as in the case of annual leave

and involvement in official duties outside Victoria or Australia, the Committee considers the person
occupying the position of Deputy Auditor-General, or otherwise titled within VAGO, as appointed by
the Auditor-General, should act as Auditor-General.

The Committee does not see a need for designation of the Deputy Auditor-General within VAGO,
when not acting as Auditor-General, as an independent officer of Parliament. It considers this special
status should only be accorded to the statutory office of Auditor-General which should automatically
extend to acting appointments made either by the Committee or the Auditor-General.

On timeframes, the Committee supports a statutory cap of continuous appointment of 12 months for
long-term acting assignments but expects that assignments extending to the maximum duration would
be rare. Short term acting assignments should have a maximum continuous period of three months.

The Committee advocates that the relevant provisions of the Audit Act be amended to reflect the above
circumstances.

Recommendation 7: On provisions relating to an Acting Auditor-General, the
Audit Act 1994 be amended to:

(a)  provide that the process for the appointment of
the Auditor-General, as set out in Section 94A of
the Constitution Act 1975 applies also to long term
appointments as Acting Auditor General. The
amendment should specify a maximum continuous
period of 12 months for such appointments, with
no renewal provision;

(b)  provide that the person appointed by the
Auditor-General to the position of Deputy
Auditor-General or otherwise titled within the
Victorian Auditor-General’s Office, or acting
in that position, acts as Auditor-General for all
short-term absences of the Auditor-General from
office, up to a maximum continuous period of
three months; and

(©) explicitly assign the designation of independent
officer of Parliament to both short-term and
long-term acting appointees.
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3.2.4 No direction given to the Auditor-General from Parliament on
operational matters

Nature of this topic

This topic centres on whether or not the Audit Act should be amended to explicitly preclude
Parliament from directing the Auditor-General on operational matters, but enable Parliament to request
the Auditor-General to conduct specific audits.

The Audit Act requires in section 7D(1) the Auditor-General to consult with the Committee on its
audit priorities. The section states that ‘In performing or exercising his or her functions or powers,
the Auditor-General must confer with, and have regard to any audit priorities determined by, the
Parliamentary Committee.’

Section 7D(1) is complementary to the consultative powers assigned to the Committee under

the Audit Act concerning the Auditor-General’s budget and draft annual plan. The Committee’s
consultative powers relating to the Auditor-General’s draft annual audit plan, set out in section 7A,
are the main means used by it to convey, on behalf of Parliament, its views to the Auditor-General on
particular audits.

Since the 1999 insertion of section 7D(1) into the Audit Act, the consultation with the Committee, as
a conduit of Parliament, on audit priorities and the Auditor-General’s budget and draft annual plan
has operated well, with updated processes embodied in a protocol between the Committee and the
Auditor-General.

Expert legal advice received by the Committee has confirmed its previous understanding that the
obligations in section 7D(1) ‘fo confer with’ the Committee and ‘have regard to’ audit priorities
determined by it does not mean that the Auditor-General is compelled to adopt those priorities. The
legal advice concluded as follows:®

In short, I confirm that, in my opinion, s 7D(1) of the Audit Act neither:

(a) obliges the Auditor-General to adopt, or act in accordance with, audit
priorities determined by the Parliamentary Committee; nor

(b) empowers the Parliamentary Committee to compel the Auditor-General to
do so.

The Auditor-General will have complied with the obligation in s 7D(1) if he or she has
consulted with the Parliamentary Committee and taken into account any audit priorities
identified by the Parliamentary Committee.

While the Auditor-General has the authority for determining the composition of the final audit plan,
there is a requirement under section 7A that the plan include responses to suggestions received from
the Committee in regard to audit priorities.

In its February 2006 Report on a legislative framework for independent officers of Parliament, the
previous Committee recommended that the legislation governing the operations of all officers of
Parliament explicitly state that Parliament and its parliamentary committees cannot direct these

62 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.8
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officers on operational matters but can request them to undertake specific investigations.®* The
government’s response to the Committee’s report indicated that it supports this recommendation.

At an early stage of the Inquiry, the Auditor-General proposed to the Committee that the previous
Committee’s recommendation be implemented through insertion of a new section in the Audit Act.*

The Department of Treasury and Finance, in a paper to the Committee, cited this topic and asked
whether there is ‘a need to replicate a clause in the Audit Act 1994 that already clearly establishes
the independence of the Auditor-General in the Constitution Act 1975?°% The Department also
asked whether, in view of this issue, ‘is there a distinction between independence, consultation and
accountability? How is this distinction maintained in the current Act and is there scope to enhance
such clarification?’%

Views expressed to the Committee in submissions

VAGO'’s submission to the Committee elaborated on the Auditor-General’s support for insertion of a
“no direction” provision within the Audit Act. The submission states:*’

The Auditor-General proposes replicating the constitutional protections in section
94B(5) of the Constitution Act 1975 in the Audit Act 1994. This proposal arises due to
the doubt created by the use of the phrase “subject to this act, the Audit Act 1994..." in
section 94B(5) of the Constitution Act 1975, which is the key independence provision.
Given this doubt, the Auditor-General believes that the independence of the office should
be enshrined in the Audit Act 1994 by explicit reiteration that he cannot be directed
in his audit function. This approach is also consistent with the Government’s stated
support for the PAEC'S recommendation in its Report on a Legislative Framework for

Independent Officers (2006).

In support of his proposal, the Auditor-General also cites INTOSAI’s (an international peak body of
audit institutions) Independence principle 3 and the Minimum requirements for the independence of
the Auditor-General developed by the Australasian Council of Public Accounts Committees (ACPAC).
These latter requirements include a reference that the Auditor-General should not be subject to any
direction on how to carry out audits.®

The Auditor-General does not support legislative change that would expressly provide for the making
of requests to the Auditor-General for audits. The Committee had raised this point as a discussion issue
in its Discussion Paper, predominantly from the viewpoint of Parliament. VAGO’s submission states:®

Anyone can make requests by correspondence, including Parliamentary Committees
and MPs, which are dealt with as part of the development of the Annual Plan for each
year. Furthermore, the Auditor-General is obliged to take into account the PAEC's audit

63 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, pp.77-8

64 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009
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2 December 2009, p.5
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priorities when exercising his functions under the Act (section 7D(1)). Accordingly, an
amendment to this effect is unnecessary.

In its submission, ACAG also expresses concern at the “subject to the Audit Act...” provision within
the Constitution Act which ‘could have the effect of bypassing constitutional safeguards’ and ‘impact
negatively on the A-G's independence.’ It considers the Audit Act should be amended to include

‘an explicit provision stating that the A-G is not subject to direction from Parliament, or of any of

its committees, but that the Parliament or its committees can request the undertaking of particular
audits.”™

Professor Kerry Jacobs, in his submission, expresses concurrence ‘with the Committee s view
[identified in its Discussion Paper] that the current constitutional independence of the Auditor-General
is clear and well established. The Parliament should not (via the PAEC or any other aspect) direct the
Auditor-General on operational matters.””

Professor Jacobs also cautions against limiting ‘the power of Parliament or of any house or committee
of Parliament to submit requests to the Auditor-General. However, some statement that these would
normally come through the PAEC would be reasonable.’™

The position in other jurisdictions

In submitting this proposal, the Auditor-General identified that revised audit legislation in
Western Australia had addressed this issue in a manner consistent with the previous Committee’s
recommendation. The audit legislation in South Australia adopts a similar approach.

During its visit to Western Australia, the Committee identified that the relevant sections of that
jurisdiction’s audit legislation, the Auditor General Act 2006, are sections 7, 8 and 20.”

Section 7 of the Western Australian Act provides statutory protection of the Auditor-General’s
independence in a manner similar, but not totally identical, to Victoria’s Constitution Act. It uses the
words ...the Auditor-General is not subject to direction from anyone... without any qualifying proviso.
Section 8 requires the Western Australian Auditor-General to have regard to the audit priorities of
Parliament as determined by either House of Parliament, the Public Accounts Committee or the
Estimates and Financial Operations Committee. Section 20 states that the Auditor-General may carry
out any audit that the Western Australian Public Accounts Committee or the Estimates and Financial
Operations Committee request the Auditor-General to carry out.

Other Australasian jurisdictions have adopted varying approaches to the “no direction” issue. The
Commonwealth and Tasmanian audit statutes have a similar (“subject to”’) proviso to the assignment
of complete discretion to the Auditor-General to that included in Victoria’s Constitution Act. The
audit legislation in some other jurisdictions does not include a “subject to” proviso, however, in
several cases, the no direction provision is offset by other provisions requiring the Auditor-General to
undertake audits requested by the Parliament and/or the Executive.

While the audit legislation in Western Australia and South Australia provides that the Auditor-General
is not subject to direction from anyone, no Australasian audit legislation explicitly precludes the
Parliament or any of its committees from directing the Auditor-General on operational matters.

70 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.19
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A summary of the audit approach to this topic across jurisdictions is provided in Appendix 5.
Advice received from constitutional legal expert

As part of its consideration of this topic, the Committee sought expert legal advice on whether
Parliament’s constitutional status would be undermined if it was restricted in the Audit Act from
directing its appointed auditor on operational matters. The following advice was received by the
Committee:™

In my view, the inclusion in the Audit Act of an express provision restricting the
Parliament from directing the Auditor-General on operational matters would not, in any
legal sense, diminish or undermine the constitutional status of the Parliament. The ambit
of the Auditor-General s powers from time to time is a matter for the legislature.

1t is a matter for political debate whether such a restriction would, in any relevant sense,
diminish or undermine any public perception as to the status of the Parliament. It may
be said that such a restriction would be consistent with the constitutional objective
manifested in s 94B of the Constitution Act of safeguarding the independence of the
Auditor-General.

Position reached by the Committee

As pointed out in the introductory Chapters of this report, the constitutional protection of the
Auditor-General’s independence cannot be readily altered by elected governments. It is a unique
feature of Victoria’s public accountability framework. Because of this protection, the Committee
considers it is arguable that there is no need for any explicit equivalent provisions in the Audit Act,
bearing in mind the Constitution Act takes precedence over other acts.

The Committee notes the view expressed to it during the Inquiry on the potential for the constitutional
safeguards to be bypassed through possible future amendments to the Audit Act that are caught in

the ‘Subject to ... the Audit Act 1994 and other laws of the State’ proviso in section 94B(6) of the
Constitution Act That proviso qualifies the constitutional assignment of complete discretion to the
Auditor-General in the conduct of audit functions.

The only two references in the Audit Act that can be linked to the ‘subject to’ element of
section 94B(6) are, as mentioned earlier:

e section 7A requiring consultation by the Auditor-General with, but not direction from, the
Committee on each year’s draft audit plan; and

e section 7D(1) which respects the Auditor-General’s independence but allows the Committee
to convey its audit priorities to the Auditor-General for consideration.

The Committee does not regard either of these positions as detracting from the independence of the
Auditor-General as enshrined in the Constitution.

The Committee is aware of the need to balance the independent status of the Auditor-General as
an officer of Parliament with the role of the Parliament. It believes that the current arrangements
should stand. It also notes that under current arrangements suggestions for audit can be made to
the Auditor-General but that ultimately the Auditor-General frames the Audit Plan. The Committee

74 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, pp.8—9
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supports the continuation of this arrangement. However, one member of the Committee would prefer a
further stating of the independence of the Auditor-General in the Audit Act.

Recommendation 8: Given that the independence of the Auditor-General is
enshrined within the Constitution Act and the priority of the
Constitution Act over all other Acts, no further amendments
to the Audit Act 1994 be made on this topic.

3.2.5 Adequacy of provisions relating to performance audits of
Victoria’s officers of Parliament

Nature of this topic as addressed in the Committee’s Discussion Paper

The Victorian Parliament, through legislation, has to date established four independent officers of
the Parliament. The four independent officers of the Parliament and the legislative source of their
designation are:

e the Auditor-General — section 94B of the Constitution Act 1975,

e the Ombudsman — section 94E of the Constitution Act 1975;

e the Electoral Commissioner — section 94F of the Constitution Act 1975, and
e the Director, Police Integrity — section 9 of the Police Integrity Act 2008.

The Auditor-General was Victoria’s first designated independent officer of Parliament. The
Ombudsman and Electoral Commissioner followed a few years later and the Director, Police Integrity,
is a relatively recent designation.

The previous Committee, in its 2006 Report on a legislative framework for independent officers of
Parliament, examined the enabling legislation of the Ombudsman and the Electoral Commissioner.
The Director, Police Integrity was designated as an independent officer of Parliament around two years
after the previous Committee’s report.

Several recommendations of the previous Committee addressed the accountability of the Ombudsman
and the Electoral Commissioner. In its Recommendation 7, the previous Committee advocated that:”

e the Public Accounts and Estimates Committee, or another designated Committee, be
given the principal responsibility for ensuring the independence and accountability of the
Ombudsman and his/her office; and

e the Electoral Matters Committee be given the principal responsibility for ensuring the
independence and accountability of the Electoral Commissioner and his/her office.

The previous Committee also recommended in its Recommendation 9 that the enabling legislation
of both the Ombudsman and the Electoral Commissioner be amended to provide for an independent
performance audit every four years with the auditor appointed by Parliament on the recommendation
of the appropriate parliamentary committee. The Government indicated in its response it would give
this matter further consideration.

75 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, pp.75-7
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The Committee’s February 2010 Discussion Paper pointed out that the Auditor-General, as
Parliament’s appointed auditor, has legislative authority under the Audit Act to conduct annual
financial audits and periodic performance audits of the operations of the Ombudsman, the Electoral
Commissioner and the Director, Police Integrity. This legislative authority is derived from the
definition of an authority under section 3 of the Audit Act which encompasses the bodies established
as departments or statutory authorities through which the independent officers discharge their
responsibilities.

Given that the focus of the Committee’s Inquiry is on the provisions of the Audit Act, the Discussion
Paper put forward for debate one possible option for addressing within the Act some of the issues
raised in 2006 by the previous Committee. This option took the form of potential amendments to the
Audit Act which provide for the creation of a designated frequency for performance audits by the
Auditor-General of the other officers of Parliament. The Auditor-General could be required to have
regard to, but not be compelled to adhere to, this benchmark in the compilation of annual audit plans
under section 7A of the Audit Act.

The Discussion Paper identified that the setting of a designated performance audit frequency for
such audits could be justified on the ground that Parliament is entitled to reasonably frequent
independent audit assessments from its appointed auditor of the extent to which operations of those
three officers of Parliament have been managed in an economical, efficient and effective manner.
Such an accountability arrangement would be consistent with the officers’ close relationship with the
Parliament.

Relevant recommendations of the government’s review of Victoria’s
integrity and anti-corruption system

In identifying this topic as a discussion point for its Inquiry, the Committee recognised that the
Government’s consideration of the above recommendations included in the previous Committee’s
2006 report could ultimately lead to changes to the enabling legislation of the state’s independent
officers of Parliament other than the Auditor-General.

The Committee’s Discussion Paper also pointed out that, following establishment of the

government’s review of Victoria’s integrity and anti-corruption system announced by the Premier on
23 November 2009, which encompasses the Auditor-General, the results of the review were now likely
to be the prime basis for the government’s consideration of the enabling legislation of each of the
investigative officers subject to the review and of any future legislative action in this area.

On 2 June 2010, the Premier released the results of the integrity and anti-corruption review. The
majority of the review’s findings and recommendations relate to legislation other than the Audit Act.

On issues which are relevant to the previous Committee’s recommendations pertaining to
Parliamentary oversight and strengthening of the accountability regimes of Victoria’s officers of
Parliament, other than the Auditor-General, the reform model proposed by the review encompasses
oversight by a new parliamentary committee ‘which would fulfil a similar role to that performed
by PAEC in overseeing the effective functioning of the Auditor-General’ including ‘three yearly
performance audits.”’ The government has stated that it will adopt the review’s proposed model.

76 State Services Authority, Review of Victoria s Integrity and Anti-corruption System, 31 May 2010, p.xvii
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No action proposed by the Committee on this topic

As the above components of the model proposed by the government’s review of the integrity and
anti-corruption system do not impact on the provisions of the Audit Act, the Committee does not
propose any further action arising from the points outlined on this topic in its Discussion Paper.

Some further findings of the government’s review which are aimed at strengthening cooperation and
coordination across the integrity system, encompassing the Auditor-General, do have implications
in terms of the Audit Act. These findings are addressed by the Committee in Chapter 6 of this report
under the heading 6.1.6 Disclosure of information to external parties and power to conduct joint
audits and/or investigations.

3.2.6 Parliamentary involvement in the determination of the
Auditor-General’s annual budget

Nature of this topic

In Victoria, the Executive presents two appropriation Bills to Parliament. One Bill relates

to the organisational units of Parliament and the other addresses the budget estimates of
government departments. The Auditor-General’s annual budget forms part of Parliament’s annual
Appropriation Act.”

Following parliamentary debate, the Legislative Assembly (the Lower House), votes on the two
Appropriation Bills. The Upper House, the Legislative Council (the Upper House), cannot change the
position reached by the Legislative Assembly.

Section 7D(2) of the Audit Act establishes a consultative role for the Committee in the determination
of the Auditor-General’s annual budget. The section reads as follows:

The Auditor-General s budget for each financial year is to be determined in consultation
with the Parliamentary Committee concurrently with the annual plan under section 7A.

The assignment of this consultative function to the Committee represents Parliament’s safeguard
against the risk of an elected government restricting the audit functions of the Auditor-General through
unreasonable budget reductions. The safeguard does not serve to facilitate budgetary allocations to

the Auditor-General which are out of line with the budgetary principles applying to the rest of the
public sector. Rather, it exists to ensure that the resources available to the Auditor-General each year
are sufficient to enable discharge of the responsibilities assigned to the position by Parliament in the
Audit Act.

The Committee’s role is strictly consultative. The role enables its views on the Auditor-General’s
budget for the ensuing year to be conveyed, whenever deemed necessary, to the Executive, having
regard to the contents of the Auditor-General’s draft audit plan for that year and the results of the
Committee’s prior consultation on that plan. The Committee has on occasion made explicit its views
on prepared budgets to the executive. Final determination of the quantum of the budget to be presented
to Parliament in Parliament’s Appropriation Bill remains the prerogative of the government.

The previous Committee, in its 2006 Report on a legislative framework for independent officers of
Parliament, discussed this subject mainly in the context of the lack of any parliamentary involvement
in the budget process governing the Ombudsman and the Electoral Commissioner. The previous
committee advocated that the budgetary arrangements for these two positions should be brought in line

77 See, for example, Appropriation (Parliament 2009/2010) Act 2009 (Vic), Schedule 1
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with those applying to the Auditor-General, with an appropriate parliamentary committee assuming

a statutory consultative role. It recommended such action be taken and that each parliamentary
committee table in Parliament a report on the forthcoming budget, with a copy forwarded to the
Treasurer.” This latter element of the recommendation involved extension of the Committee’s current
consultative function relating to the Auditor-General.

The Government’s response to the previous Committee’s report indicated it did not support the
above recommendation. The Government advised that, ‘As the report acknowledges, there has been
no evidence of concern, and ultimately, the Government remains responsible for the expenditure of
taxpayers’ funds.’”

In correspondence received from the Auditor-General in the lead up to publication of its Discussion
Paper, the Auditor-General described the current legislative position on his budget as ‘... a significant
weakness and gives a means for the Executive to exercise control over the Auditor-General s
program.’®

The Auditor-General also stated:®!

As the Auditor-General is Parliaments auditor, Parliament rather than the Executive
should determine the level of funding, free of Executive influence.

The lack of financial autonomy is all the more stark when coupled with the ability for
the Executive to influence staff terms, conditions and obligations through their status as
public servants.

The Auditor-General proposed to the Committee that the Audit Act be amended ‘fo provide for
Parliament to decide funding levels, based on a submission from the Auditor-General to the Speaker.’*

As pointed out in its Discussion Paper, the Committee is cognisant that the government has previously
expressed a view on this subject, mainly in the context of officers of Parliament other than the
Auditor-General, through its response to the previous Committee’s 2006 recommendation.

It was after receipt of the Auditor-General’s views and proposal for a more decisive role for Parliament
on the position’s annual budget, the Committee determined to include the issue as a discussion

point for the purposes of its Inquiry. In reaching this decision, it also recognised that the component

of the previous Committee’s recommendation impacting on the Audit Act, the tabling of a report

to Parliament on the budget, with a copy going to the Treasurer, would not be in conflict with the
government’s own view that it remains responsible for the expenditure of taxpayers’ funds.

The Committee was also cognisant that under the current arrangements Parliament approves the
appropriation for the Auditor-General as part of the Parliamentary Appropriation Bill and not as part of
the general government Appropriation Bill.

78 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, pp.81-2

79 Victorian Government, response to the Committee’s Report on a legislative framework for independent officers of
Parliament, tabled 10 August 2006, p.7

80 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
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Views expressed to Committee in submissions and in evidence at public
hearings

In its submission to the Committee, VAGO provided further elaboration of the Auditor-General’s
views on this subject. The submission stated:®

The Auditor-General has proposed that the Act be amended to provide for Parliament
to determine the level of funding for the office, free from executive influence. INTOSAI
Independence Principle 8 identifies funding as a key aspect of independence and the
ACAG research shows Victorias legislation is not sufficiently robust in this respect.
Financial resourcing decisions are currently under the control of the Executive.

As the Auditor-General is an independent officer of the Parliament, Parliament has an
important role in overseeing the preparation and approval of his budget. In particular,
Parliament should support the transparency of the budget process and be satisfied that
the Auditor-General is provided with sufficient funding to deliver the established level
of service expected by the Parliament and required to address the statutory mandate,
operational standards and performance audit.

Under section 74 of the Act, the Auditor-General is obliged to consult with the PAEC on
Parliament’s behalf on the office s Annual plan. Once Parliament has provided support
for that plan, the necessary resources to commit to that plan should be provided by the
Executive.

VAGO'’s submission also reiterated the Auditor-General’s view that the Audit Act ‘should be amended
to provide for Parliament to decide on funding levels based on a submission from the Auditor-General
to the Speaker.’

At the Committee’s hearing, it was pointed out to the Auditor-General that the Parliament itself does
not have the privilege that he was requesting. The Auditor-General responded as follows:*

No, but in the Constitution Act and the Audit Act, in trying to enshrine and protect the
independence of the Auditor-General, there was a statutory process prescribed that was
followed and then it was overlaid with an executive intervention.

ACAG?’s submission to the Committee acknowledges ‘the strength of the current arrangements in
Victoria in the consultative role played by the PAEC in determining the A-G s budget and the other
current arrangement whereby the Parliament approves the appropriation for the Auditor-General
as part of the Parliamentary Appropriation Bill.” ACAG added that *... Whilst these are sound
safeguards, final budgetary decisions remain under the control of the Executive.”*

Professor Kerry Jacobs also provided views on this subject. His submission recognises the features of
the Victorian model and includes the following comments:*’

83 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.7
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85 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.4
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This is a perennial and controversial issue. There is evidence from Australia and
internationally the budget restriction is used as a political tool to restrict the activity
of Auditors-General. There is potential for abuse where the budget is established and
approved by the Executive. The Victorian model is better. Perhaps the best option is if
the VAGO budget was reviewed and proposed by an independent body. It could then
fall to the PAEC to accept or amend the proposed budget giving clear reasons for any
amendment. This is the best way I can see to ensure the capacity necessary for an
independent Auditor-General. An alternative is that the budget of the Auditor-General be
based on some underlying factor — such as a set percentage of the total state expenditure.

In evidence to the Committee, the Secretary, Department of Treasury and Finance explained the
process pertaining to the Auditor-General’s budget in the following terms:

The current mechanism from the end point is that Parliament determines the budget of
the auditor because it is a line item in the appropriation bill for Parliament and it goes
through. Like most money bills, that is put forward by the executive, by the Treasurer,
by the government of the day. The process by which it is dealt with is the same as how
every other line item in an appropriation bill is dealt with in respect to Parliament’s
budget and the lines that are in that appropriation bill. Parliament puts a submission
to government, the government considers the submission, makes a decision on what
legislation it wishes to implement into Parliament and then Parliament discusses it. That
is the mechanism.

... At the moment there is a consultative process between the Auditor-General and the
PAEC which feeds into that budgetary process...

The position in other jurisdictions

Some other jurisdictions have established within their audit legislation similar, but not totally identical,
provisions to Victoria for parliamentary participation in the determination of the Auditor-General’s
annual budget.

For example, the Commonwealth Parliament’s Joint Committee of Public Accounts and Audit
(JCPAA) has the power to consider the Auditor-General’s budget and make recommendations to

both Houses of Parliament and the responsible Minister.* Immediately before the federal budget

is delivered, the Australian National Audit Office (ANAO) briefs the JCPAA on its confirmed
appropriation. The Chair of the JCPAA then makes a statement to the Parliament, on budget day, prior
to the tabling of the budget, on whether the JCPAA believes the ANAO has been given sufficient
funding to carry out its functions. The speech to the House of Representatives is also an opportunity
for the JCPAA to flag emerging areas of concern in terms of the Auditor-General’s budget in forward
years. A corresponding statement is made to the Senate by one of JCPAA’s government Senators.”

During its visit to Western Australia, the Committee was advised that the audit legislation in that
state requires the Treasurer to have regard to any recommendations of a nominated parliamentary
committee concerning the Auditor-General’s budget.”’ Similarly, the Queensland legislation requires

88 Mr G. Hehir, Secretary, Department of Treasury and Finance, transcript of evidence, 7 April 2010, pp.8-9
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the Treasurer to consult with the parliamentary committee responsibility for overseeing public
accountability in developing the Auditor-General’s budget.”

In the Australian Capital Territory, the Public Accounts Committee can advise the Treasurer of the
appropriation that the Committee considers should be made for the operations of the Auditor-General.”
In evidence to the Territory’s Public Accounts Committee, the Auditor-General has expressed concern
on whether, in practice, the legislation is working in accordance with its intended purpose. The
Auditor-General made the following comments which are pertinent to the issues under consideration
by the Committee with this topic:**

The Auditor-General cannot be absolutely independent if the government of the day
has the ability to control the resources available to the Auditor-General. Although an
Auditor-General may have a sufficiently broad mandate, and discretion regarding the
manner in which she or he discharges the legislated functions, the Auditor-General's
capacity to properly and fully discharge those functions is limited unless there is a
degree of certainty that the resources needed to do so are available.

The UK and New Zealand jurisdictions go further than the position generally applying in Australia.
The legislature in those jurisdictions makes the final decision on the Auditor-General’s budget after
receiving and considering input from government. In these instances, the consultative participation is
reversed from Parliament to government.*

The Committee discussed this issue with the Auditor-General and Treasury officials during its
visit to New Zealand and was advised that, in that jurisdiction, a parliamentary committee, the
Officers of Parliament Committee, presents the Auditor-General’s annual budget to Parliament for
its consideration and approval. ACAG expressed specific support for the New Zealand model in its
submission to the Committee’s Inquiry.

A summary of the legislative situation across jurisdictions on this topic is presented in Appendix 5.
Advice received from constitutional legal expert

During the Inquiry, the Committee sought expert legal advice on whether there were any constitutional
issues arising from the current arrangements under which the Executive, the subject of audit by the
Auditor-General on behalf of Parliament, has the decisive role in determining the Auditor-General’s
annual budget. The Committee received the following advice:*

It is the Parliament, and not the Executive, which has the power under s 89 of the
Constitution Act to appropriate funds from the Consolidated Revenue, by means of a law
made under s 92 appropriating such funds to such specific purposes as may be provided
in such law.

I assume that the current arrangements by which the Executive determines the
Auditor-Generals annual budget:

92 Auditor-General Act 2009 (Qld), s. 21
93 Auditor-General Act 1996 (ACT), s. 22
94 Australian Capital Territory Auditor-General’s Office, Inquiry into the Auditor-General Act 1996, submission to the

Standing Committee on Public Accounts, p.7

95 National Audit Act 1983 (UK) s. 4; see also the website of the Office of the Auditor-General, New Zealand,
<www.oag.govt.nz>

96 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.9
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(a) does not trespass upon and remains subject to, the ultimate monetary control
of the Parliament through its exercise of the power of appropriation from
Consolidated Revenue; and

(b) does not involve or permit any reduction in the Auditor-Generals
remuneration, within the meaning of s 94A4(7) of the Constitution Act.

If that is so, then in my opinion it is unlikely that there would be any constitutional
impediment to the continuation of the current arrangements with respect to the
Auditor-General s annual budget.

Further, a measure of parliamentary oversight is provided by the requirement in s 7D(2)
of the Audit Act that the Auditor-General s budget for each financial year be determined
“in consultation with” the PAEC.

Position reached by the Committee

As identified in the preceding commentary on this topic, Victoria’s legislative model pertaining to the
Auditor-General’s annual budget has some strong features designed, from Parliament’s perspective,
to safeguard the Auditor-General’s resourcing and operational capacity. These features relate to the
Committee’s consultative role in determining the annual audit budget and Parliament’s scrutiny and
approval of each year’s Appropriation Bill covering its operations, including the Auditor-General. As
mentioned above, the legal advice received by the Committee from a constitutional expert refers to
these features and indicates that Parliament’s role in approving the Auditor-General’s budget through
its exercise of the power of appropriation is consistent with the requirements of the Constitution Act.

Notwithstanding these strong aspects, determination of the quantum of the Auditor-General’s annual
budget included in Parliament’s annual Appropriation Bill remains primarily the prerogative of

the government of the day. The Committee considers that this is not the ideal arrangement as the
government is the principal subject of surveillance by the Auditor-General. The audited party, should
not, as a matter of principle, have a significant role in decisions which could influence the boundaries
of the audit program of Parliament’s auditor.

In making these comments, the Committee recognises that Parliament itself does not have the
privilege sought by the Auditor-General in relation to its own budget and there are no constitutional
impediments with the current arrangements. In addition, the arrangements appear to the Committee to
be working smoothly and it is not aware of any past excessive or unwarranted reductions in financial
resources allocated to the Auditor-General.

It is also important to emphasise that an Auditor-General is not entitled at any time to special treatment
in the allocation of budgetary resources, relative to the rest of the public sector and other independent
officers of Parliament, without clear justification such as when audit responsibilities are expanded
through legislative action or structural decisions of government.

Nevertheless, while the Constitution Act is aimed at protecting on a permanent basis the independence
of the Auditor-General, the reality is there is scope for that independence to be diluted if an elected
government in Victoria at some point in time ever felt inclined to place unwarranted constraints on the
quantum of the Auditor-General’s budget in one or successive years.

The previous Committee’s 2006 recommendation on this subject, while made in the context of
officers of Parliament other than the Auditor-General, offered the opportunity to further strengthen
Parliament’s involvement in the budget process without curtailing the government’s role.
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The Committee considers, however, after assessing all of the issues that have come to its attention on
this subject during the Inquiry that the current process in Victoria should continue but be strengthened
by adopting the federal practice of PAEC formally reporting to Parliament on the proposed
Auditor-General’s budget prior to the bringing down of the budget.

The process would include prior consideration by the Committee of input from the Treasurer on behalf
of the Executive and from the Auditor-General.

Recommendation 9: Section 7D(2) of the Audit Act 1994 be amended to provide
that the Auditor-General’s budget for each financial year is
to be determined by the Parliament after consideration of a
statement on the budget presented by the Chair of the Public
Accounts and Estimates Committee.

Recommendation 10: The amendment to section 7D(2) of the Audit Act 1994
include a requirement for the Committee to consider the
views of the Treasurer and the Auditor-General, prior to
informing the Parliament on the Auditor-General’s budget.

3.2.7 Consultation by the Auditor-General with the Committee on
performance audit specifications

Nature of this topic

Section 15(2) of the Audit Act requires the Auditor-General to consult with the Committee in the
preparation of specifications for individual performance audits. Such specifications set out the
objectives of a planned performance audit and the key issues earmarked for attention during the course
of the audit. This consultative requirement was incorporated into the Audit Act in 2000 as part of a
suite of amendments to strengthen the independence of the Auditor-General and establish a transparent
accountability framework for the Auditor-General.

In correspondence to the Committee before release of its Discussion Paper, the Auditor-General
proposed that the requirement, set out in section 15(2) of the Audit Act, to consult with the Committee
on specifications for individual performance audits be removed from the Act.”

In its Discussion Paper, the Committee outlined its initial view on this issue. That view, which

was subject to consideration of matters raised by interested parties during the Inquiry, was that its
involvement, in a consultative capacity, in the development by the Auditor-General of performance
audit specifications is a valuable means of enabling Parliament to have input into the scope of
individual performance audits. The Committee added that such input is provided without interfering
with the Auditor-General’s right to determine the final form and substance of audit specifications.
Indeed it is the Committee’s experience that this consultation has proved beneficial on many occasions
in assisting improved terms of reference for audits.

97 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
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Views expressed to the Committee in submissions and in evidence at
public hearing

The earlier correspondence received from the Auditor-General did not outline the rationale for the
advocated removal of section 15(2) from the Audit Act. VAGO’s submission to the Committee
provided the necessary elaboration and included the following comments in support of the proposal:®

Consultation on individual specifications occurs through a subcommittee of PAEC. As
the full committee is involved in the consultations on the annual plan, the subcommittee
has already been through the annual plan process. The PAEC already has a significant
workload and necessarily specifications consultation routinely takes place when audits
are relatively well advanced. Consequently, such consultations may not be the best use
of the Committees time and it is questionable whether involvement in this operational
phase is appropriate.

This particular provision in the Act is illustrative of the broader issue of PAECs role
vis a vis the office. It suggests an internal audit/audit committee relationship, rather than
an independent auditor/oversight relationship.

Whilst it is appropriate for the PAEC to be consulted on the Auditor-General s activities
in the broad through the Annual Plan, once the planning process concludes, further
involvement serves to may [sic] impair the Auditor-General’s independence and
compromises the Committee s capacity to appropriately oversee the independent audit
function. The Annual Plan consultation extends to scoping statements for upcoming
audits, and this level of detail should be sufficient for accountability and oversight
purposes.

VAGO'’s submission also contained some high-level comments on the relationship between the
Auditor-General and the Committee. These comments concluded that the Committee’s Inquiry
‘provides the opportunity to re-evaluate the relationship between the PAEC and the Auditor-General to
foster greater complementarity and mutual respect for each institution's respective roles.””

At the Committee’s public hearing, the Auditor-General was asked where he saw contemporary
philosophy in terms of the role of the Auditor-General, bearing in mind VAGO’s submission placed
a strong emphasis on independence and on potential impediments to that independence such as

the consultative functions of the Committee canvassed in this topic. The views expressed by the
Auditor-General were of particular interest to the Committee and included:'®

... the auditor has traditionally had a very wide remit to review the operations of the public
sector, as the eyes and ears of Parliament, one might say, and to report independently to
the Parliament. The only sanction the auditor has is to put the spotlight of publicity on
a report by making it public.

That is an important tenet of our system of democracy that operates with a reasonable level
of transparency and a check and balance so that all stakeholders in the system can rely
on the information they are being provided. In a sense that is reflected partially in terms
of stewardship by this universal audit of financial reports. In terms of performance, that

98 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.8
99 ibid., p.4
100 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.3
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is why the second wave of reform of the audit acts codified the approach to performance
auditing. When you look back over history, public sector auditors both in Australia and
in the Westminster system generally have always had that wider remit of varying things
— of probity, avoidance of waste and extravagance, and the proper use of public funds.
In that sense, I do not see it as changing, but it is very important for that function to be
able to be discharged reliably, for the auditor to operate reasonably as a free agent. I
think that is where we come back to the balance in the oversight.

As I have said in the submission, I see a very clear role for consultation with the primary
client, the Parliament, in relation to the annual audit plan, because that is strategic
planning of the audit operations. To me that is the appropriate time for the Parliament
to make known views or thoughts and considerations, and conversely, apart from the
ongoing oversight of the office by committees such as PAEC, the periodic performance
audit of the office is a legitimate, independent report back to the Parliament of how it
is operating. Some of the areas we might come back to and discuss is the extent to how
close we get to the operational side of the office.

Later in the hearing, the Auditor-General was asked what value he saw in the consultations with
the Committee on performance audit specifications. As part of his response, the Auditor-General
indicated:!"!

ACAG?’s submission supports the proposal put forward by the Auditor-General. In evidence to the

We take on board the comments but I do not know that they change the fundamental
direction of audits. I suppose just my judgement is that the real value is the annual
strategic, when we are talking about directions and plans and priorities. To me the spec
is too transactional for an oversight body and the nature of parliamentarians’ business
and requirements versus the nature of an operational audit office.

Committee, ACAG’s representative expanded on this support:'®

101
102

The annual plans that the Auditor-General put together and I have read are pretty
detailed. They go into a fair amount of detail on some of the scoping of the projects that
he is planning to do. I would have thought that is all it needs to be.

If the scope says we are going to look at an outsourced contract of some sort and limit our
boundaries to the services provided under the contract, that should be enough, I would
have thought. I use as an example, perhaps, what is happening in the commonwealth
where the commonwealth Auditor-General in recent days has been asked to look at
things like the insulation program, the broadband rollout and so on. They are major
public sector initiatives.

1 think it is a bit tough to ask the Auditor-General to suddenly respond to those and go
asking his or her public accounts committee to respond in detail to the criteria or the
planned approach and so on. It just seems to me that it was perhaps going too far and it
was getting involved in operational matters.

ibid., p.27

Mr M. Blake, Tasmanian Auditor-General, Australasian Council of Auditors-General, transcript of evidence,
7 April 2010, p.7
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In evidence to the Committee, the Secretary, Department of Treasury and Finance also presented
comment on the relationship between the Committee and the Auditor-General in the context of the
Committee’s consultative powers: The Secretary stated:!

... if you want to get the best out of an Auditor-General and its independence, I do not
think a model where Parliament, through the PAEC or some other mechanism, actually
prescribed exactly what reviews the Auditor-General should do and where they should
do things would meet what have traditionally been the desires of Parliament in setting
up an audit office.

Having a free rein for largely determining what business they operate under I think is
quite important, but they need to be accountable for that back to Parliament to ensure
that you are getting the job done that you want and that there is not something occurring
which diverts their attention away from what Parliament thinks is important. There is a
balance that has to be played out there. That balance at the moment operates through
the consultative process as much as anything else between the Auditor-General and the
PAEC. It does not look broken to me.

No equivalent situation in other jurisdictions

The Committee’s research on this topic shows that the consultative role on performance audit
specifications assigned to the Committee under section 15(2) of the Audit Act is unique to Victoria.

Position reached by the Committee

The Committee signalled in its Discussion Paper that it had formed an initial view on this subject.
However, it also indicated it wished to explore the issues further at the submissions and hearings
stages of its Inquiry before reaching a final position. The above reasonably lengthy references to

the opinions of interested parties expressed during those stages reflect the Committee’s desire that
adequate recognition and visibility is given to the expressed views. This approach is important as the
subject involves a particular statutory function of the Committee and external perspectives on that
function need to be respected and considered.

The Committee acknowledges the points made by various parties in submissions and evidence
concerning the assessed strategic value of the Committee’s consultative input in relation to the
Auditor-General’s annual audit plan. Some parties have contrasted this value with the limited
benefit seen to be accruing from the Committee’s consultative input on individual performance
audit specifications. The latter consultative role has been viewed in some quarters as unnecessarily
encroaching on operational matters, aggravated by timing factors.

The Committee’s assessment of the value of its consultations on performance audit specifications

is different to that cited by some parties in submissions and evidence. It operates a four member
subcommittee for the consultations and considerable time and effort are devoted to the task, drawing
on informed briefings on the audit subject matter and each member’s knowledge, concerns and
experience of issues and developments pertinent to the planned scope of each performance audit. The
Committee considers that the consultative process operates effectively

Furthermore, only a brief indicative outline of performance audits to be conducted over the ensuing
year is included in the Auditor-General’s annual audit plan. The more detailed terms of reference and
the accompanying identification of key issues to be addressed become available at the specification
stage which provides a sounder basis for the Committee’s input.

103 Mr G. Hehir, Secretary, Department of Treasury and Finance, transcript of evidence, 7 April 2010, p.3
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Nevertheless, the Committee’s thinking on this subject is guided more by the significance of the
opportunity available to Parliament in section 15(2) of the Audit Act to make a contribution in the
form of feedback and suggestions to the Auditor-General on the planned scope and approach for each
performance audit. Its consultative function in this area is an important element of the comprehensive
statutory relationship that exists in Victoria between the Parliament, via the Committee, and

the Auditor-General. The breadth of this relationship is not matched elsewhere in Westminster
jurisdictions researched by the Committee. The Auditor-General retains discretion and autonomy in
considering the feedback on specifications for each audit.

The Committee considers that Parliament’s right within this advanced framework to provide
consultative feedback and suggestions, but not direction, to the Auditor-General on performance
audit specifications overrides any concerns regarding the operational boundaries and administrative
timing of its input. These concerns can be addressed as part of the ongoing and constructive
dialogue on matters of mutual interest that underpins the relationship between the Committee and
the Auditor-General. They are not sufficiently substantive to justify removal of the Committee’s
consultative functions on performance audit specifications from section 15(2) of the Audit Act.

The Committee has therefore concluded that legislative change to the Audit Act on this topic is not
warranted. One member of the Committee queried the necessity of the Committee’s involvement in the
planning of individual performance audits.

Recommendation 11: The current arrangements within the Audit Act 1994 for this
Committee to be consulted on the Auditor-General’s annual
audit plan and performance audit specifications be retained.

3.2.8 Employment in the Victorian public sector of person vacating
the office of Auditor-General

Nature of this topic

Section 94C of the Constitution Act 1975 provides that the Auditor-General holds office for seven
years and is eligible for reappointment. There are no provisions in the Constitution Act which restrict
employment in the Victorian public sector when a person vacates the office of Auditor-General.

The previous Committee addressed this matter in its 2006 Report on a legislative framework for
independent officers of Parliament. It recommended that no independent officer of Parliament be
able to take a position within the Victorian public sector until after a period of at least two years from
completion of their appointment. The previous Committee stated in its report that this arrangement
would reinforce the independence of officers of Parliament.'*

In its response to the above recommendation, the Government supported the proposed employment
restriction but indicated that an independent officer should not be prevented from taking another
independent office during the two-year period.'®

At an early stage of the Inquiry, the Auditor-General proposed, in correspondence to the Committee,
that the Audit Act be amended in line with the previous Committee’s recommendation.'*

104 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, p.73

105 Victorian Government, response to the Committee’s Report on a legislative framework for independent officers of
Parliament, tabled 10 August 2006, pp.4—5

106 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009
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The Committee’s Discussion Paper identified that, as all provisions relating to the Auditor-General’s
appointment and tenure of office are enshrined in the Constitution Act, any changes to that Act could
not proceed without a referendum. The Department of Treasury and Finance had also identified this
position in a paper submitted to the Committee.'””

It was this factor that prompted the Committee to express in its Discussion Paper an initial view

that the Audit Act may not be the appropriate repository for provisions on employment restrictions
for a person vacating the office of Auditor-General. To address the matter in the Audit Act would be
contrary to the unique enshrinement within Victoria’s Constitution Act of all matters impacting on the
Auditor-General’s appointment and tenure of office.

The Committee cited at the time one possible way to address this issue without impinging on the
constitutional position. This involved establishing a post-office employment restriction as a standard
condition of the terms of appointment of an Auditor-General as part of the administrative action
flowing from the appointment authority set out in section 94A(2) of the Constitution Act. That
section provides for the appointment of the Auditor-General by the Governor in Council on the
recommendation of the Committee.

Views expressed on topic in submissions

It was against the above background that the Committee opened this topic up for input from interested
parties in submissions or in evidence at public hearings. Brief references to the subject were
subsequently received in submissions from VAGO and Professor Kerry Jacobs.

VAGO’s submission to the Committee identifies the Auditor-General’s support for an amendment

to the Audit Act in principle ‘but notes this is already provided for in professional standards and
that there may be technical challenges in implementation.”'*® The submission also indicates that any
restriction on post-office employment should exclude other independent executive and non-executive
positions which partly picks up the point, as mentioned above, raised by the government in its
response to the previous Committee’s 2006 report.

Professor Jacobs, in his submission, opposes a blanket ban on a vacating Auditor-General on
employment in Victoria because of the valuable skills and talents of Auditors-General. He suggests an
approach such as ‘The Auditor-General should not within 5 years of retirement take a position which
represented a conflict of interest because of their knowledge and experience as an Auditor-General.”'"”

Situation in other jurisdictions

The Committee’s research on this subject indicates that the legislation in several Australasian
jurisdictions, similar to section 94A(4) of Victoria’s Constitution Act, precludes all or specified outside
employment of the Auditor-General while holding office. However, there is no legislative coverage of
employment restrictions applying to persons vacating the office of Auditor-General.

Position reached by Committee

The Australian accounting profession’s code of ethics APES 110 imposes an employment restriction
on retiring auditors. This restriction is set out in section 290.144 of that code which establishes a

107 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.5

108 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.8

109 Prof. K. Jacobs, Canberra, submission to the Committee, received 12 March 2010, p.3
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period of two years for a former audit partner in the private sector before joining a previously audited
company.

The accounting profession’s ethical pronouncement complements “cooling off” periods for retiring
audit partners set out in the Corporations Act. A two-year cooling off period applies to retiring partners
under section 324CI of the Corporations Act and a similar employment restriction applies to a retiring
professional member of an audit company under section 324CJ of that Act. These statutory actions aim
to mitigate threats to audit independence arising from former audit partners joining previously audited
entities soon after vacating their audit positions.

For the purpose of section 324CJ of the Corporations Act, the retiring person is defined in section
324AF as the “lead auditor” or the “review auditor”. The definition in both cases relates respectively to
the registered company auditor responsible for the conduct of the audit and the person responsible for
reviewing the audit. These two roles would be conducted by audit partners in the private sector. The
equivalent positions in the public sector would be the Auditor-General and, potentially, members of
VAGO'’s executive team.

The Committee has formed the view that a post-employment restriction of two years for a person
vacating the office of Auditor-General would be appropriate. This restriction should preclude
employment within the public sector other than as another independent officer of Parliament. Such
exclusion would enable the skills and talents of Auditors-General to be continually utilised, should
circumstances arise, in the delivery of services on behalf of Parliament and would not lead to the
potential conflicts of interest associated with previously audited government agencies.

The Committee has also affirmed its initial view identified in its Discussion Paper that the
Constitution Act should be the sole source of authority for all matters impacting on the appointment
and tenure of the Auditor-General. Adherence to this key principle means there is no basis for an
amendment to the Audit Act on the subject.

Instead, the Committee supports a post office employment restriction period of two years in the public
sector, other than as another independent officer of Parliament, as a standard condition of the terms of
employment of an Auditor General. This action would maintain the nexus with the Constitution Act as
it would form part of the steps for future appointments of the Auditor-General taken by the Committee
under the authority conferred on it under section 94A(2) of that Act.

The Committee has therefore concluded that an amendment to the Audit Act on this topic is not
necessary.

Recommendation 12: A post-employment restriction period of two years in the
Victorian public sector, other than as an independent officer
of Parliament, be a standard condition of employment for
future appointments of the Auditor-General.

3.2.9 Production of documents by the Auditor-General to
Parliamentary Committees

Nature of this topic

Section 28 of the Parliamentary Committees Act 2003 provides that a Joint Investigatory Committee
has the power to call for persons, documents and other things. Such power is necessary to ensure that
joint parliamentary committees such as the Public Accounts and Estimates Committee are able to fully
perform their investigatory functions on behalf of Parliament.
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Section 20A of the Audit Act precludes improper use by the Auditor-General, employees of VAGO and
audit contractors engaged by VAGO of information acquired when undertaking functions under the
Act. It also prohibits divulgence of such information except when carrying out those functions.

In early correspondence to the Committee, the Auditor-General expressed the view that, because

the legislation for parliamentary committees does not refer to the secrecy obligations set out in
section 20A, ‘a Parliamentary Committee may be able to call for the Auditor-General s audit
documents’° The Auditor-General proposed to the Committee that a new provision be inserted in the
Audit Act that: !

.. clearly states that the Auditor-General is not obliged to produce documents to any
Parliamentary Committee. Such a provision would enhance the Auditor-General'’s
independence and frustrate attempts to use information which he might have for political
purposes...

In a paper to the Committee on suggested questions relating to its Inquiry prior to release of its
Discussion Paper, the Department of Treasury and Finance raised the question on whether: !

... the current provisions around the independence of the Auditor-General (including
his interaction and relationship with parliamentary Committees such as the PAEC) [are]
appropriate and sufficient, or is there a need to further increase independence? If so,
how?

The Department also stated that, as the parliamentary committee that has oversight responsibility
for the Auditor-General, ‘it is appropriate for the PAEC to consider the implications of such a
proposal in terms of its own role and responsibility to Parliament and its relationship with the
Auditor-General...”'"* The Department further suggested the following issue could be considered:!*

Should the doctrine of executive privilege (public interest immunity) that applies to
Executive Government be extended to an independent officer of Parliament, such as the
Auditor-General?

The Committee’s Discussion Paper included the following definition of public interest immunity as set
out in the government’s guidelines for appearing before Victorian parliamentary committees:!'

Public interest immunity is a traditional legal doctrine which allows Government to
prevent the disclosure of certain evidence in legal proceedings if it is in the public
interest to keep that evidence undisclosed. The underlying basis for the doctrine is that
Government at a high level cannot function without some degree of secrecy. Ministers
and officials could not effectively discharge their responsibilities if all documents created
to develop and implement policy were publicly available.

110 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009

111 ibid.

112 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.3

113 ibid., p.6

114 ibid.

115 Premier’s Circular No.2003/1, Guidelines for Appearing Before State Parliamentary Committees, October 2002,
p-14
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Initial view of the Committee outlined in its February 2010 Discussion
Paper

The Committee’s initial view on this topic outlined in its Discussion Paper was that it could impede
the investigative activities of committees established by Parliament. The Committee also considered
an amendment of this nature would be inconsistent with the special relationship of the Auditor-General
with Parliament and, through Parliament, with the Committee as its representative body.

Under the Audit Act, the Committee has been assigned a range of functions including consultation

on draft audit plans and arrangement of Parliament’s periodic performance audit which reinforce the
accountability of the Auditor-General to Parliament. From the Committee’s perspective, such functions
fit neatly into the exemption on release of information set out in section 20A relating to ‘functions
under this Act’.

The exchange of information and documents between the Committee and the Auditor-General is
particularly relevant to the Committee’s periodic follow-up of the findings and recommendations of
the Auditor-General in reports to Parliament. This follow-up process focuses on the adequacy of action
taken by audited agencies on audit findings and recommendations and is a key means of reinforcing,
on behalf of Parliament, the accountability of government agencies for the management of resources
entrusted to their control.

The Committee does not see the operation of its relationship with the Auditor-General as constituting
a risk to the Auditor-General’s independence. Nor does it see the relationship in conflict with the
Auditor-General’s obligation to adhere to professional standards of confidentiality in relation to audit
information, given Parliament’s status as the Auditor-General’s principal client.

The Committee also noted that parliamentary committees have the power to hold hearings ‘in
camera.’'%, By convention it is also incumbent on members of committees not to reveal the
proceedings of committees prior to their reporting to Parliament. This would include making public
any documents received in confidence by the Committee. Any breach by a committee member can be
referred to the Privileges Committee.

The Committee identified in the Discussion Paper that one possible amendment to the Audit Act
arising from consideration of the Auditor-General’s proposal would be to explicitly state within
section 20A that the restriction on disclosure of information by the Auditor-General beyond the
carrying out of functions under the Act does not extend to information required by the Committee.
Such action would specifically recognise the Committee’s special overseeing roles in relation to
the Auditor-General’s statutory functions and to the wider areas of public sector performance and
accountability.

The Committee signalled in the Discussion Paper that it intended to further consider issues relating to
this topic, including the views of interested parties.

Views expressed on topic in submissions and in evidence at public
hearings

VAGO'’s submission to the Committee provides further elaboration of the Auditor-General’s support
for an amendment to the Audit Act on this topic. In doing so, the submission addresses some of the
points raised by the Committee in its Discussion Paper. The views of the Auditor-General set out in
VAGO’s submission are as follows:!"”

116 Parliamentary Committees Act 2003 (Vic), s. 28(3)

117 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.9
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The Auditor-General s view is that independence and respect for an independent officer of
the Parliament role that reports publicly to the Parliament warrants complete protection
from the divulging of documents relating to audit functions to any Committee.

Requiring the production of documents presents a real risk of politicising the office and
impeding its operations in practice. In particular, as the Discussion Paper points out,
the office is currently exempt from FOI [Freedom of Information] requests for any audit
material. Requiring production of documents to a Committee is directly contrary to this
provision and would mean that any Committee could obtain Cabinet in Confidence or
other sensitive documents they otherwise could not access. These documents could be
used for partisan purposes and the exercise of such a power would undermine the fine
balance which currently exists in relation to provision of information to the auditor
notwithstanding explicit statutory authority.

The Discussion Paper also states that sensitive documents could be viewed by a
Parliamentary committee ‘in camera”, and that there is a convention that committee
members do not divulge documents publicly. The Auditor-General notes however that
this is an unenforceable convention, whereas an employee of the office who improperly
divulged such documents would be subject to criminal penalty. This is an issue too
central to the auditor s ability to reliably inform the Parliament to be put at risk of short
term expediency or opportunism.

The Discussion Paper states that DTF [Department of Treasury and Finance] have
suggested the extension of Executive privilege to the Auditor-General as a means of
protecting documents. This doctrine is however vague and would not be as effective
as a blanket legislative provision. In addition, it is not clear who would determine the
scope of executive privilege applying to a document. The Auditor-General should not
be in a position where he would have to comment on the applicability of the privilege
to executive documentation as this also carries a further risk of politicising the office.

1t should be remembered the Auditor-General already reports findings and conclusions
publicly and is available to be examined and to provide advice to Committees of the
Parliament as to where they might source information from the owner of that information.

In its submission to the Committee, ACAG stated:''®

118

... Not surprisingly, there can be differing views on this matter, particularly noting
that the issue is generally not addressed in legislation, and is handled in accordance
with custom and practice followed in each jurisdiction. On balance, ACAG supports a
provision that:

*  recognises that responding to requests from Parliamentary Committees for
the provision of information and documentation is an integral aspect of
performing an Auditor-General's functions: and

* in responding to requests from Parliamentary Committees for information

and documents the A-G is able to take into account considerations of public
interest.

Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.31
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In proposing this position, ACAG notes that the concept of public interest is an accepted
test that many Auditors-General are required by statute to take into consideration in
determining whether to include information in a public report.

ACAG’s submission also drew attention to the importance of confidentiality provisions in audit acts
and similar provisions within codes of conduct applied by the accounting profession. It indicated that
auditees must know that information provided to their auditor will be treated confidentially.

Professor Kerry Jacobs, in his submission, strongly supports the Auditor-General’s proposed
legislative change. His focus is on audit working papers which he describes as representing:!'’

... the process of decision-making and reflection on the part of the Auditor-General and
therefore are analogous to policy advice given to the minister or the working notes from
a police investigation.

Professor Jacobs asserts disclosure of working papers ‘would constitute interference in the activities
of the Auditor-General at a level which would be intolerable and could be open to political mischief
of the highest order.” Professor Jacobs also recognises, however, the Committee’s oversight role and
states ‘it might be appropriate to request key documents or information to facilitate PAEC follow-up
and oversight. This would place the onus on the Auditor-General to deliver these documents or explain
why she/he did not wish to make them available.”'*

Situation in other jurisdictions

As pointed out by ACAG in its submission, there can be differing views on this subject and the issue
is generally not addressed in audit legislation but handled in accordance with custom and practice
followed in each jurisdiction.

The subject has been canvassed in the Inquiry into the Auditor-General Act 1997 by the
Commonwealth Parliament’s JCPAA. In correspondence to the JCPAA, the Commonwealth
Auditor-General has linked the issues involved with the subject to consideration of the public interest.
The Auditor-General stated to the JCPAA that:'*!

... My overriding objective is to have arrangements in place that ensure that confidence
in the audit process is maintained, while at the same time recognising the important
relationship that the ANAO has with Parliamentary Committees generally and the
specific role of the JCPAA in reviewing the ANAO s audit and review reports.

... the ANAO suggests that an amendment to the Act that requires the Auditor-General
to have regard to the public interest in providing information or documents to
Parliamentary Committees would be appropriate. Such an amendment would not
diminish the Auditor-Generals accountability for the audit conclusions and opinions
that are issued and are publicly available. Further, it is the ANAO's understanding that
responding to requests for information and documents, where appropriate, is an integral
part of performing an Auditor-General function. The Committee also has the avenue of
seeking information and documents directly from public service agencies.

119 Prof. K. Jacobs, Canberra, submission to the Committee, received 12 March 2010, p.3
120 ibid.

121 Australian National Audit Office, submission 3.9 to the Joint Committee of Public Accounts and Audit,
12 March 2010, Attachment A
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These views are similar to those expressed to the Committee by ACAG.
Position reached by the Committee

The initial view formed by the Committee on this matter, as outlined in its Discussion Paper and
reiterated above, was founded on an open and cooperative relationship between the Committee

and the Auditor-General focused on serving Parliament’s best interest. The Committee regarded a
blanket removal of an obligation of the Auditor-General to furnish information to committees as not
necessarily serving Parliament’s best interest. Such blanket removal could impede the investigative
activities of committees undertaken specifically on behalf of Parliament. It would be in direct
conflict with the explicit investigative powers conferred by Parliament on its committees in the
Parliamentary Committees Act 2003.

The Committee recognises the absolute importance of the confidentiality of audit working papers

and documents to upholding the integrity of the audit functions of the Auditor-General. It does not
envisage that a Parliamentary committee would, as a general rule, wish to breach the confidentiality
principle by seeking specific working documents held by the Auditor-General. It does however see

a fine balance between maintaining audit confidentiality and meeting the overseeing or investigative
objectives of a committee and particularly this Committee which performs special overseeing and
investigative functions directly related to the Auditor-General which have been assigned under
legislation to it by Parliament. In other words, both parties have Parliament as their principal client and
are responsible for ensuring all of their actions, whether undertaken separately or in unison with each
other, are centred on best meeting the needs of Parliament.

As also mentioned in the Committee’s initial thoughts on this subject, a robust exchange of
information and documents between the Committee and the Auditor-General is particularly relevant to
the Committee’s periodic follow-up of the adequacy of action taken by audited agencies in response
to the reported findings and recommendations of the Auditor-General. This follow-up process is a

key means of reinforcing, on behalf of Parliament, the accountability of government agencies for the
management of resources entrusted to their control.

For the above reasons, the Committee does not support a blanket removal of an Auditor-General’s
responsibility to provide information to parliamentary committees. As pointed out in submissions to it
during the Inquiry, interactions between an Auditor-General and a committee such as this Committee
are an integral part of an Auditor-General’s work. The Committee believes that its past relationship
with the Auditor-General has been founded on a firm desire of both parties to achieve optimum
outcomes in terms of their mutual goals of improving public sector performance and reinforcing
accountability in the public sector.

It is also for the above reasons the Committee sees that any consideration of serving the public interest
in connection with this subject has to be taken as equating with serving the Parliament’s interest. This
goal should be paramount in any amendment likely to be made to the Audit Act.

While the Committee remains of the view that the operation of its relationship with the
Auditor-General does not constitute a risk to the Auditor-General’s independence or adherence to
professional standards of confidentiality, it is prepared to support an amendment to the Audit Act
which gives some protection to the Auditor-General but emphasises the responsibility of the
Auditor-General in working with and assisting committees in their parliamentary functions.
Importantly, the suggested amendment provides Parliament with an overarching authority and
safeguard against any unjustified withholding of information requested by a committee or any
inappropriate request for information by a committee.

The Committee has therefore concluded that an amendment to the Audit Act 1s warranted to:
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e specifically emphasise the importance placed by Parliament on an effective relationship
between parliamentary committees and the Auditor-General;

e provide that maintenance of an effective relationship places a responsibility on the
Auditor-General to have regard to the interest of Parliament in furnishing information
requested by committees; and

e cstablish a mechanism for Parliament, through, for example, its Privileges Committee or
some other forum determined by it, to rule in the albeit rare circumstance that a request by a
committee for information might be challenged by the Auditor-General.

The Committee views such an amendment as having direct application to its own activities, given its
unique statutory responsibilities, with less direct application to most other committees of the Victorian
Parliament.

While the optimum placement of such amendment in the Audit Act would be a matter for
determination by the Chief Parliamentary Counsel, the Committee considers it could fit neatly within
section 7 which deals with several consultative functions of the Committee. An alternative position
would be within section 20A on improper use of information with the disclosure of information to
committees categorised as forming part of official functions carried out under the Act.

Recommendation 13: The Audit Act 1994 be amended to:

(a)  explicitly emphasise the importance placed
by Parliament on an effective relationship
between parliamentary committees and the
Auditor-General;

(b)  require the Auditor-General to have regard to the
interest of Parliament in furnishing information
requested by committees; and

(©) provide for Parliament to decide through
whatever mechanism it determines if a request by
a committee for information is challenged by the
Auditor-General.

3.2.10 Audit coverage of Ministers and/or Ministers’ offices
Nature of this topic

In introducing this topic in its February 2010 Discussion Paper, the Committee identified that much
has been written on the constitutional convention of Individual Ministerial Responsibility. The 1976
report of the Royal Commission on Australian Government Administration described the convention
and the changes that had occurred up to that time in perceptions of what is required by the convention.
The Committee considers that such changes in perception would have intensified in the period since
1976.

The 1976 Royal Commission stated:'??

122 Royal Commission into Australian Government Administration, Report, 1976, pp.59—-60
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1t is through ministers that the whole of the administration—departments, statutory
bodies and agencies of one kind or another—is responsible to the Parliament and
thus, ultimately, to the people. Ministerial responsibility to the Parliament is a matter
of constitutional convention rather than law. It is not tied to any authoritative text, or
amenable to judicial interpretation or resolution. Because of its conventional character,
the principles and values on which it rests may undergo change, and their very status
as conventions be placed in doubt. In recent times the vitality of some of the traditional
conceptions of ministerial responsibility has been called into question, and there is little
evidence that a minister s responsibility is now seen as requiring him to bear the blame
for all of the faults and shortcomings of his public service subordinates, regardless of
his own involvement, or to tender his resignation in every case where fault is found...

Ministers’ salaries and allowances are set under the Parliamentary Salaries and Superannuation

Act 1968 and are paid by the Department of Premier and Cabinet. The Department’s 2009-10

annual report shows that aggregate expenditure on ministerial salaries and allowances amounted to
$5.8 million in that year. The Department’s financial transactions are audited by the Auditor-General.'?

In addition, the delivery of programs and services relating to each ministerial portfolio falls within the
management responsibility of relevant departments or public bodies and is subject to annual financial
audits of those entities and any performance audits directed at those entities as determined from time
to time by the Auditor-General.

There is therefore currently audit coverage of ministerial salaries and allowances as well of delivery
of programs and services within each ministerial portfolio. However, the reporting of salaries and
allowances is in aggregate and the Auditor-General’s authority to conduct performance audits of
programs and services within ministerial portfolios relates to departments and public bodies but not to
ministerial offices.

The Committee’s Discussion Paper disclosed that the Auditor-General had proposed to the Committee
that, through legislative change, Ministers’ offices should become subject to an annual financial audit
by the Auditor-General.'** The Department of Treasury and Finance also questioned whether it is
appropriate for the powers of the Auditor-General to be extended to ministers and, if so, should such
powers be restricted to financial audits or cover the full ambit of the Auditor-General’s mandate.'*

A further point raised by the Committee in its Discussion Paper related to the value or otherwise of
including within the Audit Act a provision that involves the Auditor-General expressing an opinion
to Parliament on whether a decision by a Minister not to provide information, such as on the ground
of commercial confidentiality, to Parliament relating to the conduct or operation of an agency is
reasonable and appropriate. The Committee had identified, during its visit to Western Australia, that a
provision along these lines is set out in that state’s audit legislation.'?

It was against this background that the Committee considered the feasibility of legislative amendment
in this area, cognisant of the constitutional doctrine of individual ministerial responsibility.

123 Department of Premier and Cabinet, 2009-10 Annual Report, p.78

124 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009

125 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, p.2
126 Auditor General Act 2006 (WA), s. 24(2)(c)
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Views expressed to the Committee in submissions and in evidence at
public hearings

VAGO'’s submission to the Committee identified this issue as a matter on which ‘the Auditor-General
seeks clarity regarding the ability to audit the administration of Ministers’ offices.’'*” The remaining
comments in the submission on the subject centred on the provision in the Western Australian
legislation, as cited above, which requires the Auditor-General to issue an opinion on whether
ministerial decisions not to provide particular information to Parliament are reasonable and
appropriate. VAGO’ submission does not support adoption of this approach in Victoria. It states:'**

... The Auditor-General is concerned that the way the WA provision is drafted, it invites
comment on what ostensibly may be a policy decision of a Minister. Furthermore, it risks
impairing the Auditor-General s independence as opinions regarding specific decisions
of Ministers can be seen as partisan.

On the broader issue of audits of ministers’ offices, the Auditor-General posed the question in evidence
to the Committee ‘where ministerial offices are spending public moneys, why should they not now be
audited against compliance with policies, guidelines and requirements?’'?

ACAG, in its submission, supports the Auditor-General’s view on both the audit of ministerial offices
and non-adoption of the approach followed in Western Australia involving ministerial decisions on
information not provided to Parliament. On these two points, the submission stated:'*

... ACAG supports the A-G's view that, through legislative change, Ministers’ offices
should become subject to both the financial audit and performance audit functions of the
A-G. However, these functions should be limited to the administrative functions of such
offices and not policy considerations.

ACAG does not support the need for such an opinion [on a Minister’s decision not to
provide particular information to Parliament]. /n ACAG s view, involving the A-G in this
manner could politicise the process potentially reducing his/her independence.

In evidence to the Committee, the Secretary, Department of Treasury and Finance mentioned the
sources of funding of ministers’ offices in the context of the feasibility of audits of those offices and
stated:"!

1 think that is actually an issue that Parliament needs to consider because ministers are,
at the end of the day, members of Parliament and certainly part of the resources that go
to ministers comes from the executive arm, but part of it comes from the parliamentary
process. Again there is the question of the scope of the audit office and the extent to which
they are about the auditing of the executive, or whether they are about the auditing of the
Parliament. That is a question that comes up.

127 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.13
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129 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.17
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131 Mr G. Hehir, Secretary, Department of Treasury and Finance, transcript of evidence, 7 April 2010, p.4
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The Secretary added the following further comments in relation to the feasibility of performance
audits of ministers’ offices:'*

I do not feel in a position to answer it one way or the other, because I really do think
it is a matter — when you get into that sort of blurred line between what is Parliament
and what is the executive, it is a very difficult question. To have the Auditor-General
have a specific role in undertaking performance audits of Parliament or arms of it is a
big question that goes to some of the fundamental structures of how our governments
framework operates, and I am not certain how much you can cut off a ministers
ministerial staff and say that you are going to treat that differently from the rest, given
that the expectation would be that the staff of the minister operate completely under the
direction of the minister, and the minister is a member of Parliament.

These comments of the Secretary are relevant, in addition to this topic, to some of the issues
the Committee has discussed in the earlier section 3.2.1 of this report dealing with audits of the
administration of Parliament.

Professor Kerry Jacobs, in his submission, while recognising there is some merit in the proposal to
audit ministerial offices, expressed strong caution given the ‘potential for political embarrassment and
open conflict between the Auditor-General and the Executive.’'3

Situation in other jurisdictions

The Queensland audit legislation has a provision relating to the audit of expenditure of ministerial
offices. Under that provision, the Auditor-General is required to audit an annual consolidated report
of such expenditure prepared by the government under Queensland’s Financial Accountability

Act 2009.5* ACAG referred to this legislative requirement in its submission and added there is no
specific requirement identified in relation to performance audits of ministerial offices.

The Committee is not aware of any other provisions in audit legislation across jurisdictions that
specifically address the audit of ministerial offices.

Advice received from constitutional legal expert
The expert legal advice sought by the Committee on this topic covered two points, namely:

e any relevant contemporary developments relating to the constitutional convention of
individual ministerial responsibility; and

e whether the constitutional status of ministers restrict or rule out any proposals for legislative
provisions in the Audit Act governing audits of individual ministers and or their offices.

The advice received on these two issues is presented below:!*
Individual ministerial responsibility

The content of the convention of individual ministerial responsibility for errors occurring
in departments falling within a ministerial portfolio has varied over time. There is force

132 ibid.
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in the view, expressed by one commentator, that, as a matter of contemporary practice,
a ministerial resignation is now only expected if the minister was implicated in the
mistake, failed to remedy the situation or deliberately misled Parliament or the public.
Further, these are matters of convention, any sanction for breach of which is likely to lie
in the political rather than judicial sphere.

1t seems to me doubtful that external audit by the Auditor-General of the performance of
ministers and their offices, whether financial or performance, would cut across, in any
legal sense, the individual responsibility of ministers to the Parliament.

1t may well be thought that the contemporary decline in the role or significance of the
convention of individual ministerial responsibility would enhance, rather than undermine,
arguments for additional legislative control by means of external audit. In any event,
that again is a matter for political debate. The convention of individual ministerial
responsibility is unlikely to be relied upon by a court as defining any constitutional
boundary for legislative activity in this field.

Impact of audit proposal on constitutional status of ministers

Ministers of the Crown must be, or within 3 months’ of appointment become, members
of the Legislative Assembly or the Legislative Council (Constitution Act, s 51). Save for
reserve powers, no executive power may be exercised without receiving the advice of the
government responsible to the legislature.

Thus, by a combination of constitutional provisions, principles and conventions,
ministers are responsible to Parliament for the discharge of their responsibilities,
that being an essential component of the system of responsible government which has
existed in Victoria, and the other States, since well before federation. It is an aspect of
responsible government, in Victoria as in the other States, that ministers are liable to the
scrutiny of one or other House of a bicameral legislature in respect of the conduct of the
executive branch of government.

There is no recognised restriction, arising from the constitutional status of ministers,
upon the power of the Parliament to enact legislation regulating or providing for the
independent examination of the conduct by ministers, or ministerial officers, of their
public functions. On the contrary, the supervision and scrutiny by the legislature of
the conduct of the executive branch of government is of the essence of the system of
responsible government established by the Constitution Act.

In my view there is unlikely to be any constitutional or legal impediment to the Parliament
amending the Audit Act to permit audits (financial or performance) of individual
ministers or their offices.

Position reached by the Committee

As mentioned in an earlier paragraph, the payment of Ministers’ salaries and allowances is managed
by the Department of Premier and Cabinet. Verification of the completeness and accuracy of this
expenditure forms part of the Auditor General’s annual audit of that department’s financial statements.
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Other costs associated with the administration of ministerial offices form part of output expenditure
reported by the various portfolio departments but are not separately categorised or reported as such.
These costs are also subject to audit by the Auditor General as part of the annual financial audits of
departments, but not separately identified in those statements.

All expenditure for ministerial offices is therefore currently subject to financial audit by the
Auditor-General. However, given that the expenditure is either reported in aggregate or not separately
disclosed, the Committee considers there are grounds to enhance the transparency and accountability
of published information. This enhancement could be achieved through a requirement that departments
report annually to Parliament on the costs of each ministerial office. The underlying source data for
this reported information would have been audited by the Auditor General through the normal course
of financial audits.

Enhancing the transparency and financial accountability of ministerial offices in this way would

be consistent with relevant findings of the review of Victoria’s integrity and anti-corruption system
commissioned by the government. The review’s report, released in June 2010, included support for
the strengthening of accountability arrangements for publicly funded employees of Members of
Parliament by bringing such arrangements within the ambit of the role of the review’s proposed new
position of Parliamentary Integrity Commissioner.

The report from the integrity and anti-corruption review states:'

The Parliamentary Integrity Commissioner s role to investigate breaches of standards
should extend to publicly funded employees of members of parliament. In particular,
contributors to the Review supported the extension of accountability arrangements to
ministerial officers, noting that such officers are paid with public money and can exercise
considerable authority. These officers perform functions as a direct extension of ministers
and should be subject to investigations from the same integrity body with oversight of
ministers. The Review proposes that the Parliamentary Integrity Commissioner has the
power to investigate the conduct of publicly funded employees of members of parliament
in accordance with the Ministerial Staff Code of Conduct and the Code of Ethics for
Electorate Officers.

The government has adopted the integrity model proposed in the review’s report.

With regard to performance audits of ministerial offices, the delivery of programs and services relating
to each ministerial portfolio falls within the management responsibility of relevant departments or
public bodies. These programs and services are subject to performance audits directed at those entities
as determined from time to time by the Auditor-General. The Committee therefore does not see a

need for any additional provision in the Audit Act for performance audits specifically pertaining to
ministerial offices.

Finally, the Committee supports the views expressed to it during the Inquiry that it is not appropriate
to incorporate within the Audit Act a requirement for the Auditor-General to report to Parliament

on whether portfolio decisions of ministers not to provide particular information to Parliament

are appropriate and reasonable. A legislative provision of this nature would carry a clear risk of
involving the Auditor-General in policy decisions of ministers and of impeding the Auditor-General’s
independence.

136 State Services Authority, Review of Victoria s Integrity and Anti-corruption System, 31 May 2010, p.xiv
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Recommendation 14: The reporting requirements of departments be amended to
require annual reporting to Parliament of the costs of each
ministerial office.

3.2.11  Appropriation for the costs of Parliament’s periodic
performance audit of the Auditor-General

Nature of this topic

Section 19(4) of the Audit Act provides that the remuneration payable to the person appointed by
Parliament, on the recommendation of the Committee, to conduct the periodic performance audit of
the Auditor-General be paid from funds appropriated to the Parliament.

In early correspondence to the Committee, the Auditor-General indicated that an amendment to section
19(4) may be necessary based on Recommendation 11 in the previous Committee’s 2006 Report on

a legislative framework for independent officers of Parliament. The Auditor-General suggested that
advice from the Chief Parliamentary Counsel is likely to be needed on the issue.'’

The previous Committee’s recommendation was linked to a corresponding recommendation
(Recommendation 9) that the two other independent officers of Parliament at the time, the
Ombudsman and the Electoral Commissioner, be subject to a periodic performance audit managed by
Parliament, similar to the position with the Auditor-General. Recommendation 11 effectively meant
that the costs of such audits should, as is the case with the Auditor-General under section 19(4) of the
Audit Act, be met from money appropriated to the Parliament.!3

As mentioned in the Committee’s Discussion Paper, the Department of Treasury and Finance, in a
paper to the Committee, asked whether it is ‘necessary or appropriate for costs of such an audit to be
met from a special/standing appropriation, and is this consistent with the principles of the budgetary
appropriation framework in place’ '

Position reached by the Committee

The view expressed by the Committee in its Discussion Paper on this point was that it does not see the
need for a special/standing appropriation given the periodic nature of the performance audit. However,
it does see the need for the audit costs to be reflected in Parliament’s appropriation, as required by
section 19(4), as the audit is a parliamentary project and should be similarly recorded for accounting
and accountability purposes.

Subject to any assessment of this issue that may be ultimately reached by the Chief Parliamentary
Counsel on instruction by government, the Committee’s view is that no further legislative action is
warranted as the matter is already adequately addressed in section 19(4) of the Audit Act.

3.2.12 Reporting of sensitive material
Nature of this topic

Section 12(3) of the Audit Act gives wide discretionary power to the Auditor-General to include in
any report to Parliament information considered to be relevant to the subject matter of the report and

137 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

138 Public Accounts and Estimates Committee, Report on a legislative framework for independent officers of
Parliament, February 2006, pp.78-9

139 Department of Treasury and Finance, Review of the Audit Act 2004, correspondence to the Committee, received
2 December 2009, p. 6
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to be in the public interest. The Act does not authorise the Auditor-General to report to the Committee
in lieu of Parliament when deemed appropriate, such as with audit findings on sensitive matters not
considered suitable for public disclosure.

The Committee’s Discussion Paper identified that the Auditor-General had proposed to the Committee
that section 12(3) be amended ‘fo remove the public interest test to determine whether sensitive
material should be reported in an audit report. Replace it with a discretion to report such matters in a
separate report to PAEC.”'

Views expressed to the Committee in submissions

As identified in the commentary under the following section 3.2.13, VAGO’s submission to the
Committee dealing with the topic addressed in that section suggested that the Committee may like to
consider supplementing the existing reporting provisions of the Audit Act with ‘an amendment to allow
the provision of a separate report to the PAEC where information is too sensitive to be placed on the
public record.”'"!

VAGO’s submission to the Committee also provided some additional information under the heading of
this topic on the Auditor-General’s proposed legislative change and stated:!'*?

The Auditor-General has proposed removal of the public interest test in section 12(3)
of the Act and replacing it with a power to report separately to the PAEC on sensitive
issues which are judged as not appropriate to be reported publicly. This amendment
would allow sensitive issues to be provided to PAEC where public dissemination might
have adverse consequences.

For example, identifying weaknesses in IT security in Executive agencies might not
be made public as such information could attract attacks on those particular systems.
Reporting on such matters to PAEC would provide assurance to Parliament without
attracting adverse consequences to agencies subject to audit.

In their submissions, ACAG and Professor Kerry Jacobs expressed support for the Auditor-General’s
proposed amendment. ACAG’s submission also drew the Committee’s attention to the approaches
adopted on this subject in some other jurisdictions which are addressed under the next heading.

Situation in other jurisdictions

The audit legislation in several Australasian jurisdictions such as Western Australia, Tasmania and
New Zealand, assigns a discretionary power to the Auditor-General to report to Parliament or a
parliamentary committee (usually specified as the Public Accounts or equivalently titled Committee).
The legislation does not explicitly link this discretionary power to the reporting of sensitive material.

The Committee’s visits to Western Australia and New Zealand enabled it to examine the relevant
provisions in the audit legislation in those jurisdictions.'* The New Zealand legislation extends the
discretionary power to include a minister, a public entity or any person.

140 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
141 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p. 10
142 ibid., p. 21
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The audit legislation in two other jurisdictions, Queensland and the Australian Capital Territory, go
further than the above jurisdictions and contain provisions which explicitly address procedures for
the reporting of sensitive material. Both statutes itemise five similar but not totally identical grounds
which could constitute sensitive information. The five grounds broadly cover:'*

e impacts on commercial interests;

revelation of trade secrets;

e prejudicing of investigations into alleged contraventions of the law;
e prejudicing fair trials of persons; and

e prejudicing relations between governments.

Should the Auditor-General consider that disclosure of such particular information would not be

in the public interest, both statutes prohibit such disclosure. The Queensland legislation makes it
mandatory for the information to be reported to the parliamentary committee while the legislation in
the Australian Capital Territory assigns discretion to the Auditor-General.

Any such report provided to the parliamentary committee by the Auditor-General in the Australian
Capital Territory is deemed ‘fo have been referred to the Committee by the Legislative Assembly for
inquiry and such report as the Committee considers appropriate.”'

A summary of the position across jurisdictions is presented in Appendix 5.
Position reached by the Committee

The Committee is of the view that the Auditor-General should have a discretionary power to report on
sensitive material to the Committee in lieu of Parliament, where public disclosure of such material is
deemed by the Auditor-General as contrary to the public interest.

An amendment to the Audit Act of this nature would complement the existing key discretionary power
of the Auditor-General in section 12(3) to include in reports to Parliament any information considered
to be in the public interest.

The Committee considers that the legislation should provide guidance, in a non-conclusive way, on
the characteristics of material that might be considered to be sensitive in nature. These characteristics
could incorporate the five grounds identified in the above paragraph that are presented in the audit
legislation in Queensland and the Australian Capital Territory. The characteristics should also include
matters of security and community safety.

The Committee would have discretion in determining the nature of its response to any report on
sensitive material transmitted to it by the Auditor-General in lieu of Parliament.

144 Auditor-General Act 2009 (Q1d) s. 66; Auditor-General Act 1996 (ACT), s. 19
145 Auditor-General Act 1996 (ACT), s. 19
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Recommendation 15: The reporting powers of the Auditor-General under the
Audit Act 1994 be widened to include a discretionary power
to report to this Committee, in lieu of Parliament, on
sensitive information, where the Auditor-General considers
public disclosure of such information would be contrary to
the public interest.

Recommendation 16: Guiding criteria for categorising information that, if publicly
disclosed, would be contrary to the public interest be
incorporated within the Audit Act.

3.2.13 Tabling of Auditor-General’s reports
Nature of this topic

The Committee’s consideration of this topic relates to whether the Audit Act should be amended
to provide for the tabling in Parliament of audit reports of the Auditor-General other than the
circumstances dealing with the reporting of sensitive material as addressed in the preceding section.

As pointed out in the Committee’s Discussion Paper, the Audit Act currently specifies that the
Auditor-General has the option to table reports in Parliament. This option is set out in section 16(1)
which states that ‘The Auditor-General may make a report to the Parliament on any one or more
audits conducted by or on behalf of him or her under this or any other Act.’

The Auditor-General has, to date, tabled all reports in Parliament. The Committee stated in its
Discussion Paper that, in principle, it supports the Auditor-General being required to table or present
to Parliament all reports on the basis that ultimately the Auditor-General is an officer of the Parliament
and, while operating independently, reports to Parliament.

View expressed by the Auditor-General in VAGO’s submission and in
evidence to the Committee

VAGO'’s submission to the Committee included the following comments on this topic:!'4

... The Auditor-General notes that to his knowledge the discretion not to table has only
been exercised once, as a result of legal advice commissioned by the [then] Government
in 1995 regarding a proposed “Child Protection and the Children’s Court” audit which
considered the audit was ultra vires. The discretion may therefore serve a useful purpose.
PAEC may like to consider a proposal retaining the discretion and supplementing it with
an amendment to allow the provision of a separate report to the PAEC where information
is too sensitive to be placed on the public record...

As identified in the commentary on the preceding section, VAGO’s submission also contained specific
comments on the latter matter concerning the reporting of sensitive material.

In evidence to the Committee on the need for legislative change to require all audit reports to be tabled
in Parliament, the Auditor-General expressed caution and stated:'*’

1 would be wary of it being interpreted the other way, though — that everything should
be reported, because again, while in effect all our financial audits are acquitted by an

146 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.10
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opinion and a summary report on the results, all our performance audits are covered and/
or reconciled with the annual plan, a report to parliament. The extent that circumstances
change and we do not proceed with an audit, we acquit that in direct communications
with PAEC and I am pretty sure in our annual report...

Situation in other jurisdictions

It is common across other Australasian jurisdictions that, like Victoria, there is a mandatory
requirement for the Auditor-General to undertake annual financial audits and furnish an opinion

on financial statements. That opinion is included in the annual reports of agencies submitted to
Parliament. For other audits such as performance audits or investigations, the requirement to report
to Parliament is generally discretionary. Under some audit statutes, the Auditor-General must report
to Parliament on the exercise of audit functions, powers and duties. In addition, the legislation in
Queensland provides that the Auditor-General must report to the Legislative Assembly on all audits
conducted at the request of the Legislative Assembly.'*

Position reached by the Committee

The Committee remains of the view that the Auditor-General should, as a matter of principle, be
required to table or present to Parliament all reports arising from audits, other than those containing
sensitive material, on the basis that, ultimately, the Auditor-General is an officer of the Parliament and,
while operating independently, reports to Parliament as the principal client.

In reaching this position, the Committee recognises that, as a matter of course, the Auditor-General
reports to Parliament on all completed audits and informs the Committee through the consultative
channels under the Audit Act of any changes to the annual audit plan.

The Committee has therefore concluded that the practice of the Auditor-General should be formalised
through an amendment to section 16(1) of the Audit Act that requires the Auditor-General to report to
Parliament on all completed audits, other than sensitive information transmitted to the Committee. As
mentioned, changes to each year’s audit plan, such as planned audits not subsequently conducted or
completed, form part of the Auditor-General’s interactions with the Committee under the consultative
provisions of the Audit Act.

Recommendation 17: Section 16(1) of the Audit Act 1994 be amended to require the
Auditor-General to report to Parliament on the results of all
completed audits, but excluding reports transmitted to this
Committee containing sensitive material.

148 Auditor-General Act 2009 (Qld), s. 61
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CHAPTER 4: AUDITS OF NON-JUDICIAL FUNCTIONS
WITHIN VICTORIA’S COURTS

4.1 Feasibility of legislative provisions addressing performance
audits of the administrative functioning of Victoria’s Courts

Chapter 4 of the Committee’s February 2010 Discussion Paper established the boundaries of the
Committee’s examination of the above topic as part of its Inquiry into the Audit Act.

The Discussion Paper canvassed a number of discussion issues pertaining to the topic. It invited the
views of interested parties on the appropriateness or otherwise of including provisions within the
Audit Act governing performance audits of the administrative functions of Victoria’s Courts.

Prior to release of the Committee’s Discussion Paper, the Department of Treasury and Finance

asked in a paper to the Committee whether, as a matter of principle, the Audit Act should ‘expressly
articulate the role and the nature of the relationship between the public sector auditor and the
Judiciary, [and] can statute override the principle of judicial independence and the legal convention of
separation of powers.”'*

The Committee recognised in its Discussion Paper that questions regarding legal provisions that
directly address the Judiciary are, given the Judiciary’s special constitutional status, necessarily
complex and need to be addressed with caution. Its discussions with representatives of relevant
organisations in Western Australia and New Zealand in the lead up to release of its Discussion
Paper reinforced the sensitivity and complexity of the topic. The Committee also recognised that its
deliberations on this subject during its Inquiry would require expert legal consideration.

4.1.1 Judicial independence and judicial accountability

As identified in the Committee’s Discussion Paper, from both constitutional and accountability
perspectives, this topic has several distinguishing characteristics including the importance of the
principle of judicial independence to Victoria’s Courts. That principle is a fundamental component of
the ‘separation of powers’ doctrine in the Westminster system of government. It underpins the special
status of the Courts as the Judiciary or judicial arm of government. In the words of the Chief Justice of
the Supreme Court of Victoria, the Judiciary ‘is a fundamental constitutional principle upon which our
democracy is built.”'>

Similarly, the term ‘judicial independence’ has been described within the Judiciary as ‘... a
Constitutionally enshrined right of citizens, to have a Judiciary which is free from interference from
the Parliament and Executive Government.’"!

In this context, the Auditor-General needs to be seen as an officer of Parliament and subject to the
separation of powers and not apart from it.

Developments in public sector accountability over the years, including the emergence of output
management and the attendant use of performance measures and targets, have placed increasing

149 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, pp. 2-3

150 Hon. M. Warren AC, Chief Justice of the Supreme Court of Victoria, Public Confidence in the Judiciary, Judicial
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151 Chief Justice M. Gleeson, Chief Justice of the High Court of Australia, Public Confidence in the Judiciary, Speech
to the Judicial Conference of Australia, Launceston, 27 April 2002
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pressure on the Judiciary to be more accountable for its administration of public resources. From the
Judiciary’s viewpoint, these developments have had to be very carefully addressed in order to uphold
judicial independence and the quality of justice, but also to respond to reasonable demands for greater
openness and transparency in the management of the Courts.

The significance of the challenge to the Judiciary arising from these developments was described in
2001 by a senior member of the Judiciary in the following terms:'

Perhaps the foremost challenge for judicial administration today is to ensure that
contemporary expectations of accountability and efficiency remain consistent with the
imperatives of judicial independence and the maintenance of the quality of justice...

Accountability for adjudicative functions occurs in the form of open justice, the obligation
to publish reasons and appellate review. Accountability for the administrative functions
of courts is, in principle, distinct. Some activities fall clearly into one or another category
but there is a significant area of overlap between the two.

As pointed out by the Committee in its Discussion Paper, it is recognition of the significant degree

of overlap that can exist between judicial accountability and administrative accountability that
complicates discussion on this subject. Such overlap precludes definitive formulation of the respective
boundaries of the two terms.

4.1.2 The current accountability regime for Victoria’s Courts
A strong commitment by the Courts to public accountability

As mentioned above, the accountability of the Judiciary is principally manifested in the form of open
justice, the obligation to publish reasons for decisions and appellate review. These are fundamental
tenets of judicial accountability.

The above tenets are complemented through ongoing initiatives taken in individual Courts to further
strengthen their current and future operations, governance and performance. Important catalysts for
giving transparency to the nature and impact of these initiatives are the annual reports of each Court
and judicial body in Victoria. The Committee’s reading of these reports identified that they contain

a wide range of material, strategic and operational, retrospective and prospective, illustrating a
commitment to the achievement of high standards in judicial and administrative performance.

In addition to information presented in annual reports, the extensive performance data on Court
administration across Australia published annually by the Productivity Commission as part of its
examination of government services includes comprehensive information on the performance of
Victoria’s Courts relative to other jurisdictions.

Audit of Courts’ financial information — current arrangements

In terms of financial accountability, the Audit Act does not provide for annual audits by the
Auditor-General of the financial operations of Victoria’s Courts.

However, information relating to the financial operations of Courts is subsumed, but not separately
identified or consolidated under Court headings, within the annual financial statements of the
Department of Justice. The department’s financial statements are audited each year by the

152 Hon. J. Spigelman AC, Chief Justice of New South Wales, Judicial Accountability and Performance Indicators,
1701 Conference: The 300" Anniversary of the Act of Settlement, Vancouver, BC, Canada, 10 May 2001
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Auditor-General as required by the Audit Act. In addition to this process, the annual reports of each
Court include summarised data relating to their financial administration but this data is not subject to
audit by the Auditor-General.

The annual report of the Department of Justice for 2009-10 shows that the total output cost associated
with the administration of Victoria’s Courts, the Victorian Civil and Administrative Tribunal as well as
the Dispute Settlement Centre of Victoria was $378.8 million in that year.' The output performance
measures and targets for Courts presented in the Department’s annual report are identified under the
output Court matters and dispute resolution and consist of:

Table 4.1:  Performance of Victoria’s Courts for 2009-10 output “Court Matters and
Dispute Resolution”

Performance measures Unit of measure 2009-10 2009-10 2008-09 2007-08
target actual actual actual

Quantity

Criminal and non criminal
matters disposed® number 355,914 395,892 371,095 359,248

Quality

Quality of court registry
services® per cent 85 98.4 97.9 95

Quality of dispute resolution
services per cent 90 88 89 92

Timeliness

Criminal and non-criminal
matters disposed within

agreed timeframes per cent 80 76 80 80
Cost
Total output cost $ million 380.8 378.8 3701 315.5
Notes:
(a) Additional matters disposed included a rise in traffic and transit offences in the Magistrates’ Court

and higher than expected civil matters resulting from procedural reforms and initiatives underway in
the Supreme Court.

(b) The 2009-10 result is due to service initiatives implemented including a revised Service Charter
and Complaints Policy, new guides for mangers about service delivery and a dedicated Customer
Assistance Unit at the Melbourne Magistrates’ Court.

Source: Department of Justice, Annual Report 2009-10

The 2010-11 budget papers show that the estimated output cost for the output Court matters and
dispute resolution in 2010-11 is $407.7 million, an increase of $28.9 million on the actual cost
outcome of $378.8 million for 2009-10. The budget papers state that this increase is ‘due to new

and incremental funding for managing court demand and changes to the Children’s Court — Dispute
Resolution.”'>

The Auditor-General’s annual financial audit of the Department’s financial statements attests to the
material accuracy of reported financial information. In respect of Court data incorporated in those
financial statements, the audit represents an important component of the administrative accountability

153 Department of Justice, 2009-10 Annual Report, September 2010, p.49
154 Budget Paper No.3, 2010-11 Service Delivery, pp.146-7
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of Victoria’s Courts for the use each year of significant levels of public funds. However, there is no
statutory basis in the Audit Act for annual financial audits specifically relating to each Court.

Audit of Courts’ administrative performance — current arrangements

As with financial audits, the involvement of the Auditor-General in the examination, through
performance audits, of the administrative functioning of Courts is not codified within the provisions
of the Audit Act. It is addressed through a protocol adopted with effect from July 2006 by Victoria’s
Heads of Jurisdictions, after consultation initiated by the Auditor-General.

The genesis for this protocol was legal advice obtained by the Department of Justice some ten years
earlier in 1996 that prevented tabling in Parliament of a prepared report of the Auditor-General
pertaining to the Children’s Court. That legal advice opined that the Courts do not fall within the
definition of an authority for the purposes of the Audit Act. It established that, given the special
constitutional status of the Courts, it is not appropriate for the Auditor-General to have any explicit
or implicit legislative authority or power to undertake performance audits of the Courts’ judicial
functioning.

The protocol between the Courts and the Auditor-General enables the Auditor-General, from time to
time and subject to specified conditions, to conduct performance audits of non-judicial functions. The
protocol is premised on the following two key principles:'s

e such audits should involve only the administrative functions of the Courts, not their judicial
functions; and

e the distinction between judicial and administrative functions is a matter of judgement and
incapable of precise definition for all circumstances.

The protocol sets out the following five ‘guidelines’ which apply conditions to a performance audit
planned or undertaken by the Auditor-General — references in the guidelines to a ‘s.16 audit’ should be
read as ‘a s.15 audit’ as the power to conduct a performance audit now resides in that section:

1. Wherethe Auditor-Generalintends toundertake as. 16 audit, the Auditor-General
will advise the Attorney-General and the relevant Head of Jurisdiction of the
scope of the intended audit, its proposed Terms of Reference and who are to
undertake the audit, prior to its commencement.

2. A s5.16 audit will not proceed unless the relevant Head of Jurisdiction is satisfied
that the proposed s.16 audit is unlikely to involve the relevant Court s judicial
functions.

3. Regular consultation with the relevant Head of Jurisdiction will occur during

the course of a s.16 audit. If during the course of such consultation, the relevant
Head of Jurisdiction forms a view that the report of the audit will deal with the
Judicial functions, the issue will be raised with the officer conducting the audit.

If the question cannot be adequately resolved by discussion to the satisfaction of
the Head of Jurisdiction, the audit will be suspended and, save for the Supreme
Court, the issue referred to the Attorney-General who, after consultation with

the relevant Head of Jurisdiction, will determine whether the audit is or is
likely to deal with judicial functions. In the case of the Supreme Court, the

155 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009
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Chief Justice will finally determine whether the audit is or is likely to deal with
Jjudicial functions.

4. The Auditor-General’s Office will not publish a report of a s.16 audit on the
Courts unless a draft of the report has been first considered by the relevant
Head of Jurisdiction and the Attorney-General.

5. The Auditor-General s Office will withdraw a draft report of a s.16 audit on the
Courts if in the opinion of the Attorney-General it deals with judicial functions.

At the time of the commencement of the protocol, the Department of Justice advised the
Auditor-General that the Chief Justice of the Supreme Court considered that performance audits
within that jurisdiction would need to be confined to financial and accounting matters. The Department
also informed the Auditor-General that the Chief Justice considered performance audits of case

listing constitute the auditing of functions of a judicial nature and as such would not be agreed by the
Supreme Court. The departmental correspondence to the Auditor-General indicated this view was
shared by the other Heads of Jurisdiction.'*

In its report on the 2008-09 Budget Estimates, the Committee recommended that the Auditor-General
undertake further performance audits of the Courts as a means of assisting the Courts to improve
timeliness and other measures of their performance.’” When responding to the Committee on this
recommendation, the Auditor-General drew attention to the uncertain legal position and suggested
the Committee include the matter within its Inquiry into the Audit Act. On the 2006 protocol, the
Auditor-General advised the Committee that:!>

Notwithstanding the cooperation of the courts with audits undertaken under the protocol,
1 consider it to be significantly deficient, in that it purports to allow the Executive, and
in some circumstances, a Head of jurisdiction, to determine if an audit may occur and
when a report may be published. This approach impairs my independence.

Since the protocol was established, the Auditor-General has conducted an examination of the key
administrative functions of the Magistrates’ Court. The results of that audit, which were wide-ranging,
were reported to Parliament in June 2007. The issue of timeliness and other performance measures
such as case management were not covered in that report.'*

The Auditor-General has also undertaken audits of some major projects managed by the Department
of Justice which relate to the information technology infrastructure of Courts, including an audit of the
Integrated Courts Management System in June 2009.

The Auditor-General’s Annual Plan for 2010-11 identifies that a performance audit on Court diversion

programs is planned for that year and a performance audit focusing on Court backlogs is planned for
2011-12.1%

156 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009

157 Public Accounts and Estimates Committee, Report on the 2008-09 Budget Estimates — Part Three, October 2008,
p.242

158 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 8 September 2009

159 Victorian Auditor-General’s Office, Administration of Non-judicial Functions of the Magistrates’ Court of Victoria,
June 2007

160 Victorian Auditor-General’s Office, Annual Plan 2010-11, p.33
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4.1.3 Views expressed to the Committee in submissions and
evidence at public hearings

On the financial data of Courts, the Auditor-General had proposed in early correspondence to the
Committee that legislative action occur to provide that the operations of the Courts are subject to a
separate financial audit by the Auditor-General.'®!

VAGO’s submission to the Committee elaborates on the views of the Auditor-General concerning
audits of non-judicial functions within Victoria’s Courts. It outlines these views initially under two
high-level headings, Accountability for public funds and the use of Protocols, which the submission
indicates are equally applicable to the issues pertaining to audits of Parliament’s administration
addressed in section 3.2.1 of this report. On accountability for public funds, VAGO’ submission
includes the following comments: '

A fundamental precept of democracy is accountability for taxpayer funds voted by
Parliament. ... The legal or organisational structure of any body receiving funds should
not be a barrier to open accountability.

Notwithstanding audit should respect the core judicial, policy and legislative functions
which should rightly be exercised independently within their respective spheres.
Preservation of these functions from interference is essential. The current situation
however, whereby the administration of the courts and the administration of Parliament
is effectively auditable only at the discretion of the Heads of Jurisdiction or the
Presiding Olfficers, detracts from accountability and ironically sets lower standards for
accountability for courts and for Parliament than for the rest of the public sector.

On the use of protocols, VAGO’s submission regards their use as unsatisfactory as a basis for
conducting audits because they:!®

. are not legally enforceable

. purport to give control of the parameters of the audit to the subject of the audit
. are fundamentally at odds with the independent audit mandate, and

. create a basic conflict whereby a party with a vested interest controls the

process to which they themselves are subject.

VAGO'’s submission also contains comments specifically relating to Courts. These comments indicate
that ‘The Auditor-General seeks clarity on the type and extent of audits he can undertake in the courts
in order to assure Parliament that public funds are being used appropriately...”'*

At the Committee’s public hearing, the Auditor-General was asked to further elaborate on his views in
terms of the clarity that he is seeking as well as how administrative functions can be separated from
judicial functions. The evidence given by the Auditor-General on these points included:'*®

161 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
162 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.11
163 ibid.

164 ibid., p.12

165 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, pp.13—15
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.. if I am an independent officer of the Parliament and Parliament is my primary
client — my consideration is whether I should be better respecting the letter of the law.
If Parliament has not given me the authority to go into the courts, why am I going in
there? ...

... Courts are spending public funds that have been raised by tax, so why should they not
be equally accountable for providing assurance and the Parliament being assured as to
why it has been spent. The obvious challenge would be judicial independence, but that is
akin to the Auditor-General not questioning the merits of policy directions...

... I would have thought that a starting point for where you could impede on judicial
discretion would be once a trial starts, because then it is clearly a judicial area. In terms
of the scheduling of court space, for instance, or things like that, sound administrative
functions, there is a range of those sorts of audits, and, as the chairman mentioned, your
committee would like us to do some audits, but I have got a real question mark, given the
act does not provide for it, as to why I should do it, especially when I am supposed to be
the independent auditor.

[On Court listings], ... That is an area that has been done in a number of other
Jurisdictions. I have not embraced it here — I do not know what the attitude of the
Judiciary is, but in other jurisdictions the court listings have been audited and seen as
an administrative function. The actual listing and the schedule at the start of the trial is
seen as administrative....

[On suggested wording for drafting instructions], ... The effectiveness and efficiency and
the use of public funds in administrative functions.

In its submission, ACAG expressed support for the overall position outlined by the Auditor-General. It
stated:!%

ACAG supports the position that the A-G [Auditor-General] should not have any implicit
or explicit legislative authority or power to undertake performance audits of the Court’s
Judicial functioning.

However, ... The Courts are responsible for managing significant resources and the
A-G should not be precluded from initiating a performance audit of aspects of the
administrative (non-judicial) functions.

In evidence to the Committee, the Secretary, Department of Treasury and Finance commented on the
“back office” functions of the Courts and the department’s periodic involvement with the Courts on
those functions. On these points, the Secretary stated:'””

My understanding of the way it works at the moment is that the auditor undertakes
financial audits of the judiciary on the basis of agreement rather than mandate, and that
has been going on reasonably successfully for a while. Once you get beyond that into
performance auditing, I think that is where the blur makes it very difficult, because if
you go beyond the operating efficiency of the back office functions of courts, there is not

166 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.37

167 Mr G. Hehir, Secretary, Department of Treasury and Finance, transcript of evidence, 7 April 2010, p.43
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much that is not getting into basically what are the governing functions or policy of the
court...

We have discussions with the courts on a regular basis — regular, as in every two or
three years — about whether they are utilising good practice and efficiency in operating
their back office functions and even their court functions, whether they can utilise
courtrooms more efficiently and that type of stuff. I think you have to be very careful
about where the lines are on these things, because it is a fundamental principle of our
structure of government that the judiciary is separate from Parliament. We have an in
through the financial side of things. However, it has to be treated carefully, it is not our
job to tell Parliament how to operate, because that could impact on the quality of its
decision-making processes.

In response to a question on whether there is an openness and a willingness on the part of the Courts to
make improvements, the Secretary stated:'*®

Yes. If you look at both the County Court and the Supreme Court, there has been
significant practice reform in the last four or five years and almost all that has been
driven internally. We have encouraged it, but it has been the courts actually looking at
themselves and saying, ‘How can we get better outcomes?’. They have commissioned
work, done reviews, looked at their practices and instituted new methodologies for
dealing with stuff which have increased their ability to do business significantly, is my
understanding. I am pretty confident that both the Supreme and County courts have done
quite a lot of work in that area.

The evidence given by the Secretary reinforces the importance of care and caution in any attempts
to differentiate between judicial functions and administrative or support functions within Courts.
They also confirm the positive approaches taken by Courts to continuously reform and advance the
efficiency and standard of their management of back office functions, recognising the level of public
funds associated with their operations.

4.1.4 The audit position in other jurisdictions

As was the case concerning audits of the administration of Parliament, ACAG presented information
to the Committee on the extent of the Auditor-General’s mandate relating to the audit of Courts in
other Australasian jurisdictions. That information reflected comments furnished to ACAG by each
audit office. The comments of each office as provided to ACAG are set out in Appendix 2.

The Committee’s analysis of the ACAG material indicates that the audit legislation in all Australasian
jurisdictions enables the Auditor-General to conduct financial audits of Courts. Such audits are
undertaken under:

e an explicit legislative authority relating to individual Courts or a statutory body specifically
responsible for the administration of Courts; or

e an authority derived from the Auditor-General’s statutory audit of the relevant government
department responsible for the administration of Courts such as the local Department of
Justice or similarly titled entity.

168 ibid., p.16
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In the latter case, the legislative position could be similar to Victoria with Courts’ data subsumed
within the departmental financial statements and audited by the Auditor-General as part of that process.
However, the responses of some audit offices indicate the relevant department may have specific
responsibility for Court administration which leads to a clearer audit authority. This is not the case
with the management model in place in Victoria where the Courts control their own administration but
with significant assistance available from staff and other resources of the Department of Justice.

Most audit offices have indicated their legislative position on financial audits of Courts carries through
to the conduct of performance audits. Their messages identify that the scope of such audits does not
extend to judicial decision-making. The New Zealand and Tasmanian audit offices advised ACAG

that each has previously conducted a performance audit of the management of Court workloads. In
evidence to the Committee as ACAG’s representative, the Auditor-General of Tasmania advised:'®

A couple of years ago I said [ wanted to do a compliance or performance audit of the
effectiveness of the waiting times management by the courts. I chose the Magistrates
Court to do that audit. I sat down and had a lengthy discussion with the Chief Magistrate
at the time of doing so. The Chief Magistrate said to me, ‘[ am very happy for you to
come and do that sort of audit as long as you do not question judicial decisions’. [ was
really keen that I did not want to do that. I did however want to see how effective they
were, or are, in managing court waiting times.

We did the project. We agreed on the terms of reference with the Chief Magistrate. We
reported publicly. The Chief Magistrate has said in a public forum how well the project
was run and how useful the outcomes were to the management of his office. I think there
was a win-win for us there. I believe that Auditors-General should not be precluded
from doing those sorts of audits, because [ would expect the courts, like any other public
sector entity, to be efficient and effective in the use of their funds. However, we would
make sure that we do not question their judicial decisions.

A similarly positive audit experience with a Court was conveyed to the Committee by the Victorian
Auditor-General in a previous role in another jurisdiction. The audit involved court listings and was
the catalyst for a request for a parallel audit in another court jurisdiction.'”

These positive experiences indicate the potential for productive outcomes from performance audits of
the administrative functioning of Courts where the parameters of the audit are carefully discussed and
agreed between the parties.

4.1.5 Advice received from constitutional legal expert

In recognition of the importance of expert constitutional legal advice to its deliberations on this
subject, the Committee sought advice on five specific questions. The advice received on these
questions is presented in full below:!"!

Given the “separation of powers” doctrine and the principle of judicial independence,
is it feasible to assign explicit authority to the Auditor-General to audit non-judicial or
administrative functions within Courts?

169 Mr M. Blake, Tasmanian Auditor-General, Australasian Council of Auditors-General, transcript of evidence,
7 April 2010, pp.9-10

170 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.15
171 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, pp.11-19

75



Report on the Inquiry into Victoria’s Audit Act 1994

76

1 commence with an observation about terminology. The Question treats the terms
“non-judicial” and “administrative” in relation to courts, as synonymous. In relation
to State courts, however, this is not necessarily the case. Unlike federal courts State
courts can be given functions (usually to be exercised in a judicial manner) which do not
involve the exercise of “judicial power”. Some confusion can thus exist. I shall continue
to use the expressions “non-judicial” and “administrative” for present purposes, but |
treat them in that context as relating to matters of administration of courts. Even that,
however, gives rise to some difficulties, as I discuss below.

Part Il (ss 75 to 87) and Part 1114 (ss 87AAA to 874AJ) of the Constitution Act deal,
respectively, with “The Supreme Court of the State of Victoria” and “The Judiciary”.
However, those provisions do not confer any express protection upon the Supreme
Court (or other Victorian courts) from legislative or executive impairment of judicial

independence, otherwise than in specific respects, such as judicial remuneration (s 82),
pensions (s 83) and removal from office (s 87AAB).

Nonetheless, there are general restrictions, derived from Ch Il of the Commonwealth
Constitution, upon the power of the Victorian legislature or executive to impair the
institutional integrity and independence of the Supreme Court of Victoria (or — but with a
qualification discussed below — other Victorian courts capable of exercising the judicial
power of the Commonwealth).

The Parliament of Victoria could not validly confer upon the Supreme Court of
Victoria (or other Victorian courts invested with federal jurisdiction) a function
which substantially impaired its institutional integrity and was therefore incompatible
with its role as a repository of federal jurisdiction. One important indication that a
particular law has that character is that the exercise of the power or function is likely
to undermine public confidence in the courts exercising that power or function. The
institutional integrity of the court will be impermissibly distorted if the body no longer
exhibits in some relevant respect those defining characteristics which mark a court apart
from other decision-making bodies. Among those defining characteristics, Ch Il of the
Commonwealth Constitution requires that a court capable of exercising the judicial
power of the Commonwealth be, and appear to be, an independent and impartial tribunal.

The critical notions of “repugnancy” or “incompatibility” with the institutional integrity
of the State courts are insusceptible of further definition in terms which necessarily
dictate future outcomes. Accordingly, it is difficult to predict in advance whether a
particular measure will be held to fall beyond power. Invalidity is more likely where
the law mandates the taking by the court of particular steps, directs the court as to the
manner or outcome of the exercise of jurisdiction, prevents the exercise of discretion
or review, requires the court to determine an application in the absence of the affected
party or binds the court to accept particular evidence or submissions.

The question turns upon the degree of impairment of the institutional independence of
the courts and their capacity for independent adjudication, even if the legislation falls
short of directing, or directly affecting, the final determination of a pending case.

1 have difficulty seeing how the carrying out of financial audits (ss 8, 9) or performance
audits (s 15) with respect to the Courts’ non-judicial or administrative functions, or the
reporting to Parliament in respect of such audits (s 16), could be said to amount to an
unconstitutional interference with the exercise of judicial power, within the meaning of
these authorities.
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Obviously, it would be a separate question whether particular legislative or executive
action subsequently taken in response to such audits, in the nature of new restrictions
upon or other regulation of the exercise by the Court of its functions, might be beyond
power.

In my opinion, it is unlikely that there would be any constitutional impediment, derived
from either the Constitution Act or the Commonwealth Constitution, to the conferral upon
the Auditor-General of statutory authority to carry out financial audits or performance
audits of the non-judicial or administrative functions of Victorian courts.

1 assume, of course, that the carrying out of financial or performance audits would not
interfere with the exercise of the Courts’ jurisdiction in any pending case and would not
direct the Court as to, or directly affect, the manner or outcome of the exercise of the
Judicial function in any case or category of case.

However, there is a significant likelihood that the compulsory powers presently contained
in the Audit Act in respect of:

(a) the production of documents (s 11(1));

(b) the search of, and taking of extracts from, documents (s 11(2));

(c) the examination upon oath of persons (s 11(3)); and

(d) access to otherwise confidential or secret information (s 12(1));

could not validly be conferred upon, or exercised by, the Auditor-General in respect of:

(iii) a judicial officer personally or his or her personal staff (as opposed to
an administrative officer employed by the court); or

(iv) any documents in the possession of a judicial officer (or his or her
personal staff) relating to the exercise of judicial functions.

There would be a significant argument, in my opinion, that the conferral or exercise
of such coercive powers against judicial officers or their personal staff would be
incompatible with the institutional integrity and independence of the courts mandated by
Ch Il of the Commonwealth Constitution. The risk could be minimised if the legislation
expressly:

(a) prevented the Auditor-General from compelling the examination (or interview)
of judicial officers or their personal staff; and

(b) made the production, for the purpose of any audit, of documents in the
possession of judicial officers (or their personal staff) a matter for voluntary
disclosure by the relevant judicial officer or court.

I would add a further comment. The comments made above should not be treated as
meaning that Victorian courts cannot be reconstituted. There must be a Supreme Court
for Commonwealth constitutional purposes — a matter dealt with below — but the position
of other courts can be altered.
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Is it possible to explicitly distinguish between judicial and administrative functions of
Courts within legislation?

In my opinion, it would be possible, and desirable, to include in the Audit Act clear
definitions of the “administrative” or “non-judicial” functions of the courts in respect
of which any audit function may be carried out by the Auditor-General. This will require
careful drafting, with particular attention being given to the function which the audit
is required to perform. Little difficulty is likely to arise in relation to financial audits of
courts, but performance audits give rise to more complicated questions.

For example there would be difficulties, it seems to me, if the Auditor-General sought to
inquire into whether a Judge had “taken too long” to hear or decide a particular case of
a kind. On the other hand it does not seem particularly offensive to the judicial function
to inquire whether all cases of that species were taking too long.

10 put it in more specific terms, the “administrative” or “non-judicial” functions might
be defined to include such matters as:

(a) the number, seniority and organisational structure of staff of the courts;

(b) the average expense incurred, and time consumed, in the disposition of cases or
the delivery of judgments;

(c) the efficiency of the use or allocation of judicial resources;

(d) the expenditure of the courts, and their efficiency or otherwise, in respect of
such items as library services, public information, entertainment, information
technology, or building renovation or maintenance, and

(e) the satisfaction, or otherwise, of “performance measures” or “performance
targets” relating to average or aggregated statistical data in respect of
caseload, disposition of cases, number of reserved judgments, delivery of
reserved judgments, hearing time and other like matters.

No doubt some of these matters overlap with, or involve review of, the administration of
courts by those otherwise responsible (including the heads of those courts) but whether
that should occur is, in my opinion a question for the legislature and an issue on which
different views may well be held.

1 should add that in any such legislation it would be desirable to include a specific
prohibition upon the Auditor-General examining, investigating or commenting upon the
exercise by a court, acting judicially of power in any particular case or the merits of any
determination made by a court in any proceeding.

The risk of contravention of any constitutional limit upon legislative or executive power
would be further minimised if the Audit Act were to confer upon the head of jurisdiction
of the relevant court the final power to determine, in the event of a dispute, whether a
function proposed to be examined in an audit is “non-judicial” or “administrative” in
nature and therefore amenable to audit.

Are there any constitutional or legal factors which would impede an alternative
course of action of incorporating within the Audit Act a statutory backing to a
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performance audit protocol entered into from time to time between the Courts and the
Auditor-General?

1 do not see any constitutional or legal impediment to the Parliament amending the
Audit Act so as:

(a) to authorise the Auditor-General, from time to time, to enter into, and carry
into effect, a performance audit protocol agreed with the Chief Justice (or Chief
Executive Officer) of the various Victorian courts, or

(b) to give such protocols, once agreed and in accordance with their terms,
Statutory force and effect.

Would any move by the Victorian Parliament to establish a legislative basis within the
Audit Act for audits of the administrative functions of the Supreme Court of Victoria
be contrary to elements of the judgment of the High Court in the Kirk case?

In Kirkv Industrial Relations Commission of NSW, the High Court (relevantly) concluded
that:

(a) Chapter Il of the Commonwealth Constitution requires that there be a body
fitting the description “the Supreme Court of a State”.

(b) 1t is beyond the legislative power of a State so to alter the constitution or
character of its Supreme Court that it ceases to meet the constitutional
description.

(c) A defining characteristic of State Supreme Courts is the power to confine
inferior courts and tribunals within the limits of their authority to decide, by
granting relief in the nature of prohibition, mandamus and certiorari, directed
to inferior courts and tribunals on grounds of jurisdictional error.

(d) A privative provision in State legislation, which purports to strip the Supreme
Court of the State of its authority to confine inferior courts within the limits
of their jurisdiction by granting relief on the ground of jurisdictional error, is
beyond the powers of the State legislature.

(e) Such a provision is beyond power because it purports to remove a defining
characteristic of the Supreme Court of the State.

In my view it is unlikely that freedom or immunity from independent examination as to
expenditure, efficiency or effectiveness, by way of financial or performance audits, is “a
defining characteristic” of the Supreme Court of Victoria, in the sense spoken of in Kirk.
The use of formalised external financial audits by an independent officer of Parliament,
and the extension of such audits to “performance” measures, are comparatively modern
developments. Their application to the Supreme Court, in respect of non-judicial
functions, would appear to have no historical analogue at or prior to federation. I think
it unlikely, however, that the High Court would conclude that these measures would so
alter the constitution or character of the Supreme Court that it would cease to meet the
constitutional description.
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Further, for the reasons given in answer to Question 10 above, it seems to me unlikely
that such measures would impermissibly impair that institutional independence or
impartiality which is a defining characteristic of the Supreme Court.

Accordingly, I consider it unlikely that an amendment to the Audit Act conferring power
upon the Auditor-General to carry out financial or performance audits of the non-judicial
or administrative functions of the Supreme Court of Victoria would contravene the
limitations upon legislative power identified in Kirk.

Please comment on the usefulness of the provisions relating to the State Services
Authority in section 60 of the Public Administration Act 2004 (Vic), or any other
example, as a precedent for this issue.

Sub-Division 2 (ss 49 to 60) of Part 4 of the Public Administration Act 2004 (Vic) deals
with “systems reviews”, “special inquiries” and “special reviews” conducted by the
State Services Authority constituted under s 37 of the Act.

Section 60 of the Public Administration Act provides:

“(1) Nothing in this Subdivision empowers the Authority to conduct, or
a Minister to direct or request the conduct of, a special inquiry or
special review into any exercise by a body of a function that is of a
Jjudicial or quasi-judicial nature.

2) The conduct of a systems review of, or a special inquiry or special
review into any matter relating to, a body that exercises functions that
are of a judicial or quasi-judicial nature must not in any way impede
the exercise by the body of those functions.”

In my view, this provides a useful illustration of the type of provision which could be
drafted so as to prevent the Auditor-General from conducting any audit of a judicial
function or otherwise impeding in any way the exercise of judicial functions. It would
be prudent for a provision to this, or substantially similar, effect to be included in the
Audit Act in the event that Act were amended to confer upon the Auditor-General power
to conduct financial or performance audits of Victorian courts.

4.2 Position reached by the Committee

The Committee’s Discussion Paper stressed the complexity of this subject and the absolute need

for care and caution in canvassing the underlying issues to ensure there is no conflict with the
constitutional standing of Courts and the “separation of powers” principle. The information and views
on the subject made available to the Committee during the Inquiry, including the advice received from
a constitutional expert, have reinforced these fundamental prerequisites.

Financial audits

The Committee sees the situation concerning financial audits of Courts as reasonably straight
forward giving rise to little or no sensitivity linked to the constitutional status of Courts. From the
Committee’s viewpoint, the current practice in Victoria where the financial information of Courts is
audited by the Auditor-General as part of the annual audit of the Department of Justice appears to be
working satisfactorily. It does have a downside, however, in that the information for each Court is not
separately identifiable in the departmental financial statements.
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The Committee considers better practice would be to establish a statutory requirement within the
Audit Act for each Court to prepare financial statements which would be subject to audit by the
Auditor-General and included in their annual reports. Such practice would strengthen the financial
accountability of Courts and give full transparency to the financial operations of individual Courts. It
would also complement the initiatives taken by the Courts over recent years to enhance the quality and
presentation of material in their annual reports.

Performance audits

The feasibility of establishing legislative provisions governing performance audits of the
administration of Courts is more complex and requires consideration of a wider range of issues.
Central to this consideration is the constitutional status of Courts and the imperative that the status is
not threatened in any way.

As identified in earlier paragraphs, the expert legal advice received by the Committee concluded that it
is unlikely there would be any constitutional impediment to the conferral upon the Auditor-General of
statutory authority to conduct performance audits of the administrative functions of Victorian Courts.
The advice emphasises, however, that the institutional integrity and independence of the Courts would
be at risk if coercive powers were exercised against judicial officers or their personal staff and were
directed to the discharge of judicial functions. The advice states that this risk would be minimised

if legislation expressly prevents the Auditor-General from compelling the examination of judicial
officers or their personal staff, and made the production of documents for the purposes of any audit a
matter for voluntary disclosure by the relevant judicial officer or Court.

A guiding factor in the Committee’s formulation of a position on this issue has therefore been
preservation of the right of the Courts to maintain a lead role in performance audits of their
administrative functions that might be undertaken by the Auditor-General from time to time. Currently,
such audits are undertaken through use of a protocol under a non-statutory framework which, while
not posing any major difficulty to the Courts, creates uncertainty for the Auditor-General. This
uncertainty stems from the absence of a direct nexus between the audit function within Courts and

the powers and responsibilities assigned to the Auditor-General under the Audit Act. The Committee
considers it is desirable that such a nexus be in place for all audits undertaken by the Auditor-General.

Aligned to the above factor is the efficacy of clearly differentiating between the judicial functioning
of Courts, universally categorised by all parties participating in the Committee’s Inquiry as “out

of bounds” for any audit of Courts, and the administrative activities which support that judicial
functioning. The expert legal advice offers some useful guidance on this key issue. The advice
indicates that, with careful drafting, it is possible to include within the Audit Act clear definitions of
the administrative functions within Courts. It cites some examples of items that could be included

in such definitions and, importantly, emphasises the need for some specific safeguards to protect the
constitutional standing of Courts. One of these safeguards confers on the heads of jurisdiction in
Courts the power to determine, in the event of a dispute, whether a function is administrative in nature
and therefore amenable to audit.

While the Committee is not privy to full details of the experiences of other Australasian jurisdictions
with performance audits to date of the administrative functioning of Courts, the completion of a
number audits, some involving Court listings and Court workloads, with apparent positive outcomes
to the Courts, reinforces to it the value-adding potential of carefully-scoped performance audits. The
Committee believes that good faith negotiations between the Courts and the Auditor-General on the
boundaries of performance audits, derived from a mutual commitment to upholding the principles of
judicial independence and public accountability, is a key ingredient to an effective and sustainable
outcome on this subject. The strong orientation of Courts to openness and ongoing reform in their
governance and resource management practices and the potential for the Auditor-General to make
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positive contributions from an independent perspective to help Courts build on those improvement
initiatives are indicative to the Committee that such an outcome can be realised.

It was of interest to the Committee that the report arising from the government’s recent review of
Victoria’s integrity and anti-corruption system identified that the Victorian Attorney-General is
currently working with the Judiciary to strengthen oversight arrangements. It describes this action

as ‘a positive step with potential to balance independence with accountability.’'” These oversight
arrangements relate to processes in place to address complaints about judicial conduct that, although
of concern, fall short of misbehaviour or incapacity warranting removal. The Attorney-General issued
a Discussion Paper in November 2009, Investigating Complaints and Concerns Regarding Judicial
Conduct, which in part looks at judicial independence and judicial accountability. While the principles
underpinning these concepts as addressed in the Discussion Paper relate directly to judicial actions
and therefore differ from the matters examined in the Committee’s Inquiry, there are some high-level
similarities which are reflected in the following comments presented in the Discussion Paper:'”

... Inevitably, there is a degree of tension between protecting judicial independence and
promoting judicial accountability. Nevertheless, judicial independence and judicial
accountability can also be seen as complementary concepts.

The Committee sees this complementary relationship between independence and accountability as
clearly relevant to its deliberations on oversight arrangements for the administrative activities of
Courts. It also sees the positive participation by the Judiciary in the Attorney-General’s review as
analogous to the initiatives taken by the Judiciary to enhance administrative accountability in Courts.

On 2 June 2010, the Attorney-General announced that a new body, the Judicial Commission of
Victoria, would be established to provide a ‘transparent and consistent system for investigating both
serious and less serious complaints against judicial officers across the court system.”'™

Based on its analysis of all of the information available to it during the Inquiry and its assessment
of the expert constitutional legal advice, the Committee has concluded that the current non-statutory
arrangements in place in Victoria for performance audits by the Auditor-General of Courts’
administration should be replaced by the insertion within the Audit Act of provisions which provide
statutory backing to the conduct of such audits. Drawing on the expert legal advice, the Committee
considers that it is essential that any legislative provisions prohibit the Auditor-General from directly
addressing the efficacy of the judicial functioning of Courts during the course of such audits or
commenting in an evaluative manner on judicial functioning in reports presented to Parliament. It
would be useful for any future drafting of amendments to take account of the safeguards cited by the
constitutional expert, which would confer a power to heads of jurisdiction in Courts to determine, in
the event of a dispute, whether a function proposed to be examined in an audit is administrative in
nature and therefore amenable to audit. This power should be accompanied by a requirement for the
head to table in Parliament determinations made and their underlying reasons.

The Committee considers it is preferable to explicitly address within legislation the audit authority
of the Auditor-General and the controlling powers of the heads of jurisdiction in Courts rather than
give statutory force and effect to the current protocol in place between the Auditor-General and the
Courts governing performance audits. The preferred approach is seen by the Committee as creating a
more sustainable and transparent accountability framework and clearer articulation of the safeguards
necessary to protect the institutional integrity and independence of Courts.

172 State Services Authority, Review of Victoria's Integrity and Anti-corruption System, 31 May 2010, p.11
173 Department of Justice, /nvestigating Complaints and Concerns Regarding Judicial Conduct, November 2009, p.12

174 Hon. R. Hulls, Attorney-General, New Commission to receive complaints against judges, media release, 2 June 2010
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Subject to the inclusion of explicit overriding safeguards, the Committee is of the view that the
powers, responsibilities and accountabilities of the Auditor-General under the Audit Act should apply
to performance audits of administrative functions in Courts.

The Committee understands there are no precedents in Victorian legislation identical to the matters
pertinent to this subject. However, as confirmed by the constitutional legal expert, the approach
taken in section 60 of the Public Administration Act 2004 concerning the functions of the State
Services Authority, though not mirroring exactly similar circumstances, would be of assistance in the
development of any future drafting instructions.

In summary, the Committee recommends as follows on financial and performance audits of the
administration of Victoria’s Courts:

Recommendation 18: The Audit Act 1994 be amended to designate each
Victorian Court and judicial body as an entity subject to
an annual financial audit by the Auditor-General, with the
Auditor-General’s opinion on each entity’s annual financial
statements incorporated within their annual reports.

Recommendation 19: The Audit Act 1994 be amended to authorise the
Auditor-General to conduct from time to time performance
audits of the administrative functioning of Courts.

Recommendation 20: The Audit Act 1994 be amended to provide that the scope
of performance audits of the administrative functioning
of Courts conducted by the Auditor-General must not
include judicial functions and that reports arising from such
audits must not question the merits of judicial functions.
The amendments should assign to heads of jurisdiction in
Courts the power, in the event of a dispute, to determine
if a function proposed to be examined in an audit is
administrative in nature, with a requirement to table in
Parliament each determination and the underlying reasons.

83






CHAPTER 5: THE AUDITOR-GENERAL’S
INFORMATION-GATHERING POWERS

5.1 Changing the scope of the audit role in the public sector

Chapter 2 of this report describes the traditional and evolving functions of the Auditor-General in
Victoria. As mentioned in that Chapter, the role of the Auditor-General traditionally focused on
financial aspects and the extent to which money was spent (inputs). The role was progressively
extended to address whether expenditure was in line with intentions (outputs). It was further extended
to assess whether the intended outcome had been achieved (value for money considerations and
effectiveness of performance).

Performance auditing and program evaluations are now key areas of focus in the public sector. A major
aspect of the Auditor-General’s contemporary role in the public sector is through performance audits,
which evaluate the effectiveness of government agencies in achieving outcomes and their efficiency
and economy in managing public resources.

Public sector agencies increasingly use external bodies such as private companies and non-government
organisations under contracts or funding agreements to assist in the delivery of programs and
achievement of outcomes. It follows therefore that the Auditor-General needs full information to
assess the performance of the public sector and its achievement of outcomes. The Auditor-General
does not have a role in directly auditing outside bodies but needs access to sufficient information to
make judgements for Parliament on public sector performance in delivering programs and services,
e.g. private schools are not subject to audit by the Auditor-General but sufficient information needs to
be available to the Auditor-General to assess the extent to which value for money has been achieved
for the significant level of funds allocated to such schools.

This Chapter addresses the Committee’s consideration of amendments to the Audit Act that relate to
the Auditor-General’s information-gathering powers. It focuses on issues associated with contracts
entered into by government agencies with the private sector.

5.1.1 Right of access to premises and records of private sector
contractors

This topic is potentially contentious as it explores the feasibility of widening the legislative role of the
Auditor-General beyond the traditional boundaries of the public sector to encompass private sector
contractors engaged by the public sector in the delivery of public projects or services. It is one of the
sensitive and complex issues relating to the Auditor-General’s operational powers examined during the
Committee’s Inquiry.

The topic generated substantial interest and a diversity of views from interested parties. As such, the
Committee determined to include within the Chapter references to particular points on the topic made
by each contributing party, whether presented to it in submissions, in evidence at public hearings or in
correspondence. The aim was to give consideration to aspects of each contributor’s input.

The length of this section of the Chapter is commensurate with the significance attached to the topic by
the Committee.

Extent of the existing information-gathering powers within the Audit Act

Sections 11 and 12 of the Audit Act set out the Auditor-General’s access powers to documents and
other information required for the efficient and effective conduct of audits. These powers are extensive
and encompass:
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e apower under section 11 for the Auditor-General to require any person, including
contractors, to appear before him or her and produce documents considered relevant to any
audit; and

e right of access for audit purposes under section 12 to any information held by government
agencies, overriding secrecy restrictions in other legislation and Cabinet confidentiality.

While the “call for’ power under section 11 is strong and extends to persons outside the public

sector, it does not necessarily enable verification through normal audit processes that all requested
documentation has been produced and constitutes accurate and reliable evidential material. In addition,
the ‘right of access’ power under section 12 is limited to access to the premises of government
agencies.

The Auditor-General also has authority under section 16C of the Audit Act to conduct performance
audits of private sector bodies in receipt of financial benefits or assistance from government. While
all of the information-gathering powers of sections 11 and 12 of the Audit Act apply to such audits,
section 16C(3) excludes in the definition of financial benefits °...a financial benefit received by a
person or body as consideration for goods or services provided by them under an agreement entered
into on commercial terms’. This audit provision therefore excludes contractual arrangements on
commercial terms entered into between the State and private sector parties.

While the above audit powers are strong, the combination of the limitations in sections 11 and 12 and
the exclusion provision in section 16C means that the Auditor-General could face the constraint of

an inability to gain access to material and information, such as electronic systems and records, held

by private sector contractors engaged by the government or one of its agencies in the delivery of a
public service or program. This access might be required as part of the Auditor-General’s examination
of the manner in which the responsible government agency has managed the relevant contract. Such
examination, focussing on the soundness of an agency’s performance in contract management, would
normally be a core element of the functions undertaken by the Auditor-General when auditing delivery
of services under public sector contracts.

The potential constraint that could be faced by the Auditor-General would be magnified if serious
concerns were formed by the Auditor-General on the quality and effectiveness of an agency’s
monitoring of contract performance or of the contractor’s performance in meeting the service
obligations established under the contract. In such circumstances, attempts by the Auditor-General to
form an opinion on the efficiency and effectiveness of service delivery could be impeded if problems
were experienced in the gathering of key audit evidence through the normal avenues such as via the
contractual obligations of the service provider in consultation with the responsible government agency.

Early views on the topic expressed to the Committee by the
Auditor-General

At an early stage of the Committee’s Inquiry, the Auditor-General proposed to the Committee that
section 12 of the Audit Act be amended to provide specific access to the premises of third party
contractors performing services for public sector agencies. As mentioned in the Committee’s
February 2010 Discussion Paper, the Auditor-General stated to the Committee that:'”

This proposal would ensure that the Auditor-General continues to have complete and
unfettered access to third party information which is relevant to an audit and would close
a potential loophole, rather than have to rely on a contractual arrangement between the
agency and the third party.

175 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009
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The purpose of the proposal is not to provide a warrant to enter premises, but rather, in
the same way as the information gathering power, to have an enforceable power of last
resort to enable information to be accurately verified.

The Auditor-General indicated that changes in this area to allow audit to ‘follow the public dollar’
were vital to maintaining strong accountability and protecting the public interest. This view stemmed
from the increasing involvement of the private sector in the delivery of public projects and services,
including through Public Private Partnerships (PPPs). The Committee’s Discussion Paper indicated
that the position outlined to the Committee by the Auditor-General on this point also stated:'”

As Government has increasingly sought partnerships, alliances or other service delivery
models involving the private sector, the provisions of the Audit Act 1994 have failed
to keep pace with these developments. Consequently, the Auditor-General's mandate
in respect of the use of very significant growing levels of public expenditure on large
projects has diminished. Simultaneously there has been continued, if not increased,
expectations from the community in terms of transparency and accountability.

As alternative modes of service delivery become more widespread and new entities are
created by public bodies and Government, the Auditor-General s capacity to provide the
necessary assurance to Parliament and the community is necessarily impaired.

The “no change” option as outlined in Committee’s Discussion Paper

The Committee’s Discussion Paper pointed out there is a case against the need for the action proposed
by the Auditor-General. The paper stated that it was the Committee’s intention to fully address both
sides of the debate during the Inquiry.

The “no change” approach, which has been adopted to date in Victoria, centres on the accountability of
government and its agencies to effectively manage contracts, with the Auditor-General having access
to all necessary information to form an opinion on an agencies’ performance in managing contracts.
Proponents of this approach argue that legislative change of the kind advocated by the Auditor-General
is not warranted.

The Committee’s Discussion Paper stated that the main supporting rationale for the “no change”
approach, from the viewpoint of this particular topic, is the higher the standard of contract
management by agencies, the less likelihood that evidence-gathering problems would be experienced
by the Auditor-General when evaluating delivery of contractual services.

Much valuable guidance has been produced by the Department of Treasury and Finance to assist
agencies in their management of contracts with the private sector. Standard contractual provisions
have been developed which govern the responsibilities of the contractual parties.

Victoria’s standard contract for the provision of services includes an obligation for the service provider
to retain records for a period of seven years after expiration of a contract. It also includes a clause that
gives right of access to the lead government agency to accounts and records including for the purposes
of an audit. While there are no express references in the standard contract to right of access by the
Auditor-General as Parliament’s appointed auditor, some contracts for PPPs, for example the service
agreement for the Victoria’s Emergency Alerting System, place an obligation on the contractor to grant
access to the Auditor-General.

176 ibid.

87



Report on the Inquiry into Victoria’s Audit Act 1994

88

The “no change” approach also gives rise to a need to consider the position of contractors and whether
any statutory right of access assigned to the Auditor-General would unnecessarily impede their right
to manage their contractual obligations without external pressure or interference. Adequate protection
of their intellectual property and competitive strengths, and any potential decrement in the quality and
numbers of contractors willing to do business with government also require examination.

Some discussion points initially raised with the Committee by the
Department of Treasury and Finance

In a paper to the Committee in the lead up to its Discussion Paper, the Department of Treasury and
Finance cited the following questions pertinent to this issue which were set out in that paper.'”’

. Do change in the balance of public sector delivery models (for example,
increased private versus public provision) change the level of accountability of
the Executive and public entities to Parliament? If so, what level of assurance
does Parliament expect from the auditor to ensure executive accountability is
not diminished?

. Could there be an impact on the future ability of government to efficiently and
effectively conduct business with the private sector and to attract potential
investors to Victoria, if the powers of the Auditor-General and other independent
officers were to extend beyond the boundary of the Victorian public sector?

. Is it appropriate for private sector entities to be subject to additional auditing
and reporting requirements, other than those required by good practice ASX
disclosure rules and federal legislation relating to such entities?

. Could the extension of powers beyond the public sector have a direct impact on
the rights of individuals within the community?

The Discussion Paper signalled that the Committee intended to seek the Department’s stance on these
questions during the course of the Inquiry.

Views expressed to the Committee in submissions and at public hearings

It was against the above background and awareness of the overall sensitivity of the topic and the
broad arguments in favour of or against legislative action, that the Committee proceeded, in the period
subsequent to release of its Discussion Paper, to consider the views on the topic expressed to it by
particular parties in submissions and in evidence at public hearings.

Auditor-General

VAGO'’s submission to the Committee built on the extensive views previously expressed by the
Auditor-General on the subject. Some extracts from the submission are presented below:!”

Victoria's legislation is particularly weak in this area and other jurisdictions such as
WA and Tasmania have moved beyond Victoria in this respect. This weakness effectively
allows for the removal of information regarding the expenditure of public moneys beyond
audit and Parliament s reach.

177 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, pp.2-3

178 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, pp.14-15
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... proposed amendments are first order issues for the Auditor-General.

... Major contracts such as Public Transport Franchising, which is worth around
82 billion, do not have explicit Auditor-General access. Other examples include PPP
projects and tollways.

... The amendments being sought have often been misrepresented as the Auditor-General
seeking to audit the financial affairs of private sector entities. The Auditor-General has
never proposed this. The access sought is to information and assets of the State in the
hands of private providers to enable the audit of expenditure of public money, or the use
of public property in the hands of private sector parties contracting with Government.

VAGO'’s submission asserts in some detail that the contractual approach to this issue has failed and
stresses that only ‘a clear statutory access right will unequivocably and equitably establish the
required framework and enable Parliament to receive unfettered assurance regarding the expenditure
of public moneys...”'”

The Auditor-General was extensively questioned by the Committee on this topic at its public hearing.
On reliance on contracts for access, the Auditor-General stated:'s

... we see that as problematic in a couple of respects. The legal advice is that because we
are not a party to the contract, we are then subject to the discretion or the cooperation
of the government party, which then impacts on your independence and ability.

The other one is that the performance of the sector in making provisions in contracts
has a very checkered history. Notwithstanding policies, principles and guidelines, what
I might call the success rate or reliability rate is quite low. Whether it is consciously or
unconsciously, it gets overlooked and, in fact, I have had it put to me by some others that
it provides an unnecessary leverage in negotiations that it can then become part of, and
we are subordinating public accountability to an individual transaction’s negotiation.

When questioned if any problems to date have been experienced with access, the Auditor-General
responded:'®!

My reading to date is to the extent we have accessed private organisations they have
been cooperative, but my fear as the auditor is that when things are looking regular
people are inclined to be cooperative. If things are looking less than regular there is
an incentive both for the administering department and the commercial partner not
to be so cooperative. This is where I bring us back to my exhortation to address the
principles, and the hitherto established principle of public sector accountability is that
you provide in legislation for the oversights and slips. I would stress that they are used
in an exception but it is a bit like the saying that the best contracts are the ones that are
never resorted to. The best legislation is the one that is rarely used, and I come back to
the coercive powers of the act. They are rarely used but there is an important message to
the system and an underlying provision to maintain the capacity for independent audit
by enshrining those sorts of provisions in the legislation.

179 ibid., p.16
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On whether the granting of access authority would create a disincentive for contractors to bid for
government jobs, the Auditor-General found that °...a difficult proposition to begin to address because
the precedent and practice elsewhere is that scenario has not eventuated.”'® Other evidence provided
to the Committee by an accompanying official of VAGO at the hearing argued that there could actually
be an incentive to contractors if their work had been previously examined by the Auditor-General and
found to be efficient and effective.'*

A further point raised with the Auditor-General at the hearing concerned whether contractors could
be assured that matters commercial in confidence and intrinsic to their competitive edge would be
protected. The Auditor-General responded as follows:!*

Can I qualify that 1 find it difficult to see that I would end up in that situation in a private
body, because we have to be there to corroborate evidence that a public official has
given us to demonstrate how well they are going.

My short answer is: we do that effectively every day of the week, in accordance with
the auditing standards that guide our behaviour, our approach and the confidentiality.
Within the office it is peer reviewed, as professional practice, another professional looks
over the shoulder and second guesses or reviews the logic of what the primary person
has done. We have a robust system of QA, with external people coming in and reviewing
a selection of our jobs. We have the PAEC s performance audit which comes in and does
a selection. So aside from our own honesty and adherence to professional standards,
there are three or four levels of control on that.

At the other end [ would say that we are handling sensitive things like that routinely in
a range of audits, where I would argue that is working well. I can think of an instance.
The public report on integrity of data had very severe threshold issues. The way we have
handled that has been in a way to put the issues on notice, but not to put in the public
domain a basis for people to attack the systems. That is grist for the mill for an auditor.

Australasian Council of Auditors-General (ACAG)

ACAG’s submission to the Committee regards the fundamental principle with this topic as relating
to:!®

...equity and transparency. There is evidence that relying on contract provisions has
not worked with taxpayers ultimately disadvantaged. The ‘follow the dollar’ access
principle overcomes this in the public interest. This is not therefore a wish on behalf of
Auditors-General to audit the private sector.

ACAG regards as a reasonable question whether the granting of audit access would impact on the
future ability of government to conduct business with the private sector. However, it believes the
more important question to be — ‘if the private sector wishes to participate in public sector program
delivery, and benefit from taxpayers’ monies, they should be prepared to cooperate in enabling
administering authorities to be held to account.”'*

182 ibid., p. 8
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On the need for ring-fencing of access to the delivery of contracted services, ACAG accepts that,
while, in principle, conditions placed on the Auditor-General would impact independence, ‘this could
be too open-ended and ACAG suggests it would be reasonable to restrict access to the activities
relating to the provision of government services. That is, not to the other activities of the private sector
entity.”"¥ ACAG’s representative reinforced this view in evidence to the Committee and commented in
respect of the boundaries of audit activity that:'s

If a public sector agency has outsourced a particular activity, whether it be via a contract
or a PPP or any other mechanism, the boundaries should be limited to the level of
expenditure that is paid to the private sector operator and then to the outcomes that they
are expected to achieve with those funds.

Professor Kerry Jacobs

Professor Jacobs supports the assignment of audit access to private sector contractors on the ground
that the absence of such access ‘will fundamentally undermine the processes of public accountability.’

Professor Jacobs also stated:'s

The fundamental issue is that public funds are provided by the tax-payers and therefore
those who receive it must account for how they used it. If they accept these accountability
obligations when they accept public funds, it [is] difficult to see how they can complain
that their rights have been abused or infringed.

Department of Treasury and Finance

The Committee raised various aspects of this topic with representatives of the Department of Treasury
and Finance at a public hearing. The evidence given by the department was supplemented by
additional written comments submitted to the Committee subsequent to the hearing.

In evidence to the Committee, the Secretary of the department expressed the view that the fundamental
issue with this topic concerned the ambit of the role of the Auditor-General. The Secretary
commented:'*

I think the fundamental principle comes back to what is the role of the Auditor-General. The
methodology that we have operated under has been that the role of the Auditor-General
is to undertake an audit function on executive government, and that the structure under
which the legislation works is about that.

If executive government or a department outsources the delivery of something, then the
role of the Auditor-General is to oversee that, look at the documentation and provide
assurance to the Parliament whether the delivery of that service, product or whatever
is value for money, good practice — whatever. It seems to me that the question that the
Auditor-General is asking is exactly the same one that the contract manager should be
asking as part of their management contract.

187 ibid., p.42
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I do not quite understand what the circumstances are where the auditor does not get
access to the information they need to provide the assurances to Parliament, except
if the contract is not written in an appropriate way. If that is the case, the role of the
Auditor-General under the current framework is to say, ‘The contract does not provide
the necessary information to give me assurance on this, and you need to improve the
provisions of contract management processes around this’. I think through time you
would find that our contracting performance has improved.

On this same point, the Secretary concluded:™!

The question that I ask is: does Parliament want to establish a role for the Auditor-General
which is auditing executive government, or does it wish to extend that role into being
able to access information and documentation and whatever mandatorily from all of the

elements of the community with which government touches financially, which is almost
all of it?

The Secretary also expressed a view on what he considered to be the likely impact on private sector
providers of expanding the Auditor-General’s access powers. The Secretary stated:'*

1 think undoubtedly if you impose an additional cost on a private sector provider, then
they will pass the cost on to the government. That is just what will happen and it does
not matter whether it is putting an additional audit burden, or any other policy proposal
you put on them, people do that. Does that have an impact on competition? Yes, but the
question you need to ask is a cost benefit question rather than that one, I would have
thought. Does the benefit of doing it overweigh the cost of doing it?

1t probably would be going too far to say that if you did this, the world would come to
an end and we could not do it any more, it would just increase the cost of doing it. In
relation to the significance of the increase, I do not know.

Would it create an increased bias towards in-house delivery versus external? Yes it would
because you are adding cost to the private sector, another regulatory burden over the
private sector. That is undoubtedly true.

The Secretary was also asked to comment on the manner in which the Auditor-General could
corroborate assurances or information provided by a contract manager in a department in the absence
of access power. The Secretary stated:'”

1 am not certain where that ends. There is either enough evidence provided to the
contract manager by the provider to give assurance that the contract has been adhered
to or there is not. If the contract does not provide enough information to give assurance
to the contract manager and to any external body, whether it be the Auditor-General
or a parliamentary inquiry or whoever else gets access to it, for them to ascertain that
the contract is being delivered effectively, then the issue is poor contract management
and poor contract description. That is the thing that needs to be fixed up. If the contract
manager cannot be assured that the contract has been delivered effectively, then the
contract is not written in a way which allows that to happen and it needs to be fixed.

191 ibid., p.8
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The written material submitted by the department to the Committee elaborated on some of the points
made by the Secretary at the public hearing. On the role of the Auditor-General, the department
stated:!**

While it is recognised that the environment within which the Government operates is
dynamic, the Auditor-General s ability to conduct audits within this changed environment
has not been affected, accordingly the mandate has not diminished. It continues to be
the responsibility of the Auditor-General to assist the Legislative arm of Government
in the exercise of its constitutional functions, and to report to Parliament as to whether
the Executive arm of Government (through the public sector) has adequately managed
contracts in accordance with the specifications and whether the public sector has
established and implemented sufficient and appropriate controls and processes to assure
itself and Parliament as to compliance and value for money.

Consequently, it is incumbent that the contracting authority ensures that appropriate
records are maintained, or can be obtained if needed, to support the Auditor-General in
performing his functions in ascertaining whether value for money has been attained by
it from the private sector in the delivery of public services.

... Where contract managers do not have all of the information necessary to effectively
manage contracts and ascertain performance, it is appropriate for the Auditor-General
to make such observations and recommendations in audit reports to Parliament, as a
conduit for the Executive to act.

The department’s written comments to the Committee also advised of action aimed at strengthening
access clauses within PPP contracts and Alliance Contracts. The department pointed out that current
PPP contracts ‘specifically address the release of confidential information to the Auditor-General for
the purpose of satisfying VAGO s statutory duties.” For Alliance Contracts, the department indicated ‘it
is leading the way in this area’ through the development of a model Project Alliancing Agreement with
various other states:!*

which is expected to include a clause that makes specific reference to the
Auditor-General whereby... the Victorian Auditor-General, may at any time during the
performance of the work under the Agreement and up to the expiry of the period after
Completion, inspect, audit or investigate the records prepared or maintained by us or
our Subcontractors for the purposes of performing the work under the Agreement.

This latter development with Alliance Contracts is of particular relevance as the proposed standard
wording would assign specific access authority to the Auditor-General extending beyond contractors to
subcontractors.

Department of Innovation, Industry and Regional Development and Department of Transport

The Committee was pleased to receive submissions from these two departments and also to hear
evidence from them at public hearings. It has enabled the Committee to gain insight from an audited
agency’s perspective on some of the issues addressed in its Discussion Paper.

194 Department of Treasury and Finance, response to additional information requested by Committee, received
18 June 2010
195 ibid.
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Department of Innovation, Industry and Regional Development (DIIRD)

In its submission to the Committee on this topic, DIIRD expressed caution against the granting of
access authority to the Auditor-General. Its comments included:'*

Whilst there may be strong public policy reasons which might suggest that the
Auditor-General should be able to “‘follow the public dollar”, this general proposition
needs to be tempered, having regard to specific circumstances. If legislation were
introduced which exposed all contractors engaged by Government to the potential of audit
of their operations, this may provide a significant disincentive to those contractors from
dealing with Government. The disincentive would be heightened if the Auditor-General
were permitted by legislation to have access to the physical premises of providers. The
effect of this could be an increase in the cost of obtaining services, as some contractors
may be dissuaded from entering the tendering process. There could also be a negative
impact on quality if the number of potential providers were to shrink.

Departmental representatives elaborated on this view at the Committee’s public hearing. They also
outlined to the Committee, through presentation of sample access clauses, the approach it follows
in its contractual and funding agreements governing access by the Auditor-General to information
required for audit purposes. For contracts involving provision of goods and services, standard
clauses grant access to the department or its representative to the premises and records of the
contractor. There are no references to access that might be required by the Auditor-General. For its
funding (non-contractual) agreements with external parties, specific access rights are assigned to
the Auditor-General. These latter rights are already formally assigned to the Auditor-General under
section 6C of the Audit Act.

Department of Transport (DOT)

Several questions concerning this topic were raised by the Committee with DOT’s Secretary at a
public hearing. The Secretary cited in a number of responses that the topic involved a balancing of
competing interests. In doing so, the Secretary emphasised the importance of protecting the legitimate
competing interests of private sector suppliers. The comments put forward by the Secretary included:!”’

... I think there are competing objectives to be balanced here: on the one hand, the
need for the Auditor-General to perform his functions without unreasonable impediment
from the state government; and, on the other hand, the legitimate commercial interests
of private sector suppliers, including some that are very small and may struggle with
the compliance burdens associated with it. However, that would depend on how it was
drafted and how it was applied.

... I would say that in my experience the private sector generally takes a lot of interest
in the way in which sovereign risk is managed within different jurisdictions. I think
Victoria, going back many years, has had a competitive edge over other states, because
of the relatively business-friendly environment we have created here — not just in the
last 10 years, but in the last 20.

1 would simply say that we should proceed cautiously if we are to increase that perceived
sovereign risk, because at the end of the day we want to secure value for money to

196 Department of Innovation, Industry and Regional Development, submission to the Committee, received
7 April 2010, p.2

197 Mr J. Betts, Secretary, Department of Transport, transcript of evidence, 7 April 2010, p.4
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taxpayers and that involves maximising the number of firms that are prepared to come
and compete for government business. It simply needs to be weighed in the balance, 1
cannot give you a precise weighting, that is something that could only be done once a
power had been drafted and it had actually been in practice over time. It may be one of
those things you never know until after the event.

Australia’s Joint Accounting Bodies

Australia’s Joint Accounting Bodies, CPA Australia, the Institute of Chartered Accountants in Australia
and the National Institute of Accountants, provided comments on this topic in their submission to the
Committee. These comments include:'*

The Joint Accounting Bodies support the ability of the AG to investigate matters relating
to public money and property, including access to relevant records of information held
by private sector contractors.

... However, access to private records by the AG should be considered as something
which is the exception, rather than the rule. Furthermore, it should only be done where
adequate safeguards are in place.

The Joint Accounting Bodies describe such safeguards as ‘outlining clear reasons when access
provisions may be invoked, maintaining appropriate confidentiality and commercial requirements,
inclusion of provisions in contracts, receiving permission before access and so on.”'”

The Joint Accounting Bodies also stated:**

In our view there is no sound rationale, from the public policy perspective, to allow for
the possibility that, where a matter is outsourced it reduces the capacity of the A-G to
examine the situation. If the capacity of the AG is hampered by not permitting ready
access to a contractor s records then public accountability is compromised. It is possible
that some agencies may then see outsourcing as a means of reducing scrutiny — which
would be an outcome that is not in the public interest.

Infrastructure Partnerships Australia

Infrastructure Partnerships Australia (IPA) is the key national peak body which aims to harness
expertise and best practice in the delivery of infrastructure services. It represents Australia’s most
senior business leaders and public sector executives from across the infrastructure sector.

During the Inquiry, the Committee invited the formal views of Infrastructure Partnerships Australia on
this topic including its opinion on the likelihood of any negative consequences such as a disincentive
to contractors to deal with government that could materialise if an audit access power was granted in
legislation. This latter point was not specifically addressed by the organisation in its written response
to the Committee. It confined its comments mainly to the Auditor-General’s existing powers and the
extent of transparency already provided under PPP projects.

The organisation recognises the important role of an independent Auditor-General ‘in ensuring
transparency and accountability of government expenditure. The role is crucial to ensure public

198 Australia’s Joint Accounting Bodies, submission to the Committee, received 26 March 2010, p.2
199 ibid.
200 ibid.
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programs and services deliver value for money outcomes for taxpayers...” After discussing various
points relating to the topic, it concluded as follows:>!

Based on the current, extensive powers of the Auditor-General with regard to accessing
private contractors and the substantial measures already in place to ensure transparency
around each PPP contract, IPA does not consider there is justification for the creation
of an explicit authority for the Auditor-General to access the premises and records of
private sector contractors engaged in the delivery of major public projects or services.

The situation in other jurisdictions

Legislation in several other Westminster jurisdictions, such as Western Australia, Tasmania,

New South Wales, South Australia, New Zealand and the UK, assigns specific authority to the
Auditor-General to gain access to the premises and records of persons other than government entities,
such as private sector contractors, whenever deemed necessary.

The Committee established during its visit to Western Australia that, in the lead up to the passing of
revised audit legislation in that state, the then Public Accounts Committee recognised in its report on
the amending Bill:2?

... the need for all public sector bodies, programmes and activities involving any use
of public resources to be subject to audit by the Auditor-General, regardless of whether
they are delivered by public sector agencies or by the private sector

The Committee’s visit to New Zealand identified that access by the New Zealand Auditor-General
to premises other than a government agency requires, under the audit legislation, authorisation by
warrant issued by a District Court Judge.

In the UK, the legislation expressly identifies that right of access granted to the Comptroller and
Auditor-General extends to both contractors and subcontractors engaged in the delivery of public
services.?”

In the Commonwealth, the audit legislation provides authority to the Commonwealth Auditor-General
to obtain information from any person but, similar to the Victorian legislation, statutory access to
premises is restricted to those of Commonwealth entities. For some years now, an approach centred on
the quality of contract management and the associated accountability of government and its agencies
for effective overseeing of contracts, has been followed. As part of this approach, the Commonwealth
Department of Finance and Deregulation and the Australian National Audit Office (ANAO) have
jointly developed non-mandatory standard contract clauses to provide the ANAO access to the
premises of contractors and information held by contractors, including third-party subcontractors, for
the purpose of audits.?*

It was of interest to the Committee that the Commonwealth Auditor-General, in a submission to the
Commonwealth Parliament’s Joint Committee of Public Accounts and Audit, has advocated expansion

201 Infrastructure Partnerships Australia, correspondence to the Committee, received 25 May 2010
202 Hon. E. Ripper, Legislative Assembly, Western Australian Parliamentary Debates, 29 June 2006, p.4590

203 The Government Resources and Accounts Act 2000 (UK) (Rights of Access of Comptroller and Auditor General)
Order 2003

204 Commonwealth Department of Finance and Deregulation, Standard Contract Clauses to provide ANAO access to
Contractors’ Information, May 2007
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of audit access powers to encompass the audit of the contractual performance of private sector
contractors. The Auditor-General included the following comments in the submission:2%

To reinforce these powers [the access powers in the audit legislation], Commonwealth
contracts often include provisions that provide the relevant agency and the ANAO access
to information and records. Such access can be used in assessing the performance of the
relevant agency, but not the performance of the external party. The ANAO considers that
the existing accountability regime should be enhanced by expanding the Auditor-General s
mandate to allow the performance of certain external parties who are involved in the
delivery of government programs or activities to be audited by the Auditor-General. The
scope of any such audit would be restricted to the functions performed by these parties
for the Commonwealth.

A summary of the legislative situation across jurisdictions on this subject is presented in Appendix 5.
Position reached by the Committee

It can be seen from the above references to matters raised with the Committee in submissions and

at public hearings that this topic has generated significant interest from responding parties. While a
diversity of opinions have been expressed, they broadly give rise to consideration of two fundamental
but opposing perspectives, namely:

e there is potential for public accountability to be limited if the Auditor-General is not
authorised in legislation to access the systems and records of private sector contractors
engaged in the delivery of public services; or

e public accountability is adequately served when the ambit of the Auditor-General’s role
is confined to its traditional public sector boundaries and focuses on evaluations of the
effectiveness of the performance of public sector agencies in managing contracts with the
private sector.

The former viewpoint contends that changes in the delivery of services in the public sector over the
years involving such developments as PPPs and Alliance Contracts have created a legislative gap
which should be filled if Parliament’s needs relating to the accountability of government agencies in
managing public resources are to be met. It is generally conceded by proponents of this position that
any access authority granted to the Auditor-General should be seen as a last resort reserve facility,
available in exceptional circumstances when all other measures have been pursued. This reserve
power is seen as necessary to ensure that the audit process is not impeded if serious problems are
experienced with services delivered by a contractor or an agency’s management of a contract, and
Parliament’s scrutiny of the underlying circumstances is not consequently weakened. It is also argued
that legislative force is necessary even though contractual arrangements provide for access by the
Auditor-General. It is also generally agreed that the access authority needs to be accompanied by
safeguards, in the form of legislative provisions, which ring-fence any audit activity to issues relating
to the delivery of contractual services in order to protect the intellectual property and competitive
strengths of contractors.

The opposing viewpoint focuses on the importance of effective contract management in the public
sector. In this context, the Auditor-General’s function is seen as providing independent assurance
to Parliament on the performance of contract managers in government agencies. Proponents of this

position draw attention to the progressive strengthening in Victoria of access clauses within contracts.

205 Australian National Audit Office, submission to the Joint Committee of Public Accounts and Audit’s Inquiry into
the Auditor-General Act 1997, 9 April 2009
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It is contended these clauses give contract managers and the Auditor-General a right to receive a wide
range of information relating to the delivery of contractual services, obviating the need for a specific
legislative authority to access the premises of contractors and inspect their records and systems. It

is also contended with this viewpoint that public accountability is appropriately served through the
Auditor-General reporting to Parliament when it is found that contract managers have not effectively
managed contracts and recommending to Parliament the necessary remedial action required by the
Executive Government. Proponents of this viewpoint also cite the likelihood of assignment of a
legislative access authority to the Auditor-General creating a disincentive to potential parties to enter
into government contracts in Victoria as well as leading to increased costs and a decrement in the
number and quality of prospective contractors. The Committee has carefully analysed these opposing
viewpoints and recognises that each contains valid points.

The Committee is supportive of:

e the action that has been taken to include and strengthen access clauses within Victoria’s PPP
contracts as a matter of course; and

e the standard access narrative under consideration by the government, in conjunction with
other states, for Alliance Contracts.

The ambit of the wording earmarked for this latter standard clause is wide and would ensure that

the Auditor-General has access to the premises and systems of private sector contractors and
subcontractors whenever it is deemed necessary to extend the audit function beyond the operations of
the managing government agency.

If this wording was adopted by all Victorian government entities for all contracts involving the
provision of goods and services, there would be minimal need for the Auditor-General to draw on a
specific legislative access authority.

The Committee is also supportive of the need to ensure there are adequate safeguards in place at
all times, with or without the assignment of a legislative access authority to the Auditor-General, to
protect the intellectual property and competitive strengths of private sector contractors.

On the central issue of legislative access authority, the Committee has concluded that the public
accountability imperative is sufficiently strong to warrant incorporation within the Audit Act of a
specific access power to the Auditor-General. It regards the granting of such a power as constituting
a reserve mechanism, to be utilised as a last resort audit measure, in rare extenuating circumstances
when all other avenues to obtain required information, including through the contractual provisions,
have been exhausted.

Such rare circumstances would occur if the Auditor-General detected serious weaknesses in

an agency’s management of a contract or in the manner in which contractual services had been
delivered. In these instances, the reserve access facility would enable Parliament to receive from

the Auditor-General information on the extent to which value for money had been achieved in
contractual arrangements from the deployment of public funds. The Committee considers that, without
a reserve access provision and where contractual provisions prove ineffective, any findings of the
Auditor-General would necessarily be limited to identifying the shortcomings identified in an agency’s
contract management and the required remedial action. Parliament’s scrutiny of the circumstances
directly relating to service delivery under the contract would therefore be restricted.

As mentioned in the Committee’s February 2010 Discussion Paper, a live example of the need for

a reserve access facility for the Auditor-General arose in Victoria in the 1990s. At the time, serious
allegations of falsifying call data and inflating contractual claims were made against the private
sector contractor responsible at the time for the management of emergency communications systems.
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The Auditor-General had to rely on the cooperation of the contractor in gaining access to relevant
electronic records in order to complete the audit and report fully to Parliament. Without such
cooperation, a detailed audit report to Parliament would not have been possible. The circumstances
ultimately led to a Royal Commission which included as its first recommendation in its 2001 report
that the public accountability powers of the Auditor-General be extended to circumstances where
private sector providers are contracted to provide public services.?*

It is the importance of having a reserve facility available in legislation to fully protect Parliament’s
interests in the management of government contracts which creates the public accountability
imperative for assignment of a statutory access power to the Auditor-General. The Committee
nevertheless expects that the quality of contract management and the oversight of contractors’
performance within government agencies will be consistently high enough to obviate any need for
the Auditor-General to regularly resort to the legislative access authority. If use is ever made of this
authority, Parliament via the Committee will be particularly interested in the underlying reasons for
such use including the nature of the problems encountered by the Auditor-General.

The Committee recognises the views expressed to it during the Inquiry on some potentially negative
consequences that could emerge from the granting of an audit access power. These consequences
include a disincentive to contractors to seek business in Victoria, higher contractual costs to
government and a possible reduction in the number and quality of available contractors. As mentioned
by several parties during the Inquiry, it is difficult to predict the extent to which these consequences
might materialise and much would depend on the manner in which a new legislative authority is
exercised and the frequency of its use.

The Committee is inclined to the view that, with adequate ring-fencing provisions to protect the
commercial standing of contractors coupled with the categorisation of the access facility as a reserve
power to be used on behalf of Parliament on rare occasions, most reputable private sector service
providers would not regard the access power as a major impediment to them doing business in the
Victorian public sector. It could even be that many contractors might actually regard the potential for
audit involvement by the Auditor-General in rare last resort circumstances as a logical component of
their accountability obligations under public sector contracts and as a conduit for reinforcing their
reputation as quality contractors.

In summary, the Committee considers inclusion, with appropriate safeguards, within the Audit Act of
an authority for the Auditor-General to access the systems and records of private sector contractors
and their subcontractors reduces the potential for any erosion of Parliament’s scrutiny of public
administration in Victoria stemming from the established patterns of in-house and external service
delivery. Such action would further reinforce Victoria’s commitment to leading edge public
accountability.

The recommendations of the Committee on this topic are:
Recommendation 21: The Audit Act 1994 be amended to assign an explicit
authority for the Auditor-General to access the systems and
records of public sector contractors and their subcontractors

pertaining to the delivery of services under contracts in the
Victorian public sector.

206 Royal Commission into Metropolitan Ambulance Service, Report, Summary Volume, November 2001, p.13
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Recommendation 22: The amendment to the Audit Act 1994 identified in
Recommendation 21 be drafted in a manner which
restricts the access authority to the systems and records of
contractors and their subcontractors, which relate to the
delivery of services under public sector contracts.

Recommendation 23: The amendment to the Audit Act 1994 identified in
Recommendation 21 be also drafted in a manner which
emphasises that the access authority is a last resort reserve
measure to be used only when all other avenues, including
through contractual provisions, prove ineffective and use of
the access authority is deemed necessary to fully protect the
interests of Parliament.

Recommendation 24: All Victorian government entities adopt the proposed access
clause for Alliance Contracts as standard wording for all
contracts with the private sector.

5.1.2 Extent of legislative authority to investigate and audit matters
pertaining to public money and public property

Nature of this topic

The Audit Act does not contain an explicit requirement that the Auditor-General conduct audits to
examine any matter pertaining to the use of public money or public property.

The Committee’s February 2010 Discussion Paper explained that section 3A, which was added to the
Audit Act as part of a suite of amendments in 2003, addresses this issue in a non-explicit manner. It
sets out in subsection 1 the objectives of the Act incorporating the various main statutory powers of
the Auditor-General (such as the conduct of financial audits and performance audits) and concludes as
follows in subsection 2:

1t is Parliaments intention that, in pursuing these objectives, regard is had as to whether
there has been any wastage of public resources or any lack of probity or financial
prudence in the management or application of public resources.

This message from Parliament illustrates the importance it attaches to investigative work concerning
the integrity of public sector resource management undertaken by the Auditor-General during
discharge of any of the statutory audit functions set out in the Act.

Those statutory audit functions encompass all aspects of the management of public moneys by an
authority which, by definition in section 3 of the Act, covers departments, public bodies and entities
controlled by the State or a public body.

The Auditor-General’s power to audit the use of government financial assistance allocated to entities
that are not authorities, such as in the form of grants to not for profit organisations or industry
assistance packages to private sector bodies, is set out in section 16C. Section 16C(1) states:

The Auditor-General may conduct any audit he or she considers necessary to determine
whether a financial benefit given by the State or an authority to a person or body that
is not an authority has been applied economically, efficiently and effectively for the
purposes_for which it was given.
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As mentioned in the commentary on the preceding subject under 5.1.1, section 16C(3) excludes in the
definition of financial benefit contractual arrangements on commercial terms entered into between the
State and private sector parties.

Effectively, therefore, the only investigative power in relation to waste, probity or financial prudence
in the management of public moneys without a statutory backing in the Audit Act is the question of the
right of access to private sector contractors discussed in the preceding paragraphs of this Chapter. As
pointed out in that discussion, the Auditor-General has full statutory powers concerning the contract
management activities of the responsible government agency.

The Committee’s Discussion Paper indicated that the Auditor-General advocated in correspondence
to the Committee that a new provision be inserted in the Audit Act ‘allowing the Auditor-General
to investigate any matter relating to public money, or public property (including money expended
by the State or local government), to reflect the current public sector operating environment.’

The Auditor-General stated that such a proposal ‘would strengthen, clarify and extend the
Auditor-General s remit to ensure all uses of public... money are subject to scrutiny.’*”

The Discussion Paper also referred to correspondence received from the Department of Treasury and
Finance which raised the question of whether the current scope of the Auditor-General is appropriate
or should the Auditor-General, in certain circumstances, be given authority to undertake audits of
entities outside Executive Government. The Department cited as a suggested discussion point if such
a notion is ‘an infringement of the intended spirit of the Constitution Act 1975 and the Westminster
model of... Government.”*®

The Committee’s Discussion Paper recognised that adoption of the Auditor-General’s proposal would
mean that the Auditor-General would have the right to extend audit investigations to the use of public
money or property under private sector contracts, when deemed necessary. The Committee notes that
there are many services initially fully funded by Government (for example, community health) but
carried out by non-government agencies, public companies or other private entities.

The Discussion Paper also recognised that an important advantage of the Auditor-General’s proposal

is its potential to clarify the current legislative setting on the Auditor-General’s investigative powers
which are currently addressed across a number of sections of the Audit Act. Such clarity would remove
any doubt or uncertainty on the ambit of the Auditor-General’s legislative authority and reduce the risk
of challenges to such authority.

Less evident to the Committee was the proposal’s potential to strengthen and extend the
Auditor-General’s powers if the preceding issue on right of access to private sector contractors
ultimately attracts statutory backing. The delivery of all government programs and services, utilising
either in-house or contracted resources, can be linked to a responsible government agency which
would be the catalyst for any investigative work by the Auditor-General.

For the above reason, the Committee signalled in its discussion stage that it regards this issue as
directly connected to the preceding section on right of access to private sector contractors. This
connection could mean that legislative change in at least one area could be necessary to address

the Auditor-General’s concerns. In making this point, the Committee indicated it did not wish to
understate the importance of ensuring, consistent with the Auditor-General’s proposal for an explicit
investigative mandate, that the statutory powers assigned by Parliament to the position are clearly
outlined within the Audit Act.

207 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

208 Department of Treasury and Finance, Review of the Audit Act 1994, correspondence to the Committee, received
2 December 2009, p.3
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Views expressed to the Committee in submissions and in evidence at
public hearings

The views expressed to the Committee by the Auditor-General, ACAG and the Department of
Treasury and Finance on this topic were generally combined with their comments on the preceding
topic discussed in some detail under section 5.1.1. The evidence presented to the Committee by those
parties at public hearings similarly reflected matters relevant to both topics. As mentioned above, the
Committee considers there is a direct nexus between this topic and the preceding subject on access
authority to the systems and records of private sector contractors.

The situation in other jurisdictions

The audit legislation in Western Australia and Tasmania, which have been extensively revised in
recent years, contain omnibus investigative provisions similar to that advocated for Victoria by the
Auditor-General. Both statutes contain a listing of the purposes for which the Auditor-General may
carry out an examination or investigation which include investigating any matter relating to public
money or public property.?”

In New Zealand, the Committee was informed during its visit that the subject was widely discussed in
the lead-up to the 2001 revised audit legislation but it was determined that no action was necessary as
the Auditor-General’s functions and powers were considered to be sufficiently clear in the amending
Bill.

As mentioned under the preceding section, ANAO has advocated, in a submission to the Australian
Parliament’s Joint Committee of Public Accounts and Audit, that the audit mandate under the
Australian Auditor-General Act 1997 be widened to encompass an authority to audit the performance
of government contractors in addition to government agencies engaged in the management of
contracts. The submission proposed that the scope of any such audit would ‘necessarily be restricted
to the work undertaken under contract to the Commonwealth.”*"

A summary of the legislative situation across jurisdictions on this subject is presented in Appendix 5.
Position reached by the Committee

The earlier commentary on this topic identified that, effectively, the only investigative power in
relation to waste, probity or financial prudence in the management of public moneys without a
statutory backing in the Audit Act is the right of access to records and systems of private sector
contractors. The Committee has recommended in the preceding section that such access be authorised
under the Audit Act, with appropriate safeguards.

After further consideration of this topic, the Committee has concluded that the assignment in the
audit legislation of a right of access to the contractual records and systems of government contractors,
if ultimately put to and passed by Parliament, would obviate the need for an explicit omnibus
investigative provision. It would mean that the Auditor-General would have statutory access powers
for the full spectrum of audit functions involving public money or property, whether such money or
property is managed:

e in-house by public sector agencies (drawing on the existing core provisions of the
Audit Act);

209 Auditor General Act 2006 (WA), s. 18(2); Audit Act 2008 (Tas), s. 23(c)

210 Australian National Audit Office, submission to the Joint Committee of Public Accounts and Audit’s Inquiry into
the Auditor-General Act 1997, 9 April 2009
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e under contracts entered into by the government or its agencies with the private sector
(drawing as necessary on a newly-assigned access authority); or

e Dby recipients of government financial assistance under non-commercial arrangements
(drawing on the existing section 16(c) of the Audit Act).

The Committee has also concluded, however, that the above powers should be accompanied by an
amendment to section 3A(2) in the objectives section of the Audit Act along the following lines (the
Committee’s recommended changes to the existing narrative within section 3A(2) are given emphasis):

It is the Parliament’s intention that, in pursuing these objectives, regard is had as
to whether there has been any wastage of public resources or any lack of probity or
financial prudence in the management or application of public resources. To this end,
the Parliament requires the conduct of audits by the Auditor-General.

Such an amendment would more explicitly link the intention of Parliament stated in section 3A(2) to a
requirement that the Auditor-General have regard to it in the conduct of audits.

Recommendation 25: Section 3A(2) of the Audit Act 1994 be amended to explicitly
link Parliament’s intention as stated in that section to the
conduct of audits by the Auditor-General.
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CHAPTER 6: OPERATIONAL POWERS AND
RESPONSIBILITIES OF THE
AUDITOR-GENERAL

6.1 Recommended amendments to the Audit Act pertaining
to the Auditor-General’s operational powers and
responsibilities

This Chapter addresses the Committee’s consideration of amendments to the Audit Act that relate to
the Auditor-General’s operational powers and responsibilities (other than the information-gathering
powers identified in Chapter 5). Many of the issues canvassed in the Chapter were raised by the
Auditor-General in correspondence to the Committee during its Inquiry and focus on the strengthening
of operational powers.

The Committee’s commentary in the Chapter encompasses a wide range of topics identified during the
course of the Inquiry. It includes matters raised with the Committee in correspondence, submissions
received from interested parties, discussions held during public hearings and the Committee’s own
research. The issues addressed encompass both changes to existing provisions in the Audit Act and
new areas of coverage in the Act.

An initial outline of each topic is followed by discussion of potential options for change drawing on
the views expressed by interested parties and the Committee’s research. The position reached by the
Committee together with its recommended approach completes the commentary in each case.

The Chapter includes references to matters discussed by the Committee with parliamentary
committees, Auditors-General, government officials and other organisations during the Committee’s
evidence gathering from other jurisdictions in Australia and overseas.

6.1.1 Incidental functions of the Auditor-General and the audit role in
promoting performance improvement

Nature of this topic

Under Victoria’s output management system, one of the two outputs of VAGO funded in the
Appropriation Act, Parliamentary Reports and Services, encompasses provision of a range of services,
other than of a direct audit nature, by the Auditor-General on behalf of Parliament. VAGO’s 2009-10
Annual Plan states that the ‘services component’ of this output includes several elements which
complement audit reports to Parliament and include ‘guidance to public sector agencies, arising from
our audit work, in specific areas of governance, management and accountability to support their
improved future performance.’"!

The Auditor-General has for example produced in recent years a range of guidance material in
association with performance audits, such as good practice guides on public sector ICT and records
management. However, central agencies such as the Department of Treasury and Finance have the
core responsibility for production of central guidelines and advice.

Section 7D(3) of the Audit Act authorises the Auditor-General to incur expenditure necessary for the
performance of the functions of VAGO, subject to provision within any relevant Appropriation Act.
Such expenditure could encompass the services component of the above output.

211 Victorian Auditor-General’s Office, 2009-10 Annual Plan, May 2009, p.30
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Section 16E was inserted in the Audit Act in 2003 to allow the Auditor-General to provide ‘other
auditing services’ at the request of an authority. The section addresses the issue from an agency
perspective and requires consent by the agency from the relevant Minister.

The combination of output funding under the annual Appropriation Act and the provisions of sections
7D(3) and 16E of the Audit Act provides the legislative authority for VAGO to deliver other auditing
or incidental services.

In correspondence to the Committee prior to release of its Discussion Paper, the Auditor-General
referred to the absence of an explicit authority for the provision of incidental functions in the Audit Act
and indicated that such functions have expanded significantly in the contemporary environment.

The Auditor-General proposed to the Committee that a new section be inserted in the legislation to
specifically authorise the conduct of incidental functions which include the issue of good practice
guides and certification to the Commonwealth Government of Commonwealth funding expended by
the State.?!

In its Discussion Paper, the Committee recognised that care needs to be exercised with incidental
services in an audit environment to ensure audit independence is not impaired. It also raised the
importance of not weakening the existing legislative framework, which accentuates the primary audit
role of the Auditor-General but gives adequate secondary authority for the provision of incidental
services such as the development and publication of good practice guides. On this latter audit role,
the Committee also referred in the Discussion Paper to the importance of the contribution that can be
made by the Auditor-General as a catalyst for improving public sector performance through creating
positive relationships and a culture of strong performance and outcomes achievement.

Also directly relevant to this topic are the various discussion issues on continuous improvement and
risk management raised with the Committee by the Department of Treasury prior to release of the
Committee’s Discussion Paper. Those issues, which were addressed in Chapter 6 of the Discussion
Paper, included questions on the extent to which the provisions of the Audit Act effectively facilitate
continuous improvement and support a risk management culture across the public sector. The
department also posed whether the Auditor-General’s role in advancing these two concepts was
adequately expressed in the Audit Act.

Views expressed to the Committee in submissions

VAGO’s submission to the Committee included, for this topic, the following additional comments on
the Auditor-General’s proposal for legislative change:'?

The Auditor-General has proposed that a power to perform incidental functions, such
as good practice guides and certification of Commonwealth funding expenditure be
included in the Act.

These functions should also encompass the ability to collaborate with other jurisdictions
in developing, licensing and improving audit methodology software, and providing
services connected with this activity such as training.

The Auditor-General notes that the incidental functions sought should be limited to audit
and directly related functions only, to preserve independence.

212 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

213 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.18
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On the discussion points concerning continuous improvement and risk management raised by

the Department of Treasury and Finance (DTF), VAGO’s submission contends that these points
fundamentally misconstrue the role of the office. Other comments in the submission on this subject
included:?

These roles sit squarely with the Executive, and more particularly with central agencies.
Similarly, the Auditor-General does not have a view on what “optimum outcomes” are.
The choice of outcomes is exclusively a matter for the Executive.

... Whilst there is a legitimate place for the Auditor-General to be a catalyst for change,
the responsibility for initiating any change, is for the Executive. The auditor has no
executive authority, our only sanction is to report. Moreover, agencies generally, and
central agencies in particular, remain responsible for developing and maintaining
effective accountability and control environments. They have a responsibility to
proactively engage in providing continuing integrity in those environments. Indeed,
these discussion points are descriptors better applied to DTF's role.

... The Auditor-General believes that any of the amendments suggested by DTF in this
section would pose a serious threat to independence and in effect represent transferring
Executive power, an inappropriate outcome.

The Auditor-General expanded on these views in response to questions from the Committee at its
public hearing.

On DTF’s comments regarding continuous improvement and risk management, ACAG recognised
in its submission the importance of the two concepts to public sector governance and the work of
Auditors-General such as through the issue of good practice guides in supporting the concepts. In
doing so, it shared the views expressed by the Auditor-General on the dangers to audit independence
from direct audit involvement in the development of the concepts.?'s

At the Committee’s public hearing, the Secretary, Department of Treasury and Finance, was given the
opportunity to expand on the department’s discussion points pertaining to continuous improvement
and risk management, and the responsibility of the Auditor-General associated with those management
concepts. The Secretary’s comments in regards to continuous improvement to the Committee
included:?'¢

The role of the Auditor-General is to comment on whether people are adhering to policy
and frameworks and to some extent the validity of those frameworks. That is an area that
you have to be careful about as well because it is not the role of the Auditor-General to
say whether a particular policy is right or wrong.

There is a significant grey area between looking at a predominantly compliance-focused
performance audit regime to one which is about compliance plus added value and how
organisations can continue to improve through time. The question that we are asking,
1 suppose, is: are there issues within the Audit Act or should there be issues within the
Audit Act which mean that performance auditing continues in the direction I think it
has been going which look at not just compliance with current practice but what is best
practice?

214 ibid., p.23
215 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, pp.63—4

216 Mr G. Hehir, Secretary, Department of Treasury and Finance, transcript of evidence, 7 April 2010, p.10
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How could you move towards best practice, those types of things but not getting into
the space of setting policy or setting frameworks. I do not think there is anything we are
talking about which would undermine the independence of the Auditor-General.

... I suppose if [ was suggesting an area in the legislation where the committee could
give consideration to the nature of this role, it would be in the principles-type concept
of the act, looking at the objectives and those types of things and whether within that
framework it would be worthwhile considering concepts around best practice or
continuous improvement as being part of the objectives of the auditor.

On risk management:?”

1 think we still have a way to go in building comprehensive descriptions of risk appetite
across government, and that is a responsibility of Treasury that we are working on
continually — how you define these things better. But that only works if you have an
accountability framework which accepts that as the base, that is, that risk management is
what you want, not risk aversion. The questions we are asking there around those issues
are whether the current act could be enhanced in any way, again probably through the
objectives type of thing around making clear that we are not just about risk aversion, we
are about effective risk management practices.

In presenting his evidence, the Secretary pointed out that the department had worked with the
Auditor-General on ‘a couple of the things you have talked about and they have been good exercises
which have produced good guidance in what best practice looks like.”*'®

In its submission, DIIRD provides an auditee’s perspective on the topic of incidental audit functions.
It recognises the value of past good practice guides developed by the Auditor-General but cautions
against adverse impacts on audit independence. In doing so, DIIRD cites the key responsibility of
the Department of Treasury and Finance in the promulgation of such guides. DIIRD’s submission
commented as follows:?"

DIIRD believes that there is significant value to be derived from the results of performance
audits conducted by the Auditor-General. However, as noted in the Discussion on this
topic [in the Committee’s Discussion Paper], there is a danger that the independence
of the Auditor-General and his staff could be impacted if the Auditor-General also sets,
by default, the operational and other standards by which the results of audits are to be
Jjudged.

1t would be preferable if the Auditor-General were to make recommendations to the
Department of Treasury and Finance, or other accountable agency, so that that agency
could develop and promulgate good practice guides as well as amend or develop
applicable standards for application across Government.

These activities, while valuable, are ancillary to the prime mission of the Auditor-General.
1t is acknowledged that the Auditor-General has historically played a valuable role in
developing good practice guides.

217 ibid., p.12
218 ibid, p.11

219 Department of Innovation, Industry and Regional Development, submission to the Committee, received
7 April 2010, p.4
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Similarly, the Secretary of DOT presented a positive but cautious agency perspective on the topic in
evidence to the Committee. The Secretary informed the Committee that:?*

... Clearly the Auditor-General has a great deal of experience across the whole of the
public sector and there may be opportunities for promotion of best practice which
will draw general conclusions out of the individual performance audits that the
Auditor-General and his office conduct; and that may be of some use, although we
need to make sure that the Auditor-General in producing guidelines or best practice
advice was not compromised in terms of his ability subsequently to dispassionately and
objectively review the performance of departments.

If the Auditor-General is looking at, say, a whole series of different projects across
different government agencies and different industrial sectors, and some general
conclusions are emerging from that, then it is hard to see how it would not be useful for
him to draw that together in some form.

The Joint Accounting Bodies did not offer specific comments on this topic in their submission to the
Committee. They did however recommend that ‘the Committee be cognisant of the self-review threats
to independence that are created by the provision of non-assurance services to assurance clients, when
considering the incidental functions of the AG.”**!

The accounting profession’s Code of Ethics for Professional Accountants, APES 110, provides detailed
guidance to assurance practitioners such as auditors on managing potential threats to independence
which could arise from the provision of incidental services to an audit client.???

Situation in other jurisdictions

The audit legislation in three Australasian jurisdictions, Western Australia, Tasmania and New
Zealand, include provisions which empower the Auditor-General to provide other auditing services.
The Western Australian and Queensland legislation refers to services ‘of a kind commonly performed
by auditors’ with the former also authorising provision of advice which is in the State’s interest and
would not compromise independence. The New Zealand statute authorises services ‘of a kind that is
reasonable and appropriate for an auditor to perform.’

In a submission to the Australian Parliament’s Joint Committee of Public Accounts and Audit, the
Commonwealth Auditor-General advocated that:?*

... there would be benefit in amending the Act to expressly recognise that the functions
of the Auditor-General include the promotion of public accountability in the Australian
public sector, and the authority to do anything incidental or conducive to any of the
Auditor-General s audit responsibilities.

The above submission cites as an example section 10(a) of the audit legislation in the Australian
Capital Territory which lists as a function of the Auditor-General the promotion of public
accountability in the public administration of the Territory.

220 Mr J. Betts, Secretary, Department of Transport, transcript of evidence, 7 April 2010, p.10
221 Australia’s Joint Accounting Bodies, submission to the Committee, received 26 March 2010, p.3

222 Accounting Professional and Ethical Standards Board, APES 110, Code of Ethics for Professional Accountants,
Section 290

223 Mr 1. McPhee, Commonwealth Auditor-General, Australian National Audit Office submission to the JCPAA Inquiry
into the Auditor-General Act 1997, dated 9 April 2009, p.2

109



Report on the Inquiry into Victoria’s Audit Act 1994

A summary of the legislative situation across jurisdictions on this subject is presented in Appendix X.
Position reached by the Committee

Currently, the principal authority for the Auditor-General to deliver services aimed at promoting
improvement in public sector performance, which include production of good practice guides, is
derived from the annual appropriation acts which authorise output expenditure for Parliamentary
reports and services.

The Committee is supportive of the value-adding contributions that have been made to date by

the Auditor-General as part of individual audits or through production of good practice guides to
improving public sector performance. It shares the positive feedback on such contributions conveyed
to it during the Inquiry. It was also of interest to the Committee that EPA Victoria has recently
advertised that it is holding a community forum as part of its plans to deal with future environmental
challenges which build in part on recent recommendations of the Auditor-General.

The Committee also shares the expressions of caution conveyed to it during the Inquiry warning
against any adverse impact on audit independence. On this point, the Committee considers that other
auditing services need to be directly related to the audit function. The outcome of any ancillary

audit work, whether presented as best practice guidance in audit reports or presented in the form of

a separate good practice guide or other format, should always be derived from audit functions and

be seen as subordinate to the Auditor-General’s primary audit role. Funding for ancillary audit work
should not be sourced from or take precedence over resources earmarked for primary audit functions.

The Committee considers that core responsibility for promulgation of good practice guidance to the
public sector on financial management and performance rests with the government’s central agencies
and particularly the Department of Treasury and Finance. Any widening of audit services delivered
by the Auditor-General should complement this core government responsibility and not be seen

as an extension of it or duplicating it. To avoid duplication, ancillary services to audits should be
coordinated with the Department of Treasury and Finance.

The Committee considers there would be benefit in including a reference within the Act’s objectives
(section 3A) to the audit role in the promotion of performance improvement in the public sector. This
reference could be inserted within section 3A(2) as an additional matter that Parliament intends to be
taken into account in the pursuit of the objectives.

Recommendation 26: The objectives of the Audit Act 1994 set out in the Act’s
section 3A incorporate promotion of performance
improvemtent as an additional matter that Parliament
intends to be taken into account in the pursuit of the
objectives.

Recommendation 27: To avoid duplication, the delivery of ancillary services
to audits, such as production and promulgation of good
practice guides, should be coordinated with the Department
of Treasury and Finance which has core responsibility for
this task.
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6.1.2 Application of Auditing Standards
Nature of this topic

Professional auditing and assurance standards in Australia are issued by the Australian Auditing and
Assurance Standards Board. Such standards have legal backing under the Australian Securities and
Investments Commission Act 2001 (Cwlth).

Section 13 of the Audit Act imposes an obligation on the Auditor-General to apply professional
auditing standards, as appropriate, in the performance of audit functions. Section 13 also provides
that the Auditor-General may apply additional auditing standards, not inconsistent with professional
auditing standards, with any additional standards summarised in the Auditor-General’s annual report.

The Committee’s Discussion Paper identified that the Auditor-General has proposed to the Committee
that section 13 be amended to provide the Auditor-General with a limited discretion to dispense with
an auditing standard, fully or partially, with reasons and details described in the annual report. In
submitting this proposal, the Auditor-General stated: 2*

As there are few standards written for the public sector, circumstances may arise where
compliance with a standard may conflict with powers or duties under the Act... In
the light of this possibility, a means for the Auditor-General to opt out of an auditing
standard becomes necessary in such circumstances.

The Committee’s Discussion Paper also mentioned that one particular area of debate concerning the
application of professional standards to an Auditor-General relates to the position’s key performance
audit functions undertaken on behalf of Parliament in the public sector. The long form style of public
reporting to Parliament on the results of these audits is a fundamental principle of public sector
accountability, underpinning the provisions of the Audit Act, and is not always emulated in any
performance audit functions undertaken in the private sector.

The current professional auditing and assurance standard in Australia is the Standard on

Assurance Engagements ASAE 3500 Performance Engagements which has been operative since

1 January 2009.2> Performance engagements under ASAE 3500 encompass performance audit
engagements and performance review engagements, whether undertaken in the public or private
sectors. It sets out in its paragraph 83 the expected basic elements of an assurance report but
recognises that the assurance practitioner needs to use professional judgement in deciding how best
to meet the Standard’s reporting requirements. The Standard states the practitioner may use a short
form or long form style of reporting to facilitate effective communication to intended report users.
The longstanding practice of the Auditor-General to provide long form performance audit reports to
Parliament, consistent with the approach envisaged under the Audit Act, is therefore not specifically
impeded by the current standard.

As the Auditor-General has no direct control over the direction and content of future auditing
standards, the Committee invited, in its Discussion Paper, input from interested parties on the
desirability or otherwise of incorporating within the Audit Act a more explicit discretionary power to
the Auditor-General on adoption of professional auditing standards.

224 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

225 Australian Auditing and Assurance Standards Board, Standard on Assurance Engagements ASAE 3500,
Performance Engagements, July 2008
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Views expressed to Committee in submissions and in evidence at public
hearings

VAGO’s submission to the Committee provides information in support of the Auditor-General’s
proposed amendment. It states:

The Auditor-General believes this is an important proposal as auditing standards have
overwhelmingly evolved from the private sector. While progress is being made, the very
different context of the public sector environment is yet to be comprehensively embraced.
Victoria's provision is unusual and impedes the ability of the Auditor-General to audit
in the public interest. The proposed amendment would require the Auditor-General to
Justify any departure from standards as an accountability mechanism and safeguard.

At the Committee’s public hearing, the Auditor-General was asked to expand on why professional
auditing standards were not necessarily appropriate for audits conducted under the Audit Act. The
Auditor-General’s response included the following comments:?’

Yes. The control we were looking for there was more to have regard to the standards and
acquit where we feel they are inadequate and be explicit about what we did differently
rather than being subservient to them because while they are stated to be sector neutral
standards, they are largely retrofitted commercial standards, and the commercial
standards are based on operating in a competitive marketplace, with people having a
choice over whether they participate, so you can choose to buy shares or choose to trade
and work.

In the public sector it is difficult to exercise that choice...

ACAG’s submission to the Committee supports the inclusion of a discretionary power to the
Auditor-General on adoption of professional auditing standards. The submission expresses the view
that:22

This should be on the basis of “if not, why not”. The most common discretion is along
the lines of the requirement that the auditor “have regard to” auditing standards which
ACAG supports.

In their submission to the Committee, Australia’s Joint Accounting Bodies indicate they do not support
the assignment of discretion to the Auditor-General over the application and use of professional
auditing standards. The accounting bodies consider that the Auditor-General must be directed to use
professional standards as a minimum but accept that the Auditor-General should be able to supplement
the standards, if deemed desirable and appropriate. The bodies consider the base line should be the
profession’s suite of auditing standards.?”’

The accounting bodies point out that auditing standards recognise that members of the profession
may not need to comply with requirements ‘where legislation requires otherwise.” They believe that
‘differences between professional and legislative obligations should be minimised where possible.’
They consider that ‘allowing the A-G to set standards on auditing practice,” which may potentially

226 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.18
227 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.18
228 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.46

229 Australia’s Joint Accounting Bodies, submission to the Committee, received 26 March 2010, p.3
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differ from professional standards ‘leads to inconsistency and potential confusion surrounding
auditing practices.”*’

The accounting bodies also mention that considerable work has been undertaken by the profession in
the development and updating of auditing standards to take account of public sector requirements.

Situation in other jurisdictions

The Committee’s research and visits to Western Australia and New Zealand have confirmed that it

is common in most other Australasian jurisdictions for the Auditor-General to have discretion in the
application of professional auditing standards. For example, the audit legislation in Western Australia,
Tasmania, New South Wales and Northern Territory provide that the Auditor-General must have
regard to professional auditing standards which means there is no compulsion to adopt such standards.
The Commonwealth, Queensland and New Zealand audit statutes go further than this discretion and
empower the Auditor-General to set the standards that are to apply to the conduct of audit functions.

In the Commonwealth, the auditing standards issued by the Commonwealth Auditor-General are
legislative instruments under the Commonwealth’s Legislative Instruments Act 2003. In Queensland
and New Zealand, the Auditor-General is required to periodically report to Parliament on the applied
standards and, in Queensland, on the extent to which adopted standards are in accordance with
professional standards.

During the Committee’s visit to New Zealand, the New Zealand Auditor-General’s Office explained
the nature of the auditing standards issued by the Auditor-General. These are based on professional
standards but are supplemented by standards which specifically reflect public sector needs and centre
on a legislative audit model.

A summary of the situation across jurisdictions on this topic is presented in Appendix 5.
Position reached by Committee

The Committee recognises the importance of the Auditor-General utilising professional auditing
standards as the principal basis for the conduct of audit functions under the Audit Act. Such standards
have legislative backing and constitute authoritative pronouncements on auditing practices in the
private and public sectors. Amendments to the standards in recent years increasingly reflect the
specific characteristics of public sector audit settings which, in the case of Auditors-General, focus on
detailed public reporting to Parliament on the results of audits.

The Committee has concluded that insertion within the Audit Act of a limited discretionary power

to the Auditor-General on the application of auditing standards is warranted in order to guard

against any potential, albeit unlikely, for developments in professional standards which do not

fully reflect the specific operational environment of the Auditor-General in servicing Parliament.

The Committee considers that such an amendment should require the Auditor-General to utilise
recognised professional auditing standards in the conduct of audit functions under the Audit Act
unless the Auditor-General believes it is more appropriate to use standards that go beyond professional
pronouncements. The Auditor-General should also be required to consult with this Committee on the
application of standards that go beyond professional pronouncements and report to Parliament within
ten sitting days, details of the use of this discretionary power.

230 ibid.
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Recommendation 28: Section 13 of the Audit Act 1994 be amended to require
the Auditor-General to utilise professional auditing
standards in the conduct of audit functions under the Act
unless the Auditor-General believes it is more appropriate
to use standards that go beyond professional auditing
pronouncements. The amendment should also require the
Auditor-General to consult with the Public Accounts and
Estimates Committee on the application of standards that
go beyond professional pronouncements and report to
Parliament within ten sitting days details of the use of this
discretionary power.

6.1.3 Impact of certain legal privileges on audit access powers
Nature of this topic

The Committee’s commentary in an earlier section of this Chapter, dealing with the question of

right of audit access to premises and records of private sector contractors, identified that the access
powers of the Auditor-General to documents and information required for audit purposes are set out in
sections 11 and 12 of the Audit Act. An important aspect of these access powers is the ambit of section
12 which, in relation to information held within government agencies, overrides secrecy provisions
imposed by specific legislation, a rule of law or Cabinet confidentiality.

An issue earmarked in the Committee’s Discussion Paper for examination during the Inquiry

is the extent to which the audit access powers in sections 11 and 12 apply if claims of legal
professional privilege (also referred to in the legal literature as client legal privilege) are made to the
Auditor-General. Such claims could be made in certain circumstances by audited agencies and/or
individual members of the community, when requested by the Auditor-General to answer questions,
furnish information or produce documents.

The Australian Law Reform Commission, in a 2007 report on the application of client legal privilege
(it uses this term) in federal investigations, describes a legal privilege as ‘essentially a right to resist
disclosing information that would otherwise be required to be disclosed.””' The report states that

there are several privileges available at common law and under evidence legislation in Australia
including client legal privilege and the privilege against self-incrimination. The Australian Law
Reform Commission’s report goes on to say that privileges are not only available as part of the rules of
evidence but also can apply outside court proceedings as a substantive doctrine wherever disclosure of
information may be compelled, including by administrative agencies. This latter circumstance would
include information required by the Auditor-General.

The Victorian Law Reform Commission, in a 2005 report on implementing the Uniform Evidence
Act, also separately identifies legal professional privilege (it uses this term) and the privilege against
self-incrimination.??

It was against this approach in the legal literature that the Committee determined it was necessary
to separately address legal professional privilege/client legal privilege and the privilege against
self-incrimination under this topic heading.

231 J. Gans and A. Palmer, Australian Principles of Evidence (2" Ed, 2004), p.91 in Australian Law Reform
Commission (ALRC) Report 107, Privilege in Perspective: Client Legal Privilege in Federal Investigations 2007,
Ch.3

232 Victorian Law Reform Commission, Implementing the Uniform Evidence Act — Report, February 2006, pp.106—12
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Legal Professional Privilege/Client Legal Privilege

The Australian Law Reform Commission’s 2007 report states that client legal privilege in Australia is
both a doctrine of the common law and a matter of statute. The report includes what it describes as a
concise statement of the contemporary doctrine:?*

It provides that, in civil and criminal cases, confidential communications passing
between a lawyer and her or his client, which have been made for the dominant purpose
of seeking or being furnished with legal advice or for the dominant purpose of preparing
for actual or contemplated litigation, need not be disclosed in evidence or otherwise
revealed. This rule also extends to communications passing between a lawyer or client
and third parties if made for the purpose of actual or contemplated litigation.

When discussing the circumstances under which client legal privilege might be abrogated, the
Australian Law Reform Commission’s report cited the following reference from the 2002 Daniels
High Court case to establish that express words or necessary implication were required to abrogate
client legal privilege:>*

1t is now well established that statutory provisions are not to be construed as abrogating
important common law rights, privileges and immunities in the absence of clear words
or a necessary implication to that effect.

It follows therefore that, if it was deemed desirable for legal professional privilege/client/legal
privilege to be abrogated for the purposes of the Auditor-General’s information-gathering powers in
the Audit Act, the legislation would need to be amended to explicitly establish this position.

In its 2005 report on implementing the Uniform Evidence Act, the Victorian Law Reform Commission
stated that legal professional privilege has been abrogated by statute in Victoria for hearings before
Royal Commissions. The Commission also stated the privilege has been abrogated in section 3.3.46 of
the Legal Profession Act 2004.

Under the Legal Profession Act 2004, various powers are given to inspectors appointed by the
Legal Services Board, including the power to require documents and compel answers from legal
practitioners. The Commission states in its report that the provisions of section 3.3.46 of that Act
prevent a lawyer from refusing disclosure on the basis of the client’s privilege.?

An additional explicit reference in Victorian statute to this privilege can be found in the Police
Integrity Act 2008. That Act preserves the privilege in relation to information required by the Director,
Police Integrity but also prescribes a procedure for the Director to follow, involving ultimately the
Supreme Court or County Court, if a requirement to produce information is not withdrawn.

View expressed by the Auditor-General in a submission to the Committee

In its submission to the Committee, VAGO advised that the Auditor-General does not support an
amendment in this area for the following reasons:**

233 S. McNicol (2003), ‘Implications of the Human Right Rationale for Legal Professional Privilege — The Demise of
Implied Statutory Abrogation?’ in P. Mirfield and R. Smith (eds), Essays for Colin Tapper, p.48, cited in Australian
Law Reform Commission (ALRC) Report 107, Privilege in Perspective: Client Legal Privilege in Federal
Investigations, 2007, Ch.3

234 The Daniels Corporation Pty Ltd v Australian Competition and Consumer Commission (2002) 213 CLR 553
235 Victorian Law Reform Commission, Implementing the Uniform Evidence Act — Report, February 2006, p.110

236 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.18
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Unless contrary legal advice is provided, the Auditor-General believes that section 12 of
the Audit Act 1994 which removes restrictions on disclosure of information imposed by
an enactment or rule of law overrides legal professional privilege. The Auditor-General
believes legal professional privilege is a “rule of law” squarely covered by the provision.
The introduction of a new provision is unnecessary and may create doubt about the
application of section 12 to other rules of law.

This view of the Auditor-General is, as indicated, subject to the nature of any legal advice that
might subsequently be received by the Committee on the subject. That advice is presented in later
paragraphs.

View expressed by DIIRD in a submission to the Committee

In its submission, DIIRD expressed some concern if privileged information obtained by the
Auditor-General was publicly released. DIIRD’s comments focus on section 12(3) of the Audit Act
which enables the Auditor-General to include in reports to Parliament matters relevant to the subject
matter of reports and where inclusion is in the public interest. DIIRD informed the Committee that:*’

This provision causes concern because divulging advice that is clearly privileged could
be a real deterrent in obtaining or providing full, frank and fearless legal advice on
issues at hand. Therefore, while it is acknowledged that the Auditor-General may need
to access material which is otherwise protected by legal professional privilege in the
course of performing his duties, it is our firm position that the public release of such

material is highly undesirable.

Situation in other jurisdictions

The Committee’s analysis of audit legislation in other jurisdictions identified that no audit legislation
in Australasian jurisdictions explicitly provides for abrogation of legal professional privilege/client
legal privilege.

It was of interest to the Committee that the Commonwealth Auditor-General, in submissions to the
Australian Parliament’s Joint Committee of Public Accounts and Audit, has advocated that the federal
audit legislation be amended to explicitly abrogate this privilege. The Commonwealth Auditor-General
informed the Committee that: 23

... agencies, directly or through their legal advisors, at times claim that certain documents
are protected by legal professional privilege and therefore are unable to be accessed by
the Auditor-General. Such situations can result in delays in the conduct of an audit as
protracted negotiations take place and that, at times, require the involvement of legal
advisers to resolve the matter.

The Commonwealth Auditor-General cited the provisions of section 16 of the Commonwealth
Inspector-General of Taxation Act 2003 as a suitable basis for amendment of the audit legislation as
those provisions put beyond doubt the abrogation of the privilege but ensure that the gaining of access
does not amount to waiver of the privilege by the person/s in other circumstances.?

237 Department of Innovation, Industry and Regional Development, submission to the Committee, received
7 April 2010, p.5

238 Mr I. McPhee, Commonwealth Auditor-General, Australian National Audit Office submission to the JCPAA Inquiry
into the Auditor-General Act 1997, dated 9 April 2009, pp.2—3

239 Mr I. McPhee, Commonwealth Auditor-General, Australian National Audit Office submission to the JCPAA Inquiry
into the Auditor-General Act 1997, dated 11 August 2009, p.4
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Advice received by the Committee from constitutional legal expert

In considering the issues pertaining to this topic, the Committee sought expert legal advice on whether
legislative action is necessary to ensure the information-gathering powers of the Auditor-General
under the Audit Act override claims of legal professional privilege. The Committee received the
following advice:>*

It is well established that statutory provisions are not to be construed as abrogating
important common law rights, privileges and immunities, including legal professional
privilege, in the absence of clear words or a necessary implication to that effect.*' A
compulsory power expressed in general terms, which does not refer to legal professional
privilege and does no more than indicate that a significant purpose of the section is the
investigation of contraventions of the law, will not give rise to any necessary implication
that the power abrogates legal professional privilege.

In my opinion, ss 11 and 12 of the Audit Act, as presently framed, would not be construed
as abrogating legal professional privilege.

In order to ensure that the compulsory powers of production and investigation in ss 11
and 12 override claims of legal professional privilege, it would be necessary to amend
the Audit Act to include new provisions stating, in unmistakably clear terms, that legal
professional privilege does not justify the withholding of information or documents in
answer to the exercise of those compulsory powers.

Position reached by the Committee

Based on the above expert legal advice and its research on this topic, the Committee considers there
are justifiable public accountability grounds for explicitly abrogating within the Audit Act legal
professional privilege/client legal privilege in relation to all of the information-gathering powers of the
Auditor-General.

Without express provision in the legislation, the Auditor-General’s examinations and investigations
on behalf of Parliament could, at times, be hampered and/or delayed through claims of such privilege.
It is the view of the Committee that the importance, from a public interest viewpoint, of unimpeded
audits by the Auditor-General overrides consideration of preservation of the privilege for the purposes
of the Audit Act. The Committee also considers that an amendment of this nature to the Audit Act
should be accompanied by provisions which preserve a person’s claim to the privilege for other
specified purposes, such as in certain types of court proceedings.

The Committee considers an express statement in the Audit Act covering all information-gathering
powers of the Auditor-General would remove any doubt on the matter and help overcome any
potential impediments within and outside government agencies to the exercise of those powers.
Widening application of the amendment to all of the powers of the Auditor-General is desirable
because the overriding provisions of section 12 of the Act, which refer to a rule of law, address access
to information held only within government agencies and therefore do not cover information that may
be required by the Auditor-General from persons, contractors etc. outside of those agencies.

240 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, p.19

241 Daniels Corporation International Pty Ltd v ACCC (2002) 213 CLR 543 at 553 (Gleeson CJ, Gaudron, Gummow
and Hayne JJ), 561-564 (McHugh J), 575-578 (Kirby J), 591-595 (Callinan J)
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Recommendation 29: An express provision be inserted in the Audit Act 1994 that
explicitly abrogates legal professional privilege for all of the
Auditor-General’s information-gathering powers set out in
the Act. The amendment should preserve a person’s claim to
the privilege for other specified purposes, such as in certain
types of court proceedings.

Privilege against self-incrimination

The abovementioned Victorian Law Reform Commission’s 2005 report on implementing the Uniform
Evidence Act includes the following description of the privilege against self-incrimination:*

No one is bound to answer any question or produce any document if the answer or
the document would have a tendency to impose that person to the imposition of a civil
penalty or to conviction for a crime.

The Commission’s report indicates the privilege is available in judicial or non-judicial proceedings
and that, at common law, the privilege is available unless removed by express words or necessary
implication in the relevant statute.?*® The Commission’s report also cites instances in Victorian

statutes where the privilege is expressly abrogated but preserved in terms of any subsequent court
proceedings other than proceedings in respect of the falsity of the answer (such as in section 105 of the
Victorian Civil and Administrative Act 1998). It also cites instances where the privilege is abrogated in
particular court proceedings and where the privilege is expressly preserved.”*

Situation in other jurisdictions

Unlike the position with legal professional privilege, several Australasian jurisdictions expressly
abrogate the privilege against self-incrimination in their audit legislation and include provisions on
the extent to which the privilege is preserved in other circumstances such as court proceedings. For
example, during the Committee’s visit to Western Australia, the Committee became aware that the
Western Australian audit legislation, in section 36, overrides a person’s common law right not to
self-incriminate when requested to submit information to the Auditor-General.

The Committee also noted during its New Zealand visit that the New Zealand legislation adopts a
similar approach in its section 31.2

Both the Western Australian and New Zealand statutes include restrictions on the extent to which
information provided to the Auditor-General can be used in certain types of legal proceedings. Most
other jurisdictions in Australia adopt a similar approach.

Advice received by the Committee from constitutional legal expert

As part of its consideration of this subject, the Committee sought legal advice on whether it is
desirable to develop separate provisions covering legal professional privilege (as discussed in the
above paragraphs) and the privilege against self-incrimination. The legal expert advised as follows:

242 J. D. Heydon, Cross on Evidence (7" ed., 2004) [25065] in Victorian Law Reform Commission, Implementing the
Uniform Evidence Act — Report, February 2006, p.106

243 Victorian Law Reform Commission, /mplementing the Uniform Evidence Act — Report, February 2006, p.106
244 ibid., pp.107-10

245 Auditor General Act 2006 (WA), s. 36; Public Audit Act 2001 (NZ), s. 31

246 D. F. Jackson QC, opinion to the Committee, received 23 August 2010, pp.20
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The privilege against self-incrimination is “deeply ingrained in the common law” and
is subject to the same presumption against abrogation that applies to legal professional
privilege: it is not abrogated by statute except in very clear terms.

If the intention of the Parliament, in respect of the Auditor-General’s powers of
investigation, is to abrogate legal professional privilege and the privilege against
self-incrimination, it would be necessary to do so by separate, express and unambiguous
provisions dealing with each of these privileges.

In order to be effective, it would be necessary for each provision to refer expressly to the
relevant privilege and to state in plain terms that the privilege provides no lawful excuse
for failing to comply with a requirement by the Auditor-General for the production of
documents or information or for examination on oath.

Position reached by the Committee

The Committee has reached a similar conclusion on the need for legislative change to the Audit Act
abrogating the privilege against self-incrimination to that reached in the earlier paragraphs for legal
professional privilege.

The Committee considers the public interest grounds for addressing legal professional privilege/
client legal privilege in the legislation apply equally to the privilege against self-incrimination. It

has concluded that the Audit Act should be amended to explicitly abrogate the privilege against
self-incrimination so that there can be no impediments to information, documents or answers to
questions which may be required by the Auditor-General. The Committee has also concluded that the
amendment should be accompanied by provisions which preserve a person’s claim to the privilege for
other specified purposes, such as in certain types of court proceedings.

Recommendation 30: The Audit Act 1994 be amended to explicitly abrogate the
privilege against self incrimination in respect of all of the
information-gathering powers of the Auditor-General set
out in the Act. The amendment should preserve a person’s
claim to the privilege for other specified purposes, such as in
certain types of court proceedings.

6.1.4 Extension of Auditor-General’s annual attest audit functions to
encompass performance statements and internal controls

Nature of this topic

The Auditor-General is required under section 133 of the Local Government Act 1989 to audit annual
performance statements of each municipal council. The responsible Minister has the authority under
the legislation to determine the form and content of the audit report.

In addition to this mandatory responsibility, the Audit Act, in section 8(3), assigns a discretionary
power to the Auditor-General to audit the relevance, appropriateness and fair presentation of
performance indicators of government agencies set out in their report on operations included in their
annual report. The form and content of performance information included by relevant agencies in their
annual report on operations is determined by the responsible portfolio Minister.>’

247 Department of Treasury and Finance, Presentation and Reporting of Performance Information, FRD 27A,
January 2009

119



Report on the Inquiry into Victoria’s Audit Act 1994

The above two functions are additional to the Auditor-General’s primary annual attest audit

function which involves the audit of the annual financial statements of agencies. The functions are
also additional to detailed performance audits of agencies evaluating the economy, efficiency and
effectiveness of operations, which might be conducted from time to time by the Auditor-General under
section 15 of the Audit Act.

The Committee understands that the Auditor-General has progressively widened the ambit of audit
work conducted under section 8(3) of the Audit Act for particular groups of public sector agencies,
such as water bodies and technical and further education institutions, in line with their progress in
developing robust auditable data to support performance information.

As mentioned in the Committee’s Discussion Paper, the Auditor-General proposed, in correspondence
to the Committee, that section 8 of the Audit Act be amended to provide that annual performance
statements prepared by agencies must be audited. The Auditor-General has also proposed that a
provision be included in the Act that enables the Auditor-General to dispense with all or any part of the
audit of performance statements in any year.>*

Legislative action to require an annual audit of agencies’ performance statements would extend the
ambit of the Auditor-General’s audit of key performance indicators beyond those indicators included
by agencies in their annual report on operations to encompass all of their key performance measures
and targets.

As also mentioned in the Committee’s Discussion Paper, the Committee was informed during its
visit to Western Australia that, for many years now, the Western Australian Auditor-General has been
required under legislation to audit and report each year on the adequacy, appropriateness and fair
presentation of key performance indicators developed by agencies as well as the accounting controls
of agencies. These two audit attest elements are additional to the conventional expression of an audit
opinion on the annual financial statements of agencies.

It was against the above background that the Committee has considered during its Inquiry whether
the accountability of Victorian public sector agencies would be strengthened if the Auditor-General’s
mandatory annual financial audit was accompanied, through legislative amendment applicable to

all agencies, by two additional annual attest audit functions addressing performance statements and
accounting controls.

Views expressed to Committee in submissions

In its submission to the Committee, VAGO referred to the Auditor-General’s support for extension of
attest audit responsibilities and commented:**

The Auditor-General believes that the inclusion of the explicit ability to audit internal
accounting controls and key performance indicators will strengthen accountability in
the sector and provide greater rigour and assurance for Parliament.

The Auditor-General also believes that accountability would be enhanced by requiring
public sector agencies to provide annual attestation that their internal controls are
compliant with the legal regulatory framework.

248 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009

249 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.19
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DIIRD expressed the view in its submission that the audit scope should be restricted to published
performance indicators. DIIRD stated:>°

The audit of all performance indicators developed by agencies, rather than those which
are published, could be seen as an intrusion into management’s accountability and
prerogative to manage their activities. It is believed that the Auditor-General should
comment on the accuracy and adequacy of the published Key Performance Indicators
only.

Situation in other jurisdictions

As mentioned above, the audit legislation in Western Australia has for some years now empowered the
Auditor-General to audit accounting controls and key performance indicators in the public sector.

The Committee ascertained from its visit to New Zealand that the Auditor-General conducts an
examination of accounting controls within agencies as a component of the annual financial statement
audit. The Committee was also informed that, with regard to performance information, departments
in New Zealand are required to prepare annual statements of service performance which are subject
to audit by the Auditor-General. These statements primarily address departmental performance in the
delivery of outputs.

In a submission to the Australian Parliament’s Joint Committee of Public Accounts and Audit, the
Commonwealth Auditor-General stated that:?*!

From our own work and feedback from a number of State Auditors-General, it is evident
that the systematic or periodic review of the appropriateness of performance indicators,
as well as the accuracy and timeliness of an agency s reporting against them, contributes
to an overall increase in the quality and credibility of the indicators themselves and the
reliance that can be placed on agencies’reporting against them.

The submission of the Commonwealth Auditor-General explores several options, including resource
implications, for enhancing audit coverage of performance indicators.

The audit legislation in Queensland authorises the Auditor-General to examine the relevance,
appropriateness and fair presentation of agencies’ performance measures as part of audits of
performance management systems (which is the audit mandate in that State relating to audits of
performance in the public sector).

A summary of the situation across jurisdictions is presented in Appendix 5.
Position reached by the Committee

In its June 2009 report on New Directions in Accountability following its Inquiry into Victoria’s Public
Finance Practices and Legislation, the Committee examined in some detail performance reporting

in the public sector. The Committee reported that effective public accountability by public sector
agencies is dependent on the provision to Parliament of not only financial reports but also performance
reports.**?

250 Department of Innovation, Industry and Regional Development, submission to the Committee, received
7 April 2010, p.5

251 Mr I. McPhee, Commonwealth Auditor-General, Australian National Audit Office submission to the JCPAA Inquiry
into the Auditor-General Act 1997, dated 11 August 2009, p.4

252 Public Accounts and Estimates Committee, New Directions in Accountability, June 2009, p.71

121



Report on the Inquiry into Victoria’s Audit Act 1994

The Committee found that the more progressive jurisdictions require all public sector entities to
produce an annual audited performance report and include it, with their audited financial report, in
their annual report presented to Parliament. The Committee recommended (Recommendation 31)
that agencies in Victoria be required to produce an annual performance report. The Committee also
recommended (Recommendation 36) that audit reports on performance indicators be phased in so
that agencies have sufficient a period of time to “bed down” their reporting processes and underlying
management control systems.?3

In its response to the Committee’s Recommendation 31, the government accepted in principle
introduction of a requirement for agencies to prepare an annual performance report. It indicated that
performance information will be presented in the annual report of operations prepared by agencies and
that new requirements are likely to improve the extent of performance reporting by departments and
public bodies.?* The government accepted Recommendation 36 concerning the phasing in of audit
reports on performance indicators. Its response to this recommendation, the government stated:>*

Matters relating to audit scope are within the purview of the Victorian Auditor-General.
The Government supports phasing in the implementation of the extent of any audits of
performance reporting information.

The overnment’s proposals for reform of Victoria’ public finance and resource accountability and
management frameworks are reflected in the Public Finance and Accountability Bill 2009 under
consideration in the Legislative Council of Parliament at the time of preparation of this report. The Bill
states that one of its objectives is to:>*

Make outcomes and their associated outputs the basis for the whole of the cycle of
planning, resource allocation, resource management and financial and performance
reporting.

Based on the Committee’s previous examination of this topic, the government’s response to relevant
recommendations of the Committee in its June 2009 report and views expressed by interested parties
to the Committee during this Inquiry into the Audit Act, the Committee considers that the Audit Act
should be amended to require the Auditor-General to audit annual performance statements prepared by
public sector agencies. Under this amendment, the current discretionary power of the Auditor-General
in section §(3) to audit performance indicators would become mandatory, which would be consistent
with the better practice recommendations of the Committee in its June 2009 report.

The Committee recognises that the nature of any changes to existing performance reporting practices
by Victoria’s public sector agencies is subject to Parliament’s current consideration of the Public
Finance and Accountability Bill 2009. Irrespective of the final format of any changed performance
reporting requirements, the Committee is of the view that, in line with its earlier recommendation, use
of the mandatory audit power by the Auditor-General should be phased in to accord with progressive
development of revised reporting frameworks in agencies.

To facilitate a gradual audit approach, the Audit Act should assign a power to the Auditor-General
to dispense with all or any part of an audit of performance statements. The Committee would expect
that, eventually, the timing of annual audits of performance statements by the Auditor-General would

253 ibid., pp.71, 73,75

254 Government Response to the Recommendations of the Committee in its report to Parliament on New Directions in
Accountability, 4 December 2009, p.19

255 ibid., p.21
256 Public Finance and Accountability Bill 2009, clause 7(b)(1)
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align with the annual audits of financial statements to maximise the economy and efficiency of both
processes.

The Committee also considers that any consideration of the accountability benefits that would flow
from introduction in Victoria of a requirement for agencies to prepare and have audited an annual
performance statement should extend to also require agencies to attest to the adequacy and reliability
of their internal accounting controls, and to have that attestation verified by the Auditor-General. As
key internal accounting controls within agencies are evaluated by the Auditor-General during annual
audits of financial statements, this extended attest process should ideally be aligned with agencies’
attestation to financial statements and the Auditor-General’s expression of opinion issued under section
9 of the Audit Act on those statements.

The Committee regards an extension of the existing attest responsibilities of agencies and the related
audit functions of the Auditor-General to encompass both performance statements and internal
accounting controls as better practice enhancements to governance and public accountability practices
in Victoria.

Finally, the Committee notes that clause 39 of the Public Finance and Accountability Bill 2009

will, subject to its passage through Parliament, require the Minister to publish, at least once during

a financial year, an outcomes progress report specifying progress on the government’s intended
outcomes as stated in the statement of outcomes published under clause 26 of the Bill. Should clause
39 ultimately pass through the Parliament, the Committee considers that a corresponding amendment
should be made to the Audit Act to require the Auditor-General to audit the government’s annual
outcomes progress report.

Recommendation 31: Section 8(3) of the Audit Act 1994 be amended to require
the Auditor-General to carry out an annual audit of
performance statements prepared by public sector
agencies. The amendment should include a power for the
Auditor-General to dispense with all or any part of such
audits which would facilitate their phasing in to correspond
with development of agencies’ revised reporting frameworks.

Recommendation 32: Section 9 of the Audit Act 1994 be amended to require the
Auditor-General to express an opinion on the adequacy and
reliability of internal accounting controls established by
agencies as a component of their governance practices.

Recommendation 33: Subject to passage through Parliament of clause 39 of
the Public Finance and Accountability Bill 2009, the
Audit Act 1994 be amended to require the Auditor-General to
audit the government’s annual outcomes progress report.

6.1.5 Audit of overseas entities
Nature of this topic

The Committee’s Discussion Paper pointed out that an entity controlled by an agency or the State,
which would include a company or a subsidiary company, falls within the definition of an authority
within section 3 of the Audit Act, and thus is subject to audit by the Auditor-General.
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The Discussion Paper also mentioned that difficulties can be encountered in applying this audit power
to subsidiaries of government-controlled companies incorporated under overseas legislation.

The Committee’s Discussion Paper also indicated that the Auditor-General had advocated to the
Committee at an early stage of its Inquiry that a new section be inserted within the Audit Act to
assign an explicit authority for the Auditor-General to audit overseas entities owned or controlled by
the State or an agency of the State. The Auditor-General advised the Committee that this proposal
would ‘prevent subsidiaries of public bodies being established overseas and avoiding audit by the
Auditor-General.”*’

VAGO'’s submission to the Committee did not convey any further views of the Auditor-General on
this topic. However, ACAG’s submission outlines some of the factors that are relevant to this topic,
including the potential difficulty that can be experienced with establishing suitable audit arrangements
in some overseas jurisdictions. ACAG commented as follows:>*

ACAG notes that as Australia, and its jurisdictions, by necessity become more involved
in the global workplace, so will jurisdictions increasingly transact internationally and
establish international operations. Such operations increase risks and the powers and
functions of the A-G in such situations should be no different as if these entities operated
in Victoria. Therefore, the A-G should be appointed the auditor of all subsidiaries
including those established internationally. ACAG acknowledges that this cannot always
be achieved due to differing legislation in other countries. However, the principle to be
achieved is one where the Victorian controlling state entity exerts influence to ensure the
A-G s appointment or the appointment of an auditor suitable to the A-G.

Situation in other jurisdictions

In the Western Australian audit legislation, the Auditor-General does not have a direct power to audit
foreign subsidies controlled by government agencies. The matter is addressed by the inclusion of
provisions in the Act that define foreign subsidiaries and establish that, if the foreign subsidiary has
the power to appoint an auditor, the controlling agency must ensure the foreign subsidiary appoints
as its auditor a person nominated by the Auditor-General and that person carries out such audits and
reports to the accountable officer of the agency. That officer must transmit the audit report to the
Auditor-General.?*

Expressed in a slightly different way, the Queensland audit legislation provides that a controlled
foreign-based entity may be audited by an auditor approved by the Auditor-General subject to its
compliance with either one of four conditions. These conditions include that the controlled entity
has significant operations outside Australia and is legally obliged to be audited under a law of a
country other than Australia. The legislation also provides that the controlled entity must give a
copy of any audit report it receives to the Auditor-General.?® This approach preserves the authority
of the Auditor-General to audit overseas subsidiaries but establishes an alternative process without
weakening the Auditor-General’s position, should circumstances warrant such action.

The Commonwealth audit legislation covers this matter through inclusion of subsidiaries in the
provisions identifying the power of the Auditor-General to conduct financial audits of Commonwealth

257 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009

258 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.47
259 Auditor General Act 2006 (WA), s. 16

260 Auditor-General Act 2009 (QId), s. 32
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authorities and companies.?! However, like Victoria, the legislation does not provide for alternative
audit arrangements if any difficulty is encountered with overseas subsidiaries.

The New Zealand audit legislation also provides that the Auditor-General has legislative authority to
audit subsidiaries controlled by government.>®2

Appendix 5 includes reference to the legislative position on this topic across jurisdictions.
Position reached by the Committee

While the Committee considers that the definition of an “authority” within section 3 of the

Audit Act encompasses overseas subsidiaries controlled by the government, it also considers thatthe
sub-definition of an entity in that section should explicitly include subsidiaries to remove any doubt
that subsidiaries controlled by the State are subject to audit by the Auditor-General.

The Committee also recognises that legal, logistic or other factors may preclude the Auditor-General
from direct involvement in the ongoing audits of some or all foreign-based subsidiaries. It considers
therefore that appropriate provisions should be inserted in the Audit Act which address such
circumstances but preserve the Auditor-General’s primary audit position.

To achieve this, the amending provisions should establish that the auditor of the overseas subsidiary
may be engaged by the Auditor-General under the existing authority in section 7F of the Audit Act or,
in other instances, must be approved by the Auditor-General. Where the latter applies, such as where
the subsidiary has an obligation under the offshore legislation to appoint an auditor, the amendments
should also identify the responsibilities of the controlling government entity for ensuring the
Auditor-General’s approval is obtained and all audit reports are transmitted to the Auditor-General.

Recommendation 34: The definition of “authority” within section 3 of the
Audit Act 1994 be amended to expressly indicate that
the sub-definition of an entity encompasses subsidiaries
controlled by the State.

Recommendation 35: Provisions be included in the Audit Act 1994 to cover
circumstances which preclude the direct involvement of
the Auditor-General in the ongoing audits of overseas
subsidiaries. The amending provisions should establish
appropriate oversight powers for the Auditor-General
in relation to such audits and identify the associated
responsibilities of the controlling government agency.

6.1.6 Disclosure of information to external parties and power to
conduct joint audits and/or investigations

Nature of this topic

The Audit Act sets out in sections 16F and 20A provisions governing the use and disclosure of
information acquired by the Auditor-General, and employees and contractors of the Victorian
Auditor-General’s Office during the course of audits.

261 Auditor-General Act 1997 (Cwlth), ss. 12 and 13
262 Public Audit Act 2001 (NZ) s. 5
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Section 16F enables the Auditor-General to provide written information to certain external parties,
including the Chief Commissioner of Police, if it is considered during an audit that a matter warrants
further investigation or attention. This provision allows the Auditor-General to communicate with
regulatory or investigative bodies if a matter falling within their official purview was assessed by the
Auditor-General during an audit as requiring their attention.

Section 20A(1) prohibits improper use of information acquired during audits by the Auditor-General,
employees and contractors, and restricts the divulgence or communication of such information to

the carrying out of functions under the Audit Act. Section 20A(3) applies a similar prohibition on
improper use of information acquired by regulatory or investigatory bodies under section 16(F).

The Committee’s Discussion Paper identified that the Auditor-General had expressed the view in
correspondence to it that, by application of the above provisions, the Audit Act does not authorise the
passing of information by the Auditor-General to external regulatory or investigative bodies other than
when acquired during the course of an audit. As the Auditor-General could receive information worthy
of passing to such bodies but not necessarily sourced from an audit, the Auditor-General has proposed
that an amendment be made to section 20A and/or section 16F to address this gap.>®

The Auditor-General has also proposed to the Committee that the Audit Act be amended to provide
that third parties receiving audit material which is not a “proposed report” be prohibited from further
disclosing that material. The conditions relating to persons receiving a proposed report are set out in
section 20A(2) of the Audit Act.

This latter suggested amendment of the Auditor-General would apply to persons improperly receiving
confidential audit information. While not specifically identified by the Auditor-General, such instances
would likely include cases of unauthorised leaking of audit material including working papers to
external parties.

The Committee recognised in its Discussion Paper that the review announced by the Premier in
November 2009 of Victoria’s integrity and anti-corruption system includes consideration of the
coordination of the State’s integrity and anti-corruption bodies. The Committee indicated that

the above issues on the adequacy of the coverage within the Audit Act of the Auditor-General’s
interactions with other investigative or regulatory organisations are likely to be relevant to that
review. The June 2010 findings of the integrity and anti-corruption review on this particular matter are
addressed in later paragraphs of this section.

Views expressed to the Committee in submissions

VAGO'’s submission to the Committee provides some additional comment on the Auditor-General’s
support for an amendment to the Audit Act on this matter. The submission states:?*

The Auditor-General has proposed that the secrecy provisions be amended to:

. allow information obtained outside an audit to be referred to an appropriate
agency; and

. prevent third parties improperly receiving information from disclosing it further.

The Auditor-General acknowledges that the first proposed amendment may impact on
the current review of Victoria’s integrity system. The Auditor-General has raised this

263 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 28 August 2009

264 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.19
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issue in the context of the ability for such a system to be coherent and integrated and
notes that the current secrecy provisions are flawed in a number of respects and can
actually hinder cooperation and strengthening of operational relationships between
integrity organisations.

ACAG’s submission also includes comment on this topic which supports the Auditor-General’s
proposed amendments.

DIIRD also offered comment on the topic in its submission and advised the Committee its general
view is that ‘there should not be a limitation on the Auditor-General providing information in his
possession on wrongdoing to the relevant investigatory agency in the public interest.”**

Situation in other jurisdictions

The Committee’s research indicates that the audit statutes in other Australasian jurisdictions generally
address the protection of the confidentiality of information gathered by audit personnel during the
discharge of audit functions in a manner similar to Victoria. In some cases, the prohibition on improper
use of information exempts disclosure to investigatory or policing organisations when such disclosure
is deemed to be in the public interest. Unlike the Victorian position in section 16(F) of the Audit Act,
these exemptions do not limit disseminated information to that gathered during the course of an audit.

In addition, a number of jurisdictions impose specific restrictions on disclosure of draft report material
provided by the Auditor-General to designated parties as part of official clearance processes. This
equates with the Victorian approach in section 20A(2) of the Audit Act.

The audit legislation in other jurisdictions does not specifically impose disclosure restrictions on
persons improperly receiving confidential audit information.

A summary of the situation across jurisdictions is presented in Appendix 5.

Relevant findings of the review of Victoria’s integrity and anti-corruption
system commissioned by the government

The June 2010 report on the results of the review of Victoria’s integrity and anti-corruption system
commissioned by the government examined the level of coordination between Victoria’s integrity
bodies including the Auditor-General. The review found ‘there is currently no collective forum for
integrity bodies to coordinate their activities or share information.’**

With regard specifically to the Audit Act, the review identified that sections 16F and 20A put
restrictions on the sharing of information gained during the course or conduct of an audit. It indicated

‘there is no power in the Act to cooperate in investigations with other independent officers or other
audit offices.”*"

265 Department of Innovation, Industry and Regional Development, submission to the Committee, received
7 April 2010, p.5

266 State Services Authority, Review of Victoria's integrity and anti-corruption system, 31 May 2010, p.14
267 ibid.
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Proposed establishment of an Integrity Coordination Board

The review recommended that an Integrity Coordination Board, comprising membership of Victoria’s
core integrity bodies, including the Auditor-General, be established to strengthen cooperation and
coordination across the integrity system. The report of the review states that:2%

The Board should be empowered to share information and conduct joint investigations.
1Its legislation should establish an obligation for members to refer matters that come to
their attention to the appropriate body for investigation. This should override provisions
in integrity bodies’Acts that currently restrict information sharing. Consideration should
also be given to whether individual integrity bodies’ Acts require amendments to enable
information sharing and joint investigations.

As indicated in the review’s report, the proposed legislation establishing the Integrity Coordination
Board would override section 16F of the Audit Act and thus remove the current restriction in that
section which limits sharing of information by the Auditor-General with other integrity bodies to
material gathered during the course of an audit.

The Committee supports the legislative change proposed by the review and considers it will
significantly enhance the statutory position of the Auditor-General concerning information-sharing
with other integrity bodies and participation in joint investigations with those bodies.

The Committee recognises that the nature of amendments, as deemed necessary, to the legislation

of individual integrity bodies, including the Audit Act, to complement the statutory creation of the
Integrity Coordination Board is a matter that will be determined by the Chief Parliamentary Counsel as
part of the drafting procedures relating to the new Board. The Committee does not therefore make any
recommendations on this matter.

Joint audits with other audit offices

The point made in the review’s report that there is no power in the Audit Act to enable the
Auditor-General to participate in joint investigations with other bodies, and particularly, other audit
offices, is a matter that has been raised with the Committee during its Inquiry.

VAGO'’s submission to the Committee identifies that ‘/n cases where public funding or programs
straddle jurisdictions, there is no ability to exchange information nor delegate powers to other audit

offices.”*

At the Committee’s public hearing, the Auditor-General was asked to comment on this matter in the
context of the contemporary widening of the financial relationship between the Commonwealth and
State and Territory governments and whether corresponding changes to legislation in other states
would be necessary. As part of his comments on this issue, the Auditor-General stated in evidence
that:2"

The BER [Building the Education Revolution] initiative is doing some audits in schools
here in Victoria, and under their legislation if they find a real problem or they see a real
problem, they cannot alert us to it because of their secrecy provisions, so in a sense,
in the way commonwealth—state funding is going, we have raised it. We have to begin
somewhere.
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ACAG also addressed this matter in its submission to the Committee. It stated:?”!

The global financial crisis resulted in a number of stimulus packages administered by
Commonwealth agencies but with funding provided to the States and Territories along
with the expectation they would deliver various outcomes. This is an example of a
situation where Auditors-General could work effectively together to assess outcomes in
the interests of the whole Australian public. The PAEC may wish to consider legislation
facilitating such work including the capacity for the Victorian Auditor-General to share
information in such circumstances.

The Commonwealth Auditor-General has also raised this issue in submissions provided to the
Australian Parliament’s Joint Committee of Public Accounts and Audit. The Commonwealth
Auditor-General referred to:?”?

... the development of a new Intergovernmental Agreement that is aimed at improving
the quality and effectiveness of government services by reducing Commonwealth
prescriptions on service delivery by the States and Territories, providing them with
increased flexibility in the way they deliver services to the Australian people.

The Commonwealth Auditor-General identified several options, from the perspective of the Australian
audit legislation, to enhance external accountability arrangements arising from the above emerging
circumstances which included:*”

Explore opportunities and any necessary legislative changes which would assist in further
cooperation between the Auditor-General and State and Territory Auditors-General.
Such arrangements would be designed to assist in the Commonwealth and State and
Territory Auditors-General working in a complementary manner and may provide for
the authority for the Auditor-General to share information obtained during the course of
audits with State and Territory Auditors-General.

Position reached by the Committee

As mentioned in an earlier paragraph, the Committee supports changes to the Audit Act relating to

the creation of an Integrity Coordination Board as proposed by the review of Victoria’s integrity and
anti-corruption system commissioned by the government. As the government’s process for establishing
the new Board will incorporate such changes, no recommendations by the Committee on this
particular issue are included in this report.

Based on other matters relevant to this topic mentioned in the integrity and anti-corruption report and
those that have been raised directly with the Committee during its Inquiry, the Committee considers
that two additional changes to the Audit Act are warranted, namely:

e insertion of an explicit authority for the Auditor-General to share information with
Australian State and Territory Auditors-General and to participate in joint audits with those
Auditors-General — such an amendment would support the accountability implications
arising from the recent expansion in Commonwealth-State financial arrangements; and

271 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.67
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e widening of section 20A to impose disclosure restrictions on persons, other than authorised
recipients specified in the Act, who come in possession of all or part of a proposed report of
the Auditor-General.

With regard to the former matter, the Committee reported to Parliament in October 2009 on its
assessment of the emerging developments under the new federal financial framework, including the
envisaged role of the Auditor-General in the verification of outcomes, such as those pertaining to
expenditure under the Commonwealth’s economic stimulus plan. In its report on the 2009-10 budget
estimates, the Committee recommended the government seek clarification with the COAG Reform
Council on this matter.?

In its response to that report, the government expressed the view that such action was not necessary
as expenditure under the new Intergovernmental Agreement on Federal Financial Relations is

‘subject to the usual scrutiny of Auditors-General in each jurisdiction and the Agreement does not
change the relationship between the Commonwealth and the States in a way as to diminish the role of
Auditors-General.”*”

It can be seen that the government considers there are no new impacts on the role of Auditors-General
under the new federal financial framework. Cognisant of this view, the Committee considers there

is a need to strengthen the legislative authority of the Auditor-General to jointly work, and share
information, with other Auditors-General and, particularly the Commonwealth Auditor-General in the
context of federal funding. With such action, the Auditor-General would be better placed to scrutinise
federal funding on behalf of the Victorian Parliament and also as a service to the Commonwealth
Parliament via interactions with the Commonwealth Auditor-General. Such scrutiny would include
the management of significant levels of federal funding, and on occasions a mix of federal and state
funding, in the delivery of programs and projects in the State.

The Committee considers that an amendment to the Audit Act along the above lines would also
constitute a useful precedent to assist other jurisdictions across Australia in their periodic deliberations
on potential complementary enhancements to their audit legislation.

Recommendation 36: The Audit Act 1994 be amended to assign an explicit
authority for the Auditor-General to share information with
other Commonwealth Auditors-General and to undertake
joint audits with other Commonwealth Auditors-General.

Recommendation 37: Section 20A of the Audit Act 1994 be widened to impose
disclosure restrictions on persons, other than authorised
recipients specified in the Act, relating to all or parts of any
proposed report of the Auditor-General coming into the
possession of those persons.

274 Public Accounts and Estimates Committee, Report on the 2009-10 Budget Estimates — Part Two, October 2009,
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6.1.7 Legal issues experienced by the Auditor-General concerning
sections 3, 12 and 15(1)(b) of the Audit Act

Nature of this topic

The Committee included this topic in its Discussion Paper given the experiences of the
Auditor-General with legal issues that arose during a performance audit on Managing Complaints
Against Ticket Inspectors. The Auditor-General tabled a report on that audit in Parliament in July 2008
and included the following comments which centred on sections 3, 12 and 15(1)(b) of the Audit Act
and the legal status of the Public Transport Ombudsman Limited (PTO Ltd):?7

This audit was conducted under section 15(1)(b) of the Audit Act 1994 which allows the
Auditor-General to conduct any audit necessary to determine whether the operations or
activities of the whole or any part of the Victorian public sector (whether or not those
operations or activities are being performed by an authority or authorities) are being
performed effectively, economically and efficiently and in compliance with all relevant
acts.

1t is not clear that the PTO Ltd is an ‘authority’ for the purposes of the Audit Act, since
it is not established under an Act, and is therefore unlikely to be a ‘public body’ under
the Act. It is also unclear that it is an entity of which the state has control, control being
defined by reference to the relevant accounting standard, rather than, for example, by
reference to the number of government appointed directors.

Our view was that the audit could proceed on the basis that, notwithstanding doubts
about being an ‘authority’ under the Act, PTO Ltd and its operations could be seen
as part of the Victorian public sector, and therefore within section 15(1)(b) of the
Audit Act 1994, which does not rely on the definition of ‘authority’. This view is
supported by the fact that it is likely that PTO Ltd is a ‘public entity’ for the purposes of
the Public Administration Act 2004.

Despite this, the PTO Ltd board refused to concede jurisdiction but agreed to assist the
audit voluntarily.

An alternative proposal to have PTO Ltd prescribed as an ‘authority’ by regulation
made under section 3(e) of the Audit Act 1994 was rejected by the board at an early
stage of the audit.

During the conduct of the audit, the PTO [Public Transport Ombudsman] also raised the
potential to breach the Privacy Act 1988 (Commonwealth) if it provided full information
requested by audit. Full and free access to all information is a fundamental tenet of
the auditor s role and consistent with the relevant auditing standard and the role of the
Auditor-General.

Following legal advice obtained by audit and notices issued under section 11 of the
Audit Act 1994, the PTO agreed to provide the full information.

A further issue was the application of section 12 of the Audit Act 1994 which removes any

legal restrictions upon the access that the Auditor-General has to documents. Section
12 applies only to ‘authorities’ and its application to PTO Ltd was therefore doubtful.

276 Victorian Auditor-General’s Office, Managing Complaints Against Ticket Inspectors, July 2008, p.2
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Once the audit was underway, the approach of both the PTO Ltd board, and the PTO
was cooperative. Notwithstanding this, the audit should not have to rely on voluntary
cooperation in order to carry out a performance audit.

The Auditor-General s mandate in carrying out this performance audit was unclear in
a number of respects. This had the potential to detrimentally affect the integrity of the
audit, and to affect its timeliness.

In the light of the above experiences, the Auditor-General proposed to the Committee that a suitable
amendment be made to the Audit Act to ensure that situations similar to those experienced with the
PTO Ltd are clearly covered by the provisions of the Act.?”

Further views expressed to the Committee in VAGO’s submissions

VAGO’s submission to the Committee elaborated on the Auditor-General’s proposed amendment with
the following comments:?”

The Auditor-General has proposed amending the Act to ensure that companies limited
by guarantee, controlled by Government are subject to audit, and that those entities are
subject to the information access provisions in the Act.

The Auditor-General refers to the discussion in the paper surrounding the audit
mandate and the 2008 audit report concerning complaints against ticket inspectors
(pages 76—77). The PTOV [Public Transport Ombudsman (Victoria)] is a company
established by Government limited by guarantee with the majority of its board appointed
by Government. Consequently it is reasonable to assume that it is controlled by the
executive and that audit access should follow. The PTOV however objected to the audit
on a number of grounds which had the potential to frustrate the audit.

The PTOV model of a company limited by guarantee is increasingly favoured by
Government as a vehicle for carrying out functions, especially in the consumer complaint
handling area. The Energy and Water Ombudsman (EWOV) has a similar structure.
Where such entities are controlled by the executive, or spend public money, then they
should be subject to the audit mandate consistent with generally accepted public sector
accountability standards.

Position reached by the Committee

The essence of the issue raised by the Auditor-General, arising from the experiences of VAGO during
the audit of PTO Ltd, was whether the PTO Ltd, given it is a company limited by guarantee, was an
entity controlled by the State and thus fell within the definition of an authority under section 3 of the
Audit Act. The matter was eventually resolved between the parties.

Control is defined in section 3 of the Audit Act as having the same meaning as in the Australian
accounting standard that applies to entities that are required to form part of consolidated statements
prepared by a parent company under the Corporations Act. The relevant accounting standard,
AASB 127, Consolidated and Separate Financial Statements, outlines several factors which may
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control of an entity in the public sector, including where ‘the government has broad discretion, under
existing legislation to appoint or remove a majority of members of the governing body of that entity.”*”

The PTO Ltd is governed by a board of seven members, four of which, including an independent
Chairperson, are appointed by the Minister for Transport.

The Committee’s Discussion Paper identified that one possible avenue for avoiding similar problems
in the future with entities such as the PTO Ltd is the legislative approach relating to the control
concept adopted in the Canadian audit legislation. That legislation extends the definition of control to
encompass corporations without a share capital and states that:>*

A corporation without share capital is controlled by a municipality or government if it is
able to appoint the majority of the directors of the corporation, whether or not it does so.

ACAG, in its submission to the Committee drew attention to a similar approach taken in the
Tasmanian audit legislation, which in its section 4, includes within the definition of a State entity:>!

(f) the council, board, trust or trustees, or other governing body (however designated)
of, or for, a corporation, body of persons or institution, that is or are appointed by the
Governor or a Minister of the Crown.

ACAG went on to say that “...the Canadian solution is stronger by reference to “is able to ..., whether
or not it does so.’

The Committee therefore advocates that an equivalent provision be inserted in the Audit Act to remove
any doubt that companies without share capital such as the PTO Ltd and other similar companies are
controlled by the State and subject to audit by the Auditor-General.

Recommendation 38: The Audit Act 1994 be amended to provide that a company
without share capital is controlled by the State if the State is
able to appoint the majority of the directors of the company,
whether or not it does so.

6.1.8 Charging of audit fees
Nature of this topic

Section 10 of the Audit Act authorises the Auditor-General to charge fees to audited agencies for audits
of annual financial statements conducted under section 9, and to the responsible minister for the audit
of the State’s annual financial report conducted under section 9A.

The Committee’s Discussion Paper identified that the Auditor-General has advised in correspondence
that section 10 does not encompass audit opinions expressed on performance statements prepared
under the Local Government Act 1989 or on performance indicators of agencies under section 8(3) of
the Audit Act.

279 Australian Accounting Standard AASB 127, Consolidated and Separate Financial Statements, March 2008, p.17
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The Auditor-General proposed that section 10 be amended to make fees explicitly payable for all audit
opinions expressed by the Auditor-General on financial and performance statements of agencies. In
submitting this proposal, the Auditor-General advised that:?*

Currently, fees are implicitly charged for performance statement audit opinions by
consolidating financial statement and performance statement fees. This amendment
would provide explicit legislative backing for the fees, and improve transparency and
accountability, but would not extend the existing fee arrangements.

In subsequent correspondence to the Committee, the Auditor-General also proposed that the words
‘incurred by or on behalf’ in section 10(1), when referring to reasonable costs and expenses incurred
by the Auditor-General, be removed. The Auditor-General stated that this proposal reflected a
recommendation by Parliament’s performance auditor in 2007 and was necessary ‘to give flexibility in
applying financial audit fees across agencies. It ensures the validity of write-ons and write-offs.”*

Views expressed to the Committee in submissions

VAGO’s submission to the Committee restated, in summary form, the Auditor-General’s proposals for
legislative change regarding the charging of audit fees. ACAG’s submission on the topic expressed
support for the Auditor-General’s proposals.

The submission received from DIIRD, reflecting an audited entity’s viewpoint, states that ‘if the
Auditor-General is required to conduct an audit under empowering legislation, there ought to be cost
recovery. However, if an audit is conducted as a matter of discretion [such as performance audits], it
ought to be funded centrally...”**

Situation in other jurisdictions

The Committee’s research of audit legislation in other Australasian jurisdictions shows that most audit
statutes assign a broad-ranging authority to the Auditor-General to determine if an audit fee should be
charged to an audited entity. In some jurisdictions, this authority extends beyond financial audits.

A summary of the situation across jurisdictions is presented in Appendix 5.
Position reached by the Committee

The Committee is of the opinion that an amendment to the Audit Act which provides that audit fees are
chargeable for all mandatory attest audits undertaken by the Auditor-General would formalise within
the legislation a long standing budgetary principle underpinning the charging of audit fees in Victoria.

Under this principle, the costs of attest audits of financial statements and performance statements are
recoverable by the Auditor-General from audited entities while the costs of performance and other
audits, which result in detailed reports to Parliament, have no specific statutory timing and involve
non-standard reporting on managerial and organisational performance, are borne directly, in aggregate,
from the Consolidated Fund on behalf of Parliament.
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Under Victoria’s output management system, the level of resources allocated to VAGO each year
reflects the above two categories of audit functions through the application to VAGO of outputs
headed:?*

o Audit reports on financial statements — encompassing the core statutory responsibilities
of the Auditor-General to express an audit opinion on financial statements and, in
some areas, performance statements such as with municipal councils. The costs of this
output are funded to VAGO via an annotated appropriation under section 29 of the
Financial Management Act 1994, with recovered costs deemed to have been appropriated by
Parliament.

e  Parliamentary reports and services — comprising audits, mainly performance audits, which
culminate in detailed reports to Parliament as well as the delivery of other services by VAGO
for Parliament which aim to foster enhanced accountability and performance in the public
sector. The costs of this output are funded directly from the Consolidated Fund under the
authority of the annual appropriation act.

The Committee considers that an amendment to section 10 of the Audit Act to explicitly authorise the
Auditor-General to charge fees for all mandatory audit opinions expressed by the Auditor-General on
financial statements and performance statements of agencies, as well as any other attest audit function
assigned under future legislation, would more accurately align the legislative authority to charge fees
with the output structure in place for the annual funding of VAGO’s operations. Such an amendment
should be worded in a way which formalises the existing fee charging practices of VAGO and gives
the necessary flexibility to the Auditor-General to apply audit fess across agencies.

Recommendation 39: Section 10 of the Audit Act 1994 be amended to explicitly
authorise the Auditor-General to charge fees for all
mandatory attest audit functions specified in the Act,
including audit opinions expressed on financial statements
and performance statements of agencies.

6.1.9 Application of the statutory definition of ‘Authority’ to
Administrative Offices and multiple entities

Nature of this topic

The Public Administration Act 2004, in section 11, provides that the Governor in Council may by
order establish an Administrative Office in relation to a department. This Act further provides that the
head of a department is responsible for the management of the functions of any Administrative Office
relating to it and the Office’s head is responsible to the departmental head on all matters relating to the
Office.

The Committee’s Discussion Paper indicated that, notwithstanding the apparent direct link between

a department and any related Administrative Offices, the Auditor-General had proposed that the
definition of ‘Authority’ in section 3 of the Audit Act be extended to include Administrative Offices to
guard against ‘... circumstances whereby the device could be used to avoid audits...”*°

The Committee also identified in its Discussion Paper that a second matter raised with the Committee
by the Auditor-General concerning the statutory definition of an ‘Authority’ relates to whether the
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definition extends beyond singular entities to include multiple entities. The past stance of VAGO has
been based on earlier legal advice that the singular expression in the definition would also include the
plural under section 37(c) of the Interpretation of Legislation Act 1994. When raising this point with
the Committee, the Auditor-General advised the Committee that, based on more recent legal advice
received by VAGO, a suitable amendment to the definition would remove any doubt on the matter.?”

VAGO’s submission to the Committee subsequent to release of the Discussion Paper summarised the
Auditor-General’s two proposals for legislative change and stated:>®

The Auditor-General has proposed that:

. administrative offices be expressly provided for in the definition of ‘authority’
in the Act,; and

. based on legal advice, a technical amendment be made to ensure that the
definition of ‘authority’includes multiple entities.

These amendments remove potential challenges to mandate coverage.

Position reached by the Committee

The Committee notes that the Public Finance and Accountability Bill 2009, currently under
consideration by the Legislative Council, does not change the line of responsibility of a head of an
Administrative Office to the relevant departmental head but extends the responsibilities of the position
to include the public finance and accountability responsibilities conferred under the Bill.

The responsibilities of a head of an Administrative Office do not extend to the preparation of
financial statements for audit by the Auditor-General or the submission of an annual report

to Parliament. These functions rest with the related department. In fact, section 45(4) of the

Financial Management Act 1994, which is reiterated in the Public Finance and Accountability

Bill 2009, stipulates that the financial statements of an Administrative Office, other than the
Environment Protection Authority (which is a statutory authority and therefore an authority for both
financial management and audit purposes), must be incorporated and consolidated within the financial
statements of the relevant department.

The Public Administration Act 1994 and the Financial Management Act 1994 identify that an
Administrative Office is responsible to, and forms part of, the relevant department. The Committee
does not therefore consider there is risk that an Administrative Office could be used in some way
to avoid audit scrutiny. The need for any legislative change on the matter would be subject to legal
consideration during future drafting of amendments to the Audit Act.

The Committee also considers that, whether the definition of ‘Authority’ in section 3 of the Audit Act
should be amended to expressly cover multiple entities is a technical matter best determined through
legal assessment at a drafting phase.
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Recommendation 40: The adequacy of coverage within the Audit Act 1994 of
the definition of an Authority within section 3, in terms of
Administrative Offices and multiple entities, be assessed
during development of future amendments to the Act.

6.1.10 Automatic involvement of the Auditor-General as the auditor of
State companies

Nature of this topic

Section 16D of the Audit Act provides that the Auditor-General may accept appointment under
the Corporations Act as the auditor of a State company. The section defines a State company as ‘a
company of which the State or an authority has control.’

Elsewhere in the Audit Act, in section 3, an authority is defined as including an entity, other than
a department or a public body, of which the State or a public body has control. Control is defined
as having the same meaning as the accounting standard governing the preparation of consolidated
statements under the Corporations Act.

The Auditor-General is therefore the statutory auditor of companies controlled by the State for public
accountability purposes on behalf of the Victorian Parliament. Their financial statements are subject
to audit by the Auditor-General. In addition, their operations may from time to time be subject to
performance audit scrutiny by the Auditor-General in accordance with the powers in the Audit Act
assigned by Parliament.

The Committee’s Discussion Paper identified that the Auditor-General had proposed that the Audit Act
be amended ‘fo provide that, where the State holds more than 50% of shares in a corporation, the
Auditor-General automatically is the auditor.’® The Auditor-General expressed the view that this
change would ‘improve accountability, as any organisation controlled or owned by Government
should be subject to audit by the Auditor-General.”*

The matters raised by the Auditor-General are therefore already addressed in terms of the operations
of State-controlled companies under Victorian legislation. However, the managing body of a

State company is not currently compelled to appoint the Auditor-General as its auditor under the
Corporations Act even though the Auditor-General is the statutory auditor of the company on behalf of
the Victorian Parliament.

Situation in other jurisdictions

In most Australian jurisdictions, the audit legislation mirrors the position in Victoria and includes
government-controlled companies within the statutory definition of entities subject to audit by the
Auditor-General. The legislation also provides, in most cases, that the Auditor-General may accept
appointment under the Corporations Act as auditor of controlled companies.

The legislation in the Australian Capital Territory stipulates that the Auditor-General must accept such
an appointment.

While the Queensland legislation provides that the Auditor-General may accept appointment as auditor
under the Corporations Act, it goes further to require the shareholders of a company that is a public
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sector entity to appoint the Auditor-General as its auditor.?”! ACAG advised of this legislative approach
in Queensland in its submission to the Committee.

The situation across jurisdictions on this topic is summarised in Appendix 5.
Position reached by the Committee

It is clear to the Committee from its reading of sections 3 of the Audit Act that the financial

and managerial operations of a company controlled by the State are subject to audit by the
Auditor-General. That section recognises the accountability obligations of such companies to the
Victorian Parliament given their status as a controlled entity of the State.

Under section 1281 of the Corporations Act 2001, an Auditor-General in Australian jurisdictions is
taken to be a registered company auditor for the purposes of the Act.

The Committee considers that State-controlled companies should be obligated to appoint the
Auditor-General as their auditor under the Corporations Act in recognition of their controlled status
and that the Auditor-General their statutory auditor under the Audit Act for public accountability
purposes in Victoria.

The Committee is not aware of any reason why such companies should have the option of appointing
an auditor other than the Auditor-General under the Corporations Act, given their operations as a State
entity are automatically subject to scrutiny by the Auditor-General.

An amendment to the Audit Act to provide for the automatic appointment of the Auditor-General as
the corporations auditor of State-controlled companies would ensure there is one audit process in
place, involving the Auditor-General as Parliament’s appointed auditor, to meet the financial reporting
and audit requirements of both the Audit Act and the Corporations Act. The Committee considers

this legislative requirement would avoid unnecessary duplication and maximise the efficiency and
effectiveness of the audit function in meeting the needs of both statutes.

Recommendation 41: The Audit Act 1994 be amended to require all companies
controlled by the State to appoint the Auditor-General as
their auditor under the Corporations Act 2001.

6.1.11  The Auditor-General’s power to call for documents

Nature of this topic

Section 11(1) of the Audit Act sets out the Auditor-General’s power to require persons to produce
documents and other information required for the efficient and effective conduct of audits. The power
enables the Auditor-General to call for, by written notice, any person to appear before him or her and
produce documents considered relevant to any audit. It covers all outside parties including private
sector contractors engaged in the delivery of a public service.

Section 11(3) enables the Auditor-General to examine upon oath any person relating to all matters
necessary for the execution of powers under the Audit Act.

While the “call for’ power under section 11(1) appears to be strong, it does not necessarily facilitate
audit verification that all requested documentation has been produced and constitutes accurate
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and reliable evidence, particularly where an examination upon oath has not been made under
subsection 11(3).

As mentioned in the Committee’s Discussion Paper, the Auditor-General had advised the Committee
in correspondence that legal advice relating to section 11 has identified that the interrelationship of
subsections 1 and 3 of section 11 makes it difficult to extricate a separate and distinct power to require
a person to produce documents without appearing for examination upon oath. The Auditor-General
has proposed to the Committee that the section be redrafted to provide such a separate and distinct
power.*?

Views expressed to Committee in submissions
VAGO’s submission to the Committee reiterated the Auditor-General’s view on section 11 that:?

.. as presently drafted, the provision is cumbersome as it does not clearly delineate
between the power to call and the power to produce documents. This amendment would
clarify the provision so it functions more efficiently and effectively.

In its submission, ACAG expressed support for the Auditor-General’s proposed amendment. In doing
so, it stated that one of the general principles adopted by ACAG on the role of an Auditor-General
(principle 3) reads as follows:?*

Perhaps the most important power of Auditors-General is that of access to information
to carry out the audits.

Position reached by the Committee

The Committee recognises the importance of clear information-gathering powers to the discharge

of the independent functions of an Auditor-General. The Committee therefore advocates that the
interrelationship between subsections 1 and 3 of section 11 of the Audit Act be reviewed with the aim
of bringing about a more distinct separation of the power of the Auditor-General to require persons to
appear and produce documents, under section 11(1), from the power to examine persons upon oath, in
section 11(3).

Recommendation 42: Section 11 of the Audit Act 1994 be amended to bring about a
more distinct separation of the power of the Auditor-General
in subsection 1 to require persons to appear and produce
documents from the power in subsection 3 to examine
persons upon oath.

6.1.12 Incorporation of submissions or comments of audited agencies
in reports of the Auditor-General tabled in Parliament

Nature of this topic

Section 16(4) of the Audit Act obligates the Auditor-General to include in reports tabled in Parliament
any submissions or comments of audited agencies, received within specified timelines, or a summary
of those submissions or comments in an agreed form.
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The procedures that must be followed by the Auditor-General in obtaining agency comments and the
associated timelines are set out in section 16(3).

These legislative requirements are long standing and have been a traditional practice of the
Auditor-General in Victoria. The requirements ensure that the principle of natural justice/procedural
fairness is accorded to agencies in respect to the content of audit reports and their published
conclusions, findings and recommendations. Additionally, they constitute a valuable avenue for audit
staff in identifying the existence of any factual errors in audit reports.

The Committee’s Discussion Paper mentioned that it is now standard practice of the Auditor-General
to include in reports to Parliament the following paragraph when introducing agency responses:?*

The comments and submissions provided are not subject to audit nor the evidentiary
standards required to reach an audit conclusion. Responsibility for the accuracy, fairness
and balance of those comments rests solely with the agency head.

The Committee signalled at the time that it intended to consider the need or otherwise for inclusion
within the Audit Act of a provision which emphasises that the responsibility for the accuracy, balance
and substantiation of agency responses rests with the agency head.

Many reports of the Auditor-General include an extract of agency responses in the upfront ‘audit
summary’ section with the full response presented separately in an Appendix to the report. The
Committee is not aware if the published extracts of responses are agreed with agencies by the
Auditor-General.

In addition, and as noted by the Committee in its Discussion Paper, on occasion, the Auditor-General
has included in reports to Parliament further audit commentary on agency responses.?®® Agencies are
not provided with the opportunity to respond to the additional audit comments.

The Committee has also noted that, in a very recent report, the Auditor-General has included an
‘acquittal response’ to an agency’s response which, in lieu of additional audit comment, reproduces
a letter forwarded to the agency by the Auditor-General. This acquittal response includes reasons for
the Auditor-General’s disagreement with the agency on particular issues raised by it in its response as
published in the report.?’

The Committee mentioned in its Discussion Paper that the Auditor-General had proposed in
correspondence to the Committee, but without elaboration, that section 16(4) of the Audit Act be
changed ‘to remove the obligation to publish agency comments or an agreed summary in response to a
report.’*® The Committee indicated that the Auditor-General would have the opportunity to elaborate
on his proposal during the Inquiry’s public submissions and hearings stages.

Views expressed to the Committee in submissions and at public hearings

VAGO’s submission to the Committee outlined, as follows, the factors underpinning the
Auditor-General’s proposed legislative change on this topic:>”

295 See, for example, Victorian Auditor-General’s Office, Responding to Mental Health Crises in the Community,
November 2009, p.xiii

296 See, for example, Victorian Auditor-General’s Office, Performance Reporting by Departments, May 2010, p.xv

297 Victorian Auditor-General’s Office, Management of Prison Accommodation using Public Private Partnerships,
September 2010, Appendix C, p.35

298 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009

299 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.21
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This provision is an impediment to independence, and conflicts with the Auditor-General s
role as Parliaments independent auditor. On one reading it could be construed as a
lack of confidence in the ability of the Auditor-General's office to carry out its functions
professionally and impartially, and overlooks the important natural justice safeguard for
audited agencies which the office observes.

As previously outlined to the PAEC, the Auditor-General proposes the removal of the
obligation to publish agency responses. INTOSAI Independence Principle 6 provides
that Auditors-General should have the freedom to decide the contents and timing of
audit reports. The requirement to publish responses reduces this discretion.

Agencies are already consulted well beyond the requirements of the Act and are afforded
natural justice as a matter of course. The Auditor-General has proposed amending the
Act to clarify the natural justice requirements, especially in relation to third parties.
There are numerous opportunities for agencies to voice their views, both during the
audit process and separately.

In performing an audit, auditors are subject to professional standards, for example
relating to evidentiary requirements to make conclusions and findings, and the legal
requirements under the Act. Audit reports comply with these standards. Agency comments
however are not subject to any such standards. There is no requirement for them to be
evidence based, nor to meet any external verification criteria.

Consequently, their veracity cannot be objectively verified and they can and are
frequently used to merely repeat the Executive’s position rather than addressing issues
in the audit. These types of responses add little and should not be allowed to detract
from the auditor s independent conclusions. Further, audit reports should not be used as
a platform. In effect, the requirement to publish comments is a direction as to the content
of an audit report.

A potential alternative is to provide that the Auditor-General must include a fair summary
of agency responses. Such a summary however, must not be subject to approval by the
audited agency as again this would undermine the fundamental principle of the auditor
forming an independent opinion.

At the Committee’s public hearing, the Auditor-General responded to a number of questions from the
Committee on this subject.

When asked whether agencies should have the opportunity to provide their comments in a professional
way under their responsibilities and accountability, the Auditor-General’s response included:**

The question I ask is: what is the requirement to do it in a professional way, because
they are not bound by the standards? ... We are providing a free forum in the primary
report when, arguably, they have a range of other avenues. There is an obligation on the
auditor to do procedural fairness, there is no denying that, but they have a range of other
avenues to make their views known...

300 Mr D. Pearson, Auditor-General, transcript of evidence, 7 April 2010, p.25
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On potential alternative approaches such as provision of a later separate government response, the
Auditor-General commented:*"!

Clearly it is a matter for the committee. My position, I suppose, is how many controls
and constraints do you put on? I agree that the auditor must accord with the auditing
standards because that is the foundation of our work. We have professional obligations
in how we do that.

1 agree that in today s world we do procedural fairness, and I am obligated to do that
professionally but I suppose my argument is that it is an audit report and that is where
it should stop.

ACAG?’s submission supports the stance of the Auditor-General. The submission included the
following comment:*

A difficulty in section 16(4) which ACAG believes restricts the A-GS capacity to
independently report, is the inclusion of the words “in_a form agreed between the
Auditor-General and the authority or department head.” (ACAG s emphasis). There may
be circumstances where differing points of view make it impossible for the A-G and the

auditee to reach such agreement potentially leading to the A-G s ability to independently
report being comprised.

The Secretary, Department of Treasury and Finance, in evidence to the Committee, expressed his view
on the Auditor-General’s proposal in the following terms:3®

1t is not clear to me why reducing the information coming to Parliament would be a good
thing...

1 think when a report comes to Parliament it is quite capable of forming a view based
upon all the information, whether it is from the Auditor-General or commentary from
departmental heads. It is not clear to me why it is in the public interest to reduce that.

Expressing a view from an auditee’s perspective, DIIRD in its submission strongly opposes removal of
the statutory requirement to include agency comments in audit reports ‘for natural justice reasons.’**

In evidence to the Committee, the Secretary, Department of Transport, also commented on this topic
from the viewpoint of an audited agency. The Secretary informed the Committee:**

I have not discussed that directly with the Auditor-General. I think generally speaking it
would be helpful for the community and for Parliament to see both sides of a dialogue
that is taking place, so generally speaking, giving departmental heads the opportunity
to qualify or comment around recommendations made by the Auditor-General in no way
dilutes or compromises those recommendations; they stand as they are.

301 ibid.
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My view would be that enabling us to provide commentary is generally helpful. I would
expect the highest standards from agency chiefs in terms of the comments that are made
and we would generally comply with the highest standards possible. I am not aware of
any difficulty in my portfolio arising from comments we have made in response to the
Auditor-General s reports. [ am sure he would raise them with me if there were any such
difficulties. So, generally speaking I do not have a strong view other than to say that I
think it is helpful for the department to put its position in response and to be accountable
for that position.

Professor Kerry Jacobs expressed the view in his submission that the incorporation of comments from
agencies in tabled audit reports ‘is good practice and to be encouraged. It also provides a good basis
for follow up by the PAEC against the statements made by the agencies.”>"

Situation in other jurisdictions

The Committee’s research indicates that the audit statutes in most Australian jurisdictions require the
Auditor-General to invite agencies to respond to proposed audit reports within specified timelines.
However, the audit provisions relating to the inclusion of responses in tabled reports vary with some
legislation requiring inclusion of either all or a fair summary, some requiring inclusion of all and two,
like Victoria, requiring all or a summary in an agreed form.

Unlike other jurisdictions, the audit legislation in the Australian Capital Territory assigns some
discretion to the Auditor-General who must ‘fake account of’ agency comments when finalising
reports.

Some jurisdictions extend the consultative process on proposed reports beyond agencies to include
persons whom the Auditor-General considers to have a special interest in the content of a planned
report.

A summary of the situation across jurisdictions is presented in Appendix 5.
Legal advice received by the Committee

To assist its consideration of the need or otherwise for any legislative amendments associated with
this subject, the Committee sought advice from the Victorian Government Solicitor on whether the
current reporting practices of the Auditor-General concerning agency responses are consistent with
Parliament’s intention under the relevant provisions of the Audit Act and the principle of natural
justice/procedural fairness. As mentioned in the earlier paragraphs, the Auditor-General’s current
practices involve:

e the publication in reports of extracts of agency responses separate from their full responses
without any indication of whether the extracts have been agreed with agencies;

e the inclusion of additional audit comment or an acquittal response in reports on agency
responses without an opportunity accorded agencies to respond to that additional comment
or acquittal response; and

e the publication of a qualifying preface to agency submissions and comments which identifies
they are not subject to audit or evidentiary standards required to reach an audit conclusion
and that responsibility for their accuracy, fairness and balance rests solely with the agency
head.

306 Prof. K. Jacobs, submission to the Committee, received March 2010, p.6
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Relevant parts of the legal advice received by the Committee from the Victorian Government Solicitor
on these practices are presented below:*

Presentation of extracts of agency responses separate from but in addition to the complete
responses

On occasion, the Auditor-General includes extracts from this correspondence [the
agency response] after his ‘Audit Summary’, and before the substantive sections of his
reports. However, this is not always the case. It is not clear whether such extracts are
in a form that is agreed between the Auditor-General and the authority. However, we
assume that they are not.

Save that submissions or comments must be reproduced in full somewhere in the report
(unless it is agreed to only include a summary of them), the Audit Act 1994 is silent
as to the precise form in which submissions or comments must be included in a final
report. It is a matter for the Auditor-General as to whether submissions or comments
are also extracted after his ‘Audit Summary’. So long as the full submissions or
comments are included in the report, it is not inconsistent with the Audit Act 1994 for
the Auditor-General to extract sections of those submissions or comments (without the
agreement of the authority) and highlight them in a particular way at an early stage in
his report. There is no statutory obligation for the Auditor-General to give particular
prominence to the full submissions or comments.

In reaching this conclusion, the advice states that ‘We are again reinforced in this conclusion by the
considerations described at [the advice’s] paragraph 22 [which identifies]’:*

. The expansive nature of the Auditor-General’s powers generally (he has
‘complete discretion in the performance or exercise of his or her functions or
powers’); and

. The broad nature of the Auditor-General s powers in relation to the content
of his reports (he may include in his reports any information that he ‘thinks
desirable in relation to matters that are the subject of the Audit’).

Inclusion on occasion of additional audit comment or an acquittal response on agency
responses*”

The Auditor-General has also adopted a practice of providing, in his final reports,
‘further comments’or an ‘acquittal report’ upon the submissions and comments made by
authorities on an earlier version of his report. In some cases, the further comments have
taken issue with assertions made by authorities.

It is not clear whether the further comments are in a form agreed between the
Auditor-General and the authority. However, we assume they are not.

Subject to what we say at paragraph 27 below [the next paragraph], we do not consider
that it is inconsistent with the Audit Act 1994 for the Auditor-General to include such
Sfurther comments in his final reports. We are again reinforced in this conclusion by the

307 Victorian Government Solicitor’s Office, legal advice to the Committee, received 22 September 2010, p.7
308 ibid., p.5
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considerations described at paragraph 22 above [see earlier reference to this paragraph
in the legal advice].

However, if, once the Auditor-General's further comments have been included in a final
report, the document has fundamentally changed from the original ‘proposed report’
that was provided to the authority, further obligations to provide this updated version
of the report to the authority, and include any supplementary submissions or comments,
may arise. It will necessarily be a matter of degree and judgment in the particular
circumstances of an individual report as to whether the inclusion of further comments
changes the report so fundamentally that such obligations arise.

In this regard, we note that, when viewed in the context of the totality of several recent
final reports, the Auditor-General s further comments have not represented particularly
significant changes...

The advice also noted that:?'"°

. whilst the practice has not been adopted in respect of every report that they have
produced in recent times, the Auditors-General of the Commonwealth, New South Wales,
Queensland and Tasmania have, on occasion, included in their final reports further
comments upon submissions or comments made by authorities.

Further the legal advice stated:"
Publication of a qualifying preface to agency submissions or comments

The Auditor-General is responsible for ensuring that the conclusions [in final reports]:

. Do have an evidentiary basis that meets the standard required to reach an audit
conclusion,; and

. Are reached independently of the authority or authorities that are the subject of
the audit, and are objective.

The inclusion of submissions or comments made by authorities in the Auditor-General s
final reports may give rise to the potential for readers to think that:

. The submissions and comments are audited by the Auditor-General;

. The Auditor-General has verified that they have an evidentiary basis that is
consistent with the balance of his reports; or

. The submissions and comments are independent and objective, in the same way
that the balance of his reports are.

If the Auditor-General considers that the inclusion of the qualification is necessary to
preserve the independence of his office, and to ensure that his final reports (when read

310 ibid., p.6
311 ibid
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in their totality) are not inaccurate or capable of misleading readers, then we do not
consider that the inclusion of the qualification is inconsistent with the Audit Act 1994.

As with the above two points, the legal advice states that ‘We are reinforced in this conclusion by...’
[the advice refers to the two matters on the breadth of the Auditor-General’s powers expressed in its
paragraph 22, the contents of which are identified above].’"

The legal advice also included advice on Parliament’s intention for the relevant legislative provisions
in the Audit Act and the application of procedural fairness generally in the context of those provisions.

Parliament’s intention and procedural fairness generally
On Parliament’s intention, the legal advice states:*'

In the absence of any further legislative direction in the Audit Act 1994 as to this process
[relating to agency responses], the only other relevant expressions of Parliament’s
intention may be inferred from:

. The expansive nature of the Auditor-General's powers generally,

. The broad nature of the Auditor-General’s powers in relation to the content of
his reports; and

. The standards that the Auditor-General must apply when conducting his audits.

1t may be readily inferred from the individual and cumulative effect of these legislative
provisions that Parliament intended the Auditor-General to have considerable latitude
as to the content of his reports, and to apply the relevant professional standards in
conducting his audits. We therefore consider that, when the Constitution Act 1975
and the Audit Act 1994 are considered in their entirety, the Auditor-General's current
practices are consistent with Parliament’s intention. If Parliament considers that the
Auditor-Generals current practices are not consistent with the operations of ss 16(3)
to 16(4) of the Audit Act 1994 that it intended, legislative amendments to clarify these
issues may be required.

With regard to the application of the principle of procedural fairness generally, the legal advice
included the following comment:**

The right of affected parties to comment does not displace the fact that ultimately the
Auditor-General has a statutory power to report to Parliament. So long as the parties
are aware of the broad thrust of what will be said, and have the ability to comment upon
it, the obligation to accord procedural fairness is discharged. The right of an affected
party to comment upon matters affecting their interests is not necessarily a ‘right to have
the last word’ upon matters affecting their interests.

However, if new matters affecting the interests of authorities are raised by the
Auditor-General's qualifications or further comments (i.e. matters that were not within
the broad thrust of what was raised in the original ‘proposed report’), then procedural

312 ibid.
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fairness may require the Auditor-General to give them an opportunity to comment upon
these matters. This would be the case irrespective of whether the obligation to accord
procedural fairness is founded in the Audit Act 1994 or the common law.

Again, it will necessarily be a matter of degree and judgment in the particular
circumstances of an individual report as to whether the qualification or further comments
introduce genuinely new matters, which affect the interests of authorities, or are merely
an extension of matters raised in the original ‘proposed report’.

Position reached by the Committee

The Committee does not support removal from the Audit Act of the requirement for the
Auditor-General to include agency submissions or comments in audit reports to Parliament if received
within specified timelines. It regards such a requirement as intrinsic to the application of the principle
of natural justice/procedural fairness.

In reaching this view, the Committee also recognises that agency heads generally value highly the
opportunity granted to them under legislation to have their responses incorporated in audit reports.

The legal advice received by the Committee on this topic has provided confirmation that the practices
followed by the Auditor-General pertaining to incorporation of agency submissions or comments

in final audit reports transmitted to Parliament are not inconsistent with the relevant requirements

of the Audit Act. In providing this confirmation, the legal advice identifies that its conclusions were
reinforced by the significance of the constitutional protection of the Auditor-General’s independence
and the broad nature of the Auditor-General’s reporting powers set out in the Audit Act.

The legal advice has also confirmed that the current practices of the Auditor-General in this area

are consistent with Parliament’s intention, which can be inferred from the expansive nature of the
constitutional protection accorded the Auditor-General and the associated wide-ranging reporting
powers assigned to the Auditor-General under the Audit Act. The advice also concludes that the
obligation to accord procedural fairness to agencies is discharged through the current practices of the
Auditor-General.

Importantly, the legal advice includes a proviso to the conclusions reached concerning:

e the practice of the Auditor-General to include additional audit comment or an acquittal
response on agency responses from time to time in reports; and

e the discharge of the principle of procedural fairness when additional audit comment or an
acquittal response is included in a report.

This proviso identifies that if new matters are raised by the Auditor-General that fundamentally change
the broad thrust of what was raised in the original proposed report, there may be an obligation on the
Auditor-General to give agencies an opportunity to comment on these new matters, in order to meet
the requirements of the Audit Act and to discharge the principle of procedural fairness.

The legal advice also mentions a further proviso with regard to its assessment of Parliament’s intention
for the relevant legislative provisions of the Audit Act which it has inferred from those provisions. The
advice indicates that legislative amendments may be required if Parliament deems that there is a need
for greater clarity regarding its intention.

After careful analysis of these two provisos identified in the legal advice, the Committee has
concluded that legislative amendment to the relevant provisions of the Audit Act is justified in order
to give a clearer expression of Parliament’s underlying intention for those provisions and better assist
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the Auditor-General and audited agencies in meeting that intention. This legislative amendment should
incorporate within section 16 of the Audit Act a requirement for the Auditor-General to ensure that any
additional audit comment or acquittal response on agency responses inserted in final audit reports from
time to time do not introduce new matters that fundamentally change the thrust of the report from the
proposed report made available to agencies.

In advocating the above amendment, the Committee is not suggesting that the Auditor-General has
infringed in this area through the insertion of additional audit comment in some reports. A specific
provision in the legislation in this area would formalise, through clarity of legislative expression, the
Auditor-General’s existing practices.

The Committee also has concluded that a further legislative amendment is necessary which focuses on
the responding agencies. The legal advice points out that comments submitted by agencies to proposed
reports are not directly subject to evidentiary standards of a nature similar to those that must be
adhered to in the reaching of audit findings and conclusions. The Committee considers any imbalance
between the accountability of agencies vis-a-vis the Auditor-General regarding the content and fairness
of respective reported comments can be addressed through legislative change. Such a change should
explicitly require that the natural justice facility available to audited agencies in the Audit Act carries
with it an obligation to ensure that submitted comments exhibit the characteristics of accuracy, balance
and substantiation.

An amendment of this nature would facilitate the reaching of agreement between the Auditor-General
and agencies if it is planned to include a summary of submitted comments in a report. In other
instances involving inclusion of a complete response, the amendment should substantially reduce,

or ideally eliminate, any need for the Auditor-General to insert additional audit comment in reports
because of perceived deficiencies in the submitted narrative from agencies. The Committee intends

to monitor this issue in its periodic follow-up of performance audits and would expect to see clear
justification for any additional audit comment reported by the Auditor-General to Parliament.

Finally, the Committee also considers that the Audit Act should be amended to extend the application
of natural justice pertaining to the content of proposed reports beyond agencies to include persons
considered by the Auditor-General to have a special interest in a proposed report. In the absence of an
express reference in the Audit Act, such application is currently implied under common law.

Recommendation 43: The provisions of section 16 of the Audit Act 1994 be
extended to include a requirement for the Auditor-General
to ensure that any additional audit comment inserted in
final audit reports from time to time pertaining to published
agency responses must not fundamentally change the thrust
of the report when compared with the proposed report made
available to agencies.

Recommendation 44: The provisions of section 16 of the Audit Act 1994 be
amended to assign an obligation on agency heads to
ensure that comments submitted to the Auditor-General
for inclusion within proposed audit reports exhibit the
characteristics of accuracy, balance and substantiation.
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Recommendation 45: The provisions of section 16 of the Audit Act 1994 be varied
to designate persons considered by the Auditor-General to
have a special interest in a proposed report as eligible to
receive and submit a response to such a report.

6.1.13 Immunity protection
Nature of this topic

Section 7H of the Audit Act indemnifies the Auditor-General and staff of VAGO for anything done or
omitted to be done in good faith in the performance of audit functions.

As indicated in the Committee’s Discussion Paper, the Auditor-General had proposed in
correspondence to the Committee that the indemnity protection in the Audit Act be replaced ‘fo give
Sfull immunity to the Auditor-General and his staff for actions carried out in good faith.”*"

The Auditor-General supported this view with the following comments:3'°

Immunity provides protection from having a civil or criminal case brought against
the person/role protected where an act was undertaken/omitted in good faith. Where
immunity is provided, no liability attaches to the person protected.

... Indemnity on the other hand, provides protection against any liability for anything
done/omitted in good faith, but is silent as to whether or not a civil or criminal case can
be brought against the person protected. This provides no guarantee that an action will
not be brought.

The Auditor-General added that his Office ‘is concerned to uphold the independence of the office of
Auditor-General’ and that research commissioned by his Office had found that ‘the threat of litigation
could weaken the independence of the Auditor-General. Similarly, litigation could be used to divert
attention from the Auditor-General s function.”"

Situation in other jurisdictions
ACAG advised the Committee in its submission that:*'®

Most other jurisdictions provide a more explicit protection from liability by precluding
any action or claim for damages in these circumstances, thus protecting their
Auditor-General from becoming embroiled in litigation.

The position advised by ACAG was confirmed by the Committee from its research and during its visits
to Western Australia and New Zealand.

A summary of the situation across jurisdictions on this topic is presented in Appendix 5.

In addition to the position in audits statutes across Australasia, immunity protection has been
assigned in Victoria to two independent officers of Parliament, the Ombudsman in section 29 of
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the Ombudsman Act 1973 and the Director, Police Integrity in section 51B of the Police Integrity
Act 2008.

Position reached by the Committee

There was a range of views among Committee members as to the appropriateness of independent
officers of Parliament being provided with immunity protection. On balance, the Committee believes
the current indemnity provisions within the Audit Act, when allied with the proper extension of access
powers, provide adequate protection for the Auditor-General and staff of VAGO.

Recommendation 46: The indemnity protection accorded the Auditor General and
staff of the Victorian Auditor General’s Office within section
TH of the Audit Act 1994 be retained.

6.1.14 Amendments to other legislation which override the access
powers of the Auditor-General in section 12 of the Audit Act

Nature of this topic

As mentioned in the Committee’s commentary in Chapter 5, section 12 of the Audit Act assigns a
key information-gathering power to the Auditor-General. It authorises the Auditor-General to access
for audit purposes any information held by a government body. The access power overrides secrecy
provisions in other legislation or a rule of law as well as Cabinet confidentiality.

VAGO'’s submission to the Committee expressed concern regarding an amendment made to the
Public Health and Wellbeing Act 2008 which expressly overrides section 12 in relation to confidential
information held by prescribed consultative committees established by the Minister under the Act. The
information conveyed to the Committee in VAGO’s submission was as follows:*!”

. it has come to the Auditor-Generals attention that section 42(2) and (3) of the
Public Health and Wellbeing Act 2008 purports to limit the ability of the office to
access information in the hands of certain consultative councils. These councils are
established by government and full access to information should be provided as per
any other government agency. This provision is carried over from section 24(2A) of the
Health Act 1958 whichwas repealed effective 1 January 2010. The office was not consulted
on the provision, is unaware of any rationale for it, and on its face sets a dangerous
precedent whereby the Executive attempts to pick and choose what information is to be
available to, and for, audit. Sensitive information held by audit is not only covered by
secrecy provisions in the Act [Audit Act] but is also subject to internal security controls.
The Auditor-General proposes that this provision be repealed as a consequential repeal
in any Bill amending the Audit Act 1994.

In evidence given at the Committee’s public hearing, an officer of VAGO accompanying the
Auditor-General provided further comment to the Committee which included:*?

The consultative councils you are talking about are a couple of — there is a council
on paediatric morbidity and there is another one on anaesthetic morbidity as well,
which are consultative councils that are comprised of predominantly surgeons, to
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my understanding. That provision was in the previous act which was when the new
Health and Wellbeing Act came in in January this year. We were not consulted.

We knew nothing about it, and there it is. It is in the submission to draw to your attention
again, this issue about why are these particular entities being treated any differently?
They are appointed by the minister, ostensibly on the part of the executive. I do not know
whether they have public money or not, but I could foresee situations where we are doing
performance audits in the Department of Health, some of their documentation may be
relevant, the provision in that act specifically excludes us. This is not a case of, you need
to make an argument about whether you have got access or not; it specifically excludes
us.

Our concern is obviously that that sort of provision starts appearing elsewhere, because
it is a specific threat to the mandate...

At the Committee’s public hearing, the Secretary, Department of Treasury and Finance, was advised
of the issue that had been raised by the Auditor-General and, in a question on notice, was requested to
provide comments to the Committee. The information presented by the Secretary included:**!

Under the Act [the Public Health and Wellbeing Act], Parliament has established 4
consultative councils, as specialist advisory committees, created for the purpose of
advising on highly specialised areas within health care. In performing these functions,
these councils have extensive information collection powers and collect highly sensitive
material that relate to their specialist areas, authorising the collection of information
for a legitimate health purpose, with the results of any research disseminated widely to
assist health service providers in making systemic changes to the treatment and care
they provide.

1t is important to note that Parliament has previously considered and approved this
legislative provision, recognising the highly sensitive nature of the material collected for
the purpose of fulfilling the statutory functions of councils. The confidentiality provisions
of the Act do not apply to the administrative functions supporting councils, and only
apply to the highly sensitive nature of the material collected for the purpose of fulfilling
the statutory functions of councils. Accordingly, it is considered that the Auditor-General
should be able to fulfil his statutory duty without accessing the information protected
under section 42.

The Committee should also note that this provision has been carried over from the
Health Act 1958 which was repealed in 2010. The reason for retaining this provision
is that the effectiveness of councils is heavily reliant on the quality of information it is
able to collect and in this regard, also providing assurance to the health sector that the
information they provide will not be divulged or compelled to be divulged for any other
purpose than its originally intended purpose. Health professionals may not be willing
to provide frank and fearless advice to councils without the reassurance that these
confidentiality provisions prevail. There may also be issues associated with privacy of
personal information, which could have a bearing on the sharing of this confidential
information more widely.

321 Mr G. Hehir, Secretary, Department of Treasury and Finance, letter to the Committee, received 18 June 2010
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Position reached by the Committee

As mentioned above, section 12 of the Audit Act provides key information-gathering access powers
to the Auditor-General. It is a long standing provision of the Act and its ambit, overriding secrecy
provisions in legislation or a rule of law or Cabinet confidentiality, which is indicative of Parliament’s
intention to assign, through that section, the widest possible access authority to the Auditor-General.

Parliament’s sanctioning of the overriding of secrecy provisions set out in other enactments within the
ambit of section 12, in addition to a rule of law and Cabinet confidentiality, automatically meant that
the most sensitive information held by government agencies or on their behalf could be accessed by
the Auditor-General, if deemed necessary for the purpose of an audit. Parliament’s recognition of the
sensitivity and need for strict confidentiality of any information gathered by the Auditor-General under
section 12 is reflected in the section through an express prohibition on divulgence or communication
of such information except in the course of official duties under the Audit Act.

The Committee considers that the consequence of Parliament’s passing of section 12 was that any
information relevant to a policy of government is, irrespective of its sensitivity, accessible by the
Auditor-General whenever necessary in order to fully evaluate and reach a conclusion in an audit on
the implementation of that policy. Audit examination of the implementation of government policy,
such as occurs with performance audits, encompasses the full gamut of management functions of an
agency, not just their administrative functions.

The Committee does not wish to comment directly on the particular legislative amendment cited

by the Auditor-General or the nature of the information collected by the consultative councils
established under that legislation. It does consider, however, that amendments to legislation which
expressly negate the existing access powers of the Auditor-General in section 12 of the Audit Act
could restrict the scope of particular audits and adversely impact on the quality of audit findings and
recommendations communicated to Parliament at the completion of those audits. Such circumstances
would not be consistent with Victoria’s leading edge public accountability framework.

Recommendation 47: The access powers assigned to the Auditor General under
section 12 of the Audit Act 1994 and the stringent safeguards
within that section on protection of the confidentiality of
accessed information are essential elements of Victoria’s
public accountability framework and should not be
overridden by other Acts of Parliament.

6.1.15 Provisions relating to policy objectives of government
Nature of this topic

As is common in most audit statutes in Westminster systems of government, the Audit Act precludes
the Auditor-General from questioning the merits of government policy objectives. This constraint is
necessary to preserve the right of an executive government to formulate its policy directions without
interference. The independent role of an Auditor-General on behalf of Parliament is therefore restricted
to the implementation of government policy.

Subsections 5 and 6 of section 16 of the Audit Act address this matter in the context of the
Auditor-General’s reporting powers to Parliament and read as follows:

(5) Nothing in this section entitles the Auditor-General to question the merits of
policy objectives of the Government.
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(6) In subsection (5)—
“policy objectives” includes—
(a) Government policy direction of a Minister;

(b) a policy statement in a Budget Paper,

(c) a statement of objectives in a corporate plan of an authority approved
by a Minister;
) any other document evidencing a policy decision of the Government

or a Minister.

Differentiating between policy objectives and the implementation of policy can be difficult and may
be complicated by individual circumstances. The audit legislation in most other jurisdictions does not
supplement the constraining provision with a definition of policy or policy objectives. Presumably,
those jurisdictions rely on the reaching of agreement between the Auditor-General and the audited
agency on the boundaries of policy relevant to particular audits.

The Committee’s February 2010 Discussion Paper identified that the definition of policy objectives
in the Audit Act is presented in an open-ended way on where policy might be found rather than what
actually constitutes policy. The Committee indicated in the Discussion Paper that there may be scope
through its Inquiry to identify avenues for refreshing the legislative approach to this matter without
eroding the essential requirement of preserving the right of an executive government to unfettered
determination of policy. It invited the views of interested parties on the subject.

Views expressed to the Committee in submissions

VAGO’s submission to the Committee indicated that the Auditor-General did not generally support
legislative amendments relating to this topic that might flow from the discussion issues set out in the
Committee’s Discussion Paper. The submission from VAGO stated:*>?

The Auditor-General regards the policy restriction in the Act as an important safeguard
of independence and provides a delineation of the role of the Auditor-General and
that of the Executive. The definition is the most comprehensive in Australia and the
Auditor-General does not believe there is a need to amend it. If it were decided to remove
it, the Auditor-General has no objection to its removal as long standing convention is
that Auditors-General do not question policy directions nor their merits. Audit attention
is focused on the economy, efficiency and effectiveness of policy implementation.

The Auditor-General is however concerned that the discussion points in the paper
State that further amendment to the provision could “assist audited agencies and the
Auditor-General in their reaching agreement on the boundaries of policy” (p68).
Requiring agreement would further undermine the independence of audit and ignores
the effectiveness of existing standards and PAEC oversight.

The Auditor-General's role is to audit agencies in a fair, professional and impartial
manner, to provide Parliament with assurance. The Auditor-General currently engages

322 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p.17
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and consults with agencies on audits well beyond the requirements of the Act and they
have more than adequate opportunity to raise issues of concern.

1t is also unclear what purpose further definition of policy in the Act would serve other
than potentially impairing the Auditor-General s independence and further reducing his
mandate.

In its submission to the Committee, ACAG pointed out that the restriction of an Auditor-General’s
ambit to implementation of government policy ‘is a convention followed by all Auditors-General

in Australia.” ACAG also indicated that it ‘concurs [with the point mentioned in the Committee’s
Discussion Paper] that differentiating between policy objectives and policy implementation is
complicated by circumstances. For this reason, the matter is best addressed by each circumstance and
between auditor and auditee.”’*

Like the Auditor-General, ACAG expressed concern regarding inclusion of a definition of policy
within the Audit Act and the potential adverse impact on the Auditor-General’s independence. It stated
that:3

... including a reference to policy in legislation runs the risk of reducing the independence
of the Auditor-General... Trying to define policy also runs the risk of agencies continually
challenging proposed projects on the basis they cross boundaries leading potentially to
challenge an Auditor-General s authority and therefore independence.

The Committee was interested in the view, from the perspective of an auditee, expressed by DIIRD on
this subject in its submission to the Committee. DIIRD advised the Committee that:*

It is the Department’s view that the constraint on the Auditor-General with regard to
exclusion of policy objectives from audit is satisfactorily documented in the existing
legislation. The Westminster model reinforces the position that policy ought to remain
the prerogative of the Executive. Government policy is exempt from Auditor-General
commentary to Parliament, and should remain so. As for seeking to define the meaning of
policy further, the debates regarding the boundaries between policy and administration
form part of the robust exchange between the auditor and auditee.

Position reached by the Committee

The Committee recognises the importance of the long standing convention in Westminster
jurisdictions that an Auditor-General be precluded from questioning the merits of government policy
when reporting on the results of audits focussing on the implementation of government policy. It
strongly supports the Victorian approach which explicitly addresses this convention in legislation as
per section 16(5) of the Audit Act.

In identifying this subject as a topic for discussion during its Inquiry, the Committee noted the
open-ended nature of the boundaries of policy objectives of government as set out in section 16(6)
of the Audit Act. These boundaries specify examples of where policy objectives of government may
be found rather than what actually constitutes policy. A more definitive approach might assist the

323 Australasian Council of Auditors-General, submission to the Committee, received 19 March 2010, p.45
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Auditor-General and audited agencies in their identification of policy or policies of government in
discussions during the scoping of audits.

It seemed to the Committee that where a policy document might reside could be of limited usefulness
to the parties, and particularly the Auditor-General, as the location of a document could be regarded,
because of the legislative reference, as a principal factor in identifying a government policy rather
than its inherent characteristics. The feasibility of an alternative approach which differentiated in more
specific terms between macro government policy and subsets of macro policy, the latter exhibiting
operational characteristics amenable to audit scrutiny, was raised by the Committee for discussion as a
potential way forward.

The views expressed to the Committee in submissions do not indicate that major problems have been
experienced in this area. They principally advocate retention of the status quo. The committee notes in
particular the view of VAGO that ‘long standing convention is that Auditors-General do not question
policy directions nor their merits.”** In these circumstances, the Committee does not recommend any
legislative change to the Audit Act.

Recommendation 48: The provisions of section 16(6) of the Audit Act 1994
pertaining to documents evidencing policy objectives of
government be retained.

6.1.16 Consolidation of Auditor-General’s general powers
Nature of this topic

Complementing the enshrining of the Auditor-General’s independence in Victoria’s Constitution Act,
the Audit Act itemises, in section 3A, the objectives of the legislation. These objectives correspond
with, in all but one instance, the individual powers of the Auditor-General set out in the Act.

The one objective not linked to audit powers relates to the accountability of the Auditor-General to
Parliament for the discharge of the position’s responsibilities and corresponds with the provisions
governing Parliament’s financial and performance audits of the Auditor-General and VAGO managed
by the Committee on behalf of Parliament.

The various powers of the Auditor-General are not presented in a consolidated listing. However, they
are grouped and separated from other provisions in Parts 3, 3A and 3B of the Audit Act.

As stated in the Committee’s Discussion Paper, the Auditor-General proposed to the Committee
that a new section be inserted in the Audit Act which consolidates and explicitly states the general
powers of the Auditor-General. The Committee was informed that such action would clarify the
Auditor-General’s powers and remove any potential ambiguity.*’

Situation in other jurisdictions

The approach advocated by the Auditor-General has been adopted in Western Australia and Tasmania
as part of recent revisions to the audit legislation in those jurisdictions. The audit legislation

in the Australian Capital Territory also contains a consolidated listing of the functions of the
Auditor-General.

326 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009
327 ibid.
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In the Western Australian and Tasmanian legislation, the consolidation of audit functions, mainly
relates to functions other than financial audits and includes performance audits and investigatory work
associated with public money and/or public property. Unlike the Victorian legislation, those statutes
as well as the legislation in the Australian Capital Territory do not include a detailed presentation of
the legislation’s objectives or a series of provisions relating specifically to the conduct of performance
audits.

The Committee confirmed the Western Australian approach to the issue during its visit to that state.
A summary of the situation across jurisdictions on this topic is presented in Appendix 5.
Position reached by the Committee

No further comment on this topic beyond that presented in the Committee’s Discussion Paper was
provided to the Committee in submissions or in evidence at public hearings.

As mentioned in its Discussion Paper, the Committee recognised that the Auditor-General’s proposal
to bring together all audit powers in a consolidated listing in the Audit Act could bring greater clarity
to their presentation. It also recognises that the consolidated listing of the objectives of the Audit Act
in its section 3 goes some way to identifying the powers of the Auditor-General and that those powers
are addressed in Parts 3, 3A and 3B of the Act.

The Committee has concluded that this topic relates primarily to the structure of the Audit Act and is a
matter for consideration during any future drafting of amendments. It therefore does not recommend as
an outworking of its Inquiry any specific changes to the Audit Act pertaining to the topic.

Recommendation 49: The need for consolidation of the general powers of the
Auditor-General within the Audit Act 1994 be considered
during the development of future amendments to the Act.

6.1.17 Power of the State Services Authority to conduct a special
inquiry relating to VAGO

Nature of this topic

The State Services Authority (SSA) is a statutory body established under the Public Administration
Act 2004. It has been assigned several roles including to:**

e identify opportunities to improve the delivery and integration of government services and
report on service delivery outcomes and standards;

e promote high standards of integrity and conduct in the public sector;
e strengthen the professionalism and adaptability of the public sector; and
e promote high standards of governance, accountability and performance for public entities.

On the first-named role, section 52 of the Public Administration Act 2004 empowers the Premier to
direct the SSA to conduct a special inquiry into any matter relating to a public service body, a public
entity or a special body. For the purposes of the Act, VAGO is included in a listing in section 6 of
organisations that are designated as special bodies. This listing includes a department of the Parliament

328 Public Administration Act 2004, s. 45
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and the offices of Victoria’s other independent officers of Parliament, ‘the office of the Ombudsman,
the Office of Police Integrity and the Victorian Electoral Commission.’>®

VAGO’s submission to the Committee drew the Committee’s attention to the ambit of section 52. The
submission commented that:3*

The SSA is part of the Executive and it is entirely inappropriate for an agency of the
Executive to have a review [special inquiry] power over Parliament s independent auditor.
The Auditor-General proposes that this provision of the PAA [Public Administration
Act 2004] be amended to remove this power as a consequential amendment in any Bill
amending the Audit Act 1994.

At the Committee’s public hearing, the Public Sector Standards Commissioner and the Chief
Executive Officer of the SSA made a detailed and informative presentation to the Committee on the
organisation’s role and functions in the Victorian public sector.

During the hearing, the Committee was advised of the relationship between the SSA and the
Auditor-General and how the functions of the SSA compared with those of the Auditor-General. The
evidence given to the Committee on these two points included:*!

. the need to distinguish the roles of the SSA and the public service standards
commissioner, who are essentially within government, and that of the Auditor-General,
who, as you know, is an officer of Parliament and seeks to audit the activities of
government. So their starting points and their perspectives are different and they look at
issues slightly differently. I think it is fair to say that the SSA has an operating style that
focuses very much on working with those that are being reviewed to find the best possible
outcome, given the various constraints that might exist — be they resources, mandate, or
a range of other things that could impact on performance. They have similar roles but
they come at things from a quite different perspective.

On the nature of the SSA’s modus operandi, including the use made of any work undertaken by the
Auditor-General, the Committee heard that:**

... we are not an auditor and we do not operate in a way that tells people they have a
problem. We assume that there is something on their mind, that something is worrying
them, and our job is to go out there and work with them. We try to use very experienced
people — we have had a number of very experienced commissioners — and they are not
constrained by any model. They go in, work with and talk to people. We have at various
times allowed the public to submit, if they wished to, on various issues and on a number
of those we have had community submissions. We sit down with them and work through
what is feasible.

... Ltalk regularly to the Auditor-General. We have a couple of informal agreements. One
of those is that he leaves the workforce planning space to us; he believes that is our role.
That came out of some work they did in 2004. We look at the workforce planning space,
he leaves that to us, and he leaves the cultural space to us. We often hit upon the same
issues when we do our reviews, and sometimes that can be where the governance can

329 ibid., s. 6
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be tightened. We learn from that and change and upgrade and update our governance
material.

... We review all literature. We also review all reports, and in that we very much use
all the Auditor-General's reports — if the Auditor-General has looked in this space, we
definitely use it — and we look at the associated reports.

The Committee also heard, in relation to the power of the SSA to conduct a special inquiry into VAGO
under section 52 of the Public Administration Act 2004, that:*»

Section 52 is the only opportunity where the Premier can direct us to review a special
body. The Auditor-General is a special body, and if the Premier does direct us to do so,
he also under section 55(2) must present the outcome of that report to Parliament.

The Committee was informed that to date the SSA has not been asked to undertake a special inquiry
under section 52.

At the Committee’s public hearing, the Secretary, Department of Treasury and Finance, was advised
of the issue concerning section 52 of the Public Administration Act 2004 that had been raised by the
Auditor-General. The Committee asked the Secretary, in a question on notice, to furnish the views
of the department on the issue to the Committee. The information subsequently provided by the
department included:**

Unlike the Auditor-General, who is an Independent Officer of Parliament, VAGO
employees are employed under part 3 of the Act, which deals with “Public Service
Employment.” It is VAGO, as distinct from the Auditor-General, which is subject to the
SSA's power in section 52.

The SSAs ‘special inquiry’ power is limited in scope to ‘identifying opportunities to
improve the delivery and integration of government services and report on service
delivery outcomes and standards’, as articulated in subdivision 2 of the Act.

Importantly the Act provides a reporting mechanism to Parliament and promotes an
on-going level of accountability by the Executive Government. The relevant Minister
must submit to Parliament any reports prepared by the SSA, and report to Parliament
on the details of any action taken or proposed to be taken by the Executive Government
within 30 sitting days of the report being provided to the Minister.

Finally, the ability of the SSA4 to consider a ‘special inquiry’is a power by exception,
and not one of continual oversight. To date, the Premier has not requested the SSA to
undertake any such inquiry of a ‘special body’.

In this context, the Committee needs to consider whether there are sufficient safeguards
in place within the Act (and other applicable legislation) that allow VAGO'S public
service staff to be the proper subject of inquiry, whilst simultaneously protecting and
preserving the independence of the Auditor-General.

333 ibid. p.8
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Position reached by the Committee

Section 16 of the Public Administration Act 1994 assigns to the Auditor-General the functions of a
public service head in relation to VAGO. Staff of VAGO are employed under Part 3 of that Act.

The Committee recognises the important role and functions undertaken by the SSA on behalf of
government in supporting high standards of conduct, governance and performance in the Victorian
public sector. The Committee also recognises the special statutory power accorded the Premier

which enables a direction to be given to the SSA to carry out a special inquiry under section 52 of the
Public Administration Act 2004. Such an inquiry can cover any matter pertaining to the SSA’s role of
identifying opportunities to improve the delivery and integration of government services and report on
service delivery outcomes and standards. The Act requires that the results of a special inquiry must be
reported to Parliament.

VAGO is defined in the Act as a special body which can be subject to a special inquiry. The staff of
VAGO are employed primarily to assist the Auditor-General in the delivery of audit services under the
Audit Act and not the delivery of government services. Some functions of VAGO directly involve the
management of human resources, as distinct from the planning and conduct of audits. These functions,
however, fall within the responsibility of the Auditor-General as the equivalent to a public service
head.

Given the focus of any special SSA inquiry directed by the Premier must be on government services
and service delivery outcomes and standards, the Committee questions the inclusion of VAGO within
the special inquiry provisions of the Public Administration Act 1994.

In reaching this view, the Committee appreciates that special circumstances associated with the
administration of the public sector may necessitate on rare occasions a special inquiry within a
government agency. However, an executive-initiated inquiry into VAGO’s delivery of services, which
is provided for under the existing framework, could be seen as in conflict with the Auditor-General’s
independence and the special constitutional protection of that independence.

The accountabilities of the Auditor-General to Parliament arising from the use of the powers

and functions established under the Audit Act are derived from that Act and involve statutory
responsibilities assigned to this Committee on behalf of Parliament. These responsibilities include the
management of an independent performance audit of the Auditor-General and VAGO at least once
every three years. Should serious circumstances of a nature that would give rise to a special inquiry by
the SSA in a government agency be ever identified or suspected in VAGO, the Committee considers
that those circumstances would logically fall within its statutory oversight functions.

The Committee therefore advocates that section 6 of the Public Administration Act 2004 be amended
to delete VAGO from the listing of organisations categorised as special bodies that may be subject

to a special inquiry conducted under the Act by the SSA. However, it may be appropriate for the
Parliament at the recommendation of this Committee, should circumstances warrant, to utilise the
services of the SSA to undertake a special inquiry into VAGO. In that event, such an inquiry would
need to be authorised by the Presiding Officers following a motion passed in both Houses. An
amendment would be needed to the Public Administration Act to enable this.
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Recommendation 50: Given this Committee’s specific oversight functions set out
in the Audit Act 1994 pertaining to the Auditor-General
and the Victorian Auditor-General’s Office, section 6 of the
Public Administration Act 2004 be amended to delete that
Office from the definition of a special body which may be
subject to a special inquiry by the State Services Authority
under that Act at the direction of the Premier.

Recommendation 51: The Public Administration Act 2004 be amended to allow for
Parliament, at the recommendation of this Committee, to
utilise the services of the State Services Authority to conduct
a special inquiry into the Victorian Auditor-General’s Office,
should circumstances ever warrant.

6.1.18 Constitution of VAGO as a statutory authority
Nature of this topic

As mentioned in the commentary under the preceding topic, section 16 of the Public Administration
Act 2004 assigns to the Auditor-General the functions of a public service head in relation to VAGO.
Section 7E of the Audit Act provides that as many employees as are required to undertake the
functions of VAGO are to be employed under Part 3 of the Public Administration Act.

VAGO’s submission to the Committee proposed as an additional issue for its consideration during

the Inquiry that, through legislative amendment, VAGO be constituted as a statutory authority. The
submission stated that ‘this amendment would improve accountability and is consistent with emerging
trends and better practice.’* The submission indicates that such an amendment is supported by ‘the
ACPAC Minimum Requirements for Independence, 2.5.

This particular minimum requirement for independence, which has been adopted by the Australasian
Council of Public Accounts Committees, reads as follows:**

The Audit Office should be either a statutory authority or established by separate
legislation. The Auditor-General should be responsible for the resourcing decisions
within the office.

At the Committee’s public hearing, the Auditor-General was asked to identify the advantages
of establishing VAGO as a statutory authority. The evidence given to the Committee by the
Auditor-General included:*’

Selfishly as a manager, [ would be strongly supportive of it. It reinforces the purity of the
independence of the office. It separates it a little bit from the public sector, because we
do get assertions and allegations to our people — “You will never get a job back into the
sector’— because they are doing their job as auditors. It separates it out.
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As with New South Wales, it is a statutory authority. They have their own award, so they
are able to take greater consideration of market factors and forces in their remuneration.
In fact they have far less turnover of their staff. It is a more purist model.

Again if we go back to the UK and Canada, that is a standard model. I would have to
check. In a number of jurisdictions in Australia, that is the model they have taken with
the ombudsman's office, the more recent creation. All I can say is New South Wales is the
only one in Australia that is done on that basis. That was an amendment in the early 90s,
reflecting better practice around the world and began in the context of a review. That is
an area of consideration.

On the likelihood of greater recruitment flexibility, the Auditor-General agreed that he currently
controls recruitment but added ‘the VPS conditions are a given, and yet we are trying to run a
professional practice...”>

At the Committee’s public hearing with the Public Sector Standards Commissioner and the Chief
Executive Officer of the State Services Authority, the Standards Commissioner was asked to comment
on the Auditor-General’s proposal to constitute VAGO as a statutory authority. The Commissioner’s
response included:**’

In terms of what is the appropriate constitutional legal basis for the Auditor-General,
1 think that is a matter for the Parliament. This inquiry will obviously attend to that.
Certainly this government has sought to enhance the independence of the Auditor-General
and ensure that that is protected through provisions of the Constitution Act. I would
need to think more carefully about how establishing it as a statutory authority could
strengthen or enhance that sort of independence. My sense would be that it would be
very difficult to do. It would end up more, in my terms, as a shorter arm to government
then there is currently. In my working life, whenever there has been any sense of that
happening, there has been deep disquiet in the broader community.

Following discussion, the Committee requested the Public Sector Standards Commissioner to

prepare and furnish his detailed views on the Auditor-General’s proposal to assist the Committee’s
consideration. In subsequent correspondence to the Committee, the Standards Commissioner identified
the three main implications arising from the Auditor-General’s proposal as relating to industrial
agreements, executive employment and employee entitlements. The information presented by the
Standards Commissioner on these implications included:3*

Industrial agreements

VAGO employees are currently employed under terms and conditions specified in
the Victorian Public Service (VPS) Agreement 2006. If the Audit Act were amended
such that the Auditor-General no longer employed staff under Part 3 of the PAA, the
Auditor-General would likely establish a new industrial agreement. Nevertheless, VAGO
would remain subject to the employment policies for the Victorian public sector.
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Executive employment

... The Auditor-General s office is subject to public service executive employment policy
and therefore is required to meet an average performance bonus outcome annually. This
is between five and seven per cent but is subject to variation...

If the Auditor-General no longer employed staff under Part 3 of the PAA then the
extent of applicability of public sector executive employment policy would need to be
determined. ...executive remuneration levels would be subject to Government Sector
Executive Remuneration Panel (GSERP) policy. The transition from public service to
public sector employment would mean:

. VAGO would no longer be subject to the executive employment number cap...,
. the average outcome of executive performance bonus would be six per cent;
. tighter conditions on executive remuneration would include requirements that

the salaries of executives reporting to the Auditor-General average 70 per cent
of the Auditor-General s salary and that no executive s salary exceed 80 per cent
of the Auditor-General s salary; and

. applications for exemptions to exceed GSERP salary or performance
bonus policy are by convention referred to the Premier for approval. As
the Auditor-General is an independent officer of Parliament, this may be
inappropriate and any exemptions should be made to PAEC.

A further issue for consideration is the right of return provided to executives who were
formerly public service non-executive employees prior to their appointment as executives
(refer Section 27 of the PAA). The right of return is a valuable benefit intended to support
the notion of a career public service. If the employment of executives in VAGO was
removed from PAA coverage then executives who currently enjoy the right of return
entitlement would need to be considered and a transition arrangement may need to be
provided.

Employee entitlements

If VAGO employees were to be employed by a public sector statutory authority under
a new Enterprise Agreement, the impact on non-executive mobility and employment
entitlements would need to be considered.

Public service employees are readily able to move between employers because of the
common terms and conditions of employment in the core VPS enterprise agreement.
Mobility between service and sector employers is problematic due to the different
employment and remuneration models contained in the various sector enterprise
agreements. This may be seen to disadvantage current non-executive employees in the

office.

The Standards Commissioner concluded as follows:**!

341
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In general it seems that the benefits of moving to a public sector employment model as
outlined by the Auditor-General are not clear and would seem to potentially adversely
impact current staff. The benefits seem to be limited to some increased flexibility in
executive employment numbers, and the capacity to establish an enterprise agreement
independent of the core VPS agreement.

Position reached by the Committee

The Auditor-General has flagged this topic as an issue for assessment by the Committee during its
Inquiry. It is a complex subject as gleaned from the material on it provided by the Public Sector
Standards Commissioner to the Committee. The Commissioner’s general conclusion asserts that there
appear to be limited benefits from adoption of the Auditor-General’s proposal and there is potential to
adversely impact on current staff.

At this point in time, the Committee does not consider that a change to the organisational status of

VAGO is warranted.

Recommendation 52: No change to the status of the Victorian Auditor-General’s
Office be made. The staff of that Office should continue to be
employed under public service employment arrangements.
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CHAPTER 7: OTHER POTENTIAL AMENDMENTS

71 Other potential options for legislative change

This Chapter addresses potential options for amendments to the Audit Act 1994 other than those
commented on in the preceding chapters. These options, which are mainly of a procedural and
housekeeping nature, have been brought to the attention of the Committee by the Auditor General.
They reflect the Auditor General’s involvement in the day to day management of the provisions of the
Audit Act and should be considered as part of any future amendments to the Audit Act.

7.1.1 Notification to the Auditor-General of the creation of new public
entities

The Auditor-General has advised the Committee that the Audit Act does not provide that the
Auditor-General is made aware of any new public entities such as subsidiaries of public bodies, which
should be subject to audit by the Auditor-General.

In correspondence to the Committee, the Auditor-General has proposed that a new section be included
in the Audit Act which requires the responsible Minister to notify the Auditor-General of the creation
of a new statutory authority or government-owned or controlled entity. The Auditor-General considers
that such notification would facilitate the efficient and effective discharge of audit functions and ensure
continuing accountability for expenditure of public

money by such new entities.**

The Committee notes that the Public Finance and Accountability Bill 2009, under consideration by the
Legislative Council at the time of preparation of this report, provides for notification by the relevant
Minister to the Auditor-General of the creation or abolition of a public body.

7.1.2 Tabling of audit reports when Parliament is not sitting

Section 16AB(4) of the Audit Act sets out the process to be followed for the tabling of reports of
the Auditor-General when Parliament is not sitting. The process identified in the Audit Act reflects
circumstances when Parliament is ‘in recess’.

The Auditor-General has proposed to the Committee that section 16AB(4) be redrafted to take account
of new parliamentary sitting arrangements.

The Committee recognises the value of the Auditor-General’s suggestion and considers that the matter
would be best handled by the Chief Parliamentary Counsel in the event of redrafting of the relevant
provision in the Audit Act.

7.1.3 Authority to delegate power to express an audit opinion on
financial statements

Section 7G of the Audit Act authorises the Auditor-General to delegate to private sector auditors the
power to express an opinion on financial statements of audited entities where reported expenditure is
less than a prescribed threshold (currently around $5.2 million).

The legislation provides for the threshold to be automatically adjusted according to movements in the
Consumer Price Index.

342 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 29 May 2009
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The Committee notes that the Public Finance and Accountability Bill 2009 currently before the
Legislative Council includes reporting provisions relating to the size and materiality of a government
body. These proposed thresholds may also be relevant to any consideration of powers of delegation
within the Audit Act.

The Auditor-General has proposed to the Committee that the expenditure threshold be removed from
the Act and replaced by a regulation. The Auditor-General considers that removal of the threshold will
be ‘administratively less cumbersome’ >+

The Committee considers that this matter would also be best determined by the Chief Parliamentary
Counsel.

7.1.4 Provision of a copy of audit opinions on financial statements to
the Minister

Section 9(3) of the Audit Act requires the Auditor-General to provide a copy of each audit opinion on
the financial statements of an audited entity to the Minister for Finance.

The Auditor-General has proposed to the Committee that the Act be amended to provide that
notification is deemed to have taken place when the required information is posted on the website of
VAGO. The Auditor-General expressed the view that the suggested procedure would be ‘an efficient
modern and quick means of providing notification and would reduce administration. The discretion to
provide hardcopies would remain.’>*

The Committee considers that the Auditor-General’s proposal seems reasonable given that VAGO
issues in excess of 600 audit opinions each year. If redrafting of the relevant provision did proceed, the
nature of any amendment would be determined by the Chief Parliamentary Counsel.

7.1.5 Provision of reasonable assistance and facilities to the
Auditor-General and staff

In early correspondence to the Committee, the Auditor-General proposed that the Audit Act be
amended to require audited agencies: 3#

. to provide all reasonable assistance and facilities to the Auditor-General and
authorised staff when on agency premises carrying out an audit....

The Auditor-General advised the Committee that such an amendment has been ‘Recommended by
barrister’ 3

In its submission to the Committee, VAGO provided the following additional comment:**’

The Auditor-General wishes to draw to PAECs attention the proposed amendment
to require reasonable assistance. In practice, agencies frequently delay and frustrate
the audit process by a variety of tactics, on occasion, extending to objection at having
audit staff on agency premises. This proposed amendment seeks to strengthen the

343 ibid.
344 ibid.
345 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009
346 ibid.

347 Victorian Auditor-General’s Office, submissino to the Committee, received 18 March 2010, p.24
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Auditor-General's existing mandate and reduce the costly delays from agency attempts
to frustrate the mandate.

The Committee considers that it would be desirable to explicitly identify in the Audit Act the
obligation of agencies to provide reasonable assistance in terms of accommodation and facilities to the
Auditor-General to enable timely and unhindered discharge of audit functions.

7.1.6 Other procedural matters raised with the Committee by the
Auditor-General

In early correspondence to the Committee, the Auditor-General also raised with the Committee some
further proposals for legislative change to the Audit Act:*

e Objectives of the Act — review of the objectives of the Audit Act, which are set out in
section 3A, ‘... fo ensure that the wording of the objectives reflect the proposed amendments
to the Act.” This matter has been addressed by the Committee, where deemed appropriate, as
part of its consideration of the topics examined in detail in this report.

e Accountable officer certification — amend the Audit Act to require the accountable
officer of an entity to certify that their financial statements have complied with the legal
requirements for establishing and keeping accounts and that the statements present a true
and fair view of the entity’s transactions, in accordance with accounting standards, for
the financial year. The Committee’s view is that this proposal appears to relate more to
the financial reporting requirements of agencies under the State’s financial management
legislation than audit requirements under the Audit Act.

e Progress against audit recommendations — amend the Audit Act to require agencies
which have been the subject of a performance audit to report the recommendations specific
to their agency and the progress against the recommendations in the agency’s annual report.
The Auditor-General stated this proposal formalises part of the Minister for Finance’s Report
on Recommendations Made by the Auditor-General, published annually by the Minister.

e Consistent use of the term ‘performance audit’ — amend sections 15 and 16 of the
Audit Act to ensure that the term is used consistently.

e Regulation-making power — amend the Audit Act to modernise and update the
regulation-making power, and give the Auditor-General the power to make regulations
directly.

e Repeal of spent and redundant provisions — amend the Audit Act to remove provisions
which are no longer necessary or which are spent, such as sections 20B(2)(c) and Part 6.

The Committee considers the latter three proposals are matters for attention at the drafting stage of
future amendments to the Audit Act.

Two additional proposed amendments to the Audit Act which might also be examined at a future
drafting stage were cited in VAGO’s submission to the Committee. These additional proposals related
to:3¥

348 Mr D. Pearson, Auditor-General, correspondence to the Committee, received 30 October 2009

349 Victorian Auditor-General’s Office, submission to the Committee, received 18 March 2010, p. 24
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Secrecy provision penalty

... itappears that the secrecy provision in section 12(2) of the Act has no penalty attached
to it. A penalty consistent with section 204 should be considered.

Protection from reprisal

Given the persistent challenges to the mandate, a provision similar to sections 107 and
108 of the Public Administration Act 2004 might be considered. Such a provision would
make it an offence for a person to take detrimental action against an office employee for
performing functions under the Act and provide a right for damages.

Finally, VAGO raised with the Committee in its submission a proposed amendment to the Audit Act
that centres on a suggested exemption from the current financial management legislation, the Financial
Management Act 1994. The proposal set out in the submission reads as follows:*°

Exemption from Financial Management Act 1994. Currently, the Act [section 7C(1)(b)
of the Audit Act] allows the PAEC to exempt the Auditor-General from requirements
under the Public Administration Act 2004 or the Financial Management Act 1994. The
Auditor-General proposes that this provision be amended such that the Auditor-General
be bound by Minister s directions under the Financial Management Act 1994 by consent
only, consistent with the fundamental principle of independence and safeguarded by the
established PAEC oversight and periodic performance audit.

This matter may be impacted as a consequence of the Parliament’s current consideration of the
Public Finance and Accountability Bill 2009. It is also a matter which the Committee may examine,
separate from this Inquiry, in the context of its existing authority under section 7C(1)(b) of the
Audit Act to alter obligations of the Auditor-General set out in the State’s financial management
legislation. At this stage, the Committee sees no need for an amendment to the Audit Act.

Committee’s recommendation

The Committee advocates that the respective merits of the options for legislative change identified in
this Chapter be examined as part of the development of future amendments to the Audit Act. While
the amendments are mainly procedural in nature, a number of the proposals do have potential to bring
about greater clarity and thus advance the overall standing of the Act.

Recommendation 53: The merits of the options for amendment to the
Audit Act 1994 set out in this Chapter be examined as part of
the development of future amendments to the Act.

350 ibid.
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THE PUBLIC ACCOUNTS AND ESTIMATES COMMITTEE

2.

OF THE PARLIAMENT OF VICTORIA - ADVICE RE
AUDIT ACT 1994 (VIC)

OPINION

I am asked to advise in relation to certain questions identified by the Public
Accounts and Estimates Committee (the “Parliamentary Committee™) of the
Parliament of Victoria in connection with the Parliamentary Committee’s

Inquiry into the Audit Act 1994 (Vic).

I set out below each of the questions posed together with my response.

Auditor-General’s relationship with the Victorian Parliament

Question 1:  Are there any impediments, in terms of Parliament’s supreme

constitutional status, to incorporating explicit provisions in the
Audit Act empowering the Auditor-General to undertake audits
(both financial and performance) of the administrative

functioning of Parliament?
Under the Audit Act in its present form, the Auditor-General’s functions include:

(a)  the financial audit of public “authorities”’, including the examination of

the material accuracy of financial data and reporting (ss 8 and 9) and

(b) the financial audit of annual financial reports prepared pursuant to s.24 of
the Financial Management Act 1994 (Vic) (s.9A);

(¢) the carrying out of “performance audits™, which are directed to

determining whether an authority is achieving its objectives effectively,

_' “Authority” is defined in 5.3,
* See paragraph (b) of the definition of that term in 5,3,



economically, efficiently and in compliance with relevant enactments
(s IS(1)(@))

(d) the carrying out of performance audits to determine whether the
operations or activities of the whole or any part of the Victorian public
sector (including operations performed by authorities) are being
performed effectively, economically, efficiently and in compliance with

relevant enactments (s.15(1)(b)).

4, The Audit Act provides in s.3A for the objectives of the Act. Those presently

relevant are stated as follows:

“(1) The obiectives of the Act are:

(a) to determine whether financial statements prepared in the
Victorian public sector present fairly the financial position and
financial results of operations of authorities and the State;

{(b) to determine whether:

(i) authorities are achieving their objectives effectively and
doing so economically and efficiently and in comphliance
with all relevant Acts;

(ii) Victorian public sector operations and activities are being
performed effectively, economically and efficiently and in
compliance with all relevant Acts;

(2) N is the Parliament’s intention that, in pursuing these objectives, regard
is had as to whether there has been any wastage of public resources or
any lack of probity or financial prudence in the management or
application of public resources.”

5. The Constitution Act 1975 (Vic) provides that the Auditor-General is an
independent officer of the Parliament (s 94B(1)). Further, s 94B(6) of that Act
provides that, subject to that Act, the Audit Act and other laws of the State, the

Auditor-General:

“has complete discretion in the performance or exercise of his or her
functions or powers and, in particular, is not subject to direction from anyone
in relation to -

{a)  whether or not a particular audit is to be conducted;
(b)  the way in which a particular audit is to be conducted;

(¢)  the priority to be given to any particular matter,”



Part II (ss 15 to 74AA) of the Constitution Act, headed “The Parliament”, does
not contain any provision which would prevent the Parliament {from authorising

external audits of the administrative functioning of the Parliament.

There is an implied limitation, arising from the text and structure of the
Commonwealth Constitution, which prevents ihe Parliament of the
Commonwealth from validly enacting a law which would have the effect of
impairing the capacity of the government of Victoria to function as a
government, or which would restrict or burden the State in the exercise of its
constitutional powers.> A Commonwealth law which purported to regulate
aspects of the internal workings of the Parliament of Victoria may well be

invalid on that ground.

There is no such general restraint, however, on the exercise by the Parliament of
Victoria of legislative power with respect to the operation, and review, of its
own expenditure and management. That power is expressed in the broadest
terms in s.16 of the Constitution Act. The power extends to amendment of the
Constitution Act itself (s.18(1)), subject to compliance in appropriate cases with

the referendum requirements of s, 18.

In my opinion, there would be no constitutional impediment, whether derived
from the Constitution Act or the Commonwealth Constitution, to the conferral
upon the Auditor-General, by legislation enacted by the Parliament, of power to
conduct financial audits or performance audits in respect of the administrative

functions of the Parliament.

Question 2:  What legislative provisions can be developed to restrict the scope

of such audits to the administrative functioning of Parliament?

It would be desirable to include express provisions in the Audir Acf defining the
“administrative” functions of the Parliament to which the power of audit

applies.

This might include such matters as:

* Austinv The Commonwealth (2003) 215 CLR 185 at 249, 258, 264 (Gaudron, Gummow and
Hayne 11); Melbourne Corporation v The Commonwealth (1947) 74 CLR 31 at 81-82 (Dixon J),
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12.

(a) the number, seniority and organisational structure of staff of the

Parliament;
(b) the efficiency of the use or allocation of parliamentary resources; and

(¢) the expenditure of the Parliament, and its efficiency or otherwise, in
respect of such items as library services, public information,
entertainment, information technology, or building renovation or

maintenance.

To make the issue clear beyond argument, it might be thought desirable to
include a provision prohibiting expressly the Auditor-General from auditing
Parliament’s central function as the legislature (and perhaps also on the

performance of individual members and of Committees of the Houses).

Question 3:  If explicit audit provisions are not considered to be feasible, would

13.

it be appropriate to formalise within the Audit Act arrangements
for audits agreed from time to time between the Presiding

Officers of Parliament and the Auditor-General?

In my opinion, there would be no constitutional impediment to the conferral
upon the Auditor-General, by legislation enacted by the Parliament, of power to
conduct such financial audits or performance audits as may be agreed from time
to time between the Presiding Officers of Parliament and the Auditor-General in
respect of the administrative functions of the Parliament. Section 161i(1) of the
Audir Act already contemplates some situations where the Auditor-General may
enter into arrangements with authorities for the provision to them of auditing

services not otherwise required of the Auditor-General,

Question 4:  Does the principal/agent relationship between the Parliament and

14.

the Auditor-General impact on the assignment of a power to the
Auditor-General as the agent to audit Parliament as the

principal?

As noted above in relation to Question 1, the constitutional status of the
Auditor-General is that of an independent officer of the Parliament (Constitution

Act, s 94B(1)). The Auditor-General is appointed by the Governor in Council
5



15.

16.

on the recommendation of the Parliamentary Committee (s 94A(2)). Subject to
removal by both Houses of Parliament, the Auditor-General holds office for 7

years and is eligible for re-appointment (s 94C).

It is by no means self-evident that the relationship between the Parliament and
the Auditor-General is that of principal and agent, as understood under the
general law. Nonetheless, it may be accurate, in a broad sense, to describe the
Auditor-General as acting in certain respects in a representative capacity for the

legistature as a whole.

In any event, having regard to the constitutional protection contained in s 94B of
the Constitution Act with respect to the independence of the Auditor-General, it
is unlikely that there would be any constitutional impediment to the Auditor-
General being invested with statutory power to conduct financial or

performance audits of the administrative functions of the Parliament.

Question 5: Please provide confirmation or otherwise of the Committee’s

17.

18.

understanding that the obligation of the Auditor-General in
section 7D(1) of the Audit Act to “confer with” the Committee and
“have regard to” audit priorities determined by it does not mean

the Auditor-General is compelled to adopt those priorities.

Section 7D(1) provides that:

“(1) In performing or exercising his or her functions or powers, the Auditor-
General must confer with, and have regard to any audit priorities determined
by, the Parliamentary Committee.”

The phrase “have regard t6”, of course, is capable of a number of meanings.
One is that the Auditor-General is required to comply with audit priorities
determined by the Parliameniary Committee. Another is that the Auditor-
General is not bound by such priorities, but must 1ake them into account and
give weight to them.

Section 7D(1) is not itself clear and in determining the appropriate meaning one

needs to consider the other provisions of the Audit Act.



19.

20.

21.

22,

In this regard it may be observed that s.7D(1) does not specify a time at which
“audit prioritics” are to be determined by the Parliamentary Committee. Rather
the Parliamentary Committee’s involvement seems to derive relevantly from
s$.7A, which provides in s.7A(1) that:

“(1) Before the beginning of each financial year, the Auditor-General must:

(a) prepare a draft annual plan describing the Auditor-General’s
proposed work program for that year; and

(b) submit the draft to the Parliamentary Committee.”

The Parliamentary Committee is to consider the draft annual plan “and may
comment on it”: s.7A(2). It is to return the draft annual plan, with any
comments, to the Auditor-General: s.7A(3). The course then to follow is set out

in ss.7A(4) and (5}

“(4) As soon as practicable after the passage of the annual appropriation
Acts for a financial year, the Auditor-General must complete the
annual plan for that year, after considering any comments received
from the Parliamentary Committee.

(5)  The Auditor-General must indicate in the annual plan the nature of any
changes suggested by the Parliamentary Committee that the Auditor-
General has not adopted.”

Provision is then made in $5.7A(6)-(10) for the annual plan to be presented to

the Parliamentary Committee and transmitted to cach House of the Parliament.

The provisions of ss.7A(2)-(5), particularly s.7A(5), appear against the view that
the Parliamentary Committee may determine priorities in a manner binding on
the Auditor-General. So too is the conferral on the Parliamentary Committee of
specific powers, but of limited content, to vary obligations or requirements
imposed on the Auditor-General or his office by the provisions of s.7C of the

Audir Act.

Again the requirement of s.8(1) to audit the financial statements of each
authority at least once a year may only be dispensed with by the Auditor-
General: s.8(2). The Auditor-General is also required to audit each “annual
financial report”: s.9A(1). There are times provided for by the Act for reporting
on those audits — see $5.9(2) and 9A(2) — and I would not have thought that

those times could be altered by the Parliamentary Committee.



23.

24,

25.

Whilst the word “determined” in s.7D(1) gives some support to the view that
audit priorities determined by the Parliamentary Committee are binding on the
Auditor-General, in the end 1 do not think that this is the betier view of the

provision, in the context of the Act.

In short, I confirm that, in my opinion, s 7D(1) of the Audit Act neither:

(a) obliges the Auditor-General to adopt, or act in accordance with, audit
priorities determined by the Parliamentary Committee; nor

(b) empowers the Parliamentary Committee to compel the Auditor-General to

do so.

The Auditor-General will have complied with the obligation in s 7DD(1} if he or
she has consulted with the Parliamentary Committee and taken into account any

audit priorities identified by the Parliamentary Committee.

Question 6:  Would Parliament’s status be undermined if it was restricted in

[\
=3

27.

the Audir Act from directing its appointed auditor on operational

matters?

In my view, the inclusion in the Audit Act of an express provision restricting the
Parliament from directing the Auditor-General on operational matters would
not, in any legal sense, diminish or undermine the constitutional status of the
Parliament. The ambit of the Auditor-General’s powers from time to time is a

matter for the legislature.

It is a matter for political debate whether such a restriction would, in any
relevant sense, diminish or undermine any public perception as to the status of
the Parliament. It may be said that such a restriction would be consistent with
the constitutional objective manifested in s 94B of the Constitution Act of

safeguarding the independence of the Auditor-General.



Question 7: Are there any constitutional issues arising from the current

28.

29.

30.

arrangements under which the Executive, the subject of audit by
the Auditor-General on behalf of Parliament, has the decisive role

in determining the Auditor-General’s annual budget?

It is the Parliament, and not the Executive, which has the power under s 89 of
the Constitution Act to appropriate funds from the Consolidated Revenue, by
means of a law made under s 92 appropriating such funds to such specific

purposes as may be provided in such law.

[ assume that the current arrangements by which the Executive determines the

Auditor-General’s annual budget:

(a) do not trespass upon, and remain subject to, the ultimate monetary control
of the Parliament through its exercise of the power of appropriation from

Consolidated Revenue; and

(b) do not involve or permit any reduction in the Auditor-General’s

remuneration, within the meaning of s 94A(7) of the Constitution Act.

If that is so, then in my opinion it is unlikely that there would be any
constitutional impediment {o the continuation of the current arrangements with

respect to the Auditor-General’s annual budget.

Further, a measure of parliamentary oversight is provided by the requirement in
s 7D(2) of the Audit Act that the Auditor-General’s budget for each financial

year be determined “in consultation with” the PAEC.

Question 8:  Are there any relevant contemporary developments relating to the

3L

constitutional convention of individual ministerial responsibility?

The content of the convention of individual ministerial responsibility for errors
occurring in departments falling within a ministerial portfolio has varied over
time, There is force in the view, expressed by one com1nenlat01'4, that, as a
matter of contemporary practice, a ministerial resignation is now only expected

if the minister was implicated in the mistake, failed to remedy the situation or

4 Carney, The Constitutional Systems of the States and Territories (2006) at 258.
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33.

deliberately misled Parliament or the public. Further, these are matters of
convention, any sanction for breach of which is likely to lie in the political

rather than judicial sphere.

It seems to me doubtful that external audit by the Auditor-General of the
performance of ministers and their offices, whether financial or performance,
would cut across, in any legal sense, the individual responsibility of ministers to

the Parliament.

It may well be thought that the contemporary decline in the role or significance
of the convention of individual ministerial responsibility would enhance, rather
than undermine, arguments for additional legislative control by means of
external audit. In any event, that again is a matter for political debate. The
convention of individual ministerial responsibility is unlikely to be relied upon
by a court as defining any constitutional boundary for legislative activity in this

field.

Question 9:  Does the constitutional status of ministers restrict or rule out any

34.

35.

proposals for legislative provisions in the Audit Act governing

audits of individual ministers and/or their offices?

Ministers of the Crown must be, or within 3 months’ of appointment become,
meinbers of the Legislative Assembly or the Legislative Council (Constitution
Act, s 51). Save for reserve powers, no executive power may be exercised

without receiving the advice of the government responsible to the legistature.”

Thus, by a combination of constitutional provisions, principles and conventions,
ministers are responsible to Parliament for the discharge of their responsibilities,
that being an essential component of the system of responsible government
which has existed in Victoria, and the other States, since well before federation,
It is an aspect of responsible government, in Victoria as in the other States, that
ministers are liable te the scrutiny of one or other House of a bicameral

legislature in respect of the conduct of the executive branch of government.’

> See, g, Stewart v Ronalds [2009] NSWCA 277 at [36] (Allsop P).
® See Egan v Wills: {1998) 195 CL.R 424 a1 452-453 (Gaudron, Gummow and Hayne J3).
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37.

'fhere is no recognised restriction, arising from the constitutional status of
ministers, upon the power of the Parliament to cnact legislation regulating or
providing for the independent examination of the conduct by ministers, or
ministerial officers, of their public functions. On the contrary, the supervision
and scrutiny by the legislature of the conduct of the executive branch of
government is of the essence of the system of responsible government

established by the Constitution Act.
In my view there is unlikely to be any constitutional or legal impediment to the
Parliament amending the Audit Act to permit audits (financial or performance)

of individual ministers or their offices.

Audits of non-judicial (or administrative) functions within Victoria’s

Courts

Question 10: Given the “separation of powers” doctrine and the principle of

38.

39.

judicial independence, is it feasible to assign explicit authority to
the Auditor-General to audit non-judicial or administrative

fanctions within Courts?

I commence with an observation about terminology. The Question treats the
terms “non-judicial” and “administrative” in relation to courts, as synonymous.
In relation to State courts, however, this is not necessarily the case. Unlike
federal courts State courts can be given functions (usually 1o be exercised in a
judicial manner) which do not involve the exercise of “judicial power”. Some
confusion can thus exist. I shall continue to use the expressions “non-judicial”
and “administrative” for present purposes, but I treat them in that context as
relating to matters of administration of courts. Even that, however, gives rise to

some difficulties, as I discuss below.

Part ITI (ss 75 to 87) and Part IIIA (ss 87AAA to 87AAJ) of the Constitution Act
deal, respectively, with “The Supreme Court of the State of Victoria™ and “The
Judiciary”. THowever, those provisions do not confer any express protection .
upon the Supreme Court (or other Victorian courts) from legislative or
executive impairment of judicial independence, otherwise than in specific

1



40.

41.

42.

respects, such as judicial remuneration (s 82), pensions (s 83) and removal from

office (s 87AAB).

Nonetheless, there are general restrictions, derived from Ch III of the
Commonwealth Constitution, upon the power of the Victorian legislature or
executive to impair the institutional integrity and independence of the Supreme
Court of Victoria {or — but with a qualification discussed below — other
Victorian courts capable of exercising the judicial power of the

Commonwealth).

The Parliament of Victoria could not validly confer upon the Supreme Court of
Victoria (or other Victorian courts invested with federal jurisdiction) a function
which substantially impaired its institutional integrity and was therefore
incompatible with its role as a repository of federal jurisdic’cion.7 One important
indication that a particular law has that character is that the exercise of the
power or function is likely to undermine public confidence in the courts
exercising that power or function.® The institutional integrity of the court will
be impermissibly distorted if the body no longer exhibits in some relevant
respect those defining characteristics which mark a court apart from other
decision-making bodies.” Among those defining characteristics, Ch I of the
Commonwealth Constitution requires that a court capable of exercising the
judicial power of the Commonwealth be, and appear to be, an independent and

impartial tribunal. 10

The critical notions of “repugnancy” or “incompatibility” with the institutional
integrity of the State courts are insusceptible of further definition in terms which
necessarily dictate future outcomes.'' Accordingly, it is difficult to predict in

advance whether a particular measure will be held to fall beyond power.

! Forge v ASIC (2006) 228 CLR 45 at 76 (Gummow, Hayne and Crennan 1}, Fardon v Attorney-

General (QOld} (2004) 223 CLR 575 at 591 (Gieeson CJ), 594 (McHugh J), 617 (Gummow J); Kable

v DPP (NSW) (1996) 189 CLR 51 at 102-103, 107-108 (Gaudron J), 116-119 (McHugh I}, 133-134,

142-143 (Gummow J).
Fardon v Attorney-General (Qld) (2004) 223 CLR 575 at 617 (Gummow J}.
Forge v ASIC (2006) 228 CLR 45 at 76 (Gummow, Hayne and Crennan I); K-Genreration Pty Ltd v

Liguor Licensing Court (2009) 237 CLR 301 at 530 (French CI),
" North Australian A boriginal Legal Aid Service Inc v Bradiey (2004) 218 CLR 146 at 163

(McHugh, Gummow, Kirby, Hayne, Callinan and Heydon H).

Y Fardonv Attorney-General (Qld) (2004) 223 CLR 575 at 617 (Gummow J}.
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44,

45.

46.

47.

Invalidity is more likely where the law mandates the taking by the court of
particular steps, directs the court as to the manner or outcome of the exercise of
jurisdiction, prevents the exercise of discretion or review, requires the court to
determine an application in the absence of the affected party or binds the court

to accept particular evidence or submissions. 12

The question turns upon the degree of impairment of the institutional
independence of the courts and their capacity for independent adjudication, even
if the legislation falls short of directing, or directly affecting, the final

determination of a pending case.

1 have difficulty seeing how the carrying out of financial audits (ss 8, 9) or
performance audits (s 15) with respect to the Courts’ non-judicial or
administrative functions, or the reporting to Parliament in respect of such audits
(s 16), could be said to amount to an unconstitutional interference with the

exercise of judicial power, within the meaning of these authorities.

Obviously, it would be a separate question whether particular legislative or
executive action subsequently taken in response to such audits, in the nature of
new restrictions upon or other regulation of the exercise by the Court of its

functions, might be beyond power.

In my opinion, it is unlikely that there would be any constitutional impediment,
derived from either the Constifution Act or the Commonwealth Constitution, to
the conferral upon the Auditor-General of statutory authority to carry out
financial audits or performance audits of the non-judicial or administrative

functions of Victorian courts.

I assume, of course, that the carrying out of financial or performance audits
would not interfere with the exercise of the Courts’ jurisdiction in any pending
case and would not direct the Court as to, or directly affect, the manner or

outcome of the exercise of the judicial function in any case or category of case.

12 See, eg, K-Generation Pty Lid v Liguor Licensing Court (2009} 237 CLR 501 at 531-532
{French CJ), 542-543 (Gummow, Hayne, Heydon, Crennan and Kiefel 1)), Imternational Finance

Trust Company Ltd v New South Wales Crime Commission (2009) 240 CLR 319 at 354-356
{(French CJ), 363-364, 366 (Gummow and Bell 1J), 379-388 (Heydon ).



48.

49.

50.

However, there is a significant likelihood that the compulsory powers presently

contained in the Audit Act in respect of:
(a) the production of documents (s 11(1));
(b) the search of, and taking of extracts from, documents (s 11(2));
(¢) the examination upon oath of persons (s 11(3)); and
(d) access to otherwise confidential or secret information (s 12(1));
could not validly be conferred upon, or exercised by, the Auditor-General in
respect of?
(1)  a judicial officer personally or his or her personal staff (as opposed
to an administrative officer employed by the court); or
(ii) any documents in the possession of a judicial officer (or his or her
personal staff) relating to the exercise of judicial functions.
There would be a significant argument, in my opinion, that the conferral or
exercise of such coercive powers against judicial officers or their personal staff
would be incompatible with the institutional integrity and independence of the

courts mandated by Ch 1l of the Commonwealth Constitution. The risk could

be minimised if the legislation expressly:

(a) prevented the Auditor-General from compelling the examination (or

interview) of judicial officers or their personal staff; and

(b) made the production, for the purpose of any audit, of documents in the
possession of judicial officers (or their personal staff) a matter for

voluntary disclosure by the relevant judicial officer or court.

{ would add a further comment. The comments made above should not be
treated as meaning that Victorian courts cannot be reconstituted. There must be
a Supreme Court for Commonwealth constitutional purposes — a matter dealt

with below — but the position of other courts can be aliered.
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Question 11: Is it possible to explicitly distinguish between judicial and

51.

52.

53.

administrative functions of Courts within legislation?

In my opinion, it would be possible, and desirable, to include in the Audit Act
clear definitions of the “administrative” or “non-judicial” functions of the courts
in respect of which any audit function may be carried out by the Auditor-
General. This will require careful drafting, with particular attention being given
to the function which the audit is required 1o perform. Little difficulty is likely
to arise in relation to financial audits of courts, but performance audits give rise

to more complicated questions.

For example there would be difficulties, it seems to me, if the Auditor-General
sought to inquire into whether a Judge had “taken too long” to hear or decide a
particular case of a kind. On the other hand it does not seem particularly
offensive to the judicial function to inquire whether all cases of that species

were taking too long.

To put it in more specific terms, the “administrative” or “non-judicial” functions

might be defined to include such matters as:

(a) the number, seniority and organisational structure of stalf of the courts;

(b) the average expense incurred, and time consumed, in the disposition of
cases or the delivery of judgments;

(c) the efficiency of the use or allocation of judicial resources;

(d) the expenditure of the courts, and their efficiency or otherwise, in respect
of such items as library services, public information, entertainment,
information technology, or building renovation or maintenance; and

{e) the satisfaction, or otherwise, of “performance measures” or “performance
targets” relating to average or aggrepated statistical data in respect of
case-load, disposition of cases, number of reserved judgments, delivery of

reserved judgments, hearing time and other like matters.

No doubt some of these matters overlap with, or involve review of, the

administration of courts by those otherwise responsible (including the heads of

15



54.

35,

those courts) but whether that should occur is, in my opinion a question for the

legislature and an issue on which different views may well be held.

1 should add that in any such legislation it would be desirable to include a
specific prohibition upon the Auditor-General examining, investigating or
commenting upon the exercise by a court, acting judicially, of power in any
particular case or the merits of any determination made by a court in any

proceeding.

The risk of contravention of any constitutional limit upon legislative or
executive power would be further minimised if the Audit Act were to confer
upon the head of jurisdiction of the relevant court the final power to determine,
in the event of a dispute, whether a {unction proposed {o be examined in an

audit is “non-judicial” or “administrative” in nature and therefore amenable to

audit.

Question 12:  Are there any constitutional or legal factors which would impede

56.

an alternative course of action of incorporating within the Audit
Act a statutory backing to a performance audit protocol entered

into from time to time between the Courts and the Auditor-

General?

[ do not see any constitutional or legal impediment to the Parliament amending

the Audit Act so as:

(a) to authorise the Auditor-General, from time to time, to enter into, and
carry into effect, a performance audit protocol agreed with the Chief

Justice (or Chief Executive Officer) of the various Victorian courts; or

(b} to give such protocols, once agreed and in accordance with their terms,

statutory force and effect.

16



Question 13: Would any move by the Victorian Parliament to establish a

57.

58.

legislative basis within the Audit Act for audits of the
administrative functions of the Supreme Court of Victoria be
contrary to elements of the judgment of the High Court in the

Kirk case?

In Kirk v Industrial Relations Commission of NSW, the High Court (relevantly}

concluded that';

(a) Chapter III of the Commonwealth Constitution requires that there be a

body fitting the description “the Supreme Court of a State™.

(b) It is beyond the legislative power of a State so to alter the constitution or
character of its Supreme Court that it ceases to meet the constitutional

description.

(¢) A defining characteristic of State Supreme Courts is the power to confine
inferior courts and tribunals within the limits of their authority to decide,
by granting relief in the nature of prohibition, mandamus and certiorari,

directed to inferior courts and tribunals on grounds of jurisdictional error.

(d} A privative provision in State legislation, which purports to strip the
Supreme Court of the State of its authority to confine inferior courts
within the limits of their jurisdiction by granting relief on the ground of

jurisdictional error, is beyond the powers of the State legislature,

(e) Such a provision is beyond power because it purports to remove a

defining characteristic of the Supreme Court of the State.

In my view it is unlikely that freedom or immunity from independent
examination as to expenditure, efficiency or effectiveness, by way of financial
or performance audits, is “a defining characteristic” of the Supreme Court of
Victoria, in the sense spoken of in Kirk. The use of formalised external
financial audits by an independent officer of Parliament, and the extension of
such audits to “performance” measures, are comparatively modern

developments. Their application to the Supreme Court, in respect of non-

13 (2010) 239 CLLR 531 at 566, 580-581 (French CJ, Gummow, Hayne, Crennan, Kiefel and Bell 1]).
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59.

60.

judicial functions, would appear to have no historical analogue at or prior to
federation. [ think it unlikely, however, that the High Court would conclude
that these measures would so alter the constitution or character of the Supreme

Court that it would cease to meet the constitutional description.

Further, for the reasons given in answer to Question 10 above, it seems to me
unlikely that such measures would impermissibly impair that institutional
independence or impartiality which is a defining characteristic of the Supreme
Court.

Accordingly, I consider it unlikely that an amendment to the Audit Act
conferring power upon the Auditor-General to carry out financial or
performance audits of the non-judicial or administrative functions of the
Supreme Court of Victoria would contravene the limitations upon legislative

power identified in Kirk.

Question 14:  Please comment on the usefulness of the provisions relating to the

61.

62

63.

State Services Authority in section 60 of the Public Administration

Act 2004 (Vic), or any other example, as a precedent for this issue.

Sub-Division 2 (ss 49 to 60) of Part 4 of the Public Administration Act 2004

32 [43 ks

(Vic) deals with “systems reviews”, “special inquiries” and “special reviews’

conducted by the State Services Authority constituted under s 37 of the Act.
Section 60 of the Public Administration Act provides:

“(1} Nothing in this Subdivision empowers the Authority to conduct,
or a Minister to direct or request the conduct of, a special inquiry
or special review into any exercise by a body of a function that is
of a judicial or quasi-judicial nature.

(2)  The conduct of a systems review of, or a special inquiry or
special review into any matter relating to, a body that exercises
functions that are of a judicial or quasi-judicial nature must not
in any way impede the exercise by the body of those functions.”

In my view, this provides a useful illustration of the type of provision which
could be drafted so as to prevent the Auditor-General from conducting any audit
of a judicial function or otherwise impeding in any way the exercise of judicial

{unctions. It would be prudent for a provision to this, or substantially similar,
18



effect to be included in the Audit Act in the event that Act were amended to
confer upon the Auditor-General power to conduct financial or performance

audits of Victorian courts.

Legal professional privilege

Question 15: What legislative action is necessary to ensure the information

64.

65.

60,

gathering powers of the Auditor-General under sections 11 and

12 of the Audit Act override claims of legal professional privilege?

It is well established that statutory provisions are not to be construed as
abrogating important common law rights, privileges and immunities, including
legal professional privilege, in the absence of clear words or a necessary
implication to that effect.' A compulsory power expressed in general terms,
which does not refer to legal professional privilege and does no more than
indicate that a significant purpose of the section is the investigation of
contraventions of the law, will not give rise to any necessary implication that the

power abrogates legal professional privilege.'”

In my opinion, ss 11 and 12 of the Audit Act, as presently framed, would not be

construed as abrogating legal professional privilege.

In order to ensure that the compulsory powers of production and investigation in
ss 11 and 12 override claims of legal professional privilege, it would be
necessary to amend the Audit Act to include new provisions stating, in
unmistakably clear terms, that legal professional privilege does not justify the
withholding of information or documents in answer to the exercise of those

compulsory powers.

" Daniels Corporation International Pty Lid v ACCC (2002) 213 CLR 543 at 553 (Gleeson CJ,

Gaudron, Gummow and Hayne 1]), 561-564 (McHugh 1), 575-578 (Kirby 1), 591-595 (Callinan J).

' Daniels Corporation International Pty Ltd v ACCC (2002) 213 CLR 543 at 559-560.
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Question 16: It is desirable to develop separate provisions covering legal
professional privilege and the privilege against self-

incrimination?

67. The privilege against self-incrimination is “deeply ingrained in the common
law” and is subject to the same presumption against abrogation that applies to
legal professional privilege: it is not abrogated by statute except in very clear
terms.'®

68. If the intention of the Parliament, in respect of the Auditor-General’s powers of
investigation, is to abrogate legal professional privilege and the privilege against
self-incrimination, it would be necessary to do so by separate, express and

unambiguous provisions dealing with cach of these privileges.

69. In order to be effective, it would be necessary for each provision to refer
expressly to the relevant privilege and to state in plain terms that the privilege
provides no lawful excuse for failing to comply with a requirement by the
Auditor-General for the production of documents or information or for

examination on oath.

With compliments,

F. Jackson QC

23 August 2010

'® Valantine v Technical and Further Education Commission (2007 97 ALLD 447; (2007) 166 IR 459;
[2007) NSWCA 208 at {46] (Gzell 1, with whom Beazley JA and Tobias JA agreed).
20



APPENDIX 2: POWERS OF AUDITORS-GENERAL TO
CONDUCT AUDITS

191






AE( M ‘T9AIMOL]

-Apoq 1o Aq Surjewa
UOISIIAP I3 JO AUE MITAIT
3,U0p 2M ‘suatIoduEIIe
JATIEIISTUTLIPE 1)

18 Yoo ATuo am AJsnotaqQ
IEPURLL §,55y I3 UMM
21 SIOTATOG ATEJUSTHEIIE]
PUE SO 91 110G ZN U]

[oco0ad /romoSuelre
Aq suop

2¢ WED YIOM PNy
"SjIpne aoueuiojrad
10 [EIDURUT IO
1onprod 03 AToyIne
JANRISIZO ou sel

$}INOT) ) JO SIUIATIOE
a3 Jo supne aoueutead
15UPUOD 03 Jfqe

Q1B 34\ CVIPNE IM HOTM
somsn[ Jo juowntedacy
a1 Jo 1red se mo

PALLIED 2IE SUNOY) 9y Aq
OJUt pai2ilua SUOTIDESUERTL}
[RIDURUL SY3 EIUEWISE T, U]

E1S ot ((DVOS) [ounod
HOBBHSIUIEPY SHNoY)
91E1G O1J3 SE PIHUTSUOY

St AJHOUINY Y E,

€661 PV UolpysIuninpy
sunos) 93 01 Juensind
PIYSHEISS SeMm Je
Auoyiny uonEnSIURUPY
SHNOT) B AR 3N

pue[eaz maN

BOPIA

eIaewIse T,

BI[EIISNY [INOG

s[erotoxd 10 yuawaduernre Aq pawrouad aq sitpne e ‘$IIxo 19mod yons ou J1
sMyuoyane aAnE[SL3] 1eYM Iopun “sIxo szamod yons Ji
sorouade ATejuaLeIIzg JO SHpne 3duRunoyad 10 /pUE [RIDUBUY 1ONPUOD 0] [EIDUIN-SIONPAY JO I0MO0g

$1INO7) 3} JO SIPNE JIUEHLIONAd 10 /pUe [RIDURUL IDNPUOD 0) [EISUID-SIONPNY JO I0MOJ

$3AN0D) I

1919M SIOTRQO O_<U< SNOTIEA 2T]) WO sasu0dsayy

= o

“UHUM\H umOﬂ-ﬂuU.m Jo Ioquunu € 2I€ o127,

. Tooor0ad 10 3udtduelte Aq uoyeNOPUN 218 SIUPNE YONS BIOIDIA UT SE ‘IaTPIaym

10 SUOHOUTY JAHEASIUNLPE JO SIPNE sourwiIojad pue [epueuy aoq 103 ‘oqeordde J1 ‘Aotpne aanesido] Jueadal s SULMOYS JUSWEIIE]
PEE SN0 104 10} [EIUIN)-SIOJIPNY WK [BLIAIE JUBAJ[2X OPTACK PIRod Y)Y JT 18013 9 P[NOM 1] 'SLINOD JO SI[PRE 1O0PUOD 0) Iamod
5,[EISUI)~TONPEY SY3 JO SULID] UL A0 U0 I IYSMU BLIOIIA Ietp $15058ns sSunresy sy 18 991MUUIOT) 911 03 USALS HONBULIOJUT [RqISA

SMOJ[O} $E HOHUEBULIOJUI 9p1a0Id 03 DYV 10] OLOT E&w ¢Z U0 DIV oy woy sonboyg

2OPTUIUIO)) MITAY] I PuUIdXyy puUe SIUNOIDY uﬁnsm aeLIO}DIA 2 Aq Lxnbug




,.
1

R L L

TOOE |
- G PR ek Stk TIOT, |
b SOUIGT STEPENELEE S,5)RE SUR FNE |
; By SODIAIOG, ARIONIREEG |
: TG SOOUEMOTE |
 pem sovaode: SRy 10 woushs
aug posotaon Asnenond |
AR PO mﬁm@%@g |

5 ¥

Y. TR YPRE uuaﬁﬁma.wuo& “
SO B POADDPUGD |

TRy, 1O ¥

sorpuafe |

. 95O JO ISR IO} SHpuE |
. Aowspige pue fmouodd |
" o9 Tomod 9T} PasIIdND J0U |
SEY [RISUID-IONPNY a4y |
IOAIMOT] SHPRE ADUIIDTD |
pue Atnouoona pue |

[ErouRay Y30q ojerropun |

01 ¥Vdd oYy o3 yuensmd |
masod a1 sey feIsus) |
—~IONPNY UBIRISTY |

gInog atp ‘AsuaBe Aue |

.«Q WPRE TP SunjerIopun Uy |
“Ie2h |

[EIEUL} Yoro STUNOIOE |

Y3 FpnE O fRIouacy |
~I00PTY JY3 10] optacid |
£66F PV HONDASTAIMPY |

' SUn0Ty MY JO LT |
i WOnDds pue (YVdd) L86F |
. MY PRt pup a3upuby g |

swempep | ot Jo (q)(1)T¢ uondasqng §

prowpal Jurompsonk [

[PLONE ISUTLL TG

"EoUNoTy Stp JO JEISs PR _

, PUE ‘JOIBNSHIUPY SN0}




1054

Py BpBy Jqnd S wog
SITIOD MEPUELH .Y ) ZN
Uj "Sa0IATeS ATEJUSTHIETIE]
HIIM SODEEMOTJE

pue sasuadxa S 10} taIsAs
a3 PamarAal Apsnorasid
JARY PUE SPROPIOM

1RO JO JuswaFeuewr

21 ©jul JIpne douewHoad
JUIID1 B PRIONPUOD

JARY OM ‘T3AIMOL]

"Apoq 1omre Aq Sunjewt
UOISIDOP 91 JO AUE MITADI
JUOp M ‘sjustmafueire
SATIERISIUTILPE 912

I8 JOO[ AJHO am A[SBOIAQQ)
“JIBPURL $,0)Y Y UTHIM
2I€ SIDIAIDG ATBIUSTURIIE]
PUE SUROT) 9yl YOq 'ZN U]

[o20301d /3usuraduene |

Aq ouop |

2q UED NIOM PNV
"SIpnE oourULIOfad

10 [RIDUEUG IoYMD |
1onpuocd 01 Ajuoyne |
QADIBISIGA] OU SBE] |

q

‘s)Ipne
aoueduoo 1onpuod
03 Atuo Lotjod jonmno
st 1] “suonedusaAur

10 sypne souerdwos

1d sowewaropad jonpuos

01 sn sIomodurs 10y

WPNY 9Y) JO €T Uon9g

'800Z PY Ny

31 JO Q] UOMIIs Ipun
| JIPTIE JOJ WY} TREGRS PUE

suodaz [erueuy [EnuUE
axedoxd jsmu gorgm
sotouaSe ATEJUAUIRI[IE]
INOJ YF JPNE M

—IOIIPNY UEIjEnSny
t3nog 9L &uﬂuwm Awe |

JO pne o) U RIISpUR U]

‘1eaf eoueuy |

Uord JO 102dsox ur STUnoooe |
ariqnd 2t Npne 01 [erowacy |
=101pny 213 103 waTwOH& I
yomgm Yvad 24i Jo (1)1 |
uonoasqns o3 juensind
UDSELSpUN ST Ipne o T, |

S861 VY (Saaiag

1utof) b g ou |
I3pUnN PIYSIAEISI IIAISG
Areyuowerpe g jurof -
FEGL 1Y HONMIHSHOT)

3y Iopun PIYSKEISD |
[LOHBO) JANESISIT - |
FEGL P HORMNSHOD)

AT} IOPUR PIYSICJEISD
A[quIassy JO 9sNOL] - |
-0t sosudmos |

UYOIM 2IME[SI3o] {

Y1 JO NPNE 23 soyedapun |

PUR[EdZ MAN]

EHORIA

BIUBLISE ],

[BRUSDH~IOJIpn Y
eifensay ynog ]

| sorouade L1eyudtnerpred Z




A wT A

I TE TR AT R T TR T

2

"sapuade
353t JO IaYIe JO] SHpne
ASUaIDIo puE ARIOUODD

01 Jamod 13 PIsIdINND JOU
SET} [RIOUDO)-IONPHY T3
IDAIMOY SITPNE ADUIEGO
pue Atrouena pue
[FRUENY 110G sjerapun
01 YV 2y 03 jensind
Iomod o sey ferousy




10 SINWUD PO[ONUOD |
S “‘{s1zn00 sy Jupnpour) |
yeunIeda(T a1 JO surasis |

AW GRUPHI 2OUBIIOTad
9Uj3 JO JIPNE UE ‘WOLDIISIP
§,[EXUID-IONPNY ) 1Y

“SIUILISREIS

[erueuy s,ovf ur
PIRIOdIONUL ST UONEWIOUT
._N..Huﬁ.mﬂm Hmmﬂu ﬁﬁ.m

‘oyy[ Jo ipne a1 Jo y1ed

SE PIIdNPUOI SIE SLINOD 2t |

Jo supne [epueur “(O¢'s)
SIUNODDE PIISISTEELLIPE
Iyt Surpnyour ‘saipoq

A10IMiEls pagefaT pue

SAUNUD PIOIIUOI SIE PUE

(V[ rerusn-Lamony |

pue sonsnf jo jusunieda(T |
9I1 JO JIPTE [BISWEHY

[ENUEE S DRPHoD |

03 3omod oanepsidor
SY SEY [EISUIO-IOHPHY
PURSHang) 3y ‘6007 PY

[PEUIE) ~SIOBPRYY 241 JIPULY |

AYEYIOPUR O} St SI[QEHD
9OOZ PV [piausD) Joppny
oY Jo gs “Apreqrutg
‘(sojox motp pue sadpnfl
ot wdooxa Bunpiroas
3T} D12 SADUBUY PUE
UONEBHNSIUIUIPE 1INO02 Y3
PUE ‘[OURNOD) 91 JO puE
AlquEassy 2ARRESIFOT o

| JO UORENSIIIPY oY HpNE

2 22052194 T, ", Aaroyine
Kzoymyess e 10 Jusunredap
-qns & ‘quonniredap e, se
JAoudde, sougep
monEfSISa] B Y, (1)€9s

9002 PV Wwaudouspy |

[pIusUL] 91 I0pUn
salouade AQ panmnugns
UOTBULIOJHT IO PUE

SIE “SHEDUEIIENS [EIDURUL

oY} Mpne 03 ALIOYIE

oyp SOATS goTyMm - {F)GTS |

Agedund st ( 900z Py
[p4auacy iojipnE) UOTE[SIdo]
WERETSIY LIS AN

StP JO WODIS JURAD[II oY T,

‘sipne soueunopad pue |

SIIPNE [eIDURUY X0F (10(
‘uonouny SOV J0 su0 se
UOTIRNSIUTUIPE 1AN0D JpnE

ued am ‘SO upne om sy

(SOVI) Asgeg Aunurnor |

pue aonsnf jo jusuniedagy

oY) uIpIM STIE SHNOD) |
91 JO UOHENSIUNEIPE Y, |

966F
DY IHIUISOUBTAT [BOUDUL]

Y PUR 9661 PY N0 |
-AOJIpNY7 JUDEND DY) ISpUn |
$1IN07) o suoweguerte |
SATEDSIFIEPE JIPHE |

URD) [RIDUID)-IONPAY Y], |

| SHOISEIP [EIIPhL JO MITADT |

B ©1 PUSIXS 10U $30p
o1epuEw ¥pne souruiojrad
s QVNV 24, "(uonesiday
Furqets WMo $T ITm
JDUBPIODDE UI PAIPNE SIE
SIUDTHOIE}S [EIDURUT S JINOT)
YSTEL o1 PUB(DY VING)
L66L WY Anpqorunont

PUp JURMITOUBIAT IDIUDULT
o Jo suotstaocid oYY yItm

20UEPIOIOE UI pAIpNE dIe |

sauade ¢ 15113 913 ) LnoD)
yStE ot 3daoxo ¢ N0
259t} 3O supne soueuopad
¥NPUOI 01 I[QE OS[E ST
OVNYV UL 1o Y8y

Qﬁﬁ. PUE E{BISTY JO XINOD) .

SNERSISEIN [BI2Pag 9
‘BIRHSRY JO 1IN0 AfRue.y
31 “BIEIISOY JO WPNOT)
feropay otp Aq paredoaxd
SJUSUINEIS JRIDURUY
[enuue 313 Jo JIpne

uE SHRORPUOC) SOPNIUL
SIEPUEl OYNV 24.L

Yorgas Juatreda(q 2yl JO
11ed 218 ASTR IR SHIDEESIEIS |
[eoueuy aonpoad 3 uop |
SHNOTY 1Y IR0 Aue |

10 0V ST IOPUR [BIOUAL) |
-I0TPRY Y Aq BIpne 0}
1afgns st 110daz feueuy
asoym ‘Apoq Iat1o

I0 AJuIOTjne Ue JO 1[pne
souewiopad € axelIapUn
ued om Je1p sepraord 1oy
o1 JO Q¢ UOIAg ‘syipne
soueunrolad Qurpredayy

"(10V W) €86 BV HpRY |
pup 3upuLy Nqug UL IO |

¢ o[npaYog st yuounreda(T |
911 Jo npne o1p 1no A1res
031 AJHOYINE JANE[SISI]

oq 1, -(Guounredac |

Y3) ferauac) Aswmony |
pue sousaf jo yuoumeda(y |
a1 Jo tpie o Jo 1xed se |
IO PILLEED ST S1IN0TY 91 Aq
01Ul PAIANUD SHONIYSUEL |
[EIoUBUY JO JIPLE O, |

aio

VA

IOV

ASN

' OUYNY PEIMHOUINION)

POnUBIOY $1an00) I




e |
PRI0URRE0: 3 OS[E wed:

“sorpey; Aewmrs PR |

“SEPITE SOURHEEEOD:
TR IOUEITOHOd: |

ep 0} opewn |

Ta3q SEY WIOMDGRLre

yons On "(MpRY |

WOWSUeEY AG ) /661
1Y [RIDUSO)—IOPIRF 2T

J9 0¢S jo suomsmord owp |
ISpUN 1INOTY YR JO UPRE |
vouenLcad € Jo 10npuod |
ST 03 saade oy nRoO)

o 01 uado aq; pEnem 3

e
YAE] o1 1daoxa) sermoly
JDUREIIAOL), WERIISHY

U} JO SUPRE SouRTHOpad |
IO JUIRUEIS [ELTIRU |
1oBpIC 0y pazmbor e |
sjooej01d Fo sEmtEaSuee |
. sreredos o ‘ST JO MDA W |

"EHPEEIOTIOAF |
froyewepdxy |

_ I UE POUERRO ST |
| ‘saSpnf preomuoummony Jo |

SHORoUTY Funjeu
~UQIEIOp 9T 10U NG |
“SHOMOWY SANENSTHIELPE |
apRpw pRod siy |

VBT AEOTA DY JO TR I |
“apqssed st SMROT) UO EPRE
sowuEIopad € 08 ‘svop |

i




"(L#75) 90Wpo0 [eroISTITL
[oea 107 sasuadxa
TBLIISIUTUL JO JIPTiE
TENUTE UE 150PUOD OS[E

ISNLH [EIAUIO-I0NPNY YT,

6002
py Apquiunonyy jppuvun]
311 JO § UOTIIAS S Iopun
juownaeda(q © se pogisse[d

st A[quIassy oAne[SISay oy,
"{og's) Alquusssy oanejsiBo]

510 JO ypne e |

[ERUUE o) 190PUOT
01 Jomod 2AnRSIEa]
Ay SeY [elausn)-I01pNY

PUBSUIONY) M ‘6002 PV |
praauasy-loypnyy 3y Iapupn |

‘SN0 J9pUN JUIWIROD

Y3 Ul papnourl srelaJ

TRIOUdD)

-1001pny a1 Aq supne
sourwioptad pue sppne
[erueuy 01 102lgns a1e

PUE 0V YIALL 241 Iapun
JSusunredaq,, se pauygop
Aoreredas a1e sannooxy
IOV PUE 1BLEIRINGG
Ajquiassy aane[siBo] oy,
9661

DY MIwaSoupy [epubuly
oW1 PUE 2661 PV

JPAIUIY ~AOIPA T JUITIND DY)
Iapun AJQUINSSY SARE[SISo]
1OV 9 JO syurora3ueLie
SATIBIISTUTUEPE TPNE

UED [EISU2O)-I103IPIY ot ],

syuounxedacy
Areyuotuerred

211 Jo sitpne aoueunoypad
IO JUIUINE}S [eIOURUY
1onpuos oy panbaz sre
sjororoxd 10 suouIRFuELE
ajeredos ou ‘sijl JO MIIA U]
10y

VAL 21 Jo suotstaozd

93 Iapun Paionpuod JIE
sipne 259y I, ‘syusumaedap
25911 JO SIIpne
sourturomad 1onpuod

0} I[qE OSfE ST OYNYV UL
*SODTAXSS ATRjudtuRIfE ] pUE
SOANEIUDSIIAINT JO SSNOL]
‘areuag o Jo syusunteds(]
oy ‘siuetupreda(

Areyusurerjreg 2oy |

913 JO SIUDHIDIE)S JEIDUeUT]
Jenutre 213 JO JIpNE

ue SUnINPUOY SIPN[IUL
OS[e 93EpUELL S, OYNV Y.L

"a[qissod 10U ST JUSUIRIIE]
a1 Jo Mpne ssueunoyad €
‘9A0QE 1IN0 }3§ SUOSEII 10,
"stseq [e39] ou sey

sty pue ‘szeory( Surpissxd
ay3 jo 1sanbox a1y 38 Suop
ATuo st axntejsida o jo
NPNE INQ WUSUIEIIEJ U3
JO upnE [edULUY € ULIopIad
01 SN 10] 10y 9y Ispun
Aowpne ou st axay g,

aio

VA

1OV

OVNYV {I[Eemuounuocy)

ASN

penupuod sapusde Axeyuswueipeg ‘g




FOSH AJquuassy JARE[SIHo] 9T £G PRORPUOCD SORIARDE SUIIEXD OF 2IBPUEUE OU SETf [EI0UDO)-TONPRY
Y], P Hprl U UF POWEILIGD SHOISIAOI 9T Jopun paionpon are yratmredo ] YRl JO SIISAS PHE STOTMIESIRY SYL JO SIPNY  JUSIEIIE]
24} JO vogensiuREpe Aep-0a-Aep 93 10§ o[qIsucdsad ST yoTgm ‘AjquInssyy SAnE[SISaF ot Jo JuounIeda(] © ST 2Iaty) AIOJLHD I, WESUIION 93 UJ

AJOJIEIA ], CIGIION]

ponunuod sopulde AIL)USUEEIEe Z

| CSEIMOT IH3 JO IDUIPHIAOPUE O SWSHIG0001 20nsnf JIg) o) JO [eacidde omy oFmbOT PRos SOAJISWIRN: SUNOT ITI JO NPRE UE DNPHOD 0 UOISIIOP
Awe yern $)5058ns Apsnoraatd popiaold 00wpy “sasodind Sumpne 10] [RIOUIN-IONPRY I3 JO (IR 91 PUOAI| s1M00 oYy Ind suostaod ssoy T,

popmpous 3q At | JIPUE HE IDAPUOD 0} AIOHNDE, 9yl Jo mef e Aq ponturiad |
1o pasnboz st EISUOn-1OMPRY I TOTM JO SIURGIDE JT) JO 10adsar Ul uonestedIo, | e ‘SIIpne UIisAs Justuadeurul sourmuopad jo ased oyl
UE pUE (POUTOP SE} SONUEAGTY 0F SHPRE JSOYT SHUH] IR "SHpRE [eads pue sipne woisks juotrodeuett oourtnonad 10 soptaaid osje g HprE o4 L

P BpRY 31 10 ¢ 2o009s of Jwenstad pountopad 0q Ued SHOLDESURT JREDURHE SO0 JO SHPNE |
“SFEY THOZ) SURANOLY "SIUOD It JO JEUSG HO PAIdnplod SHORDESHER [EDUMENY JO LONEASKIFUDE 9y} 10] ojqisuodsal st sonsnf jo jusuntedacy oy T,

AJONIZO ], UIStPRION] |

ponumIod SpINOsy |




1pnp aruptiofiag

Q00T - MHOD) SAVAISIFOA] Ul SSAULIUMLT SVL
“(aeaf repuEUn Yo
J0 1292ds01 U SHIUNODOE IY] UPHE O3 [EIOUID~I0IPNY Y3 10]
sop1a0Id £441 DY HONDAISIUBUPT SUr0T) 9T JO /7 UOTDSS)
(jpnuup) AJuomny UONLASIUNUPTY, SHHOD)
ipny nvu] | — spoday] npny Auadyy - g v [paauany-ioppnty ayt fo podryy VS
| 0107
3pnY IUPULOfiI] PUDISUIINT) U1 SIIAISS UNOT) SHPAISISPIY o uonpismtup a1
1OOT
npnw DuvLLOfiaf ‘Grpne dn mor[o]) saun [ SuivAg unor) fo juaiiasoupiy a1, MSN
YOOT ‘UnoD snpisISvpy
npno pupuiofiadg | papag ayr puv vy fo unoD) Apung s w e gD | OVYNY
npnp axupuiiofiag SO0T IquIndag ‘UoLHSIUNUPY SEDOD) 1OV

SILHT) 300X W] BIEXISIY Ul POJONPUOd SHpHE souewIojrad oUIOS JO S[ILIOP SISLIBLUIUNS MO[Aq [qe} oL

[ Juowyoeny







APPENDIX 3: LIST OF WITNESSES AT PUBLIC HEARINGS

Date and time Witnesses

Wednesday 7 April 2010

9.30am to 11.30am Victorian Auditor-General’s Office

Mr Des Pearson, Auditor-General

Mr Peter Frost, Chief Operating Officer

Mr Marco Bini, Director, Policy and Coordination

11.30am to 1.00pm Departments of Premier and Cabinet and Treasury and Finance
Ms Helen Silver, Secretary, Department of Premier and Cabinet

Mr Grant Hehir, Secretary, Department of Treasury and Finance

Mr Steve Mitsas, Director, Budget and Financial Management

2.00pm to 2.45pm Department of Transport

Mr Jim Betts, Secretary

Mr James Lavery, Executive Director, Legal

Dr Len Gainsford, Director, Audit and Assurance

2.45pm to 3.30pm State Services Authority
Mr Peter Allen, Public Sector Standards Commissioner
Ms Karen Cleave, Chief Executive Officer

3.30pm to 5.00pm Australasian Council of Auditors-General
Mr Mike Blake, Auditor-General, Tasmania

Thursday 29 April 2010

9.30am to 11.00am CPA Australia, Institute of Chartered Accountants of Australia, National
Institute of Accountants

Dr Gary Pflugrath CPA, Policy Adviser, CPA Australia
Mr Andrew Stringer, Head of Audit, Institute of Chartered Accountants of Australia

11.00am to 11.30am Department of Innovation, Industry and Regional Development
Mr Alf Smith, Acting Secretary

Mr Rob Barr, Deputy Secretary, Corporate Services and Development
Ms Rosemary Martin, Director, Legal, Audit and Risk

Mr Dan Kirtley, Chief Internal Auditor

11.30am to 12.30pm Australian National University
Professor Kerry Jacobs

Monday 10 May 2010

12.15pm to 12.45pm Parliament of Victoria

Hon. Jenny Lindell MP, Speaker of the Legislative Assembly
Hon. Robert Smith MLC, President of the Legislative Council
Mr Ray Purdey, Clerk of the Legislative Assembly

Mr Wayne Tunnecliffe, Clerk of the Legislative Council

Mr Peter Lochert, Secretary
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APPENDIX 4: SUBMISSIONS

All submissions are available from the Public Accounts and Estimates Committee’s website:

www.parliament.vic.gov.au/paec

Submission No.

Date received

Contact / Organisation

1 15/21/2010 Carol O’Donnell
2 12/3/2010 Mr Ray Butters
Peechelba Water Supply
3 18/3/2010 Professor Kerry Jacobs
Australian National University
4 18/3/2010 Dr Peter Frost
Victorian Auditor-General’s Office
5 18/3/2010 Mr Frank McGuiness
Australasian Council of Auditors-General
6 18/3/2010 Mr Jim Betts
Department of Transport
7 26/3/2010 CPA Australia, Institute of Chartered Accountants of Australia,
National Institute of Accountants
8 7/4/2010 Department of Innovation, Industry and Regional Development
9 24/5/2010 Mr Brendan Lyon

Infrastructure Partnerships Australia
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APPENDIX 6: ACRONYMS AND ABBREVIATIONS

AASB
ACAG
ACPAC
A-G, AG
ALRC
ANAO
APES
ASX
Audit Act
BER
Committee
DIIRD
DOT
DPS

DTF

EPA Victoria
EWOV
FOI
GSERP
ICT
INTOSAI
IPA
JCPAA
PAA
PAEC
PPP

PTO

PTO Ltd
PTOV
SSA
VAGO
VPS

Australian Accounting Standards Board
Australasian Council of Auditors-General
Australasian Council of Public Accounts Committees
Auditor-General

Australian Law Reform Commission

Australian National Audit Office

Accounting Professional & Ethical Standard
Australian Stock Exchange

Audit Act 1994

Building the Education Revolution

Public Accounts and Estimates Committee
Department of Innovation, Industry and Regional Development
Department of Transport

Department of Parliamentary Services

Department of Treasury and Finance

Environment Protection Authority Victoria

Energy and Water Ombudsman (Victoria)
Freedom of Information

Government Sector Executive Remuneration Panel
Information and Communication Technology
International Organisation of Supreme Audit Institutions
Infrastructure Partnerships Australia

Joint Committee of Public Accounts and Audit
Public Administration Act 2004

Public Accounts and Estimates Committee

Public Private Partnerships

Public Transport Ombudsman

Public Transport Ombudsman Limited

Public Transport Ombudsman (Victoria)

State Services Authority

Victorian Auditor-General’s Office

Victorian Public Service
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