Metropolitan Fire and
Emergency Services Board

Inquiries Act 2014 - Review of the
Fire Services | |

Submission from the Metropolitan
Fire & Emergency Services Boarg

31 August 2015




1. Executive Summary

The Metropolitan Fire & Emergency Services Board (MFB) makes this submission to assist
the Review of the Fire Services to understand the MFB and its potential to be a world class
fire and emergency service. The MFB works to the shared sector goal of a "sustainable and
efficient emergency management system that reduces the likelihood, effect and
consequence of emergencies.”’ This submission addresses issues that would contribute to
improvements in the emergency management sector and to a reformed and more
successful MFB with a unified team operattng to embedded values of respect, safety,
innovation and diversity.

This submission focuses on the best ways for the MFB to deliver services to the community
and to prevent, prepare for, respond to and recover from fires and emergencies. The MFB
and its staff have much to be proud of, and there are opportunities to retain the elements of
the current operating model that work while considering options for reform and
improvement.

The MFB knows that it can best serve the people of Melbourne and Victoria by working with
and alongside the Country Fire Authority (CFA), its staff and volunteers, and all other
stakeholders (including other services). The MFB also recognises that there is an important
role for unions, as employee representatives, in representing the interests of career
firefighters in Victoria.

in preparing this submission and in considering the Terms of Reference, the MFB has
considered realistic and pragmatic ways to improve the Victoria fire services, and in
particular the MFB, having regard to three key principles being contemporary and first-rate
governance, appropriate accountability, and excellent performance,

The MFB has a vision for a reformed MFB that sees:

s “improved health and safety for employees;

® improved workplace culture for employees;

= the MFB being more responsive to the naeds of the community; and

] the MFB being more agile and flexible in responding to major incidents, working

interoperably with the emergency services sector,

Given this, the MFB considers there are opportunities to achieve better outcomes for the
community, its staff, the sector and the Government in three areas:

" ‘Governance
the current arrangements are overly complex and confusing;
. Accountahility

accountability for decision making is diffuse and complex and shouid be clarified
so that accountability follows decision making; and

" Performance
the MFB's performance can be improved if governance arrangements are changed

and industrial arrangements modernised §o that the MFB is better able to exercise
the powers and functions provided in legislation.

 Victorian. Emeraency Management Capability Blueprint 2015-2018.
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The MFB submits that with these changes the MFB can be more efficient and more
sustainable in achieving its statutory functions, its purpose and its role in the Victorian
Emergency Management Capability Blueprint 2015-2018. These changes would also lead
to changes to culture and workplace diversity, and would lead to improvements in respect,
cooperation and innovation within the MFB workforce.

Section 2 of this submission infroduces the MFB, its history, its statutory framework and its
planning for the future. Section 3 addresses the industrial environment within which the
MFB operates and the need for workplace reform. Section 4 provides the MFB's view on
the problems with complexity in governance. Section 5 outlines issues with accountability.
Sections 6 to 9 address the specific Terms of Reference. Section 6 addresses the terms that
deal with operational responsibilities and community safety being (a), (¢} and {d). Section 7
considers terms (b}, {e}, {f) and {g) dealing with the MFB, its people and the Careers
Firefighter Registration Board, Lastly, section 8 addresses term (h) and volunteerism.

Summary of Recommendations

The MFB has a vision for @ more contemporary organisation that plays a greater rale in
supporting interoperability and provides better community safety outcomes. To that end, the
MFB makes the following recommendations:

Recommendation 6 The MFB submits that it should be formally recognised as
having specialist incident management capability for Victoria in
the State Emergency Response Plan {See paragraph 6.1).

Recommendation 7 The MFB submits that the industrial arrangements should be
changed to allow for greater flexibility and interoperability (See
paragraph 6.2).

Recommendation 9 The MFB supports greater inter-agency planning and is

prepared to play a larger role in this (See paragraph 6.4).

The MFB contends there are advantages in having a 'strong and independent board. The
MFB is concerned about compiexnty in governance, and diffuse accountability and
recommends:

Recommendation3 -  The governance arrangements should be revisited to ensure
: ‘that decisions made by all parties and the power exercised by
those parties is done so in accordance with Victorian

emergency management legislation (See paragraph 4.1).

Recommendation 4 There is an urgent need to clarify decision making
accountability, and to ensure that accountability for decisions
can be tracked and fiows from the relevant exercase of statutory
power (See paragraph 5.1).

Recommendation 5§ Consistent with their statutory duties and functions, the MFB
and the MFB Chief Officer must be able fo make decisions in
- relation to operational deployment, staffing, operational
appliances and equipment, location of fire stations, skills-based
training and compliance {e.g. workplace behaviour training),
amongst other things (See paragraph 5.2).

Recommendation 8 Consultation between the MFB and the United Firefighters’
Union of Australia (UFU) on firefighter and public safety and
related ~operational matters should occur under the
Occupational Health and Safelty Act 2004 {(OHS Act)
provisions, rather than as a result of industrial bargaining (See
paragraph 6.3).
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As detailed in Section 3, the MFB will work towards contemporary industrial arrangements
that are consistent with normal public sector values. The MFB will pursue opportunities for
more flexible deployment, flexibility in fraining, greater opporunities for lateral enfry,
managing ill and injured workers and ensuring fitness for duty, and increased workplace
diversity. Accordingly this submission contains the following recommendations:

Recommendation 1 The MFB seeks fo restore its relationship with its employees
and the UFU to one of a more contemporary nature. The
current industrial arrangements should be amended so that the
UFU will not unreasonably withhold or delay agreement in
relation to any proposed changes by the MFB (see paragraph

3.1).

Recommendation 2 To ensure the ongoing health and wellbeing of career
firefighters, the MFB must be able to fest fitness for duty (See
paragraph 3.2). :

Recommendation 10 - To maintain contemporary capability and workforce practices,

the MFB must be able to recruit operational personnel laterally
{See paragraph 7.1).

Recommendation 11 To ensure that its workforce better reflects the community it
serves, the MFB must be able to provide for greater flexibility
and diversity for current and future staff (See paragraph 7.2).

Recommendation 12 Any intraduction of a Career Firefighters Registration Board
must be aligned to the usual practices involved in professional
registrations, and not increase costs for the MFB and must
provide that the MFB is able to manage the conduct and
performance of employees (See paragraph 7.3)

The MFB considers that change needs to be considered in the context of what already
works well and in fight of evidence and analysis, rather than on the basis of assertion or
‘because of historical practices. The MFB welcomes the opportunity to provide input into this
Review of the Fire Services and recognises the importance of the Terms of Reference.

2. . The MFB

The MFB is a statutory authority under the Metropolitan Fire Brigades Acf 1958 (MFE Act)
and has a long and proud history dating back to 1891. The MFB has defined statutory
purposes including in relation to fire safely, fire suppression and fire prevention services
and emergency response services in the metropolitan district.” 2 The current MFB Board is
a skills-based Board with functions including providing for fire suppression and fire safety,”
"emergency prevention and response services in the mefropolitan district'* and assistance
in major emergencies in Victoria.® The MFB Board is responsible for fulfiling the statutory
responsibifities of the organisation to provide the best outcomes for the community. The
MFB Board is subject {o the eqenerat direction and control of the Minister who can give
written directions to the Board.” The MFB Board is also subject to other important statufory
responsibilities, not least of which are its duties as an employer under the OHS Act.

2 Section 2(a).
? Section 7{1)(a).
* Section 7(1)(b).
® Section 7AA(1). .
® Section 8 (1) and (2). The MFB also has obligations under the Public Administration Act 2004 (PA Act) which
imposes duties on 'public entities’. Under section 81 of the PA Act, the Board must, relevantly amongst other
things: act consistently with the functions and objectives of the public entity and with any document related to the
public entity's work program, for example, their business or strategic plan; inform the responsible Minister and the
relevant Department head of known major risks to the effective aperation of the public entity and of the risk
management systems in place to address the risks; and unless prohibited from doing 50 by or under any law,
provide the Minister responsible for the public entity with any information relating to the enlity or its operations
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The MFB has defined its Jurpose to be a world class fire and emergency service for
Melbourne and Victorians.” The MFB manages and supports its employees, promotes
interoperability with other emergency services and contributes to the Government's vision
for the emergency management sector through the important work of Emergency
Management Victoria (EMV) and the Emergency Management Commissioner (EMC).

The MFB is required to contribute o the emergency management sector and provide a
culture of community focus interoperability and public value.” The MFB must comply with
standards from the EMC® as well smpiement the Strategic Action Plan developed by the
State Crisis and Resilience Council.™ The MFB has a Chief Executive Officer responsible
for the overall running of the organisation. The MFB Act also provides for a Chief Officer
who has defined statutory responsibilities mciudmg for command and control of operational
personnel and attendance at fire and emergencies.'

The MFB's Corporate Plan 2015-201_8‘2 has been developed over the past six months and
represents the MFB's clear and demonstrable commitment and strategic response to
changes in the operating environment, including an ageing population, climate change,
changing community expectations, tighter economic conditions and increased threat levels
‘which require the emergency services to work together and assist each other.® The MFB
recognises that this requires a new approach.

In many ways, the MFB is well placed to adapt to changes and to deliver exceptional
service, contribute to interoperability and to work seamlessly with others in the sector to
achieve the best for the community. The MFB has a high degree of public trust and has
“been seen by others in the sector as a leader in fire safety for decades.

The MFB Chief Officer and technical operational experts have and continue to advocate on
fire safety issues. This work has been acknowledged by Coroners' and includes:

E the MFB's important advocacy work leading to the devetopment of legisiation
' requ;nng domestic smoke alarms in homes from 1997;*°

s the MFB's forceful lobbying for the current level of fire protection systems in the
Burnley and Domain Tunnels;'® and

*  advocacy before the Coroner and wnthm State and Local Government about
;mp;‘oved fire safety in rooming houses."

that he or she requests. The PA Act also provides that the Board is accountable to the responsible Minister for
the exercise of its functions (s 85).
! MFB Corporate Plan 2015 2018: A world ¢lass fire and emergiency sefvice.
8 Section 7A.
® Section 7AC.
10 Section 7AE.
" Sections 32, 32AA, 32B, 32C, 56, 71, 72A, 87 and 93.
2 MFB, Corporate Plan 2015-2018: A world class fire and emergency service.
"> MFB, Corporate Plan 2015-2018; A world class fire and emergency service, p16-17.

See for example the inguest Findings, Comments and Recommendations inte Fire and Nine Death at Kew
Residential services on 8 April 1996 (Attachment 1) at p 339 where the State Coroner noted that the work of the
MFB was 'invaluable’ and that the 'professional levei of work [was] highly commendable [and] provided objective
and valuable assistance’ and the Finding info Death with Inquest of Cheryl May Currie on 28 August 2015
{Attachment 2) at 132 where the Coroner commended the MFB's commitment to working with other agencies to
assist the vulnerable.
® See the Community Care Common Standards under the Aged Care Act 1997 and Regulation 5 14 introduced
into the Building Regulations 1994. This requirement is currently referred to in Regulation 707 of the Building
Regulations 2006 and applies to residential buildings constructed after 1 August 1997.

As noted by the Coroner in the inguest into the Burnley Tunnel Deaths on 23 March 2007, deliverad on 30
January 2013

See the Coroner's findings in the inquest into the Death of Christopher Alan Giorgi and the jnguest into the
Death of Leigh Sarah Sinclair.

page 5



The MFB has also Eed the way among the Australian fire services in urban community
engagement projects,'® and with emergency medical response (EMR) which was introduced
in Victoria in 1997. The MFB continues to lead in EMR amongst other Australian and New
Zealand fire services, and MFB personnel can be proud that they have saved at least 170
‘lives through this service. The MFB's efforts continue with the current work on the life and
property risk issues aﬂsmg from the use of non-compliant cladding in the Lacrosse Building
in Docklands in 2014,"® leading to a recentiy announced investigation by the State Coroner
and submissions to a Federal Senate inquiry into non-compliant building products.

- MFB staff have a high level of organisational competence in emergency management and
are well trained in the Australasian Inter-Service Incident Management System (AHMS).
QOperational staff fill positions in Incident Management Teams (IMTs) across Victoria and
interstate addressing all emergency hazards using the common AIMMS. MFB personnel held
positions in IMTs during the 2014 Hazelwood Mine Fire, working alongside CFA personnel
in these IMTs. Further, MFB staff assist in the State Control Centre and serve in IMTs during
bushfires, floods and other emergency events outside Melbourne.

MFB personnel are specialised in marine, rescue and other technical response skills in the
urban environment. The MFB's EMR capacity means that MFE personnel will be a state
resource in the event of a mass casually incident while the MFB's specialist rescue skills
have been used in Victoria and interstate, including in the 1997 Thredbo fandside in New
South Wales. '

The MFB provides a broad and expanding range of services in Melbourne and in Victoria,
assisting other emergency services including the CFA during high profile campaign
incidents, and in shorter duration incidents. The MFB is an active participant and contributor
to both State and National specialist committees including Urban Search and Rescue,
Chemical, Biological, Radiological and Nuclear, State Road Rescue and Australasian Fire
Authorities Council (AFAC) Fire investigation and Analysis working group, to name just a
few. MFB has supported secondments of its staff to other agencies including Department of
Justice and Regulation, Depariment of Premier and Cabinet, EMV, Vicloria State
Emergency Service (VICSES) and CFA. The MFB maintains a number of international
connections via research projects, conference networking and fraining programs, having
representation with the Federal Emergency Management Authority, Asian Disaster
Preparedness Centre, New Zealand Fire Service and International Assocciation of Fire
Chiefs,

The MFB is a leading proponent of interoperability. The MFB developed, commissioned and
fully funded the Craigieburn training facility which is now the Victorian Emergency
Management Training Centre (VEMTC) and is used as a resource for all emergency service
agencies.

3, The MFB's Industrial Climate and Employment Arrangements

The MFB is committed to being a leading employer with a focus on:

' effective consuiltation;

r a highly engaged workforce with opportunities for challenging and int'eresting work
for all; and .

. workptace safety being fundamental so all MFB people are "Always Safe". 2

® These inciude the Juvenile Fire Awareness and Intervention Program since 1998, work with CALD
communities since 2001, a Community Engagement Strategy since 2004 Home fire safety campaigns with the
CFA since 2007 and a Hoarding siiategy since 2008.

See MFB Post incideni Analysis Summary.
2 WMFB, Corporate Plan 2015-2018 A world class fire and emergency service, p 5.
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The MEB operates in a highly industriafised environment and is bound by a number of
enterprise agreements, including the Metropolitan Fire and Emergency Services Board,
United Firefighters Union of Austrafia, Operational Staff Agreement 2010 (Operational Staff
Agreement) and the Metropolitan Fire and Emergency Services Board, United Firefighters

Union of Australia, Assistant Chief Fire Officers Agreement 2010.

The MFB recognises and supports the UFU's legitimate role in representing and advocating

the interests of its members.

However, the current industrial arrangements contain three features which impede the MFB

in achieving excellent performance in a sustainable and efficient way, These are:

. the broad scope of the consultation clause;”

= the effective right of ‘'veto' by the UFU of manage ement decisions in relation to any

proposed change under the consultation clause;”" and

= the ‘status quo’ provision in the dispute resolution proceciure.23

There is a great deal of evidence to demonstrate the problems caused by the provisions in
the industrial agreements.  For example, the independent 2007 report by Judge Gordon
Lewis (the Lewis Report)® inquired into the circumstances surrounding the delays by the
CFA and the MFB to replace out-dated personal protective clothing. Judge Lewis found that
the UFU consistently took advantage of the wording of the enterprise agreement to
effectively veto any attempt to improve clothing and equipment. The Lewis Report
recommended that any fulure enterprise agreements entered into by the MFB and CFA with

the UFU not contain a power of veto for the UFU.™

Despite thus recommendation, the effective power of veto over change has remained a
problematic feature of the MFB's industrial arrangements. The MFB considers that these

arrangements have contributed to an adversarial work environment.

‘What needs to change?

The MFB intends to work towards a contemporary industrial agreement that will best serve
MFB staff and the community by ensuring the provision of worEd class fire and emergency

services in an efficient and sustainable way.”

The MEB will progressively pursue opportunities for more flexible deployment, flexibility in
training, greater opportunities for lateral entry, managing il and injured workers and

21 | most other industrial contexts {including under industrial awards, enterprise agreements and under the
model consultation clause under the FW Act), an employer's obligation to consult with employees relates to

where it proposes 'significant changes', or where a change will have significant effects on employees. in

_contrast, the scope of the MFB's obligation to consult under clause 13 of the operational staff agreement is far
broader, as it provides that consultation is required whenever the MFB "wishes fo implement changes in matters

ertaining to (sic) employment relationship".
&

The UFU has a vital role in representing its members. However it is the MFB that has statutory functions and

responsibilities under the MFB Act. Central to these functions and responsibilities are the ability to control

fundamental aspects of management, such as the allocation, training and deployment of its workforce, acquisition

of equipment and appliances, and the building/commissioning of new stations. The industrial arrangements

currently allow, and have been used, to enable the UFU to effectively block change and make decisions in these

areas. There is no statutory obligation on the UFU to justify the use of its veto power on the basis that the
Eartlcmar change is not consistent with the MFB’s functions under the MFB Act.
The dispute resolution process under the current operational staff agreement provides that the dispute

resolution process set out ‘applies to all matfers arising under this agreemem“ (clause 18.1} including'all matters
pertaining fo the employment relationship' (clause 19.1.2). If a dispute is initiated, the status quo must apply untit

the dispute is resolved {(clause 19.4).

2 Report on the processes fo select new personal protecﬂve clothing for Victarian firefighters, published 28

February 2008 (Attachment 3).
® The Lewis Report, p 6-7.
 MEB. Coroorate Plan 2015-2018. A world class fire and emergency service, p 30.
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ensuring fitness for duty, and greater workplace diversity {o provide all current and future
staff of the MFB with fulfilling work and a respectful and innovative workplace.

The MFB recognises the potential of all MFB staff to contribute to the MFB becoming
recognised as a world class fire and emergency service of which they, and all Victorians,
can be proud. The MFB recognises that there are challenges in achieving this, notably:

. an ageing workforce;”’
" a lack of diversity, where only 3.3% of the MFB's operational workforce is female;
) may be unable to accommodate flexible working arrangements consistent with the

National Employment Standards (NES);

" the difficulty for the MFB to adequately address workplace behaviour® and
workplace culture issues;’

u a growing cohort of long term sick and injured operational employees who are not
fit for operational duty, in circumstances where the MFB has been unable to obtain
UFU ‘consent’ to adoption of a policy to address th:s

- an inabitity to effectively obtain lateral entry operational employees;” and

» - nofitness for duty testing after initial recruitment.*

7 MFB. Corporate Plan 2015-2018: A world class fire and emerdency service, p16-17. In 2008 -10, nationally
26% of all work-related injuries were incurred by workers in the 45-54 years age group, compared to 53% of MFB
employees (double the national average). See Worksafe Australia report Australian Work-Relafed Injury
Expenence by Sex and Age. 2008-2010, published July 2012 atp 18. . :

*The UFU has also sought fo apply the terms of the Operational Staff Agreement to avoid legitimate disciplinary
processes in cases involving serious allegations of employee misconduct. In May 2015, the UFU sought fo
restrain the MFB in the FWC from continuing with a disciplinary process under the MFB Act for an operaticnal
employee, who was accused of forwarding pornographic, racist and otherwise inappropriate material. Despite
the existence of an established disciplinary process under the MFB Act, the UFU argued that termination of
employment could not occur until after the matter was re-litigated under the dispute resolution procedure in the
Operational Staff Agreement. The FWC granted the UFU’s application and restrained the MFB from continuing
with its disciplinary process. This decision, and the attendant media attention, directly undermined the MFB's
disciplinary processes under the MFB Act, and only encourages a culture of avoiding discipline and
accountability.

Clause 26 of the Operational Staff Agreement provides that the parties will agree to an Employee Code of
Conduct with counselting and discipline cutcomes. Despite recent atiempts, the MFB and the UFU have not
been able to agree on 2 Code of Conduct.

*® The MFB's Operational Support Group (O8G), which allows cperational employees who are not fully fitto
perform operational duties to temporarily perform alternative duties, is at full capacity. This has meantthata
number of operational employees who are not fit to perform operational duties are occupying non-budgeted
positions within the MFB. However, the absence of a formal procedure has meant that while a number of these
employees may never return to operational duties, these employees do not vacate their operational positions.

The current recruitment model prevents a flexible or creative approach to lateral recruitment of cperational
employees. The requirement that new operational employees complete all MFB training modules classifications
for each lower classification, and have minimum periods of service for certain classifications, provides a strong
disincentive to lateral recruitment. The current mode! provides no means of taking a flexible or creative approach
to the recognition of prior skill, training and experience. There is no operational reason to insist on such a
restrictive approach o recruitment, Removing these barriers would allow 'cross fertilisation’ between, for
example, the CFA and the MFB, and would allow the implantation of knowledge and experience from che
organisation to the other. The limits on lateral recruitment will be increasingly problematic for the MFB as a large
proportion of operational firefighters approach the age of retirement. At as 30 June 2015 _

¢  20.85% of the MFB's operational employees {a total of 393}, have over 30 years of service, making them

eligible to reftire. If retiremant was to occur, it would be difficult for the MFB to adequately address this
demand;

« the average age of operational employees is 46.6 years; and

« 891 cperational employees are aged 50 or over.

¥ The MFB UFU Operational Staff Agreement 2010 provides no basis for the MFB to require operational
employees to be assessed for their ability to perform safe firefighting tasks or physical aptitude.
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In addition, the MFB has a significant problem with unplanned leave,® with the Victorian
Auditor-General's Office report into the management of unplanned leave among the
Victorian emergency services organisations finding that the MFB has “the poorest
unp!anned leave performance which has been caused by ineffective management of the
issue over the past decade”™ That report noted that the operational staff agreement
contains provisions that constrain the MFB's ability to effectively and efficiently implement
initiatives to manage unplanned leave and that the provisions in the agreement effectively
required that any change affecting MFB's relationship with its staff be agreed upon by the
UFU. This has the potential to contribute to difficulty and delay in introducing reasonable
mechanisms to hold firefighters, and their managers, accountable for personal unplanned
leave that is not justified by iliness or injury.®® The MFB's attempts to work _collaboratively
with the UFU in this space have been frustrated significantly.

The current industrial arrangements do not refer to ‘culture’. in contrast, clause 11.2 of the
South Australian Metropolitan Fire Service Enterprise Agreement 2014 contains a clause
referring to a “culture of continuous improvement', that aims to "contribute to a Workplace
culture that encourages employees to maintain a clear resolve of being held in the highest
regard as a modem, molivated, progressive and professional Fire Serwvice which is
responsive to the evolving needs of the South Australian community Unfortunately the
MFB's industrial arrangements seem antiquated in comparison.

The MFB considers that accountability and the management of employee performance and
conduct are essential elements of a strong workplace culture in any public sector
organisation that reflects the Code of Conduct for Victorian Public Sector Employees. This
is particularly important for a command and control organisation such as the MFB.

The MFB has not been able to achieve the culture of employee discipline and accountability
that it considers desirable because of industrial-related constraints. Even simple measures
such as a policy on appropriate internet use, found in many modern workplaces, have had
to be abandoned because consent was not provided.

The MFB's view is that the potential for the MFB to have a modern, progressive workplace
culture has been severely diminished by current arrangements. The Fair Work Commission
(FWC) has noted that;

Ulimately, what works for a given workplace is a matter for the workplace guided
by the minimum requirements set out in legislation or instruments such as a
Modern Award. There is a recognition in those things, as well as in the
authorities of this Commission and the Courts that not only are employses
entitled to know about and discuss possible change, but employers are entitied
to implement change. While it is possible there are workplaces where an
“agreement-to-change” mode! could be successfully implemented for the mutual
benefit of the corporation as much as its employees, and for its external
customers or stakeholders as much as its internal ones, the MFRB is not one of
them. The evidence is that agreement often cannot be reached and that

Impasses are frequent for opague reasons, There is no evidence that the
constructive and supportive culture that would be required to allow success

* The MFB's average time lost for all operational and non-operational staff (125.8 hours per FTE) also compares
unfavourably with other state fire services’ being significantly higher than those fire services with comparable
public perfermance information—Tasmania (41.8, sick leave only) and South Australia (101.8, sick and carer's
leave) — see Victorian Auditor-General's March 2013 Renort, Management of Unpiannecﬁ Leave in Emergency
Services, p 24.

Victerian Auditor-General’s hMar ch 2013 Report, Management of Unplanned Leave in Emergency Services, p

Vitl

% victorian Auditor-General's March 2013 Report, Management of Unplanned Leave in Ememeacv Servnces
noted at p 22 that “Management decisions concerning staff can only be implemented with agresment of the UFU/
due fo provisions in the enterprise agreement between MFESB and UFU. Consequently, managers expetience
difficufly and delays in progressing operational and administrative improvements.” Further, the report noted at p
28 that “The agreement contains provisions that cause difficully and delays for MFESB in implementing Initiatives
fo manage personnel unplanned leave in a way that is effective and efficient.”
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with an *agreement-fo-change” model is in place, or has any prospect of being in
piace.®® (emphasis added)

3.4 Recommendation 1: The MFB seeks to restore its relationship with its employees and
the UFU to one of a more contemporary nature. The current industrial arrangements
should be amended so that the UFU will not unreasonably withhold or delay
agreement in relation to any proposed changes by the MFB.

MFB operational personnel must be fit and able to carry out their role, both to fulfil the
MFB's function and to ensure that injuries are reduced. The MFB must be fully able to meet
its statutory duty to eliminate and/or reduce risks to health and safety®’ by understandmg
who is, and who is not, able to perform various operational tasks. Currently, the MFB is
prevented from doing this because it is limited from testing for fithess for duty.

32  Recommendation 2: To ensure the 6ngoing heaith and wellbeing of career
firefighters, the MFB must be able to test for fitness for duty,

4, Governance and Complexity

The MFB has a clear understanding of its statutory roles and the MFB's part in the broader
emergency management sector. When the MFB is able to properly exercise its decision-
making powers, it does $o cognisant of its important responsibifities, its duties to its staff and
to the sector and its obligations to the community that it serves.

The MFB has a vision for a reformed and more successful organisation, one where
operational and non-operational staff are supported o achieve change and to provide a
world class fire and emergency service to the Victorian community. The MFB Board
members understand their fiduciary duties to serve the objects of the governing legislation.®

it is the MFB's position however that there is confusion within the sector because of the
complex governance arrangements that sit over and around the decisions of the MFB.

The complexity in existing governance arrangements arises from:

® the effective power of veto in the industrial arrangements that has been used
without legitimate reason to interfere with and impede the MFB's prerogative on
commercial and operational matters, at significant cost to the MFB. This has been
upheld by the FWC and its predecessors; and serves, in the MFB’s view, as an
impermissible interference by a Commonwealth body with a Victorian statutory
_authority seeking to meet Victorian statutory functions and duties; and

s the complexity in the arrangements in the sector. The MFB is subject to an
extraordinarily large number of plans, initiatives and documents.®™ The MFB's
position is that many of these documents and plans are necessary, but some
overlap, while others are too prescriptive or are too general and omit important
details,

in 2010 the Victorian Bushfire Rogai Commission referred to the problems of ambiguity in
responsibility and accountability.* The MFB contends that, unfortunately, many of the

® See Metrgpolitan Fire & Emergency Services Board [2014) FWGC 7776 at [208].
il > Section 21 of the OHS Act.

38 Bennett v Board of Fire Commissioners of New South Wales (1957) 87 WN (Part 1) (NSW) 307 (Attachment
4
i?"l'hese include the Emergency Management Strategic Aciion Plan 2015-2018, the Fire Services Reform Action
Plan, the Emergency Management Manuatl Victoria, the Victorian Emergency Management Capability Blueprint
2015-2018, the Monitoring and Assurance Framework for Emergency Management established by the Inspector-
General for Emergency Management, Victoria's Emergency Management Long Term Communications Plan, the
State Emergency Response Plans and the various sub-plans, protocols from EMV, incident Management
Procedures from the EMG, Siandards from the EMC, inter-agency Memoranda of Understanding, Criticat

infrastructure Plans, the Information Interoperability Bluepzint and others.
'See the Finai Report of 2008 Victorian Bushfires Roval Commission at 10.2.1.
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reforms introduced after the Royal Commission which were designed to improve
interoperability and improve response to major incidents have had the effect of confusing
arrangements for decision making because of complexity, overlap and a lack of
understanding of the respective statutory responsibilities and roles of the parties.

Historically, the responses to consultation have been to add further committees and groups.
This has created a multiplicity of committees. As an illustration of this complexity, the
diagram contained in Appendix A shows how decisions that sit with the MFRB Board and/or
the Chief Officer are circumscribed by other government bodies, committees and
consultation arrangements, including the foreshadowed Board of Reference, the ambit of
which is currently unclear.

The MFB submifs there are advantages for the Govermment in having a strong and
independent Board which, conscious of its important statutory functions and duties as
outlined above, can apply its collective skills and expertise to ensure that the MFB fulfils its
functions in a fransparent and safe way. As noted earlier, history shows that the MFB has
been an important advocate for fire safety, but not all of the matters mentioned above were
politically palatable when first advocated for by the MFB.*' However, the MFB contends that
in each case the MFB's thought leadership and reforms, supported hy the Board, have
saved lives and improved the emergency management sector. The MFB will continue to
support and develop fire and emergency prevention and preparedness initiatives.

In 1994, a Report of the Public Bodies Review Committee®? recommended that the MFB
remain a statutory authority,”® and that no change was needed unless the organisation was
unable to respond to community needs.** That report recommended that the MFB Board
‘must be allowed to function independently under its own legisiation, imposing on Board
members the dulies of responsibility and care in the exercise of their duties that are required
in this mufti-million dollar service to the Community”.*

The MFB endorses these comments from 21 years ago as still relevant today. The MFB
also refers to the commentary in the Commonwealth Government's 2003 Review of
Corporate Governance of Statutory Authorities and Office Holders, known as the Uhrig
Report, which noted that: '

8 governance boards should be utilised in statutory authorities only where they can
be given the full power to act;*® :

. similar to a board in a public company, a governing board in a statutory authority
can only perform a governance role effectively when it has the full power to act,
including the freedom to determine strategy and direction. To get the best from
boards in the public sector, the governance arrangements must create an
environment for boards to perform their roles with critical thought, objectivity,
wisdom, authority and the ability to exercise judgement;*’ and

Y See footnotes 15-17 above. : o _
? Report into the Metronolitan Fire Brigades Board: 33rd report to the Partiament. Parliamentary Paper 1992-04,
no. 76. :
Reporiinto the Metropolitan Fire Brigades Board: 33rd repori to the Parliament, Parliamentary Paper 1992-94.
no. 76 at vii, o
Similar reasoning was adopted in the Government of South Australia 2014 report entitted Governance in the
Public Sector; Review of South Australian Boards and Committees, where it was noted on page 12 that cne
oriterion that could be considered if abolishing a board was the impact on community confidence.
® Report into the Metronolitan Fire Brigades Board; 33rd report o the Parliament, Parliamentary Paper 1992-94.
ne, 76 atp 140,
2003 Review of Corporate Governance of Statutory Authofities and Office Holders (Uhria Report).
Recommendation 3 atp 12.
“ 2003 Review of Corporate Govemance of Statutory Authorities and Office Holders (Uhria Report) at p 34,
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4.1

= when a board is not able to properly exercise its governance role, not only will it be
unable to provide effective governance, but it also introduces an additional Iayer of
participation in the governance framework, potentially clouding accountabilities.

These findings and observations about the role of statutory authority boards are referred to
because, in the view of the MFB, there is unnecessary complexity in the governance
arrangements in the sector and the potential for confusion. The MFB has not always been
able to govern the organisation as it sees fit to achieve its statutory objectives, to be nimble
and respond to changes in the operating environment or to be as efficient as it could be.

The MFB considers that the complexity of governance arrangements affecting the MFB
results in:

] "~ inefficiencies;

. an inability of the Board, the Chief Officer and the Executive to make decisions in
accordance with the MFB's statutory responsibilities; and

® a lack of accountability for decision makers and influencers outside the MFB.
Recommendation 3: The governance arrangements should be revisited to ensure that
decisions made by all parties and the power exercised by those parties is done so in
accordance with Victorian emergency management legislation,

Accountability, Performance and Community Safety

- The complex and diffuse nature of decision making in the emergency management sector

referred to above means that the current arrangements are a complicated hybrid where
accountability does not always sit with the decision maker or makers. The MFB contends
that the accountability for any failures of the MFB has the potent:al to be very 'cloudy’ to
adopt the term from the Uhrig Report.

It is the MFB Board. the MFB Chief Executive Officer and/or the MFB Chief Officer who
have 1o answer to external regulators including WorkSafe, the Parliament, the Coroner, the
Inspector General of Emergency Management or in inquiries such as the Hazelwood Mine
Fire Inquiry. The MFB must, as it should, account for how MFB personnel respond to any
incident, whether they did so safely and the outcomes for the community. MFB Board
members and the Executive of the MFB can be personally criminally prosecuted under the
QHS Act. Rarely however are the roles of central agencies such as EMV (or its predecessor
the Office of the Emergency Services Commissioner) examined, and the role of the UFU
and its Jpower of veto arrangemenis have almost never been scrutinised in external
reviews.” Further, in some cases, the MFB has not been in the position to give evidence
about its own practices and decision makers have relied on statements from others about
what the MFB does or does not do in relation to matters such as firefighter safety.*

Along with the noted increase in the layers of governance affecting decisions of the MFB
over the last decade, there have been increased community expectations and scrutmy
regarding the defevery of services by emergency service organisations.” Almost all major
emergency events in Australia today are seen as a failure of an emergency service and it is
common for the chief operational head to be singled out for criticism, by the media, during
the inquiry or in any findings of the inquiry.*

% 2003 Review of Corporate Governance of Statutory Authorities and Office Holders (Uhrig Report) at p 40

“? A 'rare exception was the Lewis Report.
See the findings criticising the 'fire services' in relation to occupational health and safety in the Hazelwood
Mine Inguiry Report 2044 where the Board of Ingquiry members had not heard relevant evidence from the MFB

and cited evidence from CFA, the UFU and the EMC. _
' MIFB, Corpotate Plan 2015-2018: A world class fire and emergency service, p 17.

52 Wilkins. R (2010} Federalism and the emargency services, paper developed from a speech presented at the

AFAC/ Bushfire CRC 2008 conference. Australian Journai of Emergencgy Management 25, p 3-6
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5.1

The disconnection between the accountability of a Chief Officer and their ability to make
decisions was noted in the 2009 Victorian Bushfire Royal Commission, in relation to both
CFA and the then Department of Sustainability and Environment:

It became apparent fo the Commission that the CFA Chief Officer and the DSE
Chief Fire Officer were not at a suitable level within their organisations,
potentially affecting the level of influence they were able to assert in comparison
with the level of responsibility they bore for their agency's performance on 7
February.®

Recommendation 4: The MFB submits that there is an urgent need to clarify decision
making accountability, and to ensure that accountability for decisions can be tracked
and flows from the relevant exercise of statutory power.

The MFB submits that, if able to act in accordance with its statutory functions and
responsibilities, the MFB Board and its executive can progress towards changes in the MFB
that will make it more efficient and sustainable and that this will lead to improved
performance. The MFB should be properly accountable for the decisions it makes and
controls, but should not be held responsible for the outcome of decisions where the decision
making was diffused.

What is the effect on community safety and performance?

The MFB contends that the organisation is not operating as a contemporary and efficient fire
and emergency service because of the industrial arrangements, which prohibit the
appropriate decision makers from making decisions in the community’s interest. Of greatest
concern to the MFB is where the industrial arrangements have the potential to affect or
actually does detrimentally affect, public safety and operational performance,

An example of a poor community safety outcome occurred in January 2014, when the MFB
was delayed in deploying MFB pumper trucks to assist Ambulance Victoria during the
summer heat wave. The MFB had to apply to the FWC before concessions were made.
However, this action still created a delay in the MFB being able to provide increased
emergency response assistance.™

The MFB Chief Officer, consistent with his or her statutory function, should be able to
determine the level of staffing required to meet community needs. For example, on extreme
or code red fire danger days the MFB should be able to maintain greater resource levels in a
state of readiness. This flexibility in resource levels must be agile enough to meet State
requirements including for “out of scafe” events.”™ The current prescriptive arrangements
mean that the Chief Officer cannot exercise judgement or skill in determining the resourcing
required at any time.*® The current fixed crewing levels in the Operational Staff Agreement
have not been determined based on the MFB's assessment of organisational need or
community risk, but rather were fixed as a result of industrial bargaining. The lack of
flexibility in crewing and appliance availability represents both an actual cost and an
opportunity cost, due to the missed opportunity for operational employees not required to be
on crew at a particular time to undertake other productive work.

The MFB and the MFB Chief Officer should be able to choose operational appliances,
provided that they perform consultation under safety legisiation as other employers are
required to do. The MFB purchased a Bronto Telesquirt Appliance for $1.5 million in 2012.

* See the

comments
54

Final Report of 2009 Victorian Bushfires Roval Commission at 10.2.2. Notwithstanding these
the Royal Commission was very critical of both officers for a range of operational failures,

See Metropolitan Fire & Emergency Services Board 12014] FWC 7776 at{94).

Bearma

CRC.

netal "The Problems of Maintaining Effeclive Teamwork during Out-of-Scale Events” (2013) Bushfire

* Schedule 2 of the MFB UFU Querational Staff Agreement 2010. Minimum crewing levels require a

compleme
personnel,

nt of 270 personnel to staff all brigade appliances including 5 on shift Commanders and 3 ancillary
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5.2

The Bronto has been used by firefighters in New Zealand since 2005,% in South Australia
since 2011 and in the Northern Territory since 2013.%® The UFU has used tts veto power to
prevent the MFB commissioning the Bronto or training MFB fnreﬂghiers on it.* As such, the
MFB's Bronto has been sitting idle in Victoria apart, from one use in 2014. it was used
during the 2014 Hazelwood Mme Fire when South Australian firefighters had to travel to
Victoria to operate the Bronto.*

The MFB should alsc be able to relocate fire stations to improve response efficiency. As an
example, the MFB was blocked from doing so in Northcote when the UFLU WIthheid consent
and agreement could not be reached to 'allow’ the MFB to purchase the site.?

The MFB should be able to use external trainers and different training methods fo provide
the very best training available for operational and non-operational staff to enable them to
fulfil their, and the MFB's, potential. Training for breath;ng apparatus™ and operational
exercises have either been delayed or vetoed entirely.®

The MFB should also be able to introduce workplace behaviour training and, as with other
employers, determine the content and form of that training. The MFB sought to introduce
specific training in October 2014, after consulting with a diverse range of stakeholders since
April 2013. The UFU raised a dispute under the industrial arrangements, insisting that face
to face learning be used rather than online learning. The dispute is still unresolved 2 years
after consuitahon started, as the MFB must consult on the selection of the external
provider.*!

Recommendation 5: Consistent with their statutory duties and functions, the MFB
and the MFB. Chief Officer must be able to make decisions in relation to operational
deployment, staffing, operational appliances and equipment, location of fire stations,
skills-based training and compliance (e.g. workplace behaviour training), amongst
other things. '

Operational Respo‘nsibiiities and Community Safety

Term of Reference (a) An assessment of the resourcing requirements necessary to
ensure Victoria is approptiately equipped and fire ready, (¢} The interoperability
between the CFA and MFB and (d) The interoperability across fire agencies
responsibie for preventing and suppressing all types of fire in Victoria, whether on
public or private land

The MFB's purpose is to be a world class fire and emergency service for not just those in

‘Melbourne, but for all Victorians. The MFB has highly trained and committed operational

personnel and can serve as an expert incident control agency, with specialist technical

response roles and capacity to respond to all threats and events state-wide, supporting

other emergency management agencies.

57 Where they have 18 in operation: see Metropohtan F;fe & Emergency Services Board [2{)14} FWC 77176, MFB

Exhtbﬂ 27 and 28 at [B2]-]83}.
%8 Metropolitan Fire & Emergency Services Board [2014} FWC 7776, MFB Exhibit 27 and 28 at [82}-[83].

if the Bronto was unsafe or otherwise unsuitable, the UFU and operational staff could utilise the provisions of
the OHS Act to seek WorkSafe intervention in order to ensure it was safe. However, the UFU is not required to

exhaust options under Victorian legislation before relying on its power of veto.
Evidence was given to the Fair Work Commission last year by a senior operational staff member that;
"Consultation certainly has a rofe, but the ultimate decision on impertant operational issues such as the

replacement of appliances which are ending their life-span should be made by the organisation, not the union. If
issues are identified with the commission of an appliance, the MFB has the statistory responsibility to eliminate or
minimise risks fo health and safely, Every step of this process should not be dictated by the union through the
consulfation process.” See Melropolitan Fire & Emelgency Services Board 12014] FWC 7776, MFB Exhibit 27

and 28 at{133]).
1 Metronetitan Fire & Emergency Services Board {2014] FWC 7776 at {93] Exhibit MFB 55, Appendix D —
regardang relocation of Northcote fire station,

Menopohz‘an Fire & Emergency-Services Board {20141 FWC 7776, MFB Exhibit 25 and 26 at {201}-[237].

53 Metropolitan Fire & Emergency Services Board [2014] FWC 7778, MFB Exhibit 25 and 26 at [15]-{16].
8 Metropolitan Fire & Emerqency Services Board [2014] FWC 7776, MFB Exhibit 55, Appendix S.

lssue
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6.1

6.2

The MFB considers that the MFB can serve the State of Victoria as a 365 days per year,
2417 State resource that can:

s provide éxpert trained personnel to serve in IMTs;
. provide technical experts;

] provide technical equipment;

. assist with coﬁmunity engagement; and

] provide operational support;

for all hazards and all emergencies.

Recommendation 6: The MFB submits that it should be formaliy recognised as having
specialist incident management capability for V:ctor:a in the State Emergency
Response Plan. .

‘The MFB, in providing this service would:

L provide greater community safety outcomes;

. - assist an interoperable emergency management sector;

. enable greater skilling of MFB personnel and provide more fulfilling careers; and

# achieve the aims of the Victorlan Emergency Management Capability Blueprint
2015-2018.

The MFB will be best placed fo achieve this vision if the industrial arrangements can be
modernised to allow more efficient and flexible deployment of MFB personnel outside the
metropolitan district. These changes would reduce costs to the State. Modernisation of the
current arrangements would alsc ensure the MEFB was more efficient, better equipped and
readily available to serve the Victorian community.

Recommendation 7: The MFB submits that the industrial arrangements should be
changed to allow for greater flexibility and interoperability.

The MFB contends that the consultation arrangements in the OHS Act are the appropﬁate

‘mechanism for consideration of the safety implications of any proposed operational or other

change The MFB will progressively work towards replacing the current power of veto
provisions in industrial agreements with a view to usang these legislative consultation
provisions when implementing change.

These provisions are appropriate. They apply to all Victorian employers and were described
in the Maxwell Report into Victoria's safely legislation in 2004 as follows: '

Consultation is not the same as, and does not require, consensus or agreement.
What it must involve, however, is diglogue between the parlies to the
consultation. Dialogue means {af least):

s atwo-way exchange of information and views;

= g consideration by the parly required to consult of the views
expressed by the other party, and - :
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those views being taken into account before action is taken, or a decision
made.

The MFB submits that consultation should not be predicated on safety issues and that
safety is too important to be left to the industrial arena. This view was reflected in the
significant report by Lord Robens, which is widely seen as the origin of modern health and
safety thinking:

There is no legitimate scope for ‘bargaining’ on safety and health issues, but
much scope for constructive discussion, joint inspection, and participation in
waorking out solutions...

industrial arrangements which delay decisions and require the intervention of the FWC do
not provide for the efficient deployment of emergency service resources to serve community
needs.

The MFB welcomes reform that leads to the organisation moving progressively towards
contemporary workplace arrangemenis that are consistent with normal public sector values
and hest practice consultation on safety issues under the relevant safety legislation.

6.3 Recommendation 8: Consultation between the MFB and the UFU on firefighter and
: public safety and related operational matters should occur under the OHS Act
provisions, rather than as a result of industrial bargaining.

The MFB considers that there is a need for enhanced inter-agency planning. This could be
auspiced by the EMC or EMV, and the MFB is keen to play a leading role, particularly in
relation to critical infrastructure or fire evenis where the MFB's expert incident management
capability can assist the State. The MFB therefore welcomes opportunities for the MFB to
play a leading role in in'ter~agency planning.

- The MFB is also addressing issues arising from new risks m the built environment, for
example through the use of non-conforming buu!dmg products,” including in part:cuiar non-
compliant aluminium cladding such as that used in the Lacrosse Docklands building.* The
MFB has and will continue to share its learnings about new risks and what that means for
operational response and firefighter safety with the CFA, and with other agencies in the
sector to enable Victoria to be ready to address those risks.

The MFB has always been an early adopter of interoperability and is commitied to
interoperability with the CFA and with other fire and emergency service agencies. The MFB
always prefers, where it is consistent with the MFB's duties under the MFB Act and the OHS
Act, fo standardise arrangements with the CFA and other agencies provided that:

. the relevant arrangements are scaleable depending on resourcing and
organisational requirements;

= the MFB is able to participate in discussion about interoperability at the earliest
possible stage; and

N the costs of interoperability are appropriately shared.
The MFB is committed to supporting inter-agency planning and interoperability, within a

framework that delivers on the objectives of the imporiant statutory responsmzhties the MFB
has on service delivery, safety and accountability.

55 Maxwell, Ccoupational Health and Safety Act Rewew {Maxwell Report}, March 2004 at {923],
% Robens, A. (Lord), Report of the Committee on Safely and Health at Work, 1970 — 72, Lendon, HMSO, Cmnd
5034, 1972, p 21 68].

See the Senate Fconomics References Committee biguiry into Non-conferming Building Products - MEB
Submission.

See the MFB Post incident Analysis Summary.

page 16



6.4

The MFB contends that the MFB and CFA should move to make their operational training
more uniform, using more efficient training methods and making the best use of VEMTC.
This will lead to more efficient use of training resources and improved interoperability
between personnel working fogether on firegrounds and at emergencies.

The MFB therefore welcomes opportunities for greater interoperability.

Recommendation 9; The MFB supports greater inter-agency planning and is prepared
to play a larger role in this.

The MFB, its people, management an_d the best way for the MFB to serve its purpose

Terms of Reference (b} How CFA and MFB staff can be best supported in protecting
communities, taking into consideration operational needs, as well as Occupational
Health and Safety best practice and best training methods, (e} CFA and MFB
management structures and management work practices, (f) Enhancing workplace
culture, including fostering greater respect and cooperation between management
and its workforce, as well as enhancing workplace innovation and diversity and (g)
Options for the establishment of a Career Firefighters Registration Board

The MFB considers that the best way to support staff to safely undertake their roles to
protect the community is for the MFB to be a well-managed and well-run fire and emergency

service focused on its statutory duties, with modernised workplace arrangements that

reinforce réspect and accountability.

The MFB, through the Corporate Plan,® will work to implement change to:

" - reduce injury and iliness through the introduction of fitness for duty testing;
" improve cfiveréity and flexibility arrangements;
] intfroduce change to lead to a more diverse, open, innovative and respectful
“culture; .
" eﬁabie eﬁicient use of current resources; and
| =- provide better training, better equipment and better resources to current staff

because of increased efficiency.

The MFB recognises that the current industrial arrangements will need fo change ta aliow
these changes o ocour.

The MFB is proud of its staff and contends that they should be supported with better

- ftraining, excellent welfare support, opportunities for flexible work and the ability to work at all

times in an innovative and respectful culture. The MFB needs to maintain the capability and
capacity to deliver its services. The MFB has an ageing workforce with a diverse range of
skills. Carefut workforce planning is required to ensure that the MFB mamtams the ngh’s
skills and CapabEEEtleS and is more representative of the communities it serves

The MFB supports its staff through welfare and support systems, and recognises the
inherent stresses the operational staff face in their roles. The MFB also recognises the
benefits of diversity in the workplace and flexible working arrangements. The MFB
endorses the comments of the Fair Work Ombudsman, who has noted that;

Flexible work practices can deliver benefits to both employers and employees.
They can lead to greater job satisfaction and help attract and retain skilled and
valuable staff. Flexibility in the workplace may also improve productivity and

% MFB, Corporate Plan 2015-2018: A world class fire and eMergency service.

" MFB. Corporate Plan 2015.2018: A world class fire and emergency service, p 19.
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efficiency by helpmg maintain a motivated workforce with reduced staff turnover
and absenteetsm

The MFB contends that for MFB personnel to be able to perform at their best and to address
future challenges, including delivering on change required to enable sector reform and
achieving a sustainable position, it is critical that the MFB unlocks the capacity and
capability of its operational workforce through influential leadership. For the MFB to
reposition its leadership of the organisation it must develop stronger engagement,
accountability and authority with its workforce.

The MFB could access additional first-rate operational personnel were it better able to
recrut laterally. The Chief Officer gave evidence to the FWC that:

There are a whole range of great benefits associated with the ability to employ
firefighters from other organisations. At the forefront is sector reform. Allowing

" cross fertilisation hetween, for example, the CFA and the MFB would allow the
implantation of knowledge and experience from one organisation to the other.
Certainly, consideration would need fo be given to familiarisation/ orientation
training, as there are differences between the organisations, but much of what
we do is the same. Compstencies should be recognised and credits given for
learning and experience acquired outside of the MFB... the current model
provides no means of taking a flexible or creative approach to the recognition of
prior skill, training and experience. There is no operational reason to insist on
such a restrictive approach to recruitment. ... The limits on lateral recruitment
will be increasingly problematic for the MFB as a large proportion of operational
firefighters approach the age of retirement)... There are 374 employees who
have between 26 and 30 years of service, and we need to factor this into our
future workforce planning as well.”?

71 Recommendation 10: To maintain contemporary capability and workforce practices,
the MFB must be able to recruit operational personnel laterally.

The MFB has a responsibility to ensure workforce planning is agile and considers changes
in supply and demand for labour. In addition, the MFB wants to attract a more diverse range
of racial, ethnic, cultural backgrounds and more women to work for the MFB. The
Operational Staff Agreement perpetuates the ‘model’ home-grown, fulltime operational
employee, and makes it nearly impossible for the MFB to accommodate employee diversity
or flexible working arrangements. The MFB has considerable difficully in accommodating
requests for flexible working arrangements in accordance with its statutory obligations under
the Fair Work Act 2009 (FW Act) and the UFU has not been amenable fo 'consenting’ to
change these arrangements.

The MFB notes that i may be unable fo accommodate flexible working arrangements
consistent with the National Employment Standards and the Equal Opportunity Act 2010.

The MFB is progressing a Women's Employment Action Plan but uitimately without a
change in the rostering arrangement and changes in the industrial arrangements to afiow for
greater flexibility and parttime work, the MFB recognises that it will be very difficult for the
MFB to attract and retain increased numbers of female operational staff.

7.2 Recommendation 11: To ensure that its workforce better reflects the community it
serves, the MFB must be able to provide for greater flexibility and diversity for current
and future staff.

The MFB wants {o move progressively towards contemporary industrial arrangements.
There are cbvious benefits to the community, the Governmeni, the secior and very
importantly to MFB staff in taking these steps. They include:

™ Fair Work Ombudsman. Best Practice Guide: Use of individual flexibility arrangements (July 2015}, p 1.
72 Mestropolitan Fire & Emeraency Services Board 20141 FWC 7776, MFB Exhibit 7 and 8 &t [91].
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' reduction of injury and iliness, and subsequent reducticn in WorkCover pfemiums

and costs; :

" improved access to operational roles for women,

& a more diverse and open culture with greater respect and cooperation, and
innovation;

s © continued first rate operational performance by fit, trained, motivated and able staff

despite the ageing of the workforce; and
s better staff engagement and opportunities for all staff.

it is the strong view of the MFB that the changes recommended will benefit MFB employees,
both current and future and therefore benefit the organisation, the sector and the
community.

The MFB notes that while the Terms of Reference refer to a Career Firefighters Registration
Board, the detail of the proposal is not known. No such Board exists in other states or
territories in Australia. Therefore the MFB's comments on this Term of Reference are
necessarily general. '

While there is increasingly a move to national registration arrangements in professions,” the
MFB notes that, generally, professional boards exist where:

= there is a defined profession with rules of professional conduct, accreditation to
industry standards and reaccreditation and compulsory continuous education
required;

8 the relevant Registration Board is mostly independent from the employer and the

employees and contains experts in law, the relevant discipline as well as
community representatives;

.  the Registration Board allows for accreditation of lateral entrants;

s there may be disciplinary outcomes for complaints from members of the public or
other stakeholders about conduct; and

= there is a procedure for deregistration.

These arrangements are uncommon in the emergency services sector. As an example,
paramedics are not subject fo registration by a professional board.

The MFB can foreshadow that there may be difficulties with implementing elements of the
‘usual model' for MFB operational staff.

The MFB would consider further discussion and debate on the issue on the understanding
that the MFB's position is that:

. it would be inefficient if the MFB were to be responsible for the cost of the
Registration Board or the registration fees for employees; and

* the MFB must, as the employer in a command and control hased organisation,
retain responsibility for managing the performance and conduct of employees.

2 gee Fire Protection Association Australia Fire Protection Accrediiation Scheme (FPAS) (July 2013); Australian
Heatth Practitioner Reaulation Agency, National Engineering Register, and Professions Australia Blusprint for
National Reaistration of the Professions (Aprd 2008).
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7.3

Recomunendation 12: Any introduction of a Career Firefighters Registration Board
must be aligned fo the usual practices involved in professional registrations, and
must not increase costs for the MFB and must provide that the MFB is able to
manage the performance and conduct of employees.

Volunteerism

Term of Reference (h) The best mechanism to provide support for volunteer fire
brigades and to ensure their viability in providing emergency services

The MFB supporis the principle of volunteerism and recognises the important work that
volunteers do. Some MFB staff volunteer with other emergency services, and the MFB
supports their efforts. The MFB is committed to working with agencies such as CFA to
ensure that the service provided by operational staff and operational volunteers to the
community is the best it can be.

The MFB is prepared to explore volunteer roles in the MFB in the area of community safety.

The MFB welcomes any recommendations from CFA, the Volunteer Fire Brigades Victoria,
the VICSES or from this Review as how the MFB can better famhtate volunteerism in the
emergency services sector.

Conclusion

The MFB welcomes discussion on this document and on the MFB's experiences and

recommendations, and thanks the Review for the opportunity to make this submission.
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IN THE CORONERS COURT
OF VICTORIA
AT MELBOURNE
Court Reference: COR 2009 2905

FINDING INTO DEATH WITH INQUEST
Form 37 Rule 60(1) Section 67 of the Coreners Act 2008
Inquest into the Deaih of: CHERYL MAY CURRIE

Hearing Dates: 12, 13, 14, 15 and 18 March 2013 and 20 June 2013 (six days)
Appearances: S s Metropolitan Fire Brigade represented by Christopher
| Wiseman, Genetal Counsel, Metropolitan Fire Brigade,

e Department of Human Services represented by Ms FErin
‘Gardner of Counsel, instructed by in-house lawyers.

o The Transport Accident Commission represented by Ms Aine
Magee of Counsel, instructed by in-house lawyers.

o Independence Australia represented by Olivia Trumble of
Couunsel, instructed by Moores Legal.

¢ Royal District Nﬁrsiﬁg Services, represenied by Megén
O’Brien, consultant lawyer for the Royal District Nursing

: Services.
Counsel Assisting the Karen Argiropoulos of Counsel, instructed by Jodie Burns,
Coroner S Senior Legal Counsel, Coroners Court of Victoria.
Findings off - ' AUDREY JAMIESON, CORONER
Delivered On: o 28 August 2015

Delivered At: - 5 Kavanagh Street, Southbank 3006



1, AUDREY JAMIESON, Coroner having investigated the death of CHERYL MAY CURRIE

AND having held an Tnquest in relation to this death on 12, 13, 14, 15 and 18 March 2013 and 20 June
2013 at Melbourne | .

find that the identity of the deceased was CHERYL MAY CURRIE

born on 8 September 1969

and the death occurred on 12 June 2009

at 3 Lonsdale Avenue, Hampton East 3188

from:

12) SMOKE INHALATION
2 PARAPLEGIA

Pursuant to section 67(1) of the Coroners Act 2008, 1 make findings with respect to the following
circumstances: '
1. Inthe early hours on 12 June 2009, Cheryl May Curie (Ms Currie), a complete paraplegic, died,
aged 39 years old, of smoke inhalation from a fire in hqr home at 3 Lonsdale Avenue, Hamptén
Fast (Hbme). At the time of her death, she was alone in her home and confined to bed.

BACKGROUND CIRCUMSTANCES

2. Ms Currie’s complete paraplegia resulted from an incident that occurred on 1 September 1998,
when she attempted suicide by jumping in front of a train. Following this incident, the Transport
Accident Commission (the TAC) accepted her claim for compensation.

3. In Jone 2002, Ms Currie commenced residing at her Home, owned by the Deparument of Human
Services (the DHS),’ Office of Housing. |

4, The DHS purpose built the Home in consultation with Ms Currie, her occupational therapist, the
TAC case manager and an architect, in order to meet her specific mobility and familial needs.

5. Initally, Ms Cﬁrrie lived at the Home with her then parmer, Greg Hagan, and her two children,
Sharlene and Joshua. Also living at the Home were Shatlene’s children,

* In 2009 it wes known es the Daparhnct:‘ of Haman Services. At the tme of finslising the Finding the Department had changed s name to the
Department of Health and Human Services.
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6. In 2006, Mr Hagen moved out of the Home and in December 2008, Sharlene aud her children
moved out. Up until Ms Currie’s death, Joshua spent some nights at the Home and some nights
away from it.

7. Ms Cuirie had a history of schizophrenia for which she was prescribed medication and had been
admitted into hospital on a number of occasions. |

8. At the time of her death, Ms Currie had multiple medical concerns relating to her paraplogia,
including: |

- a. colostory in situ;

b. recurrest pressure ulcers;

c. infections relating to an indwelling urinary catheter; and

. d. ‘osteomyelitis (bone infection).

9. Ms Currie was being provided with support and care in her home by the foﬂéwiﬂg providers,
fimded by the TAC: |

2, Independence Australia (formerly known as Para-Quad) _provided personal care
attendants at Ms Currie’s home for two shifts each day (generally from 9.00am~-12.00pm
and 6.00pm-9.00pm). The personal care aftendanis provided personmal care, meal
preparation and domestic assistance.” The TAC funded Ms Currie to receive attendant
care services from April 2001 until the time of her death on 12 June 2009, Over the
course of that time, the amount of hours funded by the TAC varied. At the time of her
death, Ms Currie was funded to receive 196 hours of care per 28 days (seven hours per
day) for personal care and domestic assistance;

b. Nurses from the Royal District Nursing Services (RIINS) visited Ms Currie in her home
three days per week (usually Monday, Wednesday and Friday) to attend to wound care
for pressure ulcers related to Ms Currie’s paraplegia;

c. Dr Gﬁiseppe Joseph Toscano (Dr Toscano), Ms Curtie’s general practitioner since 7
Jane 2002, visited her at home as needed;

1 Independence Australia (formally ParaQuad) is & not for profit organizetion providing attendant oire services to peopls with  disability, In Apri} 2013
Indspendence Australia hisd 473 carers under employment, and; 723 clients serviced bythe orgamsaimn

3 Independence Augtralia etered info Service Agresments with the TAC for the provision of services to individuals who recelved finding for in- “horae care
gervices. On the 2 March 2001, ParaQued was engsged by the TAC o provide in-home sttendant eare services to Ms Cuarie,
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10.

11.

12.

13,

d. Jepny Sparks, 'ocmlpan'ozial therapist, provided care when requested by the TAC. Ms
Sparks had not provided any occupational therapy services to Ms Currie since August
2008; and | '

e. A VitaCall Persopal Emergency Response Unit (PRU) was installed in Ms Currie’s
home in November 2008. The PRU and pendant worn around Ms Currie’s neck enabled
her to call for medical emergency assistance 24 hours a day.

Ms Currie’s prescribed medications ﬁvere prepared in blister packs from which she self-
administered -her medications. However, she regularly needed reminding to take her
medications by her carers and family members. -

Ms Currie also received psychiatric assistance and care from Southern Mental Health who
allocated Ms Anne Ball as her case manager. The TAC did not fund this assistance as Ms
Currie’s psychiatric conditions predated her claim.

Between 10 January 2009 and 20 March 2009, Ms Currie was hospitalised at the Monash Medical
Centre Psychiatric Unit following an attempt of self-harm.

On 19 May 2009, Ms Currie underwent surgery at the Dandenong Hospital to repair pressure
sores on her left iSchiai area (upper thigh). Following this proécdure, she was discharged on 22
May 2009 to her home, where she was confined to bed until the wound healed, which was
expected to heal by July 2009. '

THE CIRCUMSTANCES IN WHICH THE DEATH AND FIRE OCCURRED

9-11 June 2009

14,

15.

On 9 June 2009, Judith Axford (Ms Axford), Independence Australia, senior personai attendant
carer, attended 1o Ms Currie in her Home for a total of 8 hours and 15 minutes, from 9.15am to
5.30pm. |

On 10 June 2009, Ms Axford again attended for a total of 6 hours and 15 minutes, from 8.30am to
2.45pm. An agency worker from Care and Compassion also attended for a fotal of three hours
from 5.00pm to .8.00pm At 7.69pm, Dr Toscano attended Ms Currie’s Home, at the request of
Ms Axford because she was concerned about Ms Currie’s increasingly agitated state. Dr Toscano
reviewed the blister pack of medication with Ms Currie and made sure she had taken her evening
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medications. Dr Toscano-states, “She was paranoid but not suicidal or homicidal. I organised
with her to review her the following evening™.?

16. On 11 Tune 2009, the same agency worker from Care and Compassion attended for a fotal of
three hours from 5,00pm to 8.00pm. While Independence Australia were able to identify a roster
that indicated an .agency staff member attended for the 9.00am to 1.00;)13}_ shift on this day,
corroborating docurnentation such as a timesheet could not be produced, and it is accordingly
possible that the agency worker did not attend for that shift. Again, on this day, at approximately
“7.00pm, Dr Toscane visited Ms Currie, and found “she was more stable, she had no visual or
auditory hallucinations, but was still paranoid and once again I reviewed her medication with her
and made sure she had her evening medications. I reviewed her skin problems and we had a
discussion about her ﬁzture when C’héryl said she was keen to get out of bed so she could start a

Sflower arrangement-course.”

12 June 2609 _ _

17. Ou 12 June 2009, Ms Currie accessed her VitaCall PRU alarm at 2.29am® alleging that
neighbours were frying to kill her. In response, the VitaCall operator made unsuccessiul attempts,
at 2.40 am, to contact Joshua and Sharlene Curtie.” '

18 Later that morning, at 5.30am, a nsighhour of Ms Cuirie was woken by the sounds of glass
smashing and screaming. The neighbour locked outside, observed flames coming out of Ms

_ Curtie’s bedroom window, and called 000. |

19. The Metropolitan Fire Brigade’s fire fighters attended Ms Currie’s Home at 5.38am, at which

| time flames were emanating from the roof. |

20. Mr Neil Jenkins, Metropolitan Fire Brigade (MFB) fire fighter, located Ms Curtie directly behind
the timber front door after he attempted to push it open about § inches, but found her body was
blocking the donrﬁray.g Fire fighters assisted Mr Jenkins to pick Ms Cumie up and take her
outside where cardiopulmonary resuscitation (CPR) was commenced.

* Inpuest brief, page 14.

3 Inquest brief, pags 15,

% Recards produced by VitaCall show that in the days prior to her death, Ma Cuerle nsed the PRU to contact VitaCelt in relstion to various matters, and oa
soms oocasions, the polios attended at her homs In response to her conserns. The PR is primerily to bs used for medical emergencies,

7 Trenseript, page 264.

® Inquest brief, page 42.
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21.

22,

23.

Ambulance Victoria paramedics arrived at the scene at approximately 5.50am, whereby they
assessed Ms Currie and found that she was not breathing, did not have a pulse, had fixed and
dilated pupils and recorded an asystolic thythm on the cardiac monitor. CPR ceased at 5.5%am.
Ms Currie’s wheelchair was located by fire fighters in the ensuite bathroom, approximately four
metres from the side of her bed. Despite not having access to her wheelchair, Ms Currie managed
10 get herself out of her bed and to the front daor of her Home, a distance of some eight metres.”
Fire safety documentation discovered at Ms Curries' premises after the fire included literature
produced by the disabilify service division of the DHS (and prepared with the asslstance of the
MFB) to assist carers who support people on individual disabilify support packages.

JURISDICTION
24. At the time of Ms Currie’s death the Coroners Act 1985 (Vic) applied. From 1 November 2009,

25.

the Coroners Act 2008 (the Act) has applied to the finalisation of investigations into deaths that
occurred prior to the commencement of the Act.’

Ms Currie’s death was unexpecl:ed and therefore a reportable death under the Coroners Act I 985
(Vic).

PURPOSE OF A CORONIAL INVEST!GA’I_I‘ION

26.

217.

1 “The purpose of & coronial

The Coroners Court of Victoria is an inguisitorial jurisdiction.
investigation is to independently investigate a reportable death to ascertain, if possible, the
identity. of the deceased person, the cause of death and the circumstances in which death
oceurred.” The cause of death refers to the medical cause of death, incorporating where possible
the mode or mechanism of death. For coronial purposes, the circumstances in which death
occurred refers o the context or background and surrounding circumstances, but is confined to
those circumstances sufficiently proximate and causally relevant to the death and not merely all
circumstances which might form part of a narrative culminating in death.!? |

The broader purpose of coronial investigations is to contribute to the reduction of the number of

preventable deaths through the findings of the investigation and the making of recommendations

3 Tmnm.xpt, page 169,
® Cozopera Act, section 119 and Schedsis 1.
* Section 8{4) Coroners Act 208, '
“ Sectiom 67(1) of the Coroners 4or 2008, ARl referecices which fullow gxe to the provigiots of this Act, unless otherwise stipulated.
3 This is the effest of the autharities- see for exampis Harmsworth v The State Coroner [1989] VR 989; Claney v West (Grreported 17/08/1994, Suprems

Court of Victods, Harper J).
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28.
29,

30.

31,

32

o3,

by coroners, generally referred fo as the ‘prevention’ role. Coroners are also empowered to
report to the Attorney-General on a death; fo comment on any matter connected with the death
they have investigated, including matters of public health or sefety and the administration of
justice; and to make recommendations to any Minister or public statutory authority on any matter
contected with the death, including public health or safety or the administration of justice.”
These are effectivel‘y the vehicles by which the prevention role may be advanced. 1.

Tt is not the Coroner's tole to determine criminal or civil liability arising from the death under
§nvestigaﬁon. Nor is it the Coroner’s role to determine disciplinary matters. _

Detective Senior Constable Luke Walsh was the nominated coroner’s investigator'’ and prepared
the Inquest brief. _

Section 52(2) of the Act provides that it is mandatory for a coroner to hold an Inquest into'a death
if the death or cause of death occurred in Victoria and & coroner suspects the death was-as a result
of homicide, or the deceased was, immediately before death, a person placed in custody or care, or
the identity of the deceased is unknown. _

Ms Curtie was not a person placed in “custody or care’ as defined by section 3 of the Act. Ms
Currie was a public housing tenant only, her Home being owned by the DHS, Office of Housing,
It was therefore not mandatory to conduct an Inquest into the circumstances of ber death,
however, I exercised my discretion pursuant to section 52(1} of the Act to hold an Inquest because
I had identified matters of pﬁbﬁc health and safety that required ﬁiﬁhéx; investigation. -

This finding draws on the totality of the material, the product of the coronial investigation of Ms
Currie’s death, That is, the court records maintained during the coronial investigation, the Inguest
brief and the evidence obiained at the Inquest,

In wrifing this finding, I do not purport fo summarise all of the ex?idence, but refer to it only in

such detail as appears warranted by its forensic significance and the interests of narrative clarity.

 The “prevention role i now explcifly arfoulsted in the Prezinble and purposes of the Act of the Coroners Act 1985 where this role was generally
acoepted as Fimpliol*

15 See seotions T20E), 67(3) and 72(2) of the Act regarding reports, cormments and recommendations respectively.

18 So¢ also sections 73(1) and 72(5) of the Act which requires publication of curantal findings, comments and recompwmdations and responses .
respectively; seotian 72(3) and (4) which eblige the reciplent of a coronisl recommendation to respond within three menths, apecifying. & siatement of
aotion which has or will be taken in relation o fhe recommendation, . .

¥ A corones’s investigaior is 8 member of the police foroe nominated by the Chief Copsmissioner of Police or any other pesson nominated by the coreaer
to assist the coroner with hivher investigation into a reporiuble death, The coroner's investigator tkes instructions Sireetly from a voroner and carries ont
the rale yubjest to the direction of & coroner. ’
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STANDARD OF PROOY
34. All coroniel findings must be made based on proof of relcvant facts on the balance of
probabilities. In determining whether a matter is proven to that standard, I should give effect to
the principles enunciated in Briginshaw v Briginshaw.!® These principles state that in deciding

whether & matter is proven on the balance of probabilities, in considering the weight of the

evidence, T should bear in mind:

2

&

-]

the nawre and consequence of the facts to be proved;

the seriousness of an allegations made;

the inherent unlikelihood of the ococurrence alleged;

the gravity of the consequences flowing from an adverse ﬁnding; and

if the allegation involves conduct of & criminal nature, weight must be given to the
presumption of innocence, and the court should not be satisfied by inexact proofs, indefinite

testimony or indirect inferences.

35. The effect of the authorities is that coromers should not make adverse findings against or
comments about individual_s, unless the evidence provides a comfortable level of satisfaction that
they caused or contributed to the death.

INVESTIGATIONS
Identity of the deceased
36, The deceased’s identity was not in dispute and required no further investigation.”’ Therefore, I
formally find that the deceased was Cheryl May Currie, born 8 September 1965.

Medical Canse of Death
37. On 18 June 2009, Dr Melissa Baker (Dr Baker), Forensic Pathologist at the Victorian Institute of
Forensic Medicine, performed an autopsy on the body of Ms Currie, which identified extensive
soot deposition within the airways. Dr Baker concluded that the cause of death was smoke

inhalation with paraplegia contributing to her death, but not directly causing it.

* (1938) 60 CLR 336.
¥ See ‘Coroners Release Authority and Confirmation of Name' signed by Sherlene Currie dated 18 June 2605,
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38. Dr Baker noted charring and blistering of the skin of Ms Currie’s lower legs, scot deposition
over her face and hands and commented that Ms Currie’s impaired mobility might have affected

her ability to escape from the fire.

39. Dr Baker also noted that Ms Currie was wearing a chain around her neck with an alarm device
attached to it.

40, -Toxicological analysis of the blood sample taken from Ms Currie after death revealed elevated
carboxyhaemogloblin (63% saturation) and hydrogen cyanide (2.6mp/L), both of which are
toxic fumes produced during fires. Carboxyhaemoglobin levels greater than 50% are generally
considered to be fatal, and levels of hydrogen cyanide in excess of Img/L are considered io be
life threatening.

41, Toxicological analysis also revealed the presence of olanzapine and quetiapine (medications
used in the treatment of schizophrenia) at concentrations consistent with therapeutic use.

Diazepam, a sedative/hypnotic drug of the benzodiazepines class, and its active metabolite

nordiazapam were also detected at low levels,

The fire investigation
42, The fire scone was jointly investigated by John Kelleher (Mr Kelleber), scientist at the Victoria

Police Forensic Science Centre and Station Officer Rodney East (SO East) of the MFB Fire
Investigation and Analysis Unit. I consider both Mr Kelleher and SO East to be experts with
respect to fire investigations.
43. SO East tested one of the smoke detectors and found it to be working corréctly, while the other
smoke detector was damaged to an extent that testing was not ;Sbssible.
44, SO East's expert evidence as to the most probable cause of the fire was “the imprudent use of
- smoking materials whilst the occupant was incapacitated in bed™™® Both Mr Kelleher and SO
Bast concluded that the point of the fire’s origin started on or was adjacent to the bedside table on
the south (right) side of the bed. The burn patterns indicated a higher-level fire,?! initially starting
as & smouldering fire before breaking into flames and combustion.”? |

3 Rapaort of SO Bast Inclded fa Exbibit {X)9.
* Report of SO Bust included in X9 -rofer o Note 4.
2 Transeript, pages 107~ 108, 126 and 193,
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45, Mir Kelleber noted that Ms Currie had severe burning to her feet and legs, probably from direct
exposure to the fire; which indicated that she had been lying or sitting close to the fire at some
stage.

46. SO East raised concemns regarding the inadequacy of systems in place for the testing of the smoke
detectors to ensure that they were operating correctly.

47. M Kelleher and SO East also noted several cigarette burn marks on furniture in the lounge room
at Ms Currie’s Home, which suggested that a person(s), on occasion(s), had been careless with

cigarettes.

Directions hearings and the Inquest
48, Prior to the commencement of the Inquest, Directions Hearings were held on 24 November 2011
and 8 August 2012,
49, I granted leave for the following interested parties to be represented at the Inquest:

a. The DHS;

b. The TAC;

¢. Independence Australia;

The RDNS; and

e. The Metropolitan Fire Brigade.”

P

Issues investigated at Inguest

50, The main issues for examination at the Inquest concemned the circumstances in which Ms
Currie’s death occurred, and whether there were safety improvements that could be made to
prevent similar deaths for persons with disabilities living in public housing. The areas of
inguiry included:

a. Whether any or adequate steps were taken to ensure the prevention and management of
a fire emergency at Ms Currie’s home, such as:

¢ the conduct of a fire safefy assessment or audit; and

2 The MFB is & stshsiory suthority setup by the Metrapoliian Fire Brigzdes Act 1958, The MFB has a role in investigating fres (section 71 of fant Act)
end pursuant t the Viotorian Pire Investigation Inter-Agecsy Agreement the MFB ars expert cause and orighe kivzstigators for the Coroner,
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+ implementation of a plan to ensure the safe evacuation of Ms Currie from her
horne in the case of an emergency;

b. The operation and location of smoke alarms installed at Ms Currie’s home and the
systems in place for checking that the smoke alarms were in working order;

c. Whether a sprinkler system should have been installed at Ms Currie’s home;

d. The effectiveness of the VitaCall PRU system in a fire emergency;

e. Whether Ms Currie’s inability to access her wheelchair and/or open the front door
impeded her ability to evacuate the home; and

f. Any other opportunities for safety improvements.

Viva voce evidence at the Inuest
51. A six-day Inquest was held on 12, 13, 14, 15 and 18 March 2013 and 20 June 2013. Ms Karen
Argiropoulos, barrister, was counsel assisting me.
32. Viva voce evidence was obtained from the following witnesses at the Inquest:
Judith Amme Axford; |
Michael Anthony Ruyg;
Sharlene Ruth Curiie;
John Desmond Kelleher;
Rodney Graham Bast;
- Julie Faye Harris;
Neil James Jenkins;
Moiaique Desﬁny Rascly
Dr Guiseppe Joseph Toscano,
j.  Sharon McLachlan;
k. Jennifer Elizabeth Sparks;
1. Roberta Jean Buchanan;
m. Vicki Nakos; and
n. Barbara Hill.
53. At the conclusion of the evidence, 1 received a written ouﬂine of submissions from counsel on
behalf of all interested parties, On 20 June 2013, the interested parties, through their tespective

legal representatives, made oral submissions in accordence with their outline of submissfons. 1

=

e

BoRomoB

[T,
.
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thank counsel assisting and the interested parties in this matter for their valuable contribution and

submissions.

Lack of five safety risk assessment(s) and evacuation planning for Ms Currie

54.

35.

56.

57.

59.

60.

A central issue in the Inguest focused on identifying the relevant party who should be responsible
for conducting fire safety risk assessment(s) for Ms Currie whilst she was in her Home.

The evidence revealed that at 1o time, did any organisation involved in Ms Currie’s care conduct
a fire safety risk assessment in relation to her living arrangements, nor was there any planning as
10 how she could be evacuated in the event of a fire.

Evidence from parsons responsible for various aspects of Ms Currie’s care, around the time of her
death, revealed serious gaps in the service providers’ state of knowledge of her living
arrangements and care needs, which resnlted in less than optimal continuity of her care.

The fact that Ms Currie’s surgery in May 2009 did not prompt the TAC and its contracted
personal care service providers involved in her care to conduct an assessment of her needs to
determine whether she required additional care or supports demonstrates the gaps identified in her
care.

In so far as identifying fire risks to Ms Currie, several witnesses, funded by the TAC, gave
evidence that they had identified that smoking in bed was a risk for Ms Currie. Dr Toscano gave
evidence that he discussed these risks with Ms Currie constanily.* Ms Axford’s evidence was
that she had discussed the issue with Ms Currie.” Mr Ruyg, registered nurse with the RDNS, and
other members of the nursing service also discussed the issue with Ms Curde.®

Vicki.Nakos, Housing Services Manager at the DHS stated that, as far as she was aware, fire
safety was not patt of the design process when Ms Currie’s Home was being planned; rather the
focus was on her mobility requirements.”’

TAC Support Co-ordinator Sharon McLachlan’s (Ms McLachian) evidence suggested that, from
the TAC’s perspective, there was no particular person or agency responsible for assessing Ms

5 Tranzeript, page 281,
* Trangeript, page 30.
2 Trangeripy, page 63,
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Currie’s fire safety in her home. However, Ms MecLachlan expected whoever was working-
directly with Ms Currie would have discussed fire safety related issues with her.2®

61. Occupational therapist Jenny Sparks’ (Ms Sparks) evidence was that since Ms Currie’s death,
she now considers fire risk assessment as part of her role in assessing clients.” However, in her
experience, fire safety is an issue that is rarely dealt with by occupational therapists undertaking
hore assessments >

62. Independence Australia, as & service provider coniracted by the TAC, did not have any processes
ot procedures in place for fire safety risk assessments for their clients. However, it did conduct
hazard checks and safety audits focused on the health and safety of its staff attending a client’s
home.”*

63. The RDNS also conducted risk assessments in client’s homes; however, again these were
primarily concerned with the health and safety of its staff. The RDNS submitted that it did not
conduct fire risk audits per se and considered this to be & mafter for the relevant professionals and
not practicable for the RDNS in any event.

Overnight care for Ms Currie

64, A critical issue for the Inquest was how on 12 June 2009, Ms Currie found herself to be alone in
her Home while confined to bed.

65. The evidence reveated that while some of fhe organisations involved with Ms Currie’s care were
aware that she was alone in her Home on a regular basis, this did not trigger a process by the TAC
10 reassess her care needs,”

66. It is concerning that there was no co-ordinated system for the TAC to be aware that Ms Currie
was along in her Home overnight.

67. Ms Axford’s evidence was that she was aware Sharlene and Jostua Curtie no longer resided with
Mz Currie at the time of her death and she believed most organisations were under the impression
that they were still living there.™® Ms Roberta Buchanan (Ms Buchanan), Manager In-Home and
Accommodation Services, Independence Australia stated that, as of May 2009, Independence

% reanseript, page 328330,
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68.

69.

70,

1.

72.

73.

74.

75.

Australia had a service co-ordinator aitached to Ms Curtie whereby care workers ‘could report
issues. However, there was no record that Sharlene moved out of the Home or that Ms Curric was
home alone overnight while confined to bed* Had it been a requirement that the service provider
report such matters back to the TAC, the TAC would have been better plac;ed to assess the client’s
care needs.

The DHS understood that Ms Currie was living by herself in her Home, having been informed
that Sharlene had moved out, as required by its rent assessment processes.”’

While Dr Toscano consulted with Ms Currie on the night before she died, it was his view that *J
felt her son was theie most of the time, so I didn't think it was an issue.

While the TAC stated that it was not aware that Sharlene had permanently moved out of Ms
Currie’s Home, there was some awareness that Sharlene had previously moved: out and
subsequently returned to the home.’ |

The TAC had funded the installation and monitoring of Ms Cume s VitaCall PRU on the basis of
a report received from the RDNS stating that she bad fallen and been left on the ﬂoor;overmght
because nobody else was at home to assist her.’® _

Ms Sparks’ evidence was that she was not aware that Sharlene was no longer living at the homé.
Ms Sparks had previously, and consistently, recommended to the TAC that overnight care not be
provided to Ms Currie because family members were at the Home overnight.
'Ms Sparks’ evidence was that had she been informed that Ms Cumrie was regularly alone
overnight, she would have made significant changes to the care hours recommended, including
reéommending overnight care, which would have ensuraed Ms Curric was not alope overbight.ag
Ms Sparks stated that, had Ms Currie refused an increased level of support,*® she would have had

"t consider whether or not Ms Currie was safe to continue to live thre she was absent of

ovemnight care.*!
Ms Sparks was also not aware of Ms Cutrie’s confinement to bed following surgery in May
2009, although she acknowledged that there were other times during Ms Currie’s life whep she

M Transeripy, page 432,
¥ rranmoript, pages 660 end 465,
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was confined to bed for six weeks at a time.” Ms Sparks® evidence was that she would only have
expected to be informed of Ms Currie’s hospitalisation and surgery if there were any changes in
Ms Currie’s support needs as a result,*

76. The TAC wrote to Ms Sparks on 15 May 2009*° %eéuesting that she conduct an independent
functional assessment of Ms Currie.*® Tt appears from the contents of this letter and from Ms
McLachlan’s evidence, that there was no specific reason motivating this request, and it may have
just have been initiated because it had been approximately one year since Ms Currie’s last

review.'” The TAC’s letter to Ms Sparks did not indicate that Ms Currie was to be hospitalised to

repair pressure sores, that she had recently been hospitalised for mental health issues or that the

- review was urgent.”® Unfortunately, Ms Sparks was not able to arrange an appointment with Ms

Currie for the purposes of conducting this assessment prior to her death. Consequently, no new
assessments of Ms Currie’s needs were conducted in light of Sharlene moving out of the Home in
December 2008 or in light of Ms Currie’s recent hospitalisations.

77. Importantly, Ms Sparks’ evidence was that had she known Ms Currie was alone at night she
would have recommended the TAC fund overnight care.

78. Historically, all of Ms Sparks’ recommendations to the TAC in relation to Ms Currie’s care were
approved and funded.

Case Managers

79. The TAC had a system in place for periodically reviewing its clients. This system was
demonstrated by the fact that Ms Sparks had been directed to conduct an assessment of Ms Cutrie.
However, this was not in responge fo any contemporaneous intelligence that Ms Currie was
mostly living on her own and confined to bed.

80. Had the TAC had a ‘case manager’ system in place, these matters would have been known to’
them as they occurred and appropriate assistance and risk assessments for Ms Currie could have

been implemented,

“ Yyanseriph, page 423.
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81,

82,

The TAC acknowledged that case management is appropriate in particular, in circumstances
where complex care co-ordination is required. However, submissions on behalf of the TAC were
that cese managers were used, from time to time, to attend to a specific need or for a discrete goal,
rather than for managing risk.*’ .

Since 2009, the TAC has instituted changes including a reduction of the number of clients that 2
support co-ordinator has in their portfoho aﬂowmg them to have contact that i is more individual

with a client, including face-to-face visits.”

Shifis not bezng filled by Independence Australia and adequacy of care services provided to Ms

Currie

83.

84.

85.

86.
87.

88.

The evidence revealed that duzing 2009, a number of Ms Currie’s carer shifts were not being
filled, and she would often be left without a carer during evening shifts.

Ms Axford’s evidence™ was that if there was not a carer available, Independence Australia would
not be able to fill the shift. Consequently, Ms Currie would be left without a carer for the evening
shift approximately once per week. Ms Axford said that she frequently received a telephone call
from Ms Currie at night time, advising her that no-one had turned up and asking for help.*

Ms Axford had been employed by Independence Ausiralia as a Personal Care Attendant from
2001 and she cared for Ms Currie for approximately six years prior to her death. She was Ms
Currie's most regular worker.

Sharlene said that she complained to Independsnce Ausu'aha a‘bout the faiture to ﬁII personal care
shifts for her mother, without success.” ' _

Ms Axford and Sharlene™ both expressed concern that Ms Currie may not have taken her

" medication when carers did not attend.

Ms Buchanan explained that staff shortages at this time were due 10 a lack of available staff
aczoss the sector. Ms Buchanan's evidence was that the majority of Ms Cumie’s shifts were
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-rostered out to agency staff from Care and Compassion and a small number were rostered to Ms
Axford. Rosters produced by Ms Buchanan confirmed this synopsis.”

89. Ms Buchanan also stated that it was difficult to fill shifts for Ms Currie’s care because a number
of workers stated they did not wish to work with her due to difficulties experienced when caring
for her.*

Ms Axford stated:

She wasn’t the easiest person to get along with and she herself would sack carers. This
would be due to her mental condition. She would abuse people which was really due to
her mental condition. She would abuse me at times but I knew she didn’t mean it and T

knew how to deal with her. Some carers weren’t able to deal with it and would leave.”’

90. Ms McLachlan’s evidence was that she was advised by a nurse from the RDNS that shifis were
not being filled by Independence Australia, As a result, she contacted Mr Neville' Dane,
Coordinator for Independence Australia (when it was ParaQuad) and was advised by him that
carers had been attending and was provided with copies of timesheets,”

Whether there was a Skylight

91, Most of the fire damage was in Ms Currie’s bedroom, which had major structural damage to the
ceiling, roof and walls. The roof and ceiling had collapsed and the wall frames were deeply’
charred and completely consumed in places.

92. Initially, Mr Kelleher and SO East formed the opinion that there had been a skylight in Ms
Currie’s bedroom due to i’hé apparent rapid spread of the fire to the'roof. However, in response to
Sharlene’s evidence at the Inquest that there was no skylight in Ms Curries’ bedroom or in the
ensuite bathroom, SO East and Mr Kelleher accepted there was no skylight. SO East’s evidence
was “The fact that the fire got up into the roof was our main reason jfor thinking that we had the
skylight and on the morning some of the verbal conversation was the fire had got through the roof
Jairly quickly, which sort of supported that that was the reason why we had a skylight situation, *

93. SO East and Mr Kelleber noted several other possibilities as to why the fire might have entered
the roof as quickly as it did, including;

*5 Transeript, page 430,
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a. the bed in the bedroom was elevated higher towards the ceiling;™
b. the existence of a radesman type personal hatch into the roof space;®” and/or
c. the construction of the ceiling itself,

Smoke alarms in Ms Currie’s Home
94. While there is no direct evidence that the smoke alarms activated on this night, this fortifies the

96,

97.

98.

99.

need for alternatives to standard smoke detectors for people with complex peeds such as Ms
Currie.

. M Kelleher's evidence was that while the venting of the fire into the roof space would improve a

person’s prospects for escaping the fire, it would also reduce the effectiveness of the smoke
alarms. _

Ms Currie’s home was equipped with two Brooks PFS-ITL smoke alarms.” They were ionisation
alarms, mains powered with a non-removable rechargeable lithium battery back up to ensure
opetation in the event of mains power failure.®* They were located at the eastern and western
ends of the hallway in accordance with the electrical plan for the Home.”®

The installation of those alarms cominﬁed,with the legal requirements applicable to the Horme
pursuant to the Building Code of Australia 1996 and the Building Regulations 2006 (Vic A

Mr Kelleher's evidence was that the location of the smoke alarms were “conventiona ” and
“quite appropriate”.5’ However, in light of Ms Currie’s tendency to smoke in bed, he considered
it advantageous to install a different type of smoke alarm, such as a temperature rise alarm, rather
than smoke, in Ms Currie’s bedroom.® '
SO East also considered the location of the alarms to be conventional, but because Ms Currie was
confined to bed and was a chronic smoker, he thought it Woﬁld have been prudent to bave had a
photoelectric smoke alarm in her bedroom.*
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100. I note the submissions of the DHS . that had it been aware of Ms Currie’s change in circumstances
as a result of her surgery in May 2009, safetjf requirements could have been considered such as a
temperature activated smoke alarm in Ms Currie’s bedroom and any other safety systems that
warranted implementing. ™

101. The MFB recommends that smoke alarms are tested and dusted monthly.” Ms Currie, by reason
of her paraplegia, would not have been able to test her smoke alarms,

102. I agree with Ms Julie Harris’, (Ms Harris), Community Ageing Strategist and Community
Resilience with the MFB evidence that clients who are unable to maintain 2 working smoke alarm
should be identified and assisted with testing.”

103. Ms Axford's evidence was that it was not part of her duties to test smoke alarms. However, she
personally may have changed the battery if this was required.

104, The smoke alarms in Ms Currie’s home were maintained periodically by the DHS and also when
electrical contractors attended the Home to perform other works.” However, the tenancy
agreements between the DHS and residents rely on the tenant to regularly test that smoke alarms
are working and report any faults to the DHS. This is consistent with the Residential Tenancies
Act 1997. However, application of the Residential Tenancies Act 1997 in this regard does not
seem appropriate. The standard agreement between landlord and tenant when considered in the
context of Ms Currie’s (and presumably other DHS clients”) circumstsnces and functionsl
iimit_ations is, at best, unfair and realistically unworkable.

105. Independence Australia was not contracted by the TAC to undertake maintenance works at the
Home. Despite this, Ms Buchanan’s evidence was that Independence Australia conducted hazard
checks or home/site audits annually, Ms Buchanan stated a review of Ms Curxie’s file revealed
documentation evidencing that site audits, for staff safety and not the client’s, were conducted in
2001, 2002, 2004 and 2005.™

106. Independence Australia’s processes also included provision for carers to report matters through
their Incident and Hazard Reporting procedure. A report could be either filled in by a carer or
telephoned through to thé office and a staff member filled out the Incident/Hazard/Near Miss
Form. 'The form would be processed by the office team, who assessed the incident and
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implemented corrective action. It was also logged on the Occupational Health and Safety register
and also monitored by the Health and Safety team to ensure Independence Australia closed the
Ioop on all corrective actions. Ms Currie’s file did not contain any Incident/Hazard/Near Miss
forms.

107. Ms Harris suggested that high-risk clients such as Ms Currie should have personal monitored
alarm systems installed in their homies linked to the smoke alarms. If activated, a message is
communicated to the monitoring company, who then contacts the ciient who owned the personal
pendant alarm. There is merit to this suggestion,

108. The evidence was that Ms Currie’s ViiaCall PRU did not have the capability to be Jinked to the
smoke alatms. However, other systems were available from various companies including
Tunstall, Safety Link and INS Group.™

Domestic sprinkler systems

109. SO East gave evidence that Ms Currie’s Home would have benefited from the installation of a
domestic sprinkler system, which would have given her a bétter chance of evacuating from the
fir0. 6 _

110, I agree with the MFB submissions that the decision whether to install a domesﬁc sprinkler system
should only be required after an individualised fire safety :isk_éssessmem is conducted. Where
such an assessmant-indicateé the need for additional fire safety measures, active consideration
should be given to employing strategies to mitigate the risk of death or injury by fire.

111, Had such a risk assessment been undertaken in this case, I am confident a person such as Ms
Currie who presented with risk factors of paraplegia, mental health. impairment, history of
smoking in bed and living alone outweighed the est:mabed installation and maintenance costs
submitted by the DHS and the MFB of installing a domestic spri:ljkier systeniv

112.T also agree with Dr Toscano who emphasised the importance of protecting people with
quadriplegia and paraplegia who live alone, Oﬁen by choice. Dr Toscano stated that he had over
250 quadriplegic and paraplegic patients, only three of whom had sprinklers installed in their-

homes.”’
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113. As of 20 June 2013, the TAC had approximately 244 paraplegic claimants and 200 quadriplegic
claimants and it was their submission that domestic sprinkler systems could potentially be cost
prohibitive. The TAC submitted: '

...at the very highest, if one took the kzghest ﬁgm‘e from the DHS estimate and multiplied
it out just as a straight mathematical calculation for over 400 people that's over 330
million. Similarly, those sorts of maintenance issues are over two million per annum and
it's not suggested that anyone wants 1o penny-pinch or anything like that but one has to
look at financial ramifications of these sorts of matters but the commission will engage
independe}zt contractors to assess the costs of installation of fire safety equipment where
the question arises in individual circumstances rather ‘than saying overall it will be
appro:priafe in every case and also, Your Honowr, there may well be many houses that
have appropriate fire safety provisiérz alveady but that is another ongoing matter.is

114. I did not find the estimate of costs submitted by the TAC helpful. The estimated costs provided
did not identify how many of those clients live in their home alone. The estimated costs were

| _ m_ea.ningless in the context of Ms Currie’s death. The TAC need to undertake individualised risks

 assesswents for each client. They will only then know the true cost of minimising fire risks and
preventing like deaths, such as Ms Currie’s death. '

115. Service providers, such as the TAC, should incorporate into their individualised chent risks
assessments whether the installation of a domestic sprinkler system is necessary for minimising
fire risks. . ' '

116. I, however, commend the TAC’s submissions that it “will consider the installation of appfapﬂate
fire safety equipment on an individual basis obviously for the same reasons that has to be
assessed on an individual basis, the commission currently fiunds home modification for
ap}:répriate people and fire safety equipment may necessarily form part of those madﬁ‘ications

_ based on the individual circumstances.”” .

'117. The DHS submissions detailed that it already has in place a number of processes for tenants to

~ request modifications to the DHS owned properties. The Application for Special Accommodation
Requirements® is one 'parﬁciﬁar way in which 8 DHS tenant could request special accommodation

78 Transeript, pages 510-511.
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modifications. The DHS, in its submissions, advised that the Director of Housing is updating this
form to prompt those filling out the form to specifically consider the risk of fire.™

Automatic doors

118. SO East further opined that Ms Currie’s home would have bensfitted from the installation of an
electronic interlocking system, which would. allow the resident fo flick a switch to release the
front and back doors of the property. Such a system could both unlock the doors and cause the
doors to open,*

119. Again, service providers, such as the TAC should incorporate info their individualised client risk
assessments whether the installation of an electronic interlocking system for safe egress is

necessary for minimising five risk.

Fire safety information and training for carers and other service providers engaged by the TAC

120. Alarmingly, none of the people involved in Ms Currie’s care had received formal education
and/or training in relation to fire safety. _

12]. Independence Australiz, as a registered training organisation and accredited provider of waining,
required, and funded, its in-home carer employees to-be qualified at Certificate I and/or
Certificate TV Jevel In Home and Community Care; Disability and First Aid* While
Independence Australia has its own internal policy that its carers have, at a minimum, Certificate
I Jevel for In Home and Community Care and Disability, the evidence of Ms Buchanan was that
separate and additional ongoing or refresher training concerning fire safety was not prowded by
Independence Australia,®*

122. As at the tine of Ms Currie’s death, the Certificate I and IV training modules did not mciude
specific fire evacuation training, but covered hazard training in the Occupatmnal Health and
Safety accredited unit of those certificates. However, it was general and not specific to
environments such as a client’s home.

123. The MFB informed me that basic home fire safety training materials had been developed and

embedded into the national training for a range of community care workers. Consequently, since
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2010, newly trained workers in the community care sector were provided basic home fire safety
training®® Ms Harris® evidence was that since December 2009, the MFB produced Basic Fire
Safety Training packages for imbedding as a unit of study into 49 national qualifications
pertaining to community cate. In addition, the MFB have made the training materials available to
registered training organisations and community service organisations for the training of their
staff® Further, the MFB was developing more comprehensive fire safety training for
professionals or senior community workers, including oceupational therapists.m

124, 1 agree with the MFB concerns that despite the success of this project, not all workers employed
in the community care sector undertake formal basic home fire safety training to attain the

 qualifications contained in thess training packages and many workers will have completed formal

training prior to 2010, |

125. This gap in training in the community care sector is evidenced by the fact that Ms Axford
completed her Certificates I and IV in ‘Disability’ prior to 2010 and did not receive any
induction or skills maintenance training on fire safety while working for Independence Australia,

126. Nor was it a mandatory réquimmen‘é by the TAC that its contracted care providers ensure their
employees who undertake in-home care have recognised training such as Certificate Ill and/or IV
for In Home and Community Care and/or Disability.*® | |

127, Ms Harris’ evidgnce' was that an allied health worker such as an ocoupatio;:al therapist, in
circumstances such as those Ms Currie faced, was well placed to conduct fire risk assessments and
emergency plaming for individual clients.sg Similarly, Ms Harris’ evidence was that in-home
care workers could also play a role in idéntifying clicnts who may be at increased risk due to
behaviours such as smoking, and promote or assist with strategies to reduce their risk and reiterate
a client’s emergency plan.® _

128. 1 agree with the MFB’s submission that in oxder to overcome the gap in training in basic home
fire s;afety, the training materials must be mandatory as patt of the induction processes for all new
workers and as part of skills maintenance/refresher training for existing workers who provide in-

home care.

5 Report of Ms Harris.
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129. 1 also agree with the MFB's submission that service agreements with providers should stipulate
that their workers be requited to go through the basic home fire safety training. This would
ensure all services indirectly provided by organisations through brokerage could be delivered by
workers who have an increased awareness and understanding of basic home fire safety.”

130. I also agree with Ms Harris’” evidence that funding agencies which manage service agreements,
such as the TAC, that broker the actual rendering of services to preferred providers, should play a
role in ensuring that basic fife safety assessment policies, processes and training are iraplemented
by the service providers they engage

131, The evidence of Ms Barbara ill, Senior Manager at the TAC and WorkSafe also supported the
MFB’s position in that the TAC sets the expectations around the c:ommerclal armangements with
service providers and fire safety related mweasures are capable of being included. It is a common
sense approach and one that should be adopted by the TAC, if it has not already done so.

132. 1 commend the MFB’s commitment to working with the TAC and other entities invelved in the
funding or provision of in-home care to effect systemic improvements relating to fire risk in the
honie ﬁﬁd the development of fire risk assessment policies and pméedures.

133. Ms Harris stated that, following the death of Ms Currie, she made contact with Independence

' Australia to offer free fire safety training to its workers, however this offer was declined.” Ms
Harris also contacted the TAC with the *éiew o working on how it could ensure that its service
providers bad a consistent level of knowledge regarding fire safety, however, at that time, these
discussions did not progress.g"

134. 1 note that since 18 March 2013, the MFB Community Resilience and the TAC Health Services
Group met to progress the issue of fire safety for the TAC's clients. The first meeting occurred on
26 March 2013 with the primary focus being to develop increased inter-agency knowledge and
scope a range of issues related to the fire safety of the TAC’s clients. A second meeting was held
on 22 April 2013 for the MFB Commumnity Resilience Workplace Emergency Management to
examine fire safety in Supported Residential Services and other care settings being
explored/developedfutilised by the TAC. I commend the MFB’s commitment to working with the
TAC 1o progress discussions relating to fire safety for the TAC’s clients
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135. 1 also commend the TAC for its submission that it is considering how it can distribute basic fire
safety information to high-«risk TAC clients through its service providers and the internet.” The
TAC, through its lepal representatives, advised that it was reﬁeu&ng its service agreements and as-
part of that review, would consider how to make basic fire safety training mandatory for all of its

service prowders

The placement of Ms Currie’s wheelchair away from her bed
136. Ms Currie’s wheelchair was located in the ensuité, some four metres from her bed.”” Ms Axford
explained that she had been instructed by the hospital or the RDNS to keép Ms Currie’s
wheelchair away from her bed so that Ms Currie would not get out of bed and aggravate the
healing of her wounds. Ms Axford was not able to say with any certainty who provided the
direction about the placement of the wheelchair. Her evideﬁce was “...originally I think [it] came
- from Dandenong Plastics ... and passed on to Royal District...It might 've been one of the nurses

Sfrom Royai’ District that conveyed it to us”,®

and “I really can't remember exactly where it, where

the message came from. 1 think it would've originally come from Dandenong Plastics, who

would 've conveyed if to probably the nursiné staff that were to come in and do the wound repairs.

And I can’t remember whether Independence Australia actually told us as well ..”*

137. Ms Buchanan’s evidence'™ was that there is no evidence in the Independence Australia file that
there was a direction to remove Ms Currie’s wheelchair from her range. Moreover, her evidence
was that she would be quite uncomfortable with such a direction, and that if a hqépital had
requested ber to do that, she would advise them that she could not comply.

138. Mr Ruyg gave evidence that he had no knowledge of the direction to remove the wheelchair, and

 expressed surprise that a decision like this, which deprived Ms Currie of important rights, would
have been made without consultation with her occupational therapist. 1ot

139, Ms Sparks was also nnaware of the direction and while she could understand somsthmg like this

being said if there was someone else in the home with Ms Currie, it was “guite negligent” when

% Transoript, page 503.
* “Fransoript, pages 469 and 505,
* Transoript, page 143.
& ‘Pranscript, page 22.
% Transoript, pages 22-23,
3% Transaript, page 446.
Y6 Transeript, pages 63-04.
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nobody else was at home “because obviously if somebody’s wheelchair dependent and they’re by
themselves they’ve got to be able to get out of bed and get out of the house. "%

140. Dr Toscano expressed a similar view in part'™ that while he was not aware of the direction to
leave the wheelchalr away from the bed, he could understand such advice being given in
circumstances where she was recovering from major pressure area surgery. Further, he gave
evidence that had she tried to get out of bed by herself with the use of her wheelchair she could
potentially impact her healing process leading to a lopger healing time 1

141. Further éuquiries by the RDNS revealed no evidence to support any suggestion that the RDNS
instructed care staff of another organisation {or its own staff)10 remove the wheelchair from the
range Of the bed. _ | '

142. The fact that Ms Currie was not able to access her wheelchair clearly contributed to her not being
able to escape the fire in a timely manner.

143. However, déspite a thorough investigation into the reason(s) for the wheelchair being placed
away from Ms Currie’s reach, I am unzble to make any definitive finding as to who provided this
instraction or why it was dope. This farther supports the need for paréons such as Ms Currie to
have continnity of care and a fire safety risk assessment undertaken.

Preventative measures since Ms Currie’s death

144. Ms Currie’s tragic death is an example of the increased risk of death by fire in the conmmunity
care sector. | | '

145. The MFB advised that nationally, there are nearly 900,000 older people living with a disability
who receive in-home community care, with this figure expected to rapidly increase.

146.In 2011, the MFB commissioned a review of fatal fires in the Metropolitan Fire District between
the financial years of 2000 and 2010 (The Review)'” and examired the involverent of older
people and people with disabilities. The Review identified 62 preventable'® residential fire
fatalities, and bad the following findings:

© 12 Transeript, pages 383-384.
2 cpranscript, page 282,
4 Transerint, page 254 . L
- ¥ audern, M., Carone, T., Hawkins, W, and Murdy 8. 2011, An Analysis of Preventuble Fire Fatalifies of Older People and People with Disabilities:
Risk Reduction Advice for the Community Care Sactor. The determination of age and disshility was ésublished using Fire Investlgation Reports,
158 prevenceble wag defined as 4 Sre that was started aecidently (anitentionally}.
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a. older people (65+) and people with disabilities had an increased risk of fire fatality,
making up 66% (1=41) of all fatalities;
b. people aged 65 and older were 3.7 times as likely to be a fire fatality than the general
~ population; _
¢, people with a disability were 4.2 times as likely to be a fire fatality than the goneral
population; =
d. smoking materials were the leading cause of prevéntable residential fires, accounting for
34% (n=21) of fatalities; __ |
e. the most common room of origin in fatal fires was the bedroom, accounting for 46%
(n=28) of fatalities;
£ most homes did not have working smoke alarms, with 58% (n=36) of fatalities occurring

in homes with a non-existent or non-functioning smoke alarm;

o most fire fatalities ocourred at night, with 69% (a=38) of fatalities occurring between
8.00pm and 8.00am; o

h. 63% (n=36) of all fire fatality victims lived alone, which made people who lived alone 7.1
times as likely to be a fire fatality than the general population; |

i. 19% (v=12) of fatalities were known to be hoarders; and ..

j. atleast 35% (n=22) of fatalities were smokers. _

147. The Review also undertook a detailed qualitative analysis into six fatal fires involving community
cate clients to determine the key high-risk features of each incident. This analysis identified:

a. smoke alarms were not always present and could have helped alert the occupant or
neighbours to the fire emergency, which could have helped notily emergency services
‘more quickly; '

b. failure to be alerted to the fire reduced the time that the occupant had fo'respand;

c. each individual has unique needs and identifying the specific fire risks for each person can
help in preventing fires; and

d. failure to quickly notify emergency services was a-large factor that céntributed to the
fatality. '
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148. The relevant recommendations of the Review were:

a.

all rooms in which a client smokes be fitted with a stand-alone phoioelectric smoke alarm
with a ten year long-life battery, as opposed to ionisation smoke alarms;'%’

smoke alarms be interconnected ' and linked to personal alarm pendants;'®

all rooms in which a person smokes have a heavy-high sided ashtray placed on a stable
non-combustible surface;

if the person smokes in bed, use of flame retardant bedding andjor flame retardant
matiresses,;

personal alarms for older clients that allows them to call for help to a control base with a
neighbour or family member listed as the emergency contact;

for clients with limited mobility, walking aids or wheelchairs should be left near their bed
each night;

educate clients who have experienced fire incidents previously on the dangers related to
the high risk behaviour of smoking in bed, and educate clients on proper safety methods to
avoid the same happening again; and

where burns from previous fires are detected in combination with other risk factors,
sprinkler systems or a portable sprinkler system should be installed inv rooms where the
fire risk is high for the client.

146. 1 agres with the MFB’s submissions that the risks for this group are sigoificant where:

a.
b.

community care workers are not required to have any specific training;

basic-home fire safety training is not mandated for carers by the service providers and
funders through qualifications, induction or skills maintenance training;

there is no risk assessment process inclusive of fire nsk, to assist a carer to identify high
risk behaviours or environments; .

a community care client's lack of mobility and/or cognition prevent maintenance of a
working smoke alarm without assistance;

there is no discussion and planning with community care clients in relation to what to do

in a fire or other emergency;

% Recommendation 1 and transcvipt peges 154-138.
1 Recommendstion 3 and transcript page 232,
% Recommrendstior 4 and transeript pages 200-204. Inote that the MFS provided brockuces for this technology during the Enquost,
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f the community care client is considered high risk (as was the case with Ms Currie) and
there is no case mavager 1o coordinate the client's r&nge of services and to mitigate this
high risk; and

g. specific actions to mitigate against fire safety concerns have not been implemented.

Recommendations in the Finding of Audrey Svikers

'150 Since Ms Cunié’s death, Coroner Spooner made recommendations in her findings dated. 15
November 2012 foﬂcwmg the quuest into the death of Audrey Svikers. The relevant
recommendations are:’

a. Svikers recommendation 3: That community care providers promote regular testing and
maintaining of smoke alarms to the éﬁent,_ their famnily and/or fidends or provide assistance
for their clients to test and maintain smoke alarms if required; and

b. Svikers recommendation 4: In homes where the client smokes, community care providers

' promote the use of high-sided ashtrays or sealed containers to allow for properly discarded
| smoking materials.

151. I support these recommendations and note that the DHS’s response to recommendannn 3 was that
it was still considering its position because it was not known if the changing of batteries and
installation of battery smoke alarms was routine practice across all service providers.

152, The DHS response to recommendation 4 was that it had implemented this recommendation and
the emergency planning and home fire safety section of ‘Strengthening assessment and care
planning: a puide for HACC assessment services’ (Department of Health, 2010) provides
gnidance for éssessors in regard to promoting a safe home environment for chronic smokers. This
includes checking that there are working smoke alarms and promoting the use of heavy, high
sided ashtrays. The implementation of the recommendation was also evidenced in & number of its

publications, '

© 153. The TAC’s response to recommendations 3 and 4 acknowledged that fire safety is an important
safety concern in the disability sector and that it was working with the MFB and the DHS Fire
Risk Management Unit fo exchange information and expertise about fire safety issues.

10 COR 2008 2158,

29 of 39




154. The TAC distributed Coroner Spooner’s recommendations to all contracted and non-contracted
disability services providers it funded to provide supported accommeodation and/or attendant care

services to clients and injured workers in the last two vears.

Recommendations in the Finding of Pearl Recht

155, Also since Ms Currie's death, Deputy State Coroner West made recommendations in his findings
dated 6 December 2012 following the Inquest into the death of Pearl Recht.'!

156. 1 agree with, and support, Deputy State Coroner West’s recommendations to agencies that fund
programs for ‘in-home’ service providers to older people in Victoria, The relevant
recommendations were:

a. Recht recommendation 1(a): That the ‘Basic Home Fire Safety Training Materials’, as

endorsed by the Auswalasian Fire and Emergency Service Authority Council, are
mandéted for use by community aged care providers in Victoria, through inclusion of the
information into the induction processes for new community aged care workers. These
materials should also be used for skills maintenance sessions/programs conducted by
community aged care providers for existing workers,

b. Recht recommendation 1(b): That basic home fire safety is incorporated into policy and

practice guidelines for assessment processes used to assess older people for “in home’
services. In residences where the client is considered at greater risk due to health or
lifestyle factors (as defined in Essential Knowledge: Basic Home Fire Safety, Section 2),
additional smoke alarms should be installed to provide the earliest possible warning of a
fire for the occupant.

157. The Department of Health and Ageing (Commonywealth) in responding to these recommendations
accepied that service providers, through appropriate risk management strategies, may help to
reduce the mumber of prevegtable fire fatalities involving older people who receive ‘in-home’
support to a;ssist them to live in the community.

158. On 1 February 2013, the Department of Hezlth and Ageing released an Alert (Annexure A) to all

Australian Government subsidised providers of home care services to make them aware of Deputy

1 foyp 3011 3762,
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State Coroner West’s recommendations. The Alert also contains reference to the complementary
recommendations made by Coroner Spooner on 15 November 2012 in relation to the death of
Andrey Svikers.

159. The DHS, being an entity responsible for funding in-home care services pursuant to the Home
and Community Care (HACC)''? Program, in responding to these recommendations
acknowledged that thers is a need to identify common risk featutes and to deliver an improved
safety outcome f:or older people and people with disabilities, '

160, The DHS implemented an alternative to Deputy State Coroner West's recommendation 1(a) that
an appropriate Certificate Il level qualification would be the minimum standard of qualification
réquired in Victoria for HACC Program finded community care workers (Department of Health
HACC Community Care Worker Training Qualifications, July 2010). |

161. The ‘Basic Home Fire Safety Training Materials” developed by the MFB and the Australasian
Fire and Emergency Service Authority Council (AFAC).is the material included in cémplﬁsory
units of competency for a Certificate Il level qualification. This includes an understanding of the
need for smoke alarms and is focussed on both the ocoupational health and safety aspects of
community service work, but also the duty of care to clients. As an dlternative to mandating
particular materials, the HACC program now recommends that servioe providers consider using
the *Basic Home Fire Safety Training Materials’ (as appmpﬁata) for new and existing staff, In
relation to the skills maintcnance sessions conducted by comwunity aged care providers for
existing workers, the HACC program is exploring with the new state-wide Education and
Training Service, whether Basic Home Fire Safety using the training materials recommended by
the coroner can be promoted through the HACC training calendar,

162. In relation to Deputy State Coroner West’s recommendation 1(b), the DHS was still considering
its response. . |

2 The HACC Program is jointly funded by the Cormmonwealth aud Victorian governments, The Commenwealth has responsibility for netionat policy
development and the sexte has Tesponsibitity for day-today administration. The Dopartment of Health, Agsing and Aged Cave Breach is responsible for
mansging HACC in Vistoria in accordance with the nationat guidelines. HACC finded arganisations are responsible for thanaging and operating their
services so a8 to ensure compliance with HACC policies, quality standards, guidelines and other requirements. .
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COMMENTS pursuant to section 67(3) of the Coroners Act 2008

163. 1 make no adverse comments about any individuals involved in Ms Curri€’s care. However,
there were shortcomings identified in the management of Ms Currie’s care by some of the
organisations that provided her with in-home care.

164. These shortcomings, while not directly related to the cause of the fire, contributed to the
circumstances in whick Ms Currde found herself when she caused a fire to occur in her home.
165.In particular, the shorfcomings were relevant to circumstances Ms Currie found herself in when

she was unable to obtain immediate assistance and/or leave her home safely.

166. There is clear and cogent evidence of a lack of knowledge of Ms Currie’s true and
confemporaneous circumstances immediately before her death, reflecting 4 lack of a holistic
approach to her care.

167. Nothing said in this Finding about Sharlene and Joshua not living at or being in the Home should

be construed as a criticism of them.

FINDINGS

168. I find that the identity of the deceased was Cheryl May Currie, born on 8 September 1969 and her
death occurred on 12 June 2009 at 3 Lonsdale Avenue, Hampton East.

169. T accept and adopt the conclusions of Dr Baker and I find that Cheryl May Currie’s death was due
to smoke inhalation. I also accept that her paraplegia contributed to her death to the extent that it
contributed to her inability to escape the fire,

170. T accept and adopt SO East's expert evidence and find that the most probable cause of the fire to
be “the imprudent use of smoking materials whilst the occupant was incapacitated in bed "'
Both Mr Kelleher and SO East concluded that the point of origin of the fire started on or adjacent
to the bedside table on the south (right) side of the bed and the burn patierns indicated a higher
level fire,"!* initially starting as a smouldering fire before breaking into flame and combustion.**®

171. There is no evidence to suggest that the fire was deliberately or intentionally lit and the inference
is available to me that the fire was an accident. Supporting this inference is an absence of

evidence that Ms Currie intended to take her own life on 11-12 June 2009.

2 geport of S0 Kast ingladed in X9,
M Report of SO Bast included in X9 refer to Nowe 4,
Y5 Transoript, pages 107- 108, 126 and 193.
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172. Without diminishing the importance smoke alarms have to minimisc the tisks related to fires,
there is nd evidence to suggest that Ms Currie’s death was caused by or in any way related to the
failure of the smoke alarms installed in ber home.

173. The smoke alarms were located at both ends of the main hallway, one was found to be working
correctly, while the other was damaged beyond testing. It is not possible for me to make a finding
as to whether sither smoke alarm activated in response to the fire. However, I find the systems in
place for the testing .of the smoke slarms to ensure that they were operating correctly was
inadequate.

174. 1 agree with counsel assisting that the TAC, as the funding organisation of the majority of the
services - provided to Ms Currie, ought to be responsible for ensuring that fire safety risk
assessments were conducted on an ongoing basis by the care providers it engaged.''®

175. 1 find that had the TAC conducted, or caused a risk assessment to be conducted for Ms Currie as a
result of her May 2009 hospitalisation, it would have identified that at the time of ber death, that
she required overnight care.

176. 1 also find that had any service provider conducted a fire safefy risk assessment it would have
identified that Ms Currie was a high fire rigk and had an inadequate evacunation plaa.

177. 1 agree with Ms Sparks’ suggestion that the TAC pro-forma “Occupational Therapist ~ Functional
Tndependence Review” be amended to clearly identify the need for the therapist to consider
whether the client’s fire risks have been assessed, and whether there are fire safety related issues
that need to be further assessed or followed up.'!”

178. 1 find that there is no evidence to suggest that Ms Currie’s death was caused by or in any way
related to difficulties with shifts being consistently filled by agéncy carers.

179.1 agree with the MFB submission that the TAC should review its service delivery model to give
consideration to use of case managers for the TAC’s community care clients with complex high
care needs.

180. I also agree with Ms Harris’ evidence that care workers are a service provider’s “eyes and ears”
and have direct knowledge of the client’s day-to-day activities and risk factors. They are best

placed to report relevant matters to a client’s case manager for further assessment or action.”®

18 Transcript, page 538,
D7 Transcript, pages 423-424.
D% Tramseript, pages 192-193,
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181. 1 find that the TAC service delivery model did not use case managers for the TAC’s community
care clients with complex high care needs. Dr Tbsca.no_, who I found to be a compelling and
impressive witness, appropriately highlighted the importance of continuity of care;'?

when somebody’s like Cheryl, where she's an exceptionally difficult person who's got
multiple issues ... you need that continuity of care, you need those carers who can be
placed somewhere else so they don’t lose income. And then come back into the home,
because they know the person — they get 1o know the person and they do things with the
person.’®®

182. I find the circumstances that Ms Currie found herself in after being discharged from hospital in
May 2009 up until her death were due to a lack of communication, assessment and co-ordination
of services having regard to her changing needs, There is no doubt that, at the time of Ms Currie’s
death, her risk profile, in relation to death by fire, was high because of her chronic smoking,
confinement to bed after surgery and spending most nights at Home alone.

183. 1 find that Ms Currie’s inability to access her wheelchair contributed to her inability to be able 10
escape the fire in a timely manner and thus her succumbing to the effects of smoke. However, I
am unable to make any definitive finding on how her wheelchair caroe to be placed away from her
direct access. '

184. I find that at the time of Ms Cutrie’s death, there was a significant gap in training in basic home
fire safety for community care workers and providers.

| 185. I find that funding agencies, such as the TAC, play a significant role in ensuring that fire safety
assessment policies and processes are implemented by the service providers they engage.'” For
organisations such gs the TAC that service case managers and broker the actual rendering of
services to other providers, I agree with the MFB that service agreements with providers should
stipulate that their workers bé required to go throngh the basic home fire safety training. This
would ensure all services indirectly provided by organisations through brokerage could be
delivered by workers who have an increased awareness and understanding of basic home fire
safety.'? The evidence of Ms Barbara Hill, Senior Manager at the TAC and WorkSafe, also
supported the MFB’s position in that the TAC sets the expectations around the commercial

Y Tranawript, page 306,
155 Teanscript, pags 293,
1 repneoript, pages 186-187,
122 rranscrint, pege 246,
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atrangements with service providers and that fire safety related measures are capable of bemg
included. It is a common sense approach and one that should be adopted by the TAC, if it has not
already done so. |

186. I make no adverse finding against any of the individuval clinicians who provided care for Ms
Cuurrie, as the weight of the available evidence does not support a finding that they departed from
the prevailing standards of their respective professions. Rather, the circumstances surrounding Ms
Currie’s death necessitated examination of systemic issues regarding the provision of in-home

care in Victoria.

RECOMMENDATIONS

Pursuant to section 72(2) of the Coroners Act 2008, I make the following recommendations connected
with the death:

Recommendation 1

In supporting and recognising the importance of the recommendations made by Deputy State Coroner
West and Coroner Spooner, I recommend to the agencies identified in this matter," being the DHS,
the TAC, the National Disability Insurance Agency and Independence Australia, that the ‘Basic Home
Fire Safety Training Materials’, as endorsed by the Australasian Fire and Emergency Service
Authority Council, are mandated for use by all of their in-home disability care providers through
inclusion of the information into the induction processes for new care workers. These materials shonld
also be used for skills maintenance sessions/programs conducted by care providers for existing

workers,

123 While 1 note the existence of many ofher care providers in Victoria relating to the disability sector and other relevant
sectors, such a5 aged care and youth disability, I note that a broad ranging recopumendation to other such agencies would be
beyond the scope of this Tnquest, T would however encourags the dissemination of this information and recoromendation to
#ll relevant stakeholders and in-home care providers.
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Recommendation 2

I recommend, the TAC, if it has not already done so, ensure that its community care clients with
complex high care needs, both new and existing, are the subject of individualised risk assessments to
identify fire safety risks and where necessary develop a fire safety emergency plan with specific
actions to take in response to fire safety concerns associated with high risk behaviours. - Such risk

assessments must include, but not be limited to, ensuring the féllowing matters are addressed:

-]

all roors in which 2 client smokes be fitted with a stand-alone photoelectric smoke alarms
with a ten year long-life battery, as opposed to ionisation smoke aatlarixm;m

all smoke alarros are su‘b}ected_ to a clear testing regime and the person responsible for the
testing to be clearly identified; ‘

smoke alarms be interconnected** and linked to personal alarm pendants;

a review of the operational capacity of personal alarms in place for (or to be provided 10)
complex high care needs clients to ensure the personal alarms allow the client to call for
help to a control base with a neighbour or family member(s) listed as the emergency
contact(s});

all rooms in which a person smokes have a heavy-high sided ashtray placed on a stable
non-combustible surface;

if the person smokes in bed, use of flame retardant bedding and/or flame retardant
mattresses; |

for clients with limited mobility, mobility aids or wheelchairs should be left near their bed
each night;

educate clients who have experienced fire incidents previously on the dangers related to
the high risk behaviour of smoking in bed and educate clients on proper safety methods to
avoid the same happening again; and

where burns from previous fires are detected in combination with other risk factors,
sprinkler systems or & portable sprinkler system should be installed in rooms where the
fire rigk is high for the client.

13 pseormmendation 1 end transoript pages $34-138,
13¥ Recommendation 3 and trenscript page 232
S Resommendation 4 and transcript pages 200-204. Inoie that e MFB provided bzochures for this teshuology Swring tke Tngues:,

360f39



Recommendation 3
I recommend the TAC develop fire risk assessment policies and procedures to be used to assess and
address the fire risks to the TAC’s clients, and in particular, for clients who may be at increased risk of
fire fatality due to impaired mobility, such as paraplegia or qﬁadripiegia, resulting from a fransport
accident. Such policies and procedures should include the following:
+ The provision of basic information regarding fire safety in the home and
evacuation planning to the TAC’s clients;
e Development of an assessment process that is inclusive of assessment of fire
risk, :
= Amend ifs pro-forma “Occupational Therapist — Functional Independence
Review” form to clearly identify the need for the therapist to consider whether
the client’s fire risks have been assessed, and whether there are fire safety related
issues that need to be further assessed or followed up
& Ideﬁtify clients who may be at increased. risk due to impaired mobility and
behavioural factors such as smoking, and promote or assist with strategies to
reduce their risk;
e Identify clients who are unable to maintain a working smoke alarm without
assistance and ensure that service providers asgist with testing;
= Ensure that service providers develop and discuss evacuation and emergency

plans with clients who experience impaired mobility.

Reconmendation 4
I recommend the TAC review its service delivery model for its clients to give consideration to use of

cass managers.

Recommendation 5

1 recommend the TAC include in their service agreements with all brokered in-home service providers,
that their workers will bave undertaken education in relation to the Basic Home Fire Safety Training
Materials, Also, that the service agreements with all brokered services providers include the
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requirement to use the training matérials in the induction of new workers and skills maintenance of

existing workers.

Recommendation 6
1 recommend that the TAC require all of its service providers to provide Basic Fire Safety Training to
their workers. This could be done by'amending the relevant service provider contracts to include a

requirement that workers have undergone such iraining.

Recommendation 7
1 recommend that the DHS include fire risk assessment as part of its processes in planning and building

new homes, particularly when homes are custom built for persons with impaired mobility.

Recommendation 8 _

In addition to the DHS procedure that allows a tenant to request modifications to properties it owns
(i.e. Application for Special Accommodation Requjrements),iz” 1 recommend that the DHS and the
TAC collaboratively review its processes to ensure all TAC clients in the DHS accommodation with
paraplegia and quadriplegia are identified. Once identified, the TAC ensure individualised risk
assessments are conducted in relation to fire safety equipment needs and consider installing additional
smoke alarms, sprinkler systems, automated doors and/or monitored alarm systems linked to smoke

alarms in appropriate cases. The TAC notifies the DHS of its assessment.

Recommendation 9
I recommend that the TAC and the MFB develop a protocol between the agencies to ensure there is
ongoing collaboration with respect to fire safety for the TAC’s clients.

Pursuant to section. 73(1) of the Coroners Act 2008, I order that this Finding be published on the
infernet.

 fnguest brief, pags 590,
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1. SUMMARY OF OBSERVATIONS AND
RECOMMENDATIONS

The period 2000 — 2007 represents a sorry history of lack of clearly defined purpose
in the first place, {ack of a sense of haste, lack of communication, lack of cooperation
between all parties, a policy of obstruction by the United Firefighters Union (UFU)
until it achieved what it wanted, lack of intervention on the part of the firefighting
bodies at Board level, ongoing industrial action, and endemic intransigency between
the parties when, as was ultimately demonstrated, mutual concessions might well
have saved years of haggling.

The development of the new Australian Standard AS4967 highlighted that advances
in technology had overtaken the PPC in use. Both the Country Fire Authority (CFA)
and the Metropolitan Fire Brigade (MFB) had the opportunity to develop and secure
replacement PPC and proceeded to do so through a joint tender project.

Initial estimates in May 2002 were that the contract with the successful tenderer
would be in place by May 2003, While that estimate was ambitious considering
interstate experience, at that time it would have been reasonable fo expect the
contract to be in place early in 2004 with the cooperation of all parties.

From the outset, the UFU took a product based approach to the specification of the
requirements while the agencies took a performance based approach. The issue of
a performance based specification compared to a product based specification was
never fully resolved. The failure 10 reach agreement on the specification was an
underlying cause of delay.

From the evidence | have seen, it appears that lack of proper project planning and
clearly defined milestones, combined with inadequate management of the multiplicity
of committees and the ongoing debate over specifications, meant that any original
deadlines for the project could not be met.

For each agency, the negotiation of a new Enterprise Bargaining Agreement (EBA)
was accompanied by industrial action that impacted on the PPC tendering process.
The Department of Justice (DoJ) intervened in the EBA negotiations between the
UFU and the CFA and sought solution of the impasse to the tendering process
through the “Way Forward" document in mid 2008.

- Firefighters and ultimately the public have been poorly served by the inability of the
UFU, the MFB and the CFA to work cooperatively to deliver new PPC for firefighters
in a timely fashion. Project difficulties were symptomatic of issues in the
relationships between the CFA, the MFB, the UFU and Volunteer organisations.

In an endeavour to avold the chaos and misdirection of the past seven years in
respect of the implementation of new Personal Protective Clothing (PPC) |
recommend the following:

1.1 Specifications

I recommend the creation of a Standing Technology Committee o represent all
firefighters in Victoria, which will convene on a regular basis and monitor all
developments in the fabric and design affecting PPC. | contemplate that it will
assume the on-going role of considering any developments which may resuit in
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improvement in the design and material components of PPC. On determining that
there is either material or an improved design which is superior to existing firefighting
uniforms, | contemplate that the Standing Committee, through the bodies
represented upon it, will seek the approval of all firefighting bodies In Victoria to
implement those improvements, where appropriate. In making those assessments, it
should be recognised that technological change, which is manifestly beneficial for
one type of firefighting, may be inappropriate for another.

The Standing Technology Committee should, at the outset, make a decision whether
an attempt is being made to implement the one PPC for all firefighters or whether it
should acknowledge that the needs of the CFA, the Volunteer organisations and the
MFB, are at variance.

Action by the Standing Committee should not be dependent upon any change in
relevant standards or emerge from a particular crisis. Rather its task should be that
of an ongoing assessment, with a view to the phased introduction of improved
clothing and equipment, should that be the recommendation of the Standing
Committee.

For the purpose of its proper function, the Standing Technology Committee should
liaise closely with firefighting bodies in all other states and, if need be, other
countries.

To avoid the past morass of indecision and obstruction, the Standing Committee
should be structured to ensure that a recommendation supported by a majority of its
members, can be made to the appropriate firefighting agency or the Minister himself.
Past history suggests that there should be an independent Chairman with a casting
vote. The Standing Committee should be free to utilise the services of acknowledged
experts on PPC, if it is deemed appropriate.

1.2 Project Management

A large joint procurement project of this type must be properiy planned and
managed. |t must be supported by a business case specifying the costs and benefits
expected to be realised by the joint project and a risk analysis addressing the major
risks, including stakeholder management.

Project planning must include clear definition of the purpose and objectives of the
joint project, its outcomes and the timelines for delivery. The procurement policies
and guidelines of the Victorian Government Purchasing Board and Victorian
Government Gateway Review process are useful references.

The project should be managed by a dedicated team. Team members who are
involved in the evaluation process, should be freed from operational duties for the
duration of the evaluation period.

Project governance arrangements must be in place at the commencement of the
project, including the establishment of an overarching steering commitiee, a clear
definition of the roles and responsibilities of all participants including senior
management, and probity and conflict of interest policy and procedures.

Consideration should be given to testing the market and the interest of suppliers
through an Expression of interast process, preparatory to a request for tender.
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The specification of requirements should be based on research and knowledge of
relevant technological developments and available products, including interstate and
overseas developments and experience.,

A probity adviser should be appointed for the joint tendering process.

Independent reviews should be commissioned by senior management at the key
decision points in the project, to ensure that the project is proceeding according to
plan and should continue. Such reviews should identify any matters that need to be
addressed before approval is given fo proceed to the next stage.

1.3 EBA

The first paragraph of Clause 47 “Uniforms and Equipment” in the CFA Enterprise
Bargaining Agreement (CFA EBA) requires the CFA and the UFU to reach
agreement on the clothing and equipment to be wom and used by employees. The
third paragraph of Clause 47 requires the agreement of the CFA and the UFU on the
specifications of replacement Personal Protective Equipment and Station Wear and
plan of distribution of clothing.”

| recommend that in any future EBA entered intc between the CFA and the UFU, in
the corresponding clause the first paragraph should be amended to read

“The employer shall supply each employee and be responsible for the cost of
replacing, repairing and/or cleaning the articles of clothing and/or equipment
which the employer decides must be worn and/or used by the employee, after
consullation with the Union.”

There is no need to amend the second paragraph or to retain the third paragraph,

I recommend that similar changes be made in any further EBA entered into between
the MFESBE and the UFU after the present Workplace Relations Agreement expires
on 19 April 2009,

In making those recommendations, | am of the view fhat in relation to negotiations
between the CFA and the UFU, the UFU has consistently taken advantage of the
wording of the clause as it presently stands, to achieve, in effect, a veto of any
attempt by the CFA to improve clothing and equipment issued to employees, with
which the UFU does not agree.

The Government and the CFA have recognised the value and importance of the role
that volunteers piay through the Volunteer Charter, signed in 2001.2 Under the terms
of the Volunteer Charter, the CFA must ensure that the views, concems and opinions
-of volunteers are fully considered before adopting any new or changed policies,
‘procedures or approaches which will impact on them, as CFA volunteers.

In respect of any future EBA reached between the CFA and the UFU, it should be
made clear that the CFA is committed to consuit with volunteer firefighters in Victoria,
who shall be entitled to participate in any discussions directed at all matters that
affect them, including the improvement of clothing and equipment issued to
firefighters.

* Appandix 12 — CFA and MFB EBA Extracts
* Appandix 15 - Volunteer Charter
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in recommending a change in the wording of the relevant paragraphs in the two
EBAs that | have referred to, | express my confidence in the relevant provisions in
legislation, including the Workplace Relations Act 1996 (Cmwth) and the Victorian
Occupational Health and Safety Act 2004, which would take over in the event of the
UFU considering that either the CFA or the MFB is behaving unreasonably, pursuant
to those paragraphs.

The CFA EBA has a number of other clauses, which require Union agreement before
the implementation of change, for example Clause 52 Training Instructors/Training
and Clause 12.3 Code of Conduct. My comments above are equally applicable to
those clauses.

1.4 Stakeholder Relations

Firefighters and ultimately the public have been poorly served by the inability of the
UFU, the MFB and the CFA to work cooperatively to deliver new PPC for firefighters
in a timely fashion. Project difficulties were symptomatic of issues in the
relationships between the CFA, MFB, UFU and Volunteer organisations.

| found only limited evidence of senior management actively sponsoring and guiding
the ensemble project on an ongoing basis. Specific project probiems did not seem to
be addressed in a timely fashion nor solutions found to enable the project to proceed.

The relationship between the UFU and the agencies was adversarial and
characterised by personal conflict; intransigence; and a lack of trust, shared
commitment or respect. The issues raised contributed to the delay in the tendering
process.

While it was understandable that the Department of Justice (Dod) would have strong
regard for the statutory independence of the agencies concemed, its intervention was
demanded long before its involvement in the preparation of the document known as
the “Way Forward",

The MFB, CFA, UFU and the Volunteer organisations must immediately address the
identified issues in order to rebuild an effective relationship in the interests of the
firefighters and the general public,

1.5 The Future

Whatever is important in this Report, it is not the attribution of blame or responsibility
for the past seven years. Rather it is what can be leamnt from the mistakes that have
been made in the past, so that as new material and improved specifications become
available, they can be quickly introduced for the mutual benefit of firefighters
themselves and the general public as a whole,
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2. GLOSSARY OF TERMS

1. Throughout this report the term “PPC” has been used to indicate the structural ensemble

'Abbrewauan Ul Temm: . sl ___,}- N R
ACTU Australian Coun_cii of T_raﬂe Unions

AFAC Australasian Fire Authorities Council

AIRC Australian industrial Relations Commission
ARUP ARUP Risk Consuiltants

AS Australian Standard

CFA Country Fire Authority

CPSU Community and Public Sector Union

CTE Can't Tear 'Em Ply Ltd

Deloitte Deloitte Touche Tohmatsu

DoJ Department of Justice

EBA Enterprise Bargaining Agreement

MFB EBA "1 2005 Metropolitan Fire and Emergency Services Board, United
Firefighters Union of Ausiralia, Operational Staff Agreement
CFA EBA 2002 Country Fire Authority/United Firefighters Union of
Australia Operational Staff A 4mement

EN EN Standard

ERC | Expenditure Review Committee

MFESB Metropolitan Fire & Emergency Services Board
MFB Metropolitan Fire Brigade

Minister Minister for Police & Emergency Services
NSCA National Safety Council of Austraiia
 PIN Provisional Improvemeant Notice

PPC Personal Protective Clothing

PPE Personal Protective Equipment

OHS Occupational Health & Safety

Qis Quality Industrial Services

RFT Request for Tender

SAMFS South Australian Metropglitan Fite Service
S&H- Stewart & Heaton Clothing Co Pty Ltd

TGMS Total Gamment Manufacturing Solution

UFUA United Firefighters Union of Australia

UFU United Firefighters Union — Victoria Branch
uow Unlversity of Woilongong

UK United Kingdom

USA United States of America
| VUFBA Victorian Urban Fire Brigades Association
VFBV Volunteer Fire Brigades Victoria

VRFBA | Victorian Rural Fire Brigades Association
Note:

being procured by the CFA and the MFB, unless quoting directly where the term PPE

may bg used.

2. The acronym “MFB” has been used to indicate events involving the Metropolitan Fire
Brigade. Whaere there was an event involving the Metropolitan Fire & Emergency
Services Board the acronym "“MFESB” has been used.
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3. REPORT OBJECTIVES AND SCOPE

3.1 The Terms of Reference

On 25 October 2007 The Honourable Bob Cameron MP, Minister for Police &
Emergency Services, requested that | investigate the process undertaken by the
Country Fire Authority and the Metropolitan Fire & Emergency Services Board to
identify Personal Protective Clothing (PPC) and determine reasons for delay in the
process.

The Terms of Reference are:

1. investigate and report on the procedures and processes undertaken since
2002 to identify and procure Personal Protective Clothing for fighting structural
fires — the structural ensemble.

2. |dentify the causes for delay in timely decisions/agreements about the type of
equipment to be procured.

3. Determine the key obstacles in the decision making processes that prevented
a more timely decision on the structural ensemble.

4. Make recommendations that would resolve the procedural obstacies that have
been identified and that would prevent such obstacies from occurring in future
equipment purchases, ®

3.2 Submission and Consuliation Process

On 19 Novernber 2007, | sent a letter to parties involved in the negotiation for
structural ensemble, inviting them to provide a submission to me, and advising that |
would meet with all parties making submissions. Organisations invited were:

Country Fire Authority (CFA)

Metropolitan Fire & Emergency Services Board (MFESB)
United Firefighters Union of Australia - Victoria Branch (UFU)
Volunteer Fire Brigades Victoria (VFBV)

Victorian Rural Fire Brigades (VRFB)

Victorian Urban Fire Brigade (VUFB),

L] L] L3 - L] »

Following receipt of these submissions, hearings were conducted on 10, 11 and 13
December 2007 at the County Court, Melboume:

Monday 10 December 2007 10.00am CFA
Tuesday 11 December 2007 10.00am MFESB
Thursday 13 December 2007  10.00am combined Volunteer Brigades.*

The United Firefighters Union advised it would not be participating in the Inquiry.®
In January 2008, the MFESB and the CFA provided further written clarification of

issues raised in their submissions.! WorkSafe also 7provicief::' a submission in
response to Section 3.4 of the MFESB Submission.

* Appardix 1 - Letter ko Judge G, Lewis from the Han. Bob Camaron

* Appendix 2, 3 and 4 - Wiitien Submissians and Appendix €, 7 and 8 Hearing Transorpts
£ Appendix B~ Lefter Advising of Non Paticipation by UEU

® Appendix 10 and Appendix 11 - Letters of Clarficalits

7 Appendix 5 — WorkSafe Submisslen
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3.3 The Parties Involved

The Country Fire Authority

The Country Fire Authority {CFA) is a statutory body corporate established under
Sectlon 6 the Country Fire Authority Act 1958, with all the powers necessary to cany
out its functions of preventing and suppressing fire in the country area of Victoria. It
is subject to the general direction and control of the Minister for Police and
Emergency Services in the performance of its functions and the exercise of its
powers.

Following serious fires across Victoria in 1938, a Royal Commission recommended a
single firefighting organisation for country Victoria. The devastation of the 1944 fires
emphasised the urgency of better coordination of country fire services. Legislation
was passed to establish a country fire authority and the CFA commenced operation
on 2 April 1845.

The CFA is one of the world's largest volunteer-based ermergency services with
around 60,000 members of whom approximately 59,500 are Volunteers and 570
career firefighters.

Situated in Victoria, there are 2.5 million people and 150,182 square kilometres of
land in the CFA area. This area includes more than 880,000 homes, and covers all of
rural Victoria, and the provincial cities and towns (except State forests and National
Parks). The area also includes more than a million residents in outer Melbourne
suburbs such as Frankston and Dandenong, and key growth suburbs such as
Cranbourne, Melton and Werribee.

Metropolitan Fire and Emergency Services Board

The Metropolitan Fire and Emergency Services Board (MFESB) is a statutory body
corporate established under Section 6 of the Metropolitan Fire Brigades Act 1958
with all the powers necessary to carry out its functions. lts functions are to provide for
fire suppression and fire prevention services and emergency prevention and
response services in the metropolitan fire district. 1t is subject to the general direction
and control of the Minister for Police and Emergency Services in the performance of
its functions and the exercise of its powers.

The area served by the Metropolifan Fire Brigade (MFB) covers more than 1,000
square kilometres incomorating Melboume's cenfral business district, its inner and
middle suburbs and part of Port Phillip Bay.

The MFB is a career based fire and emergency services organisation with over 1,600
operational staff providing services from 47 fire stations. All MFB firefighters are
permanent employees (no volunteers).

United Firefighters Union

The United Firefighters Union of Australia (UFUA) was originally registered in 1964
by the Deputy Industrial Registrar of the Conciliation and Arbitration Commission. On
August 1 1980, the UFUA became an official national union representing more than
11,000 Australian firefighters. The inaugural meeting of the UFUA was held in the
same month and officially opened by the then Premier of Tasmania, Michael Field.
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In Victoria, the United Firefighters Union of Australia — Victoria Branch (UFU)
provides industrial representation for approximately 1,800 members, of which 1,450
are MFB and 450 are CFA salaried firefighters. Given that around 12,500 volunteers
are trained and equipped for structural firefighting, UFU members make up 15% of
the firefighting force in Victoria affected by the outcomes of the structural PPC
deliberations.

Volunteer Organisations

In 1928, a meeting of representatives of bush fire brigades from across the State
resulted in the establishment of the Bush Fire Brigades Association. With the
enactment of the Victorian Country Fire Authority Act 1944, the name of the
Association was changed to the Victorian Rural Fire Brigades Association (VRFBA).
The VRFBA represents the weifare of rural volunteers. The VRFBA is the largest and
most representative organisation of its type in Australia. Two members of the
association are represented on the CFA Board,

This Act also created the Victorian Urban Fire Brigades’ Association (VUFBA), a
sister organisation to the VRFBA. The VUFBA is charged with the responsibility of
representing Victoria's urban volunteer firefighters in their dealings with the CFA in
regard to weifare and efficiency. Two members from the VUFBA are represented on
the CFA Board.

The Volunteer Fire Brigades Victoria (VFBV) is an umbrella body for the VRFBA and
the VUFBA, and provides a united voice for CFA volunteers, advocating on their
behalf to CFA and other key stakeholders. The VFBV Board drives policy
development based on volunteer input and is involved in management of issues that
are of central importance to all CFA volunteers. There are eight members of the
VFBYV Board comprising the Presidents of both the Urban and Rural Associations
and six other board members: three are selected from brigades affiliated with the
VRFBA and three from brigades affiliated with the VUFBA. Day to day issues are
managed by a Chief Executive Officer and policy and issues are debated and
formulated through specialist commiitees.

Volunteer Charter

The individual and collective interests and needs of members of the CFA and their
Associations who operate under the Country Fire Authority Act 1958 are covered by
the Volunteer Charter, signed in December 2001. The Charter is a statement of
principie that applies to the relationship between the CFA, the State of Victoria, and
the CFA's Volunteers. It ensures that the State of Victoria and the Authority will
commit to consultation with volunteers about all matters which might reasonably be
expected to affect them,
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3.4 Interstate and International Experiences

A number of fire brigades throughout Australia and New Zealand were contacted
during the preparation of this report to provide background information on similar
procurement processes.

NSW Fire Brigades

The process for the fendering of the large-scale replacement structural Personal
Protective Equipment for the NSW Fire Brigades (the Brigade) started in 1998 and
took 12 months from the decision to explore altemative products to identification of a
suitable ensemble with the best overall performance. This process involved
extensive testing of the effects of metabolic heat on firefighters when wearing
different combinations of PPE and was conducted at Wollongong University, The test
criteria were decided by the working group, which included union representation. The
final garment selected was manufactured by the contractor in place at the time. The
contract was re-tendered in 2002, specifying the design which was favoured on the
basis of performance, as a result of the study done by Wollongong University. That
tender, which included every item of uniform, not just PPE, took about 6 months to
conclude. The result was that a new contractor was appointed.

Between January and July 2007, the Brigade again reviewed all of its specifications
and proceeded to go to tender again, as the existing contract was about to expire.
The tender was re-awarded in December 2007 and will commence in July 2008.

As the Brigade was aware of new developments in the overall performance of
fabrics, and wished to see how they compared to the fabrics that it is using today, the
Brigade is reviewing the performance of the PPE ensemble throughout 2008, in the
same manner that it did in 1898, Dependent on the results of that regime of
performance testing, a decision will be made if a change is required. If a change is
‘required, then that change will take place with its existing contractor.

Tasmania Fire Service

. For the last eight or nine years, the Tasmania Fire Service (TFS) has used the NSW
contract for its structural PPE. About 18 months ago, it formed a working party to
look at the next generation of clothing with an expected completion time of 12
months. TFS tested four combinations, Nomex and PB! Gold both with and without a
moisture barrier, but the UFU advised that PBI Gold with a moisture barrier was the
only acceptable combination and as a result, the testing process halted. Following
agreement by the UFU to test both the Nomex and PBI Goid combinations, the
working party resumed in eatly December 2007 and is now expected o complets its
work in May 2008 (two years after commencement). TFS will then go to tender or
use another State's contract.

South Australian Metropolitan Fire Service

The PPE replacement project commenced in 2003 following a risk assessment by
the South Australian Metropolitan Fire Service (SAMFS). The project working group
was managed by the South Australian Fire and Emergency Service Commission with
representatives from the SAMFS, Country Fire Service, Attomey-General's
Department and two members of the UFU Executive. Following expressions of
interest being received from suppliers, registrants were then briefed on the broad
requirements based on the EN Standard (the Australian Standard AS4967 was not
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used, as it was an interim standard at that time). The registrants were asked to
provide samples and three suppliers were selected to proceed to the request for
tender stage. PPE garments prepared to specifications were purchased from the
suppliers and tested. Lion Apparel was the successful tenderer and PB! Gold with
Airlock moisture barrier was the chosen ensemble. The project took around 16
months from March 2003 to the signing of the contract in mid July 2004 and the roli
out of garments commenced in May 2005.

Fire & Emergency Services Authority of Western Australia

Following a period of six to eight months spent specifying requirements, the Fire &
Emergency Services Authority (FESA) commenced trialling of structural PPE
garments in June/July 2007 in Nomex viscose material, The trials are due for
completion in February/March 2008, allowing for the fire season. The garments will
be assessed and FESA will go to the market for the supply of PPE.

New Zealand Fire Service

The New Zealand Fire Service (NZFS) spent two years on the procurement process
for its current PPE. It formed a commitiee including union and volunteer
representatives who developed the user requirements based on interational
standards. NZFS specified PBl Gold for the outer shell as PBI Gold had been
supplied under the previous contract. Previously Nomex had been used for 20 years
with no significant issues. Once the user requirements were completed, the project
was handed to the procurement group for tendering. Tenderers were assessed on
their commercial ability to fulfil the contract and some were eliminated at this point.
The acceptable tenderers manufactured and sized trial garments, which were then
evaluated. The trial scores were pooled and following the recommendation of the
trialists, Lion Apparel was selected as the supplier. The current contract is for a five
year term plus two one year options and both options have been exercised. The
NZFS has begun to develop user requirements and will tender for PPE again next
year.
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4. THE TENDERING AND EVALUATION PROCESS

4.1 Background to Tendering Process

What initially appeared to be a complex, challenging, but relatively straightforward
tendering process, ultimately proved to be anything but that.

The MFB had used its current PPC for the past 20 years, during which time it
monitored performance to ensure compliance with standards and quality procedures.
The CFA and the MFB firefighters sustained few burn injuries during firefighting
operations, with MFB data showing only 51 reported burn injuries to its firefighters
between mid 1883 and mid 2008.

Significant technological advances in both fabrics and design had occurred since the
issue of their current PPC. A decision was made by the CFA and the MFB fo
investigate whether technical advances might further improve safety and
effectiveness of firefighters.

In 2001 the existing MFB uniform supply contract was coming to the end of its term
and this provided impetus for the MFB to issue the Request for Tender (RFT).

On 20 March 2001, a draft Australian Standard (AS4967) was issued by the Joint
Standards Australia/New Zealand Committee. This interim Standard specified the
minimum requirements and test methods for assessing structural firefighting
protective clothing where there was a risk of heat andfor flame. The Standard
covered the general clothing design, minimum performance levels of materials used
and the methods of testing to determine the performance levels. AS4967 included
an edge ignition test requiring that "the mean value of the afterflame time shall be
<2s and the mean value of the afterglow time shall be <2s”,

The PPC then in use by the CFA and the MFB did not comply with the requiremenis
of this new Australian Standard. Following the change to the Standard, the CFA
commenced its PPC replacement project.

The MFB and the CFA have Enterprise Bargaining Agreements (EBA) with the UFU.
Clause 47 of the CFA EBA and Clause 31 of the MFB EBA, which applied during the
majority of the PPC procurement timeframe, contain similar wording on the clothing
{o be wom and used by employees. Additionally, in the CFA EBA, Clause 47
required that replacement Personal Protective Equipment and Station Wear shali be
as agreed between the CFA and the UFU. Such agreement relates to the
specifications and distribution of clothing.
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4.2 Commencement of the Request for Tender Process
2000 - August 2002

The MFB commenced its new structural PPC procurement projects and PPC
specifications were first developed in 2000. According to an MFESB Report dated
March 2006, agreement on performance specifications was reached on 13
December 2000 between the MFB and the UFU after inclusion of UFU clauses.

In June 2001, the UFU provided specifications to the CFA for its consideration. The
CFA PPC Waorking Party met in September 2001 and agreed to conduct a risk
assessment to facilitate the introduction of a new structural clothing ensemble.

The CFA had to take into account specific design requirements involved in the use of
PPC by volunteers. The PPC used by volunteers was likely to have increased
exposure to UV due fo the uniforms often not being kept in stations.

The MFB required supply of PPC, as well as dress tunics, shirts and trousers, The
CFA's focus was on operational firefighting clothing including protective coats and
protective trousers, shirts and trousers for station wear, and polo shirts.

The MFB was seeking fo continue with a Total Garment Management System
{TGMS) similar to that already in place with the cumrent supplier. The MFB proposed
a single contract with a supplier or consortium of suppliers to supply, manufacture,
warehouse and distribute the required garments. The CFA required only the supply
and delivery of replacement PPC and did not seek a TGMS.

From the outset, the UFU expressed concems, both through its representatives on
the MFB (TGMS) project, and formally as the UFU, about the TGMS approach. The
UFU alleged that the TGMS approach would give the current supplier an unfair
advantage, and that replacement PPC would be unacceptably delayed by the size of
the evaluation fask. The UFU also alieged that some suppliers would be unwilling to
tender because of the requirements for sundry items and non PPC items, The UFU
proposed that the structural PPC be tendered for separately. While the MFB
Request For Tender (RFT) was modified in response to the UFU's concems, to allow
for tenders for the structural PPC alone or as part of TGMS tender, those concems
remained. The UFU reminded the MFB that the EBA and the OH&S agreement
contained clauses that required UFU agreement to any new PPC.

in October 2001, Arup Risk Consultants alerted the MFB that its supply department
and Uniform Committee appeared to disagree about what was specified in the RFT.
ARUP recommended that the supply department review the RFT, in particular the
associated recommendation on each item of PPC, and provide feedback as to those
items forming part of the RFT and what might be used instead.

Both the MFB and the CFA specifications provided for a layered approach to the
construction of structural PPC, which the UFU did not support. As late as 28 May
2002 the UFU advised that it refused {o trial the layer approach to protection included
in specifications for the PPC.

The CFA and the MFB worked separately until February 2002 when the CFA Board
and the MFB agreed fo issue a joinf RFT. A joint tender was seen to be a means of
achieving economies of scale and scope, and also in assisting to acquire
Government funding. Within the joint tender, the MFB specification required that
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PPC be certified to AS4967 while the CFA specification included additional criteria
over and above AS4967.

in May 2002, the CFA and the MFB advised Dod of the decision to develop the joint
RFT to procure new PPC, with replacement ensembles to be phased in over five
years.
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4.3 The Tendering Process

June 2002 - December 2007

The RFT was issued on B June 2002 and closed on 7 August 2002. A number of
expressions of interest were received but only four tenders.

The Joint Tender Panel, with representatives from the MFB, the CFA and the UFU,
oversaw the evaluation tendering processes up to the time of shortlisting the two
preferred tenderers. It formed a PPC Working Party to review submitted garments
and develop draft design specifications.

The MFB had an original PPE/Uniform committee with MFB and UFU representation,
which had advised on PPC design specifications and made recommendations to the
Design Development Advisory Committee, which submitted recommendations for
approval to the MFB Executive Management Team.

The MFB Tender Evaluation panel, which included representation from the UFU, was
responsible for the evaluation of the PPC provided by the shortlisted tenderers.

The CFA had two committees with a role in the procurement of the new structural
ensemble - the Personal Protective Clothing/Protective Equipment Committee
(PPC/PPE Committee) and the Structural Apparel/Ensemble Consultative Committee
(Ensembie Committee). The PPC/PPE Committee had been consulted in the
development of the CFA structural PPC performance specifications and the proposed
RFT. K provided recommendations {o the Director of Operations/Chief Officer and
was responsible for the development and ongoing review of PPC risk assessment,
This commitiee has never ratified its Terms of Reference,

The CFA Ensemble Committee was established in June 2002 as the commiftee with
overriding responsibility to progress issues relating to the development of the new
PPC under the tendering process. This committee also included representatives
from CFA management, UFU, and Volunteer organisations.

Appendix 13 “Chronology of Events” provides a graphical llustration of the key
events in the procurement process covered in this section. ‘i‘i‘its chronology is based
on information received from the participants in the Inquiry.®

2002

Given the difference in specifications required by the two organisations, following the
receipt of the tenders, the MFB and CFA conducted separate technical evaluations of
the PPC received, as part of the four responses.

There were four types of tests planned by the CFA and the MFR for the evaluation of
PPC:

» Laundering ~ to simulate the condition of garments in every day use

»  University of Wollongong (UOW) — Metabolic stress testing -Trals conducted in a
controlled climate chamber with a number of personnel performing simulated
activities. This tested for physiological limitations, and determined which
ensemble was the most comfortable and practical

® Appendix 13 ~ Chronology of Everts
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- Fiskville - intensive trials in structural fire situations where operational staff
reported on performance against specific criteria

« In field - firefighters used the garments over an extended period reporting against
criteria at regular intervals.

RALPH {Research Aim Longer Protection Against Heat) testing, conducted in the
UK, involved heat sensing mannequin testing where garments were subjected to
testing at extreme temperatures. Although not originally planned as part of the
testing, this was included at a later point at the instigation of the UFU,

In July 2002, the UFU raised its concerns about the perceived lack of consuitation
with the MFB Uniform/PPE Committee. lts grievances included that the tender had
been developed by the MFB supply department and not the Uniform/PPE Commitiee,
and that changes negotiated with the supply department had not been included. The
UFU asserted that the Uniform Committee's function was to evaluate PPC and
provide recommendations. It also asserted that specialist PPC providers were being
cut out of the process by asking for a TGMS and that small providers would be
disadvantaged in applying.

Suppliers submitted materials to the MFB supply department for evaluation as part of
normal business practice. During the RFT process, the MFB placed an embargo on
suppliers submitting material to the MFB outside the RFT process. Discussions
between the MFB, the UFU and the ACTU led the MFB to lift the embargo in
September 2002, allowing suppliers to resume the previous practice of submitting
products to the supply department. In October 2002, the UFU wrote to ali suppliers
advising that the MFB had agreed to modify the conditions of its RFT to allow all
suppliers of PPC to submit their products for evaluation by the Uniform Committes.
The MFB refuted these comments, noting that it had not agreed to modify the

- conditions of its RFT. The MFB advised that the sourcing of products in this manner
conflicted with the Victorian Government Purchasing Guidelines. At the end of
Qctober 2002, the MFB wrote to the UFU clarifying the effect of the lifting of the
embargo and advising that products could be submitted by non-tenderer suppliers for
normal evaluation by the Research and Development Depariment. Those products
would not be included in the tendering process, which had closed on 7 August 2002,

As early as August 2002, when the initial joint tender evaluation panel meeting was
held, the UFU had directed its representatives not o attend and the evaluation
process cornmenced in their absence. The UFU did not participate in these meetings
until January 2003.

in August 2002, the UFU also expressed concemns over what it perceived to be a lack
of UFU representation on the CFA PPC Committee, which had been responsible for
the development of the CFA structural PPC specifications.

The CFA Ensemble Committee met for the first time early in October 2002, The UFU
refused to participate due to the inclusion of Volunteer representatives in the
consultative process. The UFU also indicated the CFA RFT specifications were
different to those provided by the UFU in 2000. Variation of the specifications the
UFU had provided to the CFA would be considered only if the CFA could provide
valid data and reasons to justify the changes. Given that there were no items of PPC
that had been agreed with the UFU, the UFU alleged that the CFA was in breach of
both the EBA and the OHS agreement.

A probity briefing was provided to Committee members at this first Ensemble
Committee meeting. As UFU members had not attended the mesting and so had not
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received the probity briefing, they were requested not to attend further meetings until
such time as they had completed the necessary probity requirements. By June 2003,
UFU representatives had completed the required probity briefing. They were then
able to attend their first Ensemble Committee meeting in June 2003, almost 8 months
after the Committee first commenced meeting. However, their concems regarding
Volunteer representatives on the Committee and the differing specifications were not
resolved.

in October 2002, Deloitte were engaged to conduct a probity assessment of the PPC
tendering process and delivered a report in December 2002, which contained a
number of findings and recommendations for implementation. Following that report
the MFB referred another matter to Deloltte for investigation. An article had
appeared in “The Australian Firefighter’ providing information on the tender
assessments, written by a UFU member of the Tender Evaluation Panel. An
examination by Deloitte resulted in a finding that there was no significant probity
breach at that time.

In October 2002, the MFB ordered sample PPC in line with its specifications and sent
these to the UOW for testing in December. The UOW testing was directed at
determining whether there were any ensemble differences in:

The storage of metabolically produced heat

Physiological strain during the performance of standardised physical tasks
Evaporative heat losses

Indices of psychophysical strain.

L ] - L] L]

Seven PPC configurations were assessed, and both the experimental subjects and
the researchers were blind to the thermal protective qualities or layering of each
ensemble. The PPC included Nomex Delta and PBI Gold outer shells. Results were
received in May 2003, a month later than originally estimated. The delay was caused
by difficulties In testing including:

«  Manufacture of garments was more time consuming than expected

- The UOW had difficulty locating participants in certain age groups for the testing

- Some garments were ifl fitting due to withdrawal of participants for whom the
garments had originally been measured.

The UFU lodged a notification of dispute with the AIRC in November 2002 regarding
what it saw as unsatisfactory consultative procedures by the CFA in relation to the
selection of the PPC.

Both the MFB and the CFA began laundering tests in November 2002 through
Quality Industrial Services. Difficulty in interpreting the manufacturers’ cleaning
requirements for the garments led to laundering testing issues.

2003

The AIRC hearings of proceedings by the UFU against the CFA commenced in
January 2003 and continued until the end of February 2003, ultimately not being
settled as the AIRC found the matter was not conciliable. Another dispute
concerning the application of Clause 47 to the process of consultation was heard in
March 2003 and also found not to be conciliable.

In January 2003, following resolution of the MFB EBA negotiations, the UFU began
to participate in the Tender Evaluation Panel.
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in February 2003, all members of the MFB Tender Evaluation Panel were given a
probity briefing and signed conflict of interest declarations. The panel commenced
the technical assessment of the tenders, which was completed by August 2003, In
August 2003, following the evaluation of results from site visits and the conclusion of
assessment of the tenders against the technical;, commercial and financial criteria,
both the CFA and the MFB finalised a short list of two successful tenderers who were
advised of the success of their tenders. The unsuccessful tenderers were exciuded
on commercial bases including total project cost and a lack of infrastructure to
support a TGMS.

In March 2003, a working group of the Joint Standards Australla/Standards New
Zealand Commitiee was established to consider changes required to AS4967.

By May 2003, the final UOW Report on "Heaf Storage in Firefighting Personal
Protective Ensembles” had been received by both the CFA and the MFB. The report
found two of the seven configurations to be of superior performance (both Nomex
outer shell).

The UFU did not attend the CFA Ensemble Committee meeting, held in May, that
discussed the tests and their results in the context of developing final CFA samples.
The UFU representatives were requested not to attend due to their not completing
the required probity briefing.

In July 2003, the CFA Structural PPC Consultative Committee was advised the MFB
were looking at five potential ensembies, all with a moisture barrier and that it had
assessed the trial garments and was formulating a draft design specification to
provide to manufacturers. The CFA sent its design specifications fo manufacturers.

The two short listed manufacturers were asked in November 2003, by both the CFA
and the MFB, to test four different samples for compliance with the tender
specification. These samples were:

« Option A — Nomex Delta C with no interior moisture lining
= Option B ~ Nomex Delta C with interior moisture lining

« Option C — PB! Gold outer shell

« Option D — alpine ensemble using Nomex Delta C.

Both responded that Option C (PBI Gold outer shell) did not comply as it failed the
edge ignition test required by AS4867.

The CFA Structural Ensemble Field Trial Working Party agreed in November 2003
that it would remove the PBI Gold outer shell ensemble (Option C} from trials. The
UFU was unable to attend this meeting. it had requested postponement due to AIRC
proceedings regarding election of an OH&S representative. Its request had been
denied due to concems about delays in trial ensemble production and the inability of
other attendees to rescheduls, A further CFA Ensemble Committee Working Party
was held on 3 December 2003 at Fiskville, That meeting unanimously confirmed the
earlier decision to omit Option C from the trials. The UFU were also unabie to attend
this meeting. The UFU lodged a grievance in Dacember 2003 in relation to the
proposed trial, noting the UFU representative had not been able to attend the
December meeting and that it believed PBI Gold (Option C) should be included in the
trial.

The MFB Uniform Commitiee agreed on Option B (Nomex Delta C with interior
moisture lining) with design modifications for its field trials.
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Standards Australia met in December 2003 to discuss the removal of the afterglow
requirements of the edge ignition test from AS4987. The removal of this test would
result in PBI Gold meeting the standard.

An email from AFAC in December 2003 to the MFB advised there was an error in
AS4867 due to a "cut and paste” editing issue. As a result, the afterglow component
would need to be removed. The Standard was due to be revised in April 2004,

in November 2003, a year after the laundry testing began, results were received.
Continuing into 2004 there was conflict between the UFU and the MFB regarding the
laundering testing process.

2004

By January 2004, the CFA had tested the Option A and Option B ensembles at
Fiskville. These were both Nomex Delta C outer shelis using a Sontara inner thermal
liner, one with a moisture barrier and one without. UFU members did not participate
in the trials due to their objection to the elimination of the PBI Gold option. The CFA
received a report from the CSIRO confirming that PBI Gold did not comply with two
supplementary tests (colourfastness and high visibility).

In January 2004, the MFB advised the UFU that PBI Gold could only be evaluated by
the MFB if it met the Australian Standard. In February 2004, the MFB advised that it
understood the Australian Standard would not be modified within the next three
months and the testing of PPC would be undertaken at Fiskville from 17-19 March
2004. H, in the future other materials, including PBI Gold, met the Standard, the MFR
would evaluate those products and if deemed viable, would alter the contract to
include the material.

Summaries of the results of the Fiskville, UOW and CSIRO tests were provided at a
CFA Ensemble Committee meeting in March 2004, at which the UFU were present.
Ali data indicated Option B, the Nomex Delta C ensemble with interior moisture
lining, was the preferred specification. The UFU sought to have tabled
correspondence from AFAC noting that AS4967 was to be amended.

During the first six months of 2004, there was ongoing correspondence between the
UFU and the CFA, regarding UFU representation on the Ensemble Committee and
lack of agreement on the type of appare! to be trialled. In March 2004, the UFU
lodged a dispute with both the MFB and the CFA about the Fiskville trials alleging
that the specifications to be used in the trials had been altered by the CFA and MFB
without consultation with the UFU., The UFU held the position that each organisation
was required, under their respective EBAs, to reach agreement with the UFU on
PPC, before equipment could be issued to staff for tesfing purposes. The UFU
demanded that the proposed field trials be aborted or postponed and "the purchasing
processftender proceed no further” until the matter was resolved. Another grievance
was lodged in August 2004 with the AIRC, seeking to have PBI Gold included in the
evaluation and this grievance was found to be not conciliable.

The MFB commissioned RALPH mannequin testing in February 2004, but their
Fiskville tests, scheduled for March 2004, were postponed due to UFU action. It
purchased PPC in Option B (Nomex Delta C with interior moisture lining) from both
manufacturers,

in April 2004, Standards Australia agreed to an amendment to the Standard, which
removed the afterglow requirements from the edge ignition test, to come into effect
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on 24 April 2004, The CFA and the MFB were notified of this change by AFAC at the
end of June,

RALPH testing was conducted in May 2004 on behalf of both the CFA and the MFB.
Although not a requirement of the MFB specification, the MFB agreed to conduct
these tests following requests from the UFU. Results were received in June 2004.

In May 2004, the CFA Ensemble Committee met and agreed that changes to
AS4067 were imelevant, as PBI Gold still did not meet their specifications. The MFB
agreed in May 2004 that it would include PBI Gold if the Standard was modified to
include it. Six months later, in November 2004, the MFB placed orders for a set of
PBI Gold and Nomex PPC with both manufacturers for RALPH testing. In November
2004, the MFB Fiskville trials were delayed again so that all sample garments,
including PBI Gold, could be tested together.

The CFA sought legal advice, in September 2004, regarding the inclusion of PBI
Gold in the tendering process. The advice received was to the effect that the
introduction of PBI Gold could expose the CFA {o legal action.

The CFA released their “Structural Firefighting Protective Clothing Regional
Evaluation - Specification B” document for regional evaluations in June 2004. This
specification was Option B (Nomex outer shell) under the RFT.

The UFU identified a moisture barrier (Airdock) which it believed provided superior
performance to the moisture barriers proposed (o be tested as part of the structural
PPC process. The UFU sought the inclusion of this moisture barmier into the testing
regime. Again, the MFB and CFA resisted this approach as a change to the RFT.

In September 2004, the UFU and the MFB discussed the UFU concerns about the
tendering process and its proposal to incorporate the Airlock moisture barrier used by
the South Australian and ACT Fire Services. The UFU was seeking to establish an
agreed design and performance specification being PBl Gold with Airlock moisture
barrier. The UFU alleged that the MFB specifications had been changed in August
2003. The MFB advised that the tender specifications had not been and would not be
altered, and that the nomination of a particular material was inappropriate.

Notes from a September 2004 discussion between the UFU and the MFB indicate
that the UFU representative had formed the view that the MFB was driven by cost
considerations in the PPC selection, but he was advised that this was not so. The
UFU apparently believed that the trial PPC, constructed with Nomex outer shell and
poly barrier, did not meet the tender specifications and should have been eliminated.
I also believed the position of the moisture barrier, as recommended by the
manufacturer, did not meet the specfifications.

A further MFB file note in September 2004 indicates that the UFU statement that "the
moisture barrier in the Nomex garment does not comply with the specification”, was
due to an apparent misunderstanding regarding the purpose of Volume 2 of the RFT.
The UFU understood that Volume 2 contained the specifications, whereas it was
provided for information only, and did not form part of the tender specifications. It
records that the location of the moisture barrier did conform to the specifications. A
further meeting ensued on this topic between a representative of the UFU and the
MFB in October 2004.

In October 2004, the MFB completed its evaluation of shortlisted tenderers.

Raport on the Propesses 1o Select New Personal Prolective Clothing for Victorian Firefighters February 2008 Pege 22



By November 2004, the MFB had advised the UFU that the option of including
Airlock for testing was not possible at that late stage of the tendering process, The
UFU believed the RFT contained a wide discretion and recommended the MFB seek
legal advice.

2005

Throughout 2005, the UFU and the CFA continued to debate the specifications. in
February 2005, the CFA rejected the 2001 UFU specification, as it did not meet
existing CFA minimum requirements. In February 2005, the UFU denied there had
been agreement with the UFU on the CFA specification. The UFU advised it was
willing fo meet with the CFA to reach agreement and to use an agreed mediator with
expert knowledgs, to assist parties to reach agreement.

The UFU alleged that the MFB and CFA had changed their specifications with regard
to the moisture barrier lining. There were two issues ;

(1) The location of the moisture banier in relation to the thermal barrier -
The MFB advised that UOW testing indicated the location of the barrier
needed to be closest to the skin, to provide the most breathable psrformance.
The UFU was of the opinion that the thermal barrier should be protected by
the moisture barrier. The dispute about the location of the moisture barier in
the PPC continued throughout 2006, despite both the CFA and the MFB
stating that the specification had not been changed.

{2) The number of layers that comprise the thermal barrier -
The UFU was of the opinion that the number of layers in the thermal barrier
had changed from two to three. The MFB indicated this was not correct and
the number of layers had not changed. The MFB suggested the mistake had
come about as a result of a typing error in the CFA draft,

The MFB EBA was being renegotiated at this time. As part of the EBA discussions,
the UFU requested agreement to adopt a specification provided by the UFU in
December 2004. The PPC was PBI Gold natural gold colour with Gore Alfock
moisture/thermal barrier located behind the outer shell.

The UFU issued a bulletin in March 2005 alleging that the fire services were pushing
for the cheapest available clothing that offered inadequate protection. The UFU
concems included:

-  Poor protection offered by the outer material on the proposed new garment

« Refusal of the MFB to aliow the UFU access to garments trialled in the UK

= The fact that technology similar to the type of moisture barrier used in the
garment had consistently failed in the USA, SA and QLD

= The location of the moisture barrier made it ineffective against moisture and
pathogens.

In March 20085, the UFU wrote to the Minister for Police and Emergency Setvices
requesting an independent investigation into probity and behaviour of the
management regarding PPE. It alleged that an internal audit by OH&S
representatives in 2000 showed "70% of PPC condemned”. The UFU stated in this
letter that the MFB had done nothing since 2000 in the procurement of new PPE.
This letier was referred to the MFB for response.

The UFU advised the MFB, in May 2005, that it had no option but to refer the
tendering process to the “appropriate authorities” with the request that the tendering
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process be supervised extemnally, withdrawn, re-opened or any other action be taken
to address UFU concems.

The MFB Fiskviile trials of new PPC were postponed again, due to UFU action, and
WorkSafe became involved in a number of disputes at Fiskville in relation to the
current PPC. By May 2005, the UFU advised both the MFB and the CFA that it must
negotiate an agreed structural clothing specification with the UFU by June 2005, if
this action was not taken, the MFB firefighters would “withdraw from internal
structural firefighting activities for their own safety”. In July 20085, the UFU Issued a
bulletin to its members advising that no CFA firefighter was to undertake hot fire
training, alleging that the current PPC was inadequate.

All parties sought legal advice on the moisture barrier and potential changes to
specifications. The MFB and CFA sought advice on whether they could reopen the
tendering process, rather than whether changes to specifications were allowable
within the tendering process. In May 2005 and again in July 2005, the UFU obtained
legal advice that the MFB could ask tenderers to include a particular type of moisture
barrier in their bids without compromising probity. This would simply constitute a
refinement of their bids. In August 2008, the MFB and the CFA met with their legal
advisers who indicated any change to specifications carried considerable commercial
risks. Further legal advice to the MFB in August 2005, indicated that reopening the
fendsring process fo include PBI Gold would amount to a breach of the “process
contract’. This was not consistent with the advice obtfained by the UFU.

Deloitte carried out a probity audit on the MFB PPC selection process. That draft
report, dated 24 May 2005, showed a number of issues with the PPC selection
process including:

. The lack of a detailed evaiuation methodology or evaluation plan

« The need for the plan to be endorsed and understood by all members of the
Tender Evaiuation Panel

-« The assertion that not all information about the process appeared to have bsen
made available to all members of the Tender Evaluation Panel

« The assertion that membership of the Tender Evaluation Panel had changed
substantially

« The assertion that not all recormmendations in garlier Deloitte probity audits had
been implemented.

Deloitte suggested that the MFB should consider appointing a probity adviser to
monitor the progress in high value and/or complex procurements, to assist the
evaluation team to plan and complete its tasks. It also made a number of
recommendations, which the MFB could consider implementing before the next
stage. These included preparation of an inferim evaluation report signed by all
members of the Tender Evaluation Panel and investigating whether any new
manufacturers/distributors had entered the market, considering the time that had
passed since the closing date for tenders.

On 28 July 2005, formal discussions began between the CFA and the UFU on a
replacement for the 2002 EBA. The CFA sought to replace the Clause 47
requirement to secure the UFU's agreement 1o new PPC with a requirement to
consult with the UFU. This was not acceptable to the UFU.

In September 2005, the CFA sent the AIRC and the UFU a "Facts Pack” outlining
the various tests and analyses undertaken by the CFA. This information was
provided o demonstrate to the UFU and the AIRC the soundness of the basis upon
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which PBI Gold was excluded, and that although the product now complied with the
Australian Standard, that that alone did not overcome PBI Gold's failure to meet
other CFA criteria,

For the MFB, the remainder of 2005 was taken up with the involvement of WorkSafe
and the issue of a number of Provisional Improvement Notices (PIN). UFU and CFA
hearings continued to be heard at AIRC. Moisture barrier location and durability
continued to be the subjects of debate throughout the year. Continuing discussion
aiso occurred between the UFU and the CFA on the format, timing and membership
of the PPC/PPE Committee.

In December 2005, the GFA distributed sample garments for field testing. The UFU
banned the MFB and the CFA firefighters from participating in the evaluation
process.

The end of 2005 and the start of 2006 was another high activity fire season.

2006

When the CFA field trials commenced in January 2008, volunteer firefighters were
involved, as were career firefighters. However, the career firefighters did not submit
assessments. The CFA and the UFU continued to dispute both the specification of
the PPC and the role of the Ensemble Committee.

In January 2006, a UFU media release stated the UK and USA had a safe and
proven uniform that could be purchased at only a fraction more than the cost of the
“substandard” uniform wanted by management, and alleged “penny pinching” by
MFB management and the Victorian Government.

The UFU invited the MFB and the CFA to an open forum in February 2006 involving
the South Australian Metropolitan Fire Service (SAMFS). SAMFS had just completed
its evaluation and testing process for replacement PPC. It had chosen a PBI Gold
outer shell with Airlock moisture barrier. Deloitte advised that this forum might be
prejudicial to the integrity of the evaluation process and it did not go ahead.

in February 2008, the Volunteer organisations issued press releases criticising the
protective material chosen by the UFU and claimed it deteriorated more quickly
under sunlight. it also issued media refeases regarding the then current EBA
discussions between the CFA and the UFU, which criticised the prospect of a new
EBA created without consultation with volunteer firefighters.

By May 2006, neither the MFB nor the CFA had PBI Gold as the preferred fabric.
The UFU still considered that the only product that satisfied its criteria was PBI Gold.
In May 2006, the UFU presented a paper, "Structural PPE Outstanding Issues” to an
MFESB meeting, which set out the UFU’s suggested way forward including a
proposal to trial the SAMFS garment as a means of resolving the deadlock. The July
MFESB meeting considered the UFU concems and agreed that the UFU proposal
was not acceptable.

By July 2008, long running discussions between the CFA and the UFU were still
ongoing regarding the contentious issue of the type of fabric fo be used in the
construction of PPC and the siting of the moisture barrier in the finished product.

In June, the CFA held open forums with regional evaluation participants to receive
their feedback on the structural apparel.
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In June and July 2006, the MFB obtained further legal advice. In summary the
advice was to the effect that:

(1) To recpen the tender would constitute a breach of the ‘process contract’
formed with the two short listed tenderers

{2} It would not breach process contract if it asked the two shortlisted tenderers to
review the marketplace for advances in moisture barrier technology that met
AS4967 or allowed the tenderers to amend their tender responses.

In July 2008, the UFU agreed to the proposal of asking tenderers to review the
marketplace for any new moisture barrier materials. This was on the condition that
the MFB based their choice of structural PPC on the results of testing in accordance
with testing criteria agreed with the assistance of the Government. The UFU
confirmed in July 2006 that the evaluation criteria were consistent with the tender
documentation and the process for trial and evaluation developed by the PPC
Cormmittee was agreed.

in July 2006, Deloitte provided the MFB with advice about the implications of the
infroduction of AS4967 and continuation of the current tendering process. They
advised it would not be possible to automatically shortlist the current tenderers if a
new tendering process was to be commenced. The current tenderers might be
disadvantaged if not given the chance to submit a new tender.

Both the MFB and the CFA approached the two short listed tenderers to seek their
advice as to whether there were any technological advances since the date of their
original responses, that could be included in the PPC. Both tenderers nominated the
Airtock moisture barrier previously identified by the UFU in 2004.

InJuly 2006, DoJ intervened in the CFA/EBA negotiations, which had stalled, and a
new agreement was signed by the CFA and UFU in late November 2007,

A series of DoJ facilitated meefings of the parties produced the ‘Way Forward"
document under which combinations of Nomex and PB! Gold outer shells and two
roisture barriers were to be evaluated. This document was agreed to by all parties
in September 2006,°

The "Way Forward" was based on the view that the MFB and the CFA, including both
career and volunteer firefighters, should have the same structural firefighting PPC.
The document noted that all testing would be done on products known as at August
2008, and that the Boards of the two agencies expected the process to be completed
by the end of April 2007. The document outiined the following process:

. Short listed tenderers to submit new technology moisture barriers

« New samples of the PPC to be provided by short listed tenderers

. Testing would be undertaken at the University of Wollongong, then Fiskville Hot
Fire trials (involving both the CFA career and volunteer firefighters and the MFB
firefighters); following that shift (field) testing would oceur

»  Results of all testing would be brought together to be evaluated against the
agreed weighted matrix

» Pricing review would be conducted

« The stakeholder group would be reconvened to be given testing and evaluation
oufcomes

» Recommendations for acceptance of a tender would then be provided to the CFA
Board and the MFESB.

® Appendix 14 ~ The Way Forward Document
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Shorlly after having agreed to the "‘Way Forward’ document, in December 2006 the
UFU suggested a process fo replace the document. The text of this proposal was as
follows:

“The evaluation of structural PPE commence at Fiskville utilising MFESB and
CFA firefighters commence on 26 March 2007.

The MFESB issue structural PPE immediately for station evaluation prior to
the Fiskville evaluations.

CFA utilise the list of carser firefighters supplied by the UFU as trailers (sic) for
both Fiskville and station evaluations.

All available test results be held confidentially and tabled io the Fire Services
PPE committee for their recommendations fo both the CFA and MFB Boards.

The CFA reach agreement through consuitation with UFU over the career
firefighters to trial station wear and other items of PPE,

Commencing in January 2007 one joint fire service PPE committee be
established with representatives from CFA, MFESB and UFU to discuss,
review, research, progress and implement all items of Personal PPE to be
worn by firefighters in both fire services:

a. The CFA may elect to include a volunteer representative as part
of its contingent

b. The committes would have 10 members — two delegates from
the MFB, two from the CFA, two from the UFU, two UFU OHS
coordinators, Ken Brown, one government representative — Mr
Alan Clayfon from the Justice Department

¢. The FS PPE Committee would meet monthly or as required and
may nominate lasks fo other groups that would report back to
the cormnmittee

d. The CFA and MFB second Andrew Marmion and Philip Taylor
{the CFA and MFB UFU OH&S coordinators) to the project
outside their normal rostered duties to assist with this process

e. The CFA and MFB resource and support this process.

Due to the fact that the previous agreement could nof be carrfed out because
of the current bushfire crises, this process replace the existing document “PPE
The Way Forward.

In the event that CFA and MFB fail to agree lo this process, the government
direct the CFA and MFB to carry out this process.”

This suggested new process was rejected by the CFA, and the evaluation process
continued under the “Way Forward” document with the assistance of the Depariment
of Justice.

in October 2008, following receipt of correspondence from the two shortlisted
suppliers, the CFA introduced PBI Gold into the trial process. The CFA ordered new
PPC for testing in November, and by December 2008, most of the Fiskville
participants had been measured by the manufacturers.
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The MFB sent further samples to the UOW in October 2008 for metabolic heat
testing. In November 2006, internal MFB comrespondence indicates the resuits of its
Fiskville trials, due to commence in December 2006, would be kept confidential, so
as not to prejudice CFA tests. By December 20086, the MFB Fiskuville trials were
again deferred, due to the CFA PPC not being ready. Neither the CFA nor the MFB
considered it acceptable for the MFB to commence its testing on its own.

2007

There were issues with the provision of PPC from the manufacturers in time for the
Fiskville trials, now scheduled for February. There were also issues with the
availability of personnel due to the fire season, and the UFLJ disputed the list of
career participants. However, the Fiskville trials commenced early in February 2007,
followed by the commencement of the regional field trials later that month.

On 12 April 2007, the MFB Tender Evaluation Panel met to assess its field trial
evaluations.

On 13 April 2007, the CFA proposed a timeline to the MFB for the evaluation process
whereby the final evaluation of short listed tenderers’ offers should be done jointly.
The tender evaluation itself was to be done by each agency independently, A series
of evaluation meetings, held individually by the CFA, by the MFB, and then jointly,
would occur.

On 28 and 27 April 2007, the CFA Tender Evaluation Working Group met at Deloitte
to consider the results of the feedback and data from its trials. This group included
Volunteer and UFU representation. On 2 May 2007, the CFA Tender Evaluation
Working Group reviewed the feedback from its on-site and field trials and examined
the garments to assess manufacturer quality. The group ranked the PPC based on
these evaluations and all members, including UFU representatives, signed off on the
ranking outcomes.

On 8 May 2007, the Tender Evaluation Group considered the rankings and proposed
that a recommendation be made to both the CFA Board and the MFESB,

On 15 May 2007, the MFB requested from tenderers final pricing and whole of life
guarantees on PPC. This information was provided 1o both the CFA and the MFB on
24 May 2007.

On 31 May 2007, the joint Evaluation Panel met at Deloitte and reached agreement
on the recommendation to the MFESB.

On 31 July 2007, MFESB approval was received to award the tender to Stuart &
Heaton. Manufacturers were notified in August by the MFB of its choice. On 10
September 2007, Stuart & Heaton was recommended to the CFA Board who then
identified two preferred products, allowing CFA firefighters to be given a choice of
PPC, one being Nomex based and the other PBl Gold based. Both had the same
inner lining.

The CFA Board was advised at the October 2007 Board Meeting that the MFESB
had not chosen a PPC. A PPC would not be chosen until after the completion of
further RALPH testing. The CFA would now not place their orders for the new PPC
until these results were received.
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The CFA had a requirement for its members to have PPC that was comparatively the
same in colour, to ensure consistency between CFA and MFB personnel, who would
then appear to possess a standard structural PPC. Accordingly, it would be
necessary to dye the Nomex PPC fo provide a colour match to that of PBI Gold.
Testing needed to be conducted by the yam suppliers, to determine whether such a
procedure would affect Nomex's ability to comply with the relevant specification. The
CFA received advice from DuPont International in September 2007 that the Nomex
PPC could be dyed to match the colour of PBI Gold. This would take six months to
develop! (My emphasis.)
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4.4 Implementation

The MFB advised the Minister, in a briefing In October 2007, that before the PPC
could be introduced, the MFB would need to receive the resuits of the RALPH
testing, firefighters needed to be measured, and the yam would have to be imported
from the USA. This would not be received before February 2008. Upon receipt of
the yam, production would commence at a rate of 350 sets per week. The total
requirement for the MFB was 5000 sets.

The UFU provided an implementation proposal to the MFB in October 2007, which
made a number of requests. Included in these was the suggestion that garments
certified to the Australian Standard be purchased immediately off the shelf. it also
requested an Expression of Interest (EOI) be sought for the replacement of existing
footwear and structural helmets. The MFB responded that PBl Gold product would
be ordered for the first issue of PPC. The MFB agreed fo progress helmet
procurement and commence evaluation of tum out footwear. The UFU advised
members of this in a bulletin late in October.

In November 2007, the CFA Board was provided with a roll out plan, which indicated
design would be finalised in December 2007. Procurement and distribution of 21,200
PPC was planned to occur over a three year period, with approximately 7,000 PPC to
be rolled out annually, beginning with Melboume and Geelong. The Board was
advised ERC funding had been approved,

The Present and the Immediate Future

Even at the time of conducting this Inquiry there are many matters unresolved.
These include:

e Although both the MFB and the CFA have now selected a final manufacturer,
there are still delays for the CFA in the procurement of the structural PPC due
to the requirement to dye the Nomex material to ensure consistency between
CFA and MFB personnel. This wili require further testing fo ensure that it will
not affect compliance with the standard

¢ Final design of the PPC is yet {0 be completed

e The CFA has not developed a plan as to how firefighters will select their PPC
from the two choices, and the UFU and CFA need to reach agreement on this
process under Clause 47

= A further issue is the storage of the PBI Gold based PPC due fo its
deterioration under high UV environments. This may require storage facilities
o be reviewed, which in turn, may result in extra funding requirements
Final results of the RALPH testing are yet to be evaluated
The CFA are now considering whether or not to proceed with a TGMS prolect.

And soc the chaés continues,
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5. KEY OBSTACLES AND CAUSES FOR DELAY

5.1 Specifications

Issues with the specifications were evident in the early stages of the MFB and CFA
projects, well before the joint RFT was issued.

| have been particularly surprised how little liaison there appears to have been
between Victoria and New South Wales during the past five years. Discussions with
New South Wales' representatives and perusal of documentation indicates that in
New South Wales (the State which boasts the most firefighters), peaceful
compromise was reached between the relevant Unions (the ACTU and the CPSU)
and controlling bodies, in a timeframe far more acceptable than that achieved in
Victoria,

Joint Request for Tender

The RFT document contained different specifications for the CFA and the MFB. The
RFT provided a joint approach to the market but, in effect, the two agencies
continued with their separate specifications and separate approaches to evaluation
and testing of PPC ensembles. The common element between the MFB and the
CFA in the RFT, was the mandatory evaluation criteria. Although the aspiration was
to have one structural uniform for both agencies, the adopfion of separate
specifications and evaluation processes created barriers to achieving this aim,

Both agencies had a number of committees who were involved in the PPC project.
Although it was a joint tender, there was neither an overarching project plan nor
steering committee that had ownership of the entire procurement project, The two
agencies went in different directions, with the UFU being the common denominator
between them.

Although all stakeholders professed a commitment to the best outcomes for
firefighters, | have seen limited evidence of cooperation to achieve this aim.

Product/Performance Based Approach

The UFU took a product based approach, while the agencies took a performance
based approach to the specification of requirements.

The UFU provided its own specifications in 2000, which were not adopted in the RFT.
Onge the tendering process was under way, it was evident that the UFU had a
preference for a particular product (PBI Gold) which it would relentlessly pursue in
preference to any other product, regardless of the outcome of the evaluation process.
The UFU were putting forward a solution before the question to be answered was
asked.

It was also evident that the MFB and CFA were not prepared to alter their
performance based approach to the selection of new structural PPE. In this
tendering process, performance specification and product specification were
incompatible.
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Specifying PBI Gold as the only option would have breached the tendering process.
However, once it met the Standard, PBI Gold could have been included for
evaluation purposes, without breaching the tendering process.

The MFB and the CFA treated the specification differences as a technical issue to be
addressed by working parties/committees within the tendering process. However, it
had become an industrial relations issue also, and senior management (in both
agencies) were slow to actively address the risk.

While credit is due to the UFU for raising the impasse on PPC with senior
management, the Secretary of the ACTU, DOJ and the Minister, its purpose did not
seem to be to reach a negotiated outcome, but rather to impose its specifications
based on PBl Gold. lts insistence on one particular outer shell and moisture barmier,
prior to the agreed testing and evaluation processes, negated any suggestion of
genuine participation in the fendering process.

In their initial response to the RFT, manufacturers supplied various options against
the tender specifications, based on both Nomex and PB! Gold. The elimination of
PBI Gold, due to non compliance with AS4967, left both the CFA and the MFB with
only Nomex based ensembles. The subsequent reference to Nomex in
specifications was seen by the UFU to be an apparent change of tender
specifications,

After the amendment to AS4867, PBI Gold met the MFB specification. However, it
still did not meet the CFA higher specification as fo visibility and the UV resistance. It
was, therefore, not possible to accommodate the UFU insistence on PB! Gold without
changes to the CFA requirements.

The UFU used the South Australian and New Zealand experience as the basis for its
request, both of which are smalier fire services than Victoria. The UFU seemed
reluctant to take into account the NSW fire service PPC project, which has high user
acceptance of its PPC and is a large fire brigade.

in 2004, further issues with the specifications came into play after the identification of
the Airlock moisture barrier, as the preferred choice by the UFU. Strong contrary
views were held on the positioning and type of moisture barriers in the PPC, and
these remained ongoing issues until apparently resolved in 2008, with the “Way
Forward” document.

There was no timely consideration of options within the tendering process that might
accommodate the inclusion of PBI Gold and Airfock, once the MFB and the CFA had
knowledge that the Standard was to change, to correct an error in the interim
standard.

Whatever else can be sald about the respective virtues of Nomex and PB! Gold, the
ultimate acceptance by the CFA of both as PPC, suggests to an outside observer
that there is little to choose between these alternatives.

The actions of the UFU in attempting to secure the PPC it required would also have
led to confusion amongst its members and concem for their safety when wearing the
current PPC.

The Issue of a performance based specification, compared to a product based
specification, was never fully resolved. The faliure to reach agreement on the
specification was an underlying cause of delay.
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Recommendation

| recommend the creation of a Standing Technology Committee to represent all
firefighters in Victoria, which wil convene on a regular basis and monitor ali
developments in the fabric and design affecting PPC. | contemplate that it will
assume the on-going role of considering any developments which may result in
improvement in the design and material components of PPC. On determining that
there is either material or an improved design which is superior to existing firefighting
uniforms, | contemplate that the Standing Committee, through the bodies
represented upon it, will seek the approval of all firefighting bodies in Victoria to
implement those improvements, where appropriate. in making those assessments, it
should be recognised that technological change, which is manifestly beneficial for
one type of firefighting, may be inappropriate for another.

The Standing Technology Committee should, at the outset, make a decision whether
an attempt is being made to implement the one PPC for all firefighters or whether it
should acknowledge that the needs of the CFA, the Volunteer organisations and the
MFB, are at variance.

Action by the Standing Committee should not be dependent upon any change in
relevant standards or emerge from a particular crisis. Rather its task should be that
of an ongoing assessment, with a view to the phased introduction of improved
clothing and equipment, should that be the recommendation of the Standing
Committee.

For the purpose of its proper function, the Standing Technology Committee should
liaise closely with firefighting bodies in all other states and, if need be, other
countries.

To avoid the past morass of indecision and obsttuction, the Standing Committee
should be structured to ensure that a recommendation supported by a majority of its
members, can be made to the appropriate firefighting agency or the Minister himself.
Past history suggests that there should be an independent Chairman with a casting
vote. The Standing Committee should be free to utilise the services of acknowledged
experts on PPC, if it is deemed appropriate.
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5.2 Profject Management
Project Planning

From the evidence | have seen, it appears that lack of proper project planning and
clearly defined milestones, combined with inadequate management of the multiplicity
of committees and the ongoing debate over specifications, meant that any original
deadlines for the PPC project could not be met.

Pervading overall was the same lack of haste which seemed to contaminate the
process from the outset. Although the MFB have provided an initial plan for its
TGMS project, and the CFA have provided its original Project Definition document, |
have not sighted any project plans for the overall implementation of the new PPC.
Bumbling and uncoordinated progress continued throughout the project.

The agencies decided to test the market within a formal RFT process, rather than
explore options through a more flexible separate EQI process. This created
problems at a later stage of the tendering process.

On the issue of the RFT in 2002, all the conditions were present for a failure to
deliver the project in a reasonable time:

« Different specifications within the one RFT

- Decision to tender jointly but evaluate separately, added another layer of
complexity

+ No evidence of commitment to a definite time for completion of the project

- Lack of agreement by the UFU, and in fact actual resistance to, the specification
and the chosen RFT process

« The impact of Clause 47 of the CFA EBA and Clause 31 of the MFB EBA

« Apparent absence of independent expert research/advice on specifications for
PPC.

Whilst the CFA Consultative Committee eamestly endeavoured to advance its
considerations, its make up and the manner in which it approached the task in hand,
were flawed, It should have been obvious, even at the early stages of the tendering
- process, that the path to progress was to be a rocky one.

Iimportantly, the project was allowed fo proceed without resolution of the basis for the
request for tender — the specification of requirements. The fact that the specifications
continued to be a matter of contention throughout the process, underiines the
absence of a sound basis for the commencement of the entire project.

Throughout the tendering process, no critical project review processes appear to
have been in place, allowing corrective action to be undertaken when milestones
were not reached. Delays in the project were caused by the ineffective resolution of
issues. An independent circuit breaker was not introduced until the “Way Forward”
process began.

UFU representatives did not appear to have the authority to commit or bind their
organisation to decisions reached in the various committees. If the UFU had been a
genuine participant in the process and willing to accept that the evaluation process
could result in the choice of an appropriate product for structural PPC, other than its
choice, the tender evaluations could have been completed in the second haff of
2004.
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Delays were caused by the UFU resorting to AIRC hearings, and bans placed by the
UFU on its members attending CFA Ensemble Committee meetings. Existing
decisions had to be revisited every time the UFU rejoined the process. The meetings,
however, continued without UFU attendance. The November and December 2003
CFA meetings, which removed Option C (PBI Gold), for example, were vital meetings
at which the UFU were not present. These meetings should have been rescheduled.

Bans by the UFU on its members participating in the MFB Evaluation Panel, meant
that the Evaluation Pane! was not able to complete its initial tender evaluation due to
a lack of a quorum, unfil June 2003.

The MFB submission indicates that when members of the MFE PPC Committee were
unavailable for meetings and proxies attended in their place, often the decision
making process stalled due to the reluctance of proxies to make recommendations.
There were also instances where parficipants in the process required a higher fevel
of technical knowledge or better understanding of the process issues involved.

Neither the CFA nor the MFB created a project team of employees, who had been
removed from operational duties, and dedicated solely to the procurement project. If
a dedicated, well-designed team had been in place, it would have mitigated any
problems, such as loss of focus, lack of technical knowledge, time delays and lack of
continuity. All these problems arose when project team members had to juggle their
operational duties against their participation in the evaluation.

Testing Delays

During the project time frame, there were a number of significant wildfire seasons,

" especially 2002-2003. The CFA indicated that senior personnel, who would
otherwise have been available to contribute to the structural ensemble project, were
redirected to firefighting duties, 2006-2007 was also a bad wildfire season, resulting
in the deaths of two volunteer firefighters. This season was prolonged and a massive
use of resources, including personnel, was required in the response.

However, while firefighting commitments have been advanced as having an impact
on the tendering process, the extent of the impact is unclear, given that trials were
scheduled and carried out during the fire season in 2004 and again in 2007.

A delay of one menth ensued when the MFB sent samples to the University of
Wollongong for testing in Decernber 2002. The testing took longer than expected for
a variety of reasons:

. Manufacturing of garments was more time consuming than had been anticipated

. The UOW had difficulty locating participants in certain age groups for the testing

. Some garments were ill fitting due to withdrawal of participants for whom they had
originally been measured

There were also laundering testing issues, such as poor washing instructions, the
need for air drying, and problems with washing temperatures. Further delays were
due to the number of fabrics that required testing.

RALPH testing was not part of the original process, but following UFU requests,
ensembles were ordered and sent to the UK for testing. The RALPH tests (including
PBI Gold) had to be repeated foliowing the introduction of the Airlock moisture
barier.
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Recommendation

A large joint procurement project of this type must be properly planned and
managed. It must be supported by a business case specifying the costs and benefits
expected to be realised by the joint project and a risk analysis addressing the major
risks, including stakeholder management.

Project planning must include clear definition of the purpose and objectives of the
joint project, its outcomes and the timelines for delivery. The procurement policies
and guidelines of the Victorian Government Purchasing Board and Victorian
Govemment Gateway Review process are useful references.

The project should be managed by a dedicated team. Team members who are
involved in the evaluation process, should be freed from operational duties for the
duration of the evaluation period.

Project governance amangements must be in place at the commencement of the
project, including the establishment of an overarching steering committee, a clear
definition of the roles and responsibilities of all participants including senior
management, and probity and conflict of interest policy and procedures.

Consideration should be given to testing the market and the interest of suppliers
through an Expression of Interest process, preparatory to a request for tender.

The specification of requirements should be based on research and knowledge of
relevant technological developments and available products, including interstate and
overseas developments and experience.

A probity adviser should be appointed for the joint tendering process.

independent reviews should be commissioned by senior management at the key
decision points in the project, to ensure that the project is proceeding according to
plan and should continue. Such reviews should identify any matters that need to be
addressed before approval is given to proceed to the next stage.
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53 EBA

The tendering process for the new PPC was intrinsically entwined with the MFB and
the CFA EBAs. Clause 47 of the CFA EBA and Clause 31 of the MFB EBA require
that the CFA and MFB reach agreement with the UFU on the equipment to be womn
and/or used by the employee. Additionally, in the case of the CFA UFU EBA,
agreement must also be reached on PPC specifications and a plan of distribution for
new PPC.

it was futile in the face of these clauses to presumne that the tender could be
concluded in the absence of agreement with the UFU.

The UFU used Clause 47 as the basis for a number of applications to the AIRC,
including alleging unsatisfactory consultative procedures and objecting to volunteer
involvement on the Committee. The UFU used Clause 47 to justify its overalil
obstruction of the tendering process, unless it resulted in the selection of PBI Gold.

As part of the negotiations for the new EBA, the UFU refused to participate in the
MFB tendering process. It was not until the resolution of EBA negotiations in
December 2002 that the UFU indicated it would participate in the Tender Evaluation
Panel.

By July 20086 with both the CFA EBA negotiations and the joint MFB/CFA PPC
tendering processes stalled, the Department of Justice became actively involved in
the resolution of the impasses. As a result, the MFB, the CFA, the UFU and all the
Volunteer organisations agreed in September 2006 on the “Way Forward” solution to
select and purchase new structural PPC.

The Department of Justice also intervened in July 2006 in the CFA EBA negofiations,
which then recommenced with a new agreement being signed by the CFA and the
UFU in late November 2007, This agreement is currently going through the process
of approval and the parties to the agreement (the CFA and the UFU) have requested
that the Workplace Authority Director undertake a pre-lodgement assessment of the
agreement. Clause 42 of that agreement contains similar wording to Clause 47.

Recommendation

The first paragraph of Clause 47 “Uniforms and Equipment” in the CFA Enterprise
Bargaining Agreement (CFA EBA) requires the CFA and the UFU fo reach
agreement on the clothing and equipment to be womn and used by employees. The
third paragraph of Clause 47 requires the agreement of the CFA and the UFU on the
specifications of replacement Personal Protective Equipment and Station Wear and
plan of distribution of clothing."

{ recommend that in any future EBA entered into between the CFA and the UFU, in
the corresponding clause the first paragraph should be amended to read

“The employer shall supply each employee and be responsible for the cost of
replacing, repairing and/or cleaning the articles of clothing and/or equipment
which the employer decides must be worn and/or used by the employee, after
consultation with the Union.”

" Apnendix 12 - CFA and MFB EBA Extrasis
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There is no need to amend the second paragraph or to retain the third paragraph.

} recommend that similar changes be made in any further EBA entered into between
the MFESB and the UFU after the present Workplace Relations Agreement expires
on 19 April 2009.

In making those recommendations, | am of the view that in refation to negotiations
between the CFA and the UFU, the UFU has consistently taken advantage of the
wording of the clause as it presently stands, to achieve, in effect, a veto of any
attempt by the CFA to improve clothing and equipment issued fo employees, with
which the UFU does not agree.

The Government and the CFA have recognised the value and importance of the role
that volunteers play through the Volunteer Charter, signed in 2001."" Under the
terms of the Volunteer Charter, the CFA must ensure that the views, concems and
opinions of volunteers are fully considered before adopting any new or changed
poiicies, procedures or approaches which will impact on them, as CFA volunteers.

in respect of any future EBA reached between the CFA and the UF, it should be
made clear that the CFA is committed to consuit with volunteer firsfighters in Victoria,
who shall be entitled to participate in any discussions directed at all matters that
affect them, including the improvement of clothing and equipment issued fo
firefighters.

In recommending a change in the wording of the relevant paragraphs in the two
EBAs that | have referred to, | express my confidence in the relevant provisions in
legisiation, including the Workplace Relations Act 1996 (Crmwth) and the Victorian
Occupational Health and Safety Act 2004, which would take over in the event of the
UFU considering that either the CFA or the MFB is behaving unreasonably, pursuant
to those paragraphs.

The CFA EBA has a number of other clauses, which require Union agreement before
the implementation of change, for example Clause 52 Training Instructors/Training
and Clause 12.3 Code of Conduct. My comments above are equally applicable {o
those clauses.

¥ Appandix 15 ~ Volunlser Charter
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5.4 Stakeholder Relations

Firefighters and ultimately the public have been poorly served by the inability of the
UFU, the MFB and the CFA to work cooperatively to deliver new PPC for firefighters
in a timely fashion. Project difficulties were symptomatic of issues in the
relationships between the CFA, the MFB, the UFU and Volunteer organisations.

| found limited evidence of senior management actively sponsoring and guiding the
ensemble project on an ongoing basis. Specific project problems did not seem to be
addressed in a timely fashion nor solutions found to enable the project to proceed.

The relationship between the UFU and the agencies was adversarial and
characterised by personal conflict; intransigence; and a lack of trust, shared
commitment or respect. The UFU contested every aspect of the evaluation and
delayed the tendering process by adopting the following tactics:

The use of industrial action and OH&S and EBA processes

Lack of aftendance at meetings

Holding public rallies

The UFU media releases and bulletins issued to members at many points

throughout the process, critical of the tendering process and senior management.

Some of these bulletins instructed members not to participate in the process

. The UFU approach to the Minister in 2004 requesting an investigation into the
probity and behaviour of the MFB management, regarding the PPC project

. The UFU banning its members from participation in field trials of structural PPC

under the tender evaluation processes.

- L] E ] L]

At the time that the joint MFB/CFA evaluation pane! met in August 2002, it shouid
have been apparent to participants that there were major issues that needed to be
resolved. If this did not warrant the direct intervention of the most senior
administrators of each agency, then one gqueries what would? Further confrontation
and confusion needed to be addressed at a more senior level including:

. The UFU's continuing initiation of AIRC proceedings, alleging failure to properly
consult on structural PPC

. The FOI request lodged in June 2001 by the UFU

. The 2006 media campaign by the volunteer organisations, which was indicative of
frustration and concemn about their relationship with the CFA, the UFU and impact
on the volunteers. The use of PPC by volunteers created special design
requirements, which needed to be taken into account.

. The UFU disputing the role and involvement of volunteers in the consultation and
testing processes. This stance continued throughout the entire project, and as
jate as November 2007, the UFU published ancther Bulletin regarding elimination
of Volunteer organisations from PPC related committees

. The UFU objection to the TGMS approach

. The UFU's repeated withdrawals from the various committees due to objections
to the tendering process

. Personal tension between members of the CFA Ensemble Commitiee leading to
allegations by the UFU of bullying and inappropriate behaviour.

While the UFU continued to be obstructionist, the agencies also displayed an
obstinate refusal fo give ground.
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The Volunteer Charter, which was created to recognise the value and importance of
volunteers within the CFA, specifically commits the State of Victoria and the CFA to
consult with volunteers on all matters that may impact upon them. This would
include the introduction of new PPC. The Volunteer organisations had a genuine
right to be involved in the procurement process and have their views considered in
the renegotiation of the CFA UFU EBA.

in March 2004 and again in March 2005, through correspondence from the UFU, the
then Ministers for Police and Emergency Services™ and DoJ were made aware that
the UFU was concemned about the tendering process and the exclusion of PBI Gold.
Those matters were considered appropriate for resolution between the UFU, the
MFB and the CFA, given the statutory responsibilities and independence of the
MFESB and the CFA. It was understandable that DoJ wouid have strong regard for
the statutory independence of the agencies concemed. However, the responsibility
DoJ held, demanded its intervention by 2005, with the continuing delay in the
tendering process and issues with the UEU.

It took until August 2006 and the “Way Forward" document, facilitated by DoJ, before
the parties agreed on a common course of action to select PPC. In my view,
intervention of this nature by DoJ was warranted long before this. This course of
action, set out in the “Way Forward", contemplated a deadiine of April 2007,
However, relationships were still tense and the Way Forward took a left hand tum in
December 2006 when the UFU proposed to make changes fo what had been agreed
and signed by all parties. This proposal was rejected.

Despite the agreement, it still took almost a year after the Way Forward document
was signed, for the final decision on the successful tenderer to be approved by both
the CFA Board and the MFESB. In September 2007 the CFA Board identified two
preferred products for its PPC, one being Nomex based and the other PBI Gold
based. If that course was acceptable in September 2007, it prompts the question
why it was not acceptable at least three years eartier when PBI Gold first complied
with AS49677

Throughout these years, the machinations and intransigence of the CFA, MFB and
UFU contrasted starkly to the Volunteers' cooperative participation.

Recommendation

The MFB, CFA, UFU and the Volunteer organisations must immediately address the
identified issues in order to rebuild an effective relationship in the interests of the
firefighters and the general public.

55 The Future

Whatever is important in this Report, it is not the attribution of blame or responsibifity
for the past seven years. Rather it is what can be leamt from the mistakes that have
been made in the past, so that as new material and improved specifications become
available, they can be quickly introduced for the mutual benefit of firefighters
themselves and the general public as a whole.

*? Note: The Honoureble Andra Heermeyer was Minisier for Pofie and Emsroncy Services In 2004, foliowsd by The Honourabls Tim Hulding in
2005,
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Minister for Police and Emergency Services

121 Exhibition Stree(
Melbourne, Victoris 3080
GPO Box 435600
Melbourne, Vicloria 3901
Telephope: (03) 8684 0900
Facsimile; {03) B684 0910
DX 216077

Judge Gordon Lewis
County Court

Level 1, 250 Williams Street
MELBOURNE VIC 3000

Dear Judge Lewis
Report on the processes to select a new structural ensemble for the CFA and MFESB firefighters

I am writing to request you to provide me with a report on the processes to select new personal protective
clothing worn by firefighters in Victoria.

Discussions between parties developed an agreed performance specification for personal protective clothing
{(namely the structural ensemble) for firefighters in 2002, In Qctober 2006 agreement was reached on how to
progress the choice of the structural ensemble, leading to announcements by the Country Fire Authority and
Moetropolitan Fire and Emergency Services Board in October 2007 that a decision had been made.
Arrangements are now in place for the manufacture and supply of the new equipment. The significant delay
between 2002 and 2007 suggests that the reasons for delay need to be identified so that delays of this magnitude
can be avoided in the future.

The Terms of Reference for your report are as follows,

1. Investigate and report on the procedures and processes undertaken since 2002 to identify and procure
personal protective clothing for fighting structural fires — the structural ensernble,

2. Identify the causes for delay in timely decisions/agreements about the type of equipment to be procured.

3. Determine the key obstacles in the decision making processes that prevented a more timely decision on
the structural ensemble.

4. Make recommendations that would resolve the procedurat obstacles that have been identified and that
would prevent such obstacles from occurring in futire equipment purchases.

I have asked Dr Roslyn Kelleher, Executive Director, Police, Fruergency Services and Corrections in the
Department of Justice to make the necessary arrangements to endble you to complete your report. 1 would
appreciate receiving your report by 29 February 2008, Please contact Dr Kelleher (on 8684 1500) to discuss
your requirements and any queries you may have,

Yours faithfully

Bob Csmeron MP
Minister for Police & Emergency Services

e
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I accordingly overrule the application made by the defendant, and the
note I make is this: defendant’s application to set aside the originating
summons is overruled, with costs,

Defendant’s application to set aside originating summons overruled
with costs.

Solicitors for the applicant (defendant): Philip Malouf & Co.
Solicitors for the respondent (plaintiff): Freehill, Hollingdale & Page.
O.M.L.D.

*BENNETTS v. BOARD OF FIRE COMMISSIONERS OF
NEW SOUTH WALES anp OTHERS
In Equity: Street J.

Sept. 8, 1967.

Statutory Board-—Board member elected by members of trade union—W hether
board member's duty to union or to board—Fire Brigades Act, 1909-
1965, 55. 8, 9.

The Board of Fire Commissioners of New South Wales, constituted under
the Fire Brigades Aet, 1909-1965, comprises a president appointed by the
Governor {s. 8) and four other members elected respectively as follows: one
by the councils of the municipalities and shires to which the Act applies;
one by the insurance companies; ome by the volunteer firemen; and one by
the permanent firemen who are members of the New South Wales Fire Brigade
Employees’ Union (s. 9).

During 1966 the union made an application for a new award to the Industrial
Commission, and the Commission’s decision was delivered in June 1967, At
this time two of the board members were members of the union, B., who had
been elected by the permanent firemen, and F. The finance committee of the )
board comprised the president and two other members, not including either
B.or B

The finance committee met on 9th August, 1967, to conmsider whether to
appeal from the Commissioner’s decision to the Full Industrial Commission
and, in the light of counsel’'s opinion as to the prospects of such an appeal,
resolved fo recommend to the board that an appeal be instifuted, On 23rd
August, 1967, the board met to receive and consider this recommendation.
B. asked whether the finance commitfee’s recommendation was made on counsel’s
advice, and if so, whether such advice would be made available to him, The
vresident said he would make counsel’s advice available to B. only on an
undertaking that its terms would not be disclosed fo the union. This under-
taking B. declined to give. In due course the board resolved by a three-two
vote to adopt the finance committee’s recommendation, with B. and F. dis-
senting.

B. commenced a svit by way of originating summons seeking (1) a declara-
tion that the board was not entitled to refuse to produce the legal opinion to
B. at the meeting on 23rd August, 1967; (2) a declaration that the resolution
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to bring the appeal was yoid by reason of an alleged procedural defect, in
that the opinion was withheld from B (3) an injunction t0 restrain the board
from lodging an appeal against the Commissioner’s decision.

Held: (1) That, in the case of 2 statutory board such as the Board of Fire
Commissioners, once a group has elected a member he assumes office as 2
member of the board and becomes subject to the overriding and predominant
duty to serve the interests of the board, in preference, ont eyery occasion upon
which any conflict may arise, to serving the interests of the grouP which
elected him.

(2) That 2 member of such 2 board must respect the confidential nature of
poard affairs where the interests of the board soO require.

(3) That a board member has 1o gbsolute right to see @ document of
importance, such as counsel’s opinion; at most he has 2 right to see such a
document in aid of the execution of the fiduciary duties cast upon him by his
membership of the board; and he has no such right where, as here, he wishes
to see the document in order to carry out @ misconceived duty to further the
interests of the group which elected him to the board.

Edman v. Ross (1922), 22 SR (N.S.W.) 351, at p. 3613 39 W.N. 86, at

p. 89, referred to.
(4) That, in the exercise of its discretion, the court would not make the

orders sought, not grant the injunction.

ORIGINATING SUMMONS.

This was 2 suit in which the plaintiff, who was a member of a statutory
board, sought declaratiops and an ipjunction against the defendants, the board
and its four other members, arising out of the business transacted at 2 meeting
of the board. The facts are set out in the judgment.

F. C. Hutley and L. P. Robberds, for the plaintiff.

D. A. Staff Q.C. and K. R. Handley, for the first, second, third and fifth
defendants.

The fourth defendant in person.

Sept. 8.

STREET L. This is a suit instituted by originating summons in which the
plaintiff seeks against the Board of Fire Commissioners declarations and an
injunction arising out of the busipess {ransacted at a meeting of the board
on 23rd August, 1967. The plaintiff is himself a member of the board, the
remaining four members of that board, as well as the board itself, being the
defendants in the suit,

It appears that in the middle of Jast year an application for a new award
was made to the Industrial Comynission by the New South Wales Fire Brigade
Employees’ Union. The decision on that application was delivered by the
Commissioner towards the end of June 1967. An appeal lies from this decision
of the Commissioner to the full Tndustrial Comrnission, and on 9th August,
1967, the finance committee of the board met and considered the bringing
of such an appeal. There was before the finance committee counsel’s opinion
on the prospects of such ap appeal, this opinion having been obtained by an
officer of the board on behalf of the board. The finance committee resolved
to recommend that an appeal be instituted.

The board meeting at which the finance committee’s recommendation Was
brought forward is that from which the present suit stems, namely the meeting
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of 23rd August. All five members of the board were present at that meeting.
Of those five members three, including the president, had constituted the
finance committee which had recommended in favour of bringing the appeal.
The other two board members were Mr, Bennetts (the plaintifi) and Mr.
Ford (ome of the defendants). When this particular item of business was
reached Mr. Bennetts asked whether Iegal advice had been obtained in con-
nection with an appeal. He pointed out that he had not been present at the
finance committee meeting and he was not aware of the considerations which
had led to the recommendation from the finance committee. He was told by
the president that legal advice had been obtained but that he (the president)
was not prepared to make the legal advice available. In the course of discussion
the president made it clear to Mr. Bennetts that the legal advice would be
made available if an assurance was given that its terms would not be passed
on to the Fire Brigade Employees’ Union, of which both Mr, Bennetts and
Mr. Ford are members. Mr. Bennetis replied to this: “I could not give this
assurance; you know my position,” After some further presently irrelevant
discussion it was resolved, by a majority of three votes to two, that the finance
committee’s recommendation be adopted. The two dissentients were Mr,
Bennetts and Mr. Ford.

The originating summons seeks, first, that it be declared that the board
was not entitled to refuse to produce the legal opinion to Mr. Bennetts at the
meeting on 23rd August; second, that it may be declared that the resolution
to bring the appeal was void by reason of what is alleged to be the procedural
defect in the opinion having been withheld from Mr. Bennetts; and third,
that an injunction be granted restraining the board from ledging an appeal
against the Commissioner’s decision.

The direct concern of the present suit is merely this question of the bringing
of an appeal to the Industrial Commission. But thé dispute has its origin in
what appears to be some misapprehensions as to the position occupied by
members of this board. Accordingly I think it necessary to make some obser-
vations upon the responsibilities and duties of individual board members,

The Board of Fire Commissioners is set up under the Fire Brigades Act,
1909-1965. It comprises five persons. The president is appointed by the
Governor pursuant to s. 8. The other four members are elected pursuant to
s. 9. The first of these other four members is a member elected by the councils
of the municipalities and shires to which the Act applies. The second is a
person elected by the insurance companies. The third is a person elected by
the volunteer firemen. And the fourth is a person clected by the permanent
firemen who are members of the New South Wales Fire Brigade Employees’
Union. Together these five members are constituted under s. 7 as a statutory
body.

The duty of this statutory body is defined in s. 19 in general terms as being
the taking of all practicable measures for preventing and extinguishing fires
and protecting and saving life and property in case of fire in any municipality
or shire to which the Act applies. The mere staiement of this generai duty
- is sufficlent to mark the great public importance attaching to ifs pursuit;
heavy responsibilities rest upon those who accept the public office of member-
ship of this statutory board.

A great many public undertakings are controlled by boards or commissions
set up in a manner consistent with the manner in which the present board is

W.N.—Vol, 87 {Pt. 1)-—20
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set up. By the terms of their statutes, boards such as this comprise a number
of persons pominated or chosen by various groups each of which nominating
or choosing groups has a direct interest in the public undertaking controiled
by the board. Each of the persons on such a board owes his membership fo a
particular interested group; but a member will be derelict in his duty if he
uses his membership as a means to promote the particular interests of the
group which chose him.

The object of providing for interested groups 1o pominate the members of
such a board as this might be said t0 be threefold: first, one can be confident
that an interested group will select a man whose personal qualities and com-
petence equip him for membership; second, it promotes the confidence of
that particular group in the board, and provides a means of liaison between
that group and the board; and third, it ensures that the board, as a single
entity, has available in its deliberations the views of all the interested groups.
The presence of the second and third elements necessitates in a board member
the highest standards of integrity, both in his thinking and in his actions.
The consideration which must in board affairs govern each individual member
is the advancement of the public purpose for which parliament has set up
the board. A member must never lose sight of this governing consideration.
His position as 2 pboard member is not to be psed as a mere opportunity 1o
serve the group which elected him. In accepting election by a group 10
membership of the board he accepts the burdens and obligations of serving
the community through the board. This demands constant vigitance on his
patt to ensure that he does pot in the smallest degree compromise O Sul-
© render. the integrity and independence that he must bring t0 bear in board
affairs. _

Undoubtedly there will be differences of opinion between board members.
Indeed, it is well that this should be so: sound and wise decisions by the
board can only be based upon a full and informed discussion of varying and
conflicting views and considerations. Nomination of the individual members
and their election 10 membership by interested groups ensures that the board
as a whole has access t0 2 wide range of views, and it is to be expected within
this wide range of Views that inevitably there will be differences in the opinions,
approaches and philosophies of the board members. But the predominating
element which each individual must constantly bear in mind is the promotion
of the interests of the board itself. In particular, a board member must not
allow himself to be compromised by jooking to the interests of the group
which appointed him rather than to the interests for which the board exists.
He is most certainly not a mere channel of communication or listening post
on behalf of the group which elected him. There is cast upon him the ordinary
obligation of respecting the confidential nature of board affairs where the
interests of the poard itself so require.

If the members of boards such as the present board constantly keep before
themn their overriding duty to the board to promote the purposes for which
it exists, then they should have little difficulty in discharging honourably their
public duty, and there will be perhaps little likelihood of litigation such as
is presently before the court eventuating. Disagreement is 10 be expected
from time to time, having regard to the wide range of problems with which
such boards must deal, but it must be disagreement relating to what should
best be done in the promotion of the purpose enshrined in the statute, this
being the common interest which all the hoard members must Serve.
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I have referred earlier to misapprehension existing in relation to these basic
truths. For example, in the course of argument in the present suit it was
said at one point that the president himself would have to be representing
government inferests on the board. That was perhaps an incautious suggestion,
and was quickly withdrawn by counsel once the error was pointed out, But
the fact that suggestions of this sort are made is indicative of a view which
is apparently held that, because a board member is appointed or elected by
a particular group, he owes some overriding obligation or duty to the group
which has conferred upon him his status as a member. The error inherent
in this view must be exposed and, for purposes of emphasis, I repeat what
I have earlier said. It is entirely foreign to the purpose for which this or any
other board exists to contemplate a member of the board being representative
of a particular group or a particular body. Once a group has elected a member
he assumes office as a member of the board and becomes subject to the over-
riding and predominant duty to serve the interests of the board in preference,
on every occasion upon which any conflict might arise, to serving the interests
of the group which appointed him. With this basic proposition there can be
no room for compromise.

At the meeting on 23rd August Mr. Bennetts found himself in a position
which I am sure presented real difficulties to him. He has given evidence
before me. I am satisfied that he is a witness of credit, and I have mo
hesitation in accepting as correct the evidence which he gave. Indeed, I
think it fair to say that, so far as appears from the evidence before me, Mr.
Bennetts has sought to fill what he has found to be a somewhat difficult role
with a commendable degree of dignity. He told the president quite clearly
at the meeting of 23rd August that he could not give the assurance that he
knew the president was about to seek from him, namely, an assurance that
the contents of the opinion would not be conveyed by him to the union. Mr.
Staff Q.C., who appeared for the board and three of its members who, together
with Mr. Ford, were named as defendants, questioned Mr. Bennetts upon
the purposes for which he may have used the contents of the opinion, if it
had been made available to him, Rather than summarize the questions and
answers I shall read them verbatim from the transcript:

“Q. If the advice was to the effect that there were grounds for appeal you
would then have proposed to pass that material on to the union? A. Yes,

Q. That, I suppose, because the union would be the board’s opponent in
the appeal? A. That is right.

Q. And the union might get some benefit from knowing what advice the
board had had? A. Yes.

Q. Thatis right? A. That is right.

Q. So that in substance what it comes to, Mr. Benmnetts, is that if you
had thought there was material in the advice the knowledge of which would
benefit the union you would have passed it on, wouldn’t you? A. Yes.”
And, lower down the page:

“Q. 1 suppose if the union had a remote prospect of success—that is, the
legal advice had indicated remote prospects of success—you might have
thought knowledge of that would have been of benefit to the union also?
A. Yes,

Q. And you would have disclosed that also to the union, wouldn’t you?
A. Yes,
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Q. Axnd I suppose you would have regarded it as of beneﬁt’ {o the.uuion
not only in relation to an appeal if one were brought, but in relation to
industrial relationships generally? A. Yes,

(. Knowledge of that sort of advice would have provided the union with
some ground for what I might call industrial agitation, wouldn’t it? A. That
is right.

Q. And that you would regard as knowledge which would benefit the
union? A. Yes.

Q. And which you would pass on? A, That is right.”

That evidence was given by Mr. Bennetts in the light of the view which
he took of his particular position as a member of the board elected by the
permanent firemen, Earlier in his evidence he described his view of his position
in these terms: “As the representative of the permanent fireman I have an
obligation to those firemen, and it would be incumbent upon me to make a
report to my State Council upon any determinations of the board.” It seems
to me that it was this erroneous, but I am satisfied entirely bona fide, view
held by Mr. Bennetts which provided the origin of the events at the meeting
on 23rd August. Mr. Hutley, who appears for Mr, Bennetts, has argued that
every member of the board has an absolute right to see a document such as
this legal advice, being a document of importance and one which was before
the finance commmitice whence came the recommendation being considered
at the board meeting. His argument is that this being, so he contends, an
absolute right, and it having been denied to Mr. Benneits, it follows that
the declaration of right should be made, and it also follows, so the argument
runs, that the resolution adopting the recommendation to appeal was invalid
by reason of this procedural defect in denying to Mr. Bennetts what is said
to be his absolute right to see the legal opinion.

Mr. Staff Q.C., on the other hand, has taken issue with Mr, Hutley’s basic
proposition that a board member has an abscluie right to see a document
such as this. It is contended by Mr. Staff that the right of a board member,
as, indeed, is said to be the right of other persons with similar fiduciary
cbligations such as company directors, is a right recognized by the couris as
being necessary in aid of the execution of the fiduciary duties cast upon the
members of the bodies within whose affairs contests such as these arise. Mr.
Stafl denies that a board member has an absolute right to inspect a document
such as this, and contends that it is a right essentially and fundamentally
linked to the execution of the duty cast upon a board member, He refers,
by way of analogy, to an observation in the judgment in Edman v. Ross(1},
a case concerning the right of a director of a company to inspect and fake
copies of company documents. The following passage appears: “The right
to inspect documents and, if necessary, to take copies of them is essential to
the proper performance of a director’s duties, and, though I am not prepared
to say that the court might not restrain him in the exercise of this right if
satisfied affirmatively that bis intention was to abuse the confidence reposed
in him and materially to injure the company, it is truc, nevertheless, that
its exercise is, generally speaking, not a matter of discretion with the court
and that he cannot be called upon to furnish his reasons before being allowed
to exercise it. In the absence of clear proof to the contrary the court must
assume that he will exercise it for the benefit of his company”(2).

(1) (1922) 22 S.R. (N.S.W.) 351; (2) (1922) 22 SR, (N.S.W.), at
39 W.N. 86, p. 361; 39 W.N‘,( at p. 89).
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I agree with Mr, Staff’s contention. It is the necessity for clear proof to
the contrary which so frequently renders it impossible or impracticable to
contemplate litigation being brought concerning such domestic and internal
disputes as that which is now before me. However, it is here established
by the evidence that the particular purpose that Mr, Bennetts bad in mind,
and which led to his requesting to see the opinion, was his wish to discharge
what he described as, and erroneously believed to be, his obligation to the
firemen whom he erroneously believed he represented on the board. In these
circumstances the case is not one in which I should make such a declaration
as is sought in the first paragraph of the originating summons, Mr. Bennetts
has not made out a case justifying the grant of what is, in the ultimate, a
discretionary remedy. Ordinarily, of course, at any meeting of individuals
who constitute a board such as this, all of the material reasonably relevant
to the matter that the board may be considering ought to be made available,
and it is only rarely that there would arise a sitnation such as the present.
The origin of the situation is, as I have already said, a wrong but bona fide
view which Mr. Bennetts held as to the manner in which he should resolve
what he felt to be his conflicting position. The principle governing the manner
in which that conflict should be resolved is that the overriding duty is the duty
to the board, and that that duty must not be compromised in any degree what-
ever. But the due application of that principle in the day-to-day affairs of
the board may give rise to personal difficulties such as those which have
troubled Mr. Bepnetts in the present case. Confronted with what appeared
to him to be a conflict of loyalties, the view which Mr, Bennetts formed was
wrong and for that reason I decline to grant to him the declaration which
he seeks in par. (1) of the originating summons. For the same reason 1
decline to make the declaration sought in par. (2) of the originating summons;
nor am I prepared to grant the injunction which is sought in par. (3).

The order I make is: leave to the plaintiff to amend the originating summons
by substituting in par. (1) the words “first-named defendant” for the words
“second-named defendant”; I refuse to make the declarations and to grant
the injunction sought in the originating suminons; having regard to the special
circumstances of this case I order the first defendant to pay the costs of all
parties; I reserve liberty to apply on two days’ notice for any necessary
reframing of the order for costs In such a way as may be appropriate to
achieve the result stated; exhibits to be handed out.

Order accordingly.
Solicitors for the plaintiff: Geoffrey Edwards & Co.

Solicitors for the first, second, third and fifth defendants: Pigofz, Stinson
& Co.

O.M.L.D.




