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Foreword

This report Addressing lllicit Tobacco outlines the serious harms that illicit tobacco
causes to Victorian communities and businesses. The report makes six
recommendations to enable the establishment of an effective regulatory framework,
backed by strong enforcement measures, to substantially reduce the supply and
consumption of illicit tobacco in Victoria.

As part of the review, significant consultation has been undertaken with industry,
health agencies and also across governments, at all levels and in different
jurisdictions. The review benefitted enormously from these discussions, and | would
like to thank everyone who contributed to the review for their input.

| would like to thank Helena Worthington particularly for her exceptional work on the
review and also recognise the advice and feedback provided by Don Parker and other
colleagues in the Better Regulation Victoria team.

Anna Cronin
Commissioner for Better Regulation
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Executive Summary

This review was commissioned by the Victorian Government in response to concerns
about access to illicit tobacco in Victoria and its associated harms, including
significant negative health impacts and the links between illicit tobacco and
organised crime activities.

For the purpose of this report, illicit tobacco is defined as tobacco that has been
illegally imported or grown in Australia and therefore for which the required customs
or excise duties have not been paid.

Under the Tobacco Act 1987, the maximum penalties for selling illicit tobacco were
increased in 2014 to over $40,000 for individuals and to over $200,000 for companies.
The Act also provides for a ban to apply to those found guilty of selling illicit tobacco
from selling all tobacco products. Despite these more severe penalties, on the basis
of the available information, it appears that the sale of illicit tobacco has continued
to increase.

Reliable data on illicit tobacco trading is inherently difficult to source due to its
illegality. The lack of information and data available to the Government is further
exacerbated in the absence of a tobacco sellers licensing scheme. To inform the
review, Better Regulation Victoria (BRV) has met with a number of stakeholders and
utilised current research. BRV has benefited from other recent work including the
2020 report of the Federal Parliament’s Joint Committee on Law Enforcement oniillicit
tobacco. Our information base also included 49 submissions and the 15 consultation
meetings we held.

Regarding the current situation of access to illicit tobacco in Victoria, BRV learnt that
the enforcement of illicit tobacco laws in Victoria is challenging. In Victoria, the
majority of enforcement of our tobacco laws is carried out by local council
environmental health officers. These officers often lack the skills and support to
investigate offences involving people and businesses with links to organised crime
gangs. BRV also heard that where actions have been taken, the penalties imposed
have not deterred offenders due to their relative insignificance compared to the
significant profits that can be made from the illicit tobacco trade.

Regulating illicit tobacco is complex. It involves local, state and federal agencies
across a range of law enforcement bodies including border security, the Australian
Tax Office (ATO), health departments and agencies, fair trading and local council
officers. Coordination, collaboration, clarity of responsibilities and clear referral
structures across these agencies is lacking and yet essential for effective
enforcement and compliance.

|
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Many of the views put forward during consultations related to the need for clarity in

the roles and responsibilities of different agencies and reflected similar tensions and
guestions identified in the Australian Parliamentary Inquiry — particularly about
whether illicit tobacco regulation is best considered as a health issue or a criminal
issue. The majority of stakeholders viewed illicit tobacco as primarily a criminal issue,
which as noted in the Australian Parliamentary Inquiry, seems to be consistent with
the Australian Government’s approach’.

A central theme of consultation focussed on whether Victoria should introduce a
licensing scheme for tobacco retailers and wholesalers. Our jurisdiction is one of only
two in Australia that does not have a licensing or notification scheme for the sale of
tobacco and other smoking products. The Draft National Tobacco Strategy
(published during our review) and the The World Health Organisation (WHO)
Framework Convention on Tobacco Control, both make it clear that licensing of
tobacco sellers is essential to regulate the illicit tobacco trade.

Based on our consultations and the available information, BRV has recommended the
introduction of a licensing scheme in Victoria to cover the sale of tobacco products
and e-cigarettes. This would enable ready identification — and therefore application
of penalties - to those selling illicit tobacco. In making this recommendation we are
mindful of the need to ensure that we minimise any increased regulatory burden to
businesses operating legally and that we ensure that the proposed licensing scheme
be coupled with a commitment to resource effective enforcement.

BRV have recommended a licensing scheme for retailers as well as wholesalers of
tobacco products and e-cigarettes to be established using online platforms
developed with the assistance of Service Victoria and consistent with the Victorian
Government’s digital strategy. Applicants will need to demonstrate fitness and
propriety, and licence holders would be required (among other things) to display their
licence and to ensure staff are trained in the responsible sale of tobacco.

BRV has recommended that the administration of the new licensing scheme and the
enforcement of tobacco control should be shifted to a state government regulator,
possibly within the Department of Justice and Community Safety. The governance
model should enable collaboration with Victoria Police on illicit tobacco enforcement
and establish an advisory body that is made up of the regulator, relevant
representatives from the health sector (both government and not-for-profit entities),
Victoria Police and local councils.

T Parliamentary Joint Committee on Law Enforcement. (2020). /llicit tobacco. Canberra:
Parliament of Australia. Retrieved from
https://parlinfo.aph.gov.au/parlinfo/download/committees/reportjnt/024342/toc_pdf/IllicitTo

bacco.pdffileType=application%2Fpdf
I ————
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The reforms to establish the new licensing scheme should have enhanced
investigative powers which include strong powers of entry and seizure that are

suitable to combat the activities of organised criminals. The regulator should also
have the ability to immediately suspend licences where licensees are found to be
selling illicit tobacco.

BRV recommends that the penalties for illicit tobacco sale should be strengthened
and graduated to ultimately include imprisonment and that there should also be
strong penalties for selling without a licence.

BRV also focuses on the need to invest in educating stakeholders about the proposed
reforms including advising people about the impact of illicit tobacco sales ontobacco
prevention strategies and their links to organised crime. In addition, the Government
should continue to invest in health and support programmes, particularly targeted at
groups vulnerable to illicit tobacco such as Aboriginal and Torres Strait Islanders, and
people in lower socio economic and immigrant communities.

Finally, in recognition of the fact that the illicit tobacco trade is a national issue that
will not be overcome by reforms in Victoria alone, BRV recommends that the Victorian
Government call for increased national efforts to regulate the illicit tobacco trade.
These could include enhancing networks with, and referral processes to, relevant
Commonwealth agencies, information sharing with the Commonwealth and relevant
tobacco control agencies across Australia and supporting the development of a
nationally consistent licensing scheme. Given the significant revenues collected by
the Commonwealth from the sales of tobacco, Victoria (and other jurisdictions)
should call for financial support from the Commonwealth to meet the cost of
enhanced enforcement activities.

|
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Recommendations

In response to the issues described in this report, BRV recommends that the Victorian
Government and its agencies take the following actions:

Recommendation 1 - Establish a licensing scheme
That the Victorian Government introduce a licensing scheme for sellers of tobacco
products and e-cigarettes, including both retailers and wholesalers.

That the Government ensures that the administrative burden associated with
these new measures be as low as possible, ideally relying on digital application
forms through Service Victoria. That is why we recommend that as many activities
associated with the new licensing scheme as possible (including the applications
for the licensing scheme, reporting obligations and Responsible Sale of Tobacco
training) should be able to be undertaken via online platforms.

Please refer to page 17 for further details.

Recommendation 2 - Provide for clear and effective regulatory oversight

The licensing scheme should be administered by a state government body, such
as the Department of Justice and Community Safety (possibly with enforcement
undertaken by that department or organisation within that department, in
collaboration with Victoria Police and Commonwealth agencies).

BRV also recommends the establishment of a statutory advisory committee
comprising representatives from other relevant state agencies, as well as
representatives from health advisory bodies and industry. This committee could
be established based on similar arrangements to those for the statutory
committee in the building system, the Building Regulations Advisory Committee.

Please refer to page 24 for further details.

Recommendation 3 - Enhance investigation and enforcement powers
A full suite of investigative powers should be provided to officers/inspectors
authorised by the state regulator and to Victoria Police.

Please refer to page 32 for further details.

Recommendation 4 - Provide for increased deterrence via stronger penalties
That the Tobacco Act 1987 and other relevant legislation be amended to provide
for a significantly stronger penalty regime for unlicensed sale of tobacco
products and for illicit sale of tobacco.

Please refer to page 34 for further details.

. _____________________________________________________________________________________________________________________________________________________|
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Recommendation 5 - Education and support

The Government should invest in education about the new licensing scheme and
other reforms and explain how illicit tobacco often funds organised crime and
undermines public health measures.

The Government should also continue to support programs to reduce the use of
tobacco products by vulnerable persons and communities including persons under
18, Aboriginal and Torres Strait Islanders, ethnic communities (where smoking is
common) and other socially disadvantaged groups which have high levels of
tobacco use.

Please refer to page 37 for further details.

Recommendation 6 - Continue to support campaigns discouraging smoking and
collaborate with relevant Commonwealth agencies and other jurisdictions

That the Victorian Government continues to collaborate with the Commonwealth
to finalise the National Tobacco Strategy which should provide nationally
coordinated approaches to illicit tobacco trading. This should include:

1 national laws (enacted by all States and Territories) for the licensing of
tobacco retailers and wholesalers;

1 the establishment of a Commonwealth body to assist with information
sharing, data collection, and collaboration across Australia, including with
state and territory regulators;

1 funding for States and Territories from customs and excise revenue to
support education programs, and to administer and enforce nationally
consistent licencing schemes so that licensing fees for legitimate sellers can
be kept to a minimum; and

1 continued participation in cross jurisdictional engagement on tobacco
control enforcement and compliance including advocating for the
establishment of formal governance arrangements to support regular and
ongoing commitment to improve the effectiveness of detection and
prevention of the sale of illicit tobacco. Such collaboration should be part of
the role of the statutory authority that has been recommended under
recommendation 2 above.

Please refer to page 38 for further details.
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Table of Abbreviations

The key abbreviations used in this report are listed below:

Table 1: Key Abbreviations Used in this Report

AACS Australian Association of Convenience Stores
ABF Australian Border Force

ACT Australian Capital Territory

ALNA Australian Lottery & Newsagents Association
ATO Australian Taxation Office

BLA Business Licensing Authority

BRAC Building Regulations Advisory Committee

BRV Better Regulation Victoria

CAV Consumer Affairs Victoria

DJCS Department of Justice and Community Safety
DJPR Department of Jobs, Precincts and Regions
DOH Department of Health

EHO Environmental Health Officer

MAV Municipal Association of Victoria

MGA Master Grocers Australia Independent Retailers
NSW New South Wales

NT Northern Territory

QLD Queensland

SA South Australia

TAS Tasmania

VCGLR Victorian Commission for Gambling and Liquor Regulation
VGCCC Victorian Gambling and Casino Control Commission
ViC Victoria

WA Western Australia

WHO World Health Organisation

|
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Introduction

On 4 October 2021, the Minister for Regulatory Reform, the Hon Danny Pearson MP,
requested that the Commissioner for Better Regulation, Anna Cronin, undertake a
review of Victoria’s approach to illicit tobacco regulation. The Minister asked the
Commissioner to provide a report to Government, defining the issues and identifying
ways the Victorian Government could assist to address them. The Terms of Reference
for the review are set out in Appendix 3 (on page 43).

In completing the review, BRV has worked closely with the Victorian Department of
Health (DOH)’s Public Health Division, Quit Victoriq, tobacco retailers, newsagents,
supermarkets and local councils. BRV also consulted with several Commonwealth
agencies including the Australian Border Force (ABF), the Australian Taxation Office
(ATO) and the Commonwealth Department of Health, as well as with tobacco
regulators in other jurisdictions. Appendices1and 2 lists all meetings held and written
submissions received. The involvement of so many national organisations reinforces
the importance of an overarching national response — which is considered in this
report.

BRV has had regard to a number of other reviews of illicit tobacco and tobacco
control issues in recent years. For example, in 2019 -2020 the Australian Parliament’s
Joint Committee on Law Enforcement undertook an inquiry into illicit tobacco? The
report of this inquiry has been a useful source of information for our review. The World
Health Organisation (WHO) Framework Convention on Tobacco Control, Guidelines
for Implementation article 5.3 has also been of value.®

A report provided to the Commonwealth Department of Health and Ageing by The
Allen Consulting Group in 20024 although dated, was useful in understanding the
potential costs and benefits of licensing. The World Bank produced a comprehensive
report in 2019 which examined the illicit tobacco trade across 19 countries and set out
the causes and strategic steps to reduce illicit trade in tobacco products®.

2 Parliamentary Joint Committee on Law Enforcement. (2020). lllicit tobacco. Canberra:
Parliament of Australia. Retrieved from
https://parlinfo.aph.gov.au/parlinfo/download/committees/reportjnt/024342/toc_pdf/lllicitTo
bacco.pdffileType=application%2Fpdf

8 World Health Organization. (2003). WHO Framework Convention on Tobacco Control.
Geneva: WHO FCTC. Retrieved from
https://apps.who.int/iris/bitstream/handle/10665/42811/9241591013.pdf;jsessionid=CF2CEC4BF
278092EFES12EBOEOQO7CDAAO?sequence=1

4 The Allen Consulting Group. (2002). Licensing of Tobacco Retailers and Wholesalers:
Desirability and Best Practice Arrangements, Sydney. Retrieved from
https://wwwl.health.gov.au/internet/main/publishing.nsf/Content/51D4A401FD339C40CA257B
FO00212035/$File/license.pdf

> The World Bank Group, Global Tobacco Control Program. (2019). Confronting illicit tobacco
trade: a global review of country experiences. Retrieved from
https://documentsi.worldbank.org/curated/en/677451548260528135/pdf/133959-REPL -
PUBLIC-6-2-2019-19-59-24-WBGTobaccolllicitTradeFINALvweb.pdf
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Terms of Reference

The terms of reference for this review are set out in Appendix 3 (on page 43). Notably
the focus of the terms of reference is on the regulation of illicit tobacco products.
Tobacco products are defined in the Tobacco Act 71987 as:

tobacco product means tobacco, cigarette or cigar or any other product
containing tobacco and which is designed for human consumption.

The terms of reference do not seek a review of tobacco control regulations applying
to legally imported tobacco products more broadly or of the regulation of other
smoking products that may not contain tobacco such as e-cigarettes, pipes and
shisha products. However, in our review of the tobacco licencing laws in other states
and territories, we have found that all of those jurisdictions with a licence or
notification scheme for tobacco sales apply their scheme to the sale of e-cigarettes
and other smoking products®. Consistent with these other schemes, in recommending
a licensing scheme be introduced in Victoria, BRV suggests that the Government also
consider its extension to sellers of other smoking products and e-cigarettes.

During our review BRV received several submissions about strengthening controls on
the sale of legally imported tobacco and other smoking products more generally. Our
recommendations are primarily directed at reducing the use of illicit tobacco
products.

Some of the suggestions made to BRV to strengthen tobacco control more broadly
(which sit outside of the review’s scope) include:

1 extending recommendations made in this report to other smoking products
such as pipes, bongs and shisha products (in addition to e-cigarettes);

1 requiring licensed retailers to locate tobacco goods away from children’s toys
and children’s reading material;

1 prohibiting persons aged under 18 years from selling tobacco products;

9 including provisions that would allow a licensing authority to require
information and relevant updates to be posted at the point of sale (for example
new information on the health effects of smoking and e-cigarette use);

1 prohibiting sales of tobacco products from vending machines;

1 prohibiting sales of tobacco products in areas where alcohol is being
consumed; and

1 removing the existing exemption that allows specialist tobacconists’ to display
tobacco products.

%It is noted that the sale and use of e-cigarettes containing nicotine is prohibited across
Australia unless prescribed by a medical practitioner.
7 A certified specialist tobacconist is a retail business that derives 80 per cent or more of its

gross turnover from the sale of tobacco products
. _____________________________________________________________________________________________________________________________________________________|
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Some stakeholders also referred to tobacco control initiatives currently underway in
New Zealand, which aims to be ‘smoke free’ by 2025 by raising the legal smoking age
each year to create a smoke-free generation.

Our recommendations, if accepted will result in significant legislative and regulatory
reform. They could also lay the foundations for the Government to consider tobacco
reforms more broadly, to address the concerns raised by stakeholders as noted
above that sit outside the scope of our terms of reference for this review of the illicit
tobacco space.

Structure of this Report

The report is divided into the following sections:

1 Background and Context where we define the issues and explain the market
and impacts. This section includes:

What is lllicit Tobacco?

What are the Impacts of lllicit Tobacco?

Lack of Data

Tobacco Supply Chain

Government Agencies and Regulation

0 Jurisdictional Analysis

1 Setting out ‘How the Victorian Government can act to reduce the sale of illicit
tobacco’ by outlining what stakeholders told us, our analysis of the issues and
our recommendation to the Victorian Government. In this section the topics

O O O O o

are:
Licensing of tobacco sellers

Providing for clear and effective regulatory oversight;

Improving enforcement powers;

Providing for more effective deterrence through increased penalties;
Investment in education and support programs

Development of a coordinated national approach to the regulation of
illicit tobacco.

O O O o o o

|
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Background and Context
What is lllicit Tobacco?

Tobacco products are excisable goods, meaning they are subject to either an excise
duty (if produced within Australia) or a customs duty (if imported to Australia)®. lllicit
tobacco is any tobacco product on which legally required duties and taxes have not
been paid. These include processed or unprocessed tobacco, manufactured tobacco
products and cigarettes produced domestically, smuggled over borders or diverted
from a shipment where excise or customs duties have not been paid on all products.
There have been no licenced tobacco growers or manufacturers in Australia since
2006° and so therefore any tobacco grown in Australia is illicit.

As outlined in a 2019 report by KPMG'™, there are broadly two types of illicit tobacco
available in the Australian market:

. Unbranded tobacco includes:

0 Loose-leaf tobacco: known as roll your own (RYO) tobacco and
colloquially termed 'chop-chop' and 'molasses tobacco'. Loose-leaf is
any cut, chopped or granular tobacco sold in packages.

0 Pre-filled tubes: are products in which illicit loose-leaf tobacco has been
inserted into cigarette tubes™

o Manufactured tobacco products include:

0 Counterfeit tobacco products: cigarettes and cigars manufactured
illegally and smuggled into Australia. These products are not sold by the
trademark owner™.

0 Contraband tobacco products: cigarettes and cigars legitimately
manufactured by the trademark owner but diverted from the legal
market to avoid the payment of excise or illegally smuggled into
Australia™™

o lllicit whites: similar to contraband products but have been smuggled
across borders during their transit to the Australian market™. In contrast
to contraband, illicit whites are produced with the intention of selling
them on the illicit market™.

8 Australian Taxation Office. (n.d.). Excise on tobacco. Retrieved on November 16 2021, from
https://www.ato.gov.au/Business/Excise-on-tobacco

2 Australian Taxation Office. (n.d.). lllicit tobacco. Retrieved on November 16 2021, from
https://www.ato.gov.au/general/the-fight-against-tax-crime/our-focus/illicit-tobacco/

0 KPMG. (2020). lllicit Tobacco in Australia 2019 Full Report.

" Parliamentary Joint Committee on Law Enforcement. (2020). /llicit tobacco. Canberra:
Parliament of Australia. Retrieved from
https://parlinfo.aph.gov.au/parlinfo/download/committees/reportjnt/024342/toc_pdf/lllicitTo
bacco.pdffileType=application%2Fpdf

2 Quit Victoria. (n.d.). lllicit tobacco. Retrieved on 3 February 2022, from

https://www.quit.org.au/resources/policy-advocacy/policy/illicit-tobacco/
I ————
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Data on the prevalence of the use of these different types of tobacco products is poor.
Further discussion on the challenges of data availability and access is found at page
8.

What are the Impacts of lllicit Tobacco?

As well has adding to the negative health impacts of smoking, the sale of illicit
tobacco has impacts including undermining tobacco control policies, financial
consequences on businesses which trade in legally imported tobacco and supporting
links to organised crime. Consultations with stakeholders indicated that organised
crime is using the high returns from sales of illicit tobacco to finance other activities,
all of which pose significant and ongoing costs to the community.

Undermining tobacco control policies aimed at reducing health
impacts
Australia has some of the strongest tobacco control policies in the world. They are

intended to address the significant health impacts of smoking, most recently
highlighted in the Draft National Tobacco Strategy 2022 — 2030, which states that:

“Tobacco smoking remains the leading cause of preventable death and
disability in Australia and is estimated to have killed 1,280,000 Australians
between 1960 and 2020” *.

With smoking expected to kill approximately 20,000 people each year in Australia™
this puts pressure on Australian health care systems, with the annual national cost of
healthcare due to smoking estimated to be $6.8 billion™.

Tobacco control policies aimed at reducing health impacts have led to a number of
regulatory controls around the sale of tobacco. These include: promotion of not
smoking as a benefit to health and longevity; plain packaging laws, a requirement for
health warnings; prohibiting smoking in public places; advertising bans; and,
increasing the cost of tobacco products through customs duties imposed on imports.
There is a strong link between these policies and the associated improved health

B Commonwealth of Australia as represented by the Department of Health. (2022).
Consultation Draft National Tobacco Strategy 2022-2030. p2 (Publications No. 12710).
Retrieved from: https://consultations.health.gov.au/atodb/national-tobacco-strategy-2022-
2030/supporting documents/Draft%20NTS%2020222030%20for%20consultaion%20hub.pdf
“ Whetton. S, Tait. R. J,, Scollo. M,, Banks. E.,, Chapman. J., Dey. T,, Halim. S. A, Makate. M,,
McEntee. A, Muhktar. A, Norman. R, Pidd. K,, Roche. A, Allsop. S. (2019). Identifying the social
costs of tobacco use to Australia in 2015/16. National Drug Research Institute, Curtin
University. Retrieved from
https://ndri.curtin.edu.au/ndri/media/documents/publications/T273.pdf

'S Australian Institute of Health and Welfare. (2017). Admitted patient care 2015-16: Australian
hospital statistics (Health services series no.75. Cat. no. HSE 185.). Canberra: AIHW. Retrieved
from https://www.aihw.gov.au/getmedia/3eld7d7e-26d9-44fb-8549-

aa30ccff100a/20742.pdf.aspx?inline=true
I
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outcomes from reduced smoking rates™ and reduced opportunities to be exposed to
second-hand smoke in Victoria (leading to a reduction in cardiovascular diseases
and reduced mortality rates over the long term ™).

While it is not possible to attribute specifically a proportion of health costs and
fatalities to the use of illicit tobacco, it is a matter of logic that the sale of illicit
tobacco undermines tobacco prevention policies in particular, pricing controls and
that, by making tobacco products cheaper, poses a significant threat to health
outcomes. Although some stakeholders debate how effective pricing controls are
given the inelastic demand for tobacco products, there is evidence that increases in
the price of tobacco have been influential in encouraging people to smoke less
frequently, quit and in preventing young people from taking up smoking™. A study
by Gallet and List™ suggests that the mean price elasticity of demand for tobacco is
about —0.48, meaning that on average a 10% increase in the price of tobacco would
result in a 4.8% decrease in consumption.

Increased taxation has been a prominent tobacco control method in Australia and
has largely determined retail prices of cigarettes®. The recommended retail price of
various cigarette packet sizes, for a number of leading brands sold in Australia are
displayed in the Table 2 below and reflect progressive increases in customs duties.

6 Quit Victoria. (n.d.). Smoking Rates. Retrieved from: https://www.quit.org.au/resources/fact-
sheets/smoking-rates/

7 Greenhalgh, EM,, and Scollo, M. 15.9 Effectiveness of smokefree legislation in reducing
exposure to tobacco toxins, improving health, and changing smoking behaviours. In Scollo,
MM and Winstanley, MH [editors]. Tobacco in Australia: Facts and issues. Melbourne: Cancer
Council Victoria. (2018). Retrieved from http://www.tobaccoinaustralia.org.au/chapter-15-
smokefree-environment/15-9-effectiveness-of-smokefree-legislation-in-reducing-exposure-
to-tobacco

8 Greenhalgh, EM, Scollo, MM and Winstanley, MH. 13 Tobacco in Australia: Facts and issues.
Melbourne: Cancer Council Victoria. (2020). Retrieved from
https://www.tobaccoinaustralia.org.au/chapter-13-taxation

® Gallet C and List J. (2003). Cigarette demand: a meta-analysis of elasticities. Health
Economics, 12(10), 821-35. doi: 10.1002/hec.765

20 Scollo, M, and Bayly, M. 13.3 The price of tobacco products in Australia. In Greenhalgh, EM,
Scollo, MM and Winstanley, MH [editors]. Tobacco in Australia: Facts and issues. Melbourne:
Cancer Council Victoria. (2022). Retrieved from
http://www.tobaccoinaustralia.org.au/chapter-13-taxation/13-3-the-price-of-tobacco-

products-in-australia
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Table 2: Recommended Retail Price of Cigarettes sold in Australia

Benson & Peter

Winfi i Holi
infield e — PS Jackson Longbeach  Horizon oliday

No. of cigarettes

25 25 26 30 40 50 50
per pack

2015 23.65 2545 20.80 27.25 34.70 38.75 38.05
P
2016 26.25 28.10 23.95 27.25 38.50 43.70 42.35 §
3
2017 29.60 3150 27.70 33.80 43.40 49.90 N/A~ 3
- Q
o o
> 2018 33.65 3540 30.85 38.10 48.75 56.80 53.65 :,'
0]
(=g
Q
2019 37.00 39.05 3425 4175 53.70 63.50 62.75 :'
"_;.
o

2020 48.70 51.35 4170 5375 66.40 88.15 N/A~

Source: https://www.tobaccoinaustralia.org.au/chapter-13-taxation/13-3-the-price-of-tobacco-

products-in-australia

While typically across Australian convenience retailers there is little variation
between prices of leading cigarette brands, some are sold at discounted prices. These
products are discounted typically when products are packaged in large quantities.

Data from health promotion agencies such as Quit Victoria suggest that smoking
behaviour is inversely related to socio-economic status, with disadvantaged groups
in the population being more likely to take up and continue smoking?, smoke a larger
number of cigarettes a day, and smoke for longer periods of time prior to
quitting?.lllicit tobacco products are often attractive to disadvantaged communities,
as they are sold at considerably lower prices than regulated tobacco. Health experts
advised therefore that there is a risk that the usage and impacts of illicit tobacco may
be disproportionally high for Aboriginal peoples, Torres Strait Islanders and regional
communities. It is also expected that illicit tobacco consumption will be most
prevalent in communities where smoking is most common, including immigrant
communities such as those from South-East and Central Asian nations, the Middle
East and some European nations.

21 Scollo, M, and Bayly, M. 13.3 The price of tobacco products in Australia. In Greenhalgh, EM,
Scollo, MM and Winstanley, MH [editors]. Tobacco in Australia: Facts and issues. Melbourne:
Cancer Council Victoria. (2022). Retrieved from
http://www.tobaccoinaustralia.org.au/chapter-13-taxation/13-3-the-price-of-tobacco-
products-in-australia

22 Greenhalgh, EM, Scollo, MM and Winstanley, MH. Tobacco in Australia: Facts and issues.
Chapter 9. Melbourne: Cancer Council Victoria (2020). Available from
https://www.tobaccoinaustralia.org.au/chapter-9-disadvantage/9-1-socioeconomic-

position-and-disparities-in-toba
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Financial impacts on sellers of legal tobacco

The financial impacts of illicit tobacco sales were also highlighted by a range of
stakeholders during our consultations. A submission from Ritchies IGA noted that,
based on information provided by their staff and customers, approximately 80% of
their supermarkets are operating near stores selling illicit tobacco. The Ritchies IGA
submission notes the serious impacts that this has on supermarkets sales, staff
wages and employment stating that:

“It’s impossible to compete with [the prices of] illicit tobacco products.... Lost
sales to the illicit market is costing jobs”.

The discrepancy of prices between illicit and licit tobacco products was also raised
by Australian Association of Convenience Stores (AACS), Australian Lottery &
Newsagents Association (ALNA) and Master Grocers Australia Independent Retailers
(MGA), who noted the:

“enormous arbitrage opportunity for criminals to profit off smuggled
cigarettes or illegally grown tobacco crops”.

In a submission from a small regional retailer, it was estimated that its sales had
decreased by 35 - 40% across all tobacco products and that since 2010:

"my store has suffered in tobacco sales, the loss increasing every year whilst
the illegal store continues to operate”.

Lack of Data

The illegality of illicit tobacco trading makes it difficult to source reliable and robust
data. As pointed out by the Australian Department of Health in its submission to the
Australian Parliamentary Inquiry, identifying illicit tobacco can be difficult as
products can include both genuine and counterfeits of genuine products that have
evaded duty®. Furthermore, as different sources use different methods, estimates
can vary widely®. Annual reports by KPMG, which are jointly commissioned by British
American Tobacco, Imperial Tobacco Australia and Philip Morris?, estimate illicit
tobacco use as a percentage of total tobacco consumption®. KPMG uses an Empty
Pack Survey to determine the consumption of illicit manufactured cigarettes, based
on the collection of discarded cigarette packs from across Australia, and, on this
basis, estimated that 20.7% of tobacco smoked in Australia during 2019 was illicit®*.
Some retailers who were consulted during this review suggested this was likely to be
an underestimate.

2 Parliamentary Joint Committee on Law Enforcement. (2020). lllicit tobacco. Canberra:
Parliament of Australia. Retrieved from
https://parlinfo.aph.gov.au/parlinfo/download/committees/reportjnt/024342/toc_pdf/lllicitTo
bacco.pdffileType=application%2Fpdf

24 KPMG. (2020). lllicit Tobacco in Australia 2019 Full Report.
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However, care must be taken in relation to these data as the figures estimated in
KPMG's report seem to be inconsistent with estimates made by the ATO. From 2015
the ATO conducted annual tobacco tax gap studies to estimate the difference
between the amount of excise or custom duties the ATO collects in practice during a
financial year, and the amount that would have been collected if every taxpayer
was fully compliant?®%. The ATO has subsequently released ‘tax gap’ estimates for
five financial years from 2015-16 to 2019-20%. For 2019-20, the ATO estimates that
there was a 6.2 per cent net tobacco tax gap, which equates to approximately $909
million in lost annual excise revenue?, falling well short of KPMG’s estimated $3
billion in lost annual excise revenue for 2019%. The variance in the data highlights
the intrinsic difficulty in making estimates of illegal activity.

While the Parliamentary Inquiry concluded that the ATO estimates are likely to be the
most verifiable data to estimate the size of the illicit tobacco market, and that
industry surveys may provide the upper and lower limits of illicit tobacco use®, these
discrepancies highlight the need for further data collection about tobacco supply and
consumption. Without clear data it is difficult to get an accurate assessment of the
tobacco market and consumption in Australig; this limits the ability of Governments
to effectively respond to illicit tobacco concerns.

Tobacco Supply Chain

In order to regulate the illicit tobacco trade, it is important to understand how the
tobacco supply chain operates in Australia. The growing of tobacco and
manufacturing of tobacco products is prohibited in Australia, therefore the key legal
players inthe supply chain are importers, wholesalers and retailers. Figure 1illustrates
the supply chain.

% Australian Taxation Office. (2022, 5 January). lllicit Tobacco: Tobacco Tax Gap. Retrieved
from https://www.ato.gov.au/general/the-fight-against-tax-crime/our-focus/illicit-tobacco/
2 Australian Taxation Office. (2021, 19 October). Tobacco Tax Gap: Trends and latest
Findings. Retrieved from https://www.ato.gov.au/About-ATO/Research-and-statistics/In-
detqil/Tax-gap/Tobacco-tax-

gap/?anchor=Trendsandlatestfindings1#Trendsandlatestfindings1
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Figure 1: Tobacco supply chain in Australia

g Tobacco cultivation
Importer: person or organisation 9 There are currently no (legal) tobacco growers in Australia
that brings tobacco products into "6
Australia from abroad for sale E ~
Wholesaler: person or organisation 403 I .
that sells tobacco products in = Tobacco processing and manufacturing
large quantities at often low As of 2016 no tobacco products are (legally) manufactured in Australia.
prices, and typically sells to
retailers
Retailer: person or business that Importation
sells tobacco goods to the publicin Major companies import their own manufactured products
relatively small quantities for use
or consumption rather than for l
resale o .\‘
© o®
Indirect seller: person or business = Wholesale
who at the point of sale, isina 2] Major companies distribute their products to retailers
different location to the purchaser. 3
This includes sales over the phone, < m
fax, mail order and internet
Retailers indirect sellers
Retailers purchase products from Some indirect sellers purchase products
wholesalers and sell to the public from wholesalers, where others may

import and sell directly to the public

Licit Tobacco Market

British American Tobacco Australasia, Philip Morris International and Imperial
Tobacco Australia are the three primary tobacco suppliers in Australia, and none of
these manufacture cigarettes in Australia any longer?. These companies act as

wholesalers and importers of their parent companies’ tobacco brands and hold a
combined market share of around 85% of the wholesale market®. Smaller
independent wholesalers comprise the remaining 15% of licit tobacco sold, and many
independent wholesalers are buying groups for franchises, predominately supplying
the three major tobacco companies’ products?®.

Supermarkets and grocers are the largest retailers of tobacco products, with
convenience stores and newsagents also being key suppliers?. Smaller retailers
include specialist tobacconists, cigarette vending machines, clubs, restaurants,
hotels and duty-free shops.

27 Australian Competition and Consumer Commission. (2017, 23 June). Determination:
Application for authorisation lodged by British American Tobacco Australia Limited, Imperial
Tobacco Australia Limited and Philip Morris Limited in respect of a proposed agreement to
cease supply of tobacco products to retailers and wholesalers that supply illicit tobacco
products. Retrieved from https://www.accc.gov.au/system/files/public-
registers/documents/D17%2B85182.pdf

28 |IBISWorld. (2016). Tobacco Product Wholesaling: Australian Industry Report
. _____________________________________________________________________________________________________________________________________________________|

10 Addressing lllicit Tobacco

OFFICIAL


https://www.accc.gov.au/system/files/public-registers/documents/D17%2B85182.pdf
https://www.accc.gov.au/system/files/public-registers/documents/D17%2B85182.pdf

lllicit Tobacco Importation

According to the Australian Crime Commission, illicit tobacco in Australia is almost
entirely sourced internationally?® although there have been some recent seizures of
locally produced illicit tobacco crops®®.

Organised criminal groups, with links to Asia and the Middle East, are believed to be
the primary facilitators of the illicit tobacco trade in Australia, with the main source
countries including Chinag, Indonesia, the United Arab Emirates, Malaysia, Singapore,
and the Philippines®. According to the ABF and the Australian Federal Police (AFP),
criminal organisations are likely to be involved in all aspects of the illicit tobacco
supply chain?*3" and operate both within and outside of Australia. The number of
criminal syndicates operating within Australia is difficult to determine.

As part of the black economy package to combat illicit tobacco, the Australian
Government introduced a prohibited import control in 2019, requiring organisations
and individuals to be granted a permit before tobacco products arrived in Australia
(with the exception of certain exempted products)®. With the implementation of the
permit, the point of duties payable moved to the border, no longer permitting the
importation and storage of tobacco ahead of customs and excise duties being
pOid29' <

The ATO’s submission to the Australian Parliamentary Inquiry suggested that with a
low level of cultivated illicit tobacco seizures since 2006, domestically grown illicit
products are likely to be small part of the supply chain®. However, during the
review’s consultation, some stakeholders suggested that domestically cultivated
tobacco could become an increasing concern as more efforts are directed at
improving border controls.

2 Australian Crime Commission. (2015). Organised Crime in Australia. Retrieved from
https://apo.org.au/sites/default/files/resource-files/2015-05/apo-nid54772.pdf

80 Australian Taxation Office. (n.d.). ATO destroys $171 million of illicit tobacco. Retrieved on 16
November 2021, from https://www.oto.gov.au/Media-centre/Media-releases/ATO-destroys-
$171-million-of-illicit-tobacco

¥ Interpol Office of Legal Affairs. (2014). Countering lllicit Trade in Tobacco Products: A Guide
for Policy makers. Retrieved from:
https://www.aph.gov.au/DocumentStore.ashx?id=704d9168-2aa7-4df4-bb81-
Ofel1f357dfa6&subld=408832

82 Australian Border Force (2021, 3 August). Prohibited Goods: Importing or brining tobacco
into Australia. Retrieved from https://www.abf.gov.au/importing-exporting-and-
manufacturing/prohibited-
goods/categories/tobacco#:~text=As%20a%20traveller%2C%20you%20can,of %200ther%20t
obacco%20products%3B%20and
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Government Agencies and Regulation

There are a number of government agencies which develop, support and/or enforce
tobacco controls in Victoria at Federal, state and local government levels. The
Tobacco Act 1987 (the Act) is Victoria’s primary legislation which prescribes
requirements, offences, and responsibilities to agencies.

The Tobacco Act 1987

The Act aims to lower rates of smoking in Victoria by prohibiting certain sales and
promotion of tobacco products. Since the Act was came into force in 1987, it has been
subject to a number of amendments to deliver reforms aimed at increasing controls
with the view to reducing harms associated with smoking.

As prescribed in the Act, the Secretary of the Department of Health can appoint
persons as inspectors to carry out enforcement activities®. Inspectors commonly
include Environmental Health Officers (EHO) appointed by councils as prescribed
under section 29 of the Public Health and Wellbeing Act 2008%*" % giving local
government a primary role in enforcement of tobacco laws in Victoria.

Powers are given to inspectors under the Public Health and Wellbeing Act to aid
enforcement including:

1 the right for an inspector to request that a person state their name and
address if there is reasonable belief that the person has or is about to commit
an offence against the Act®s;

i the right to enter and search a premise, with the consent of and signed
acknowledgement from the occupier, and upon the inspector producing their
identity card (which states the inspector’'s name and appointment as an
inspector) and informing the occupier of the purpose of the search?;

338 Tobacco Act 1987 (Vic) s.36 (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
8100094%20authorised.pdf

34 Tobacco Act 1987 (Vic) s.3 (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
8100094%20authorised.pdf

5 Public Health and Wellbeing Act 2008 (Vic). s.29 (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2021-12/08-
4600053%20authorised.pdf

3 Tobacco Act 1987 (Vic) s.36C (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
8100094%20authorised.pdf

87 Tobacco Act 1987 (Vic) s.36D (Austrl.). Retrieved from:
https://content.leqgislation.vic.gov.au/sites/default/files/2020-05/87-

81aa094%20authorised.pdf
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1 the right to enter and inspect any part of premises that, at the time of entry
and inspection, are open to public®;

1 therightto seize anything found on the premises which the inspector believes,
on reasonable grounds, is connected with non-compliance, with the consent of
and signed acknowledgement from the occupier®; and

1 the right to apply to a magistrate for the issue of a search warrant (with the
approval from the Secretary or Chief Executive Officer of the inspector’s
council)®.

Offences and powers specific to illicit tobacco

Since 2000, under the Victorian Tobacco Act it has been an offence to possess
tobacco products that are illegally imported. Retailing and wholesaling businesses
are prohibited from the possession or control of tobacco products which are

‘'smuggled goods or prohibited imports within the meaning of the Customs Act 71907 of
the Commonwealth’ or ‘are excisable goods within the meaning of the Excise Act 1901
of the Commonwealth upon which excise duty has not been paid’ *°. The maximum
penalty for possessing or controlling illicit tobacco is currently 240 penalty units for
individuals (equivalent to a $43,617.60 fine) and 1200 penalty units for body
corporates (equivalent to a $218,088.00 fine)*.

Retailers can also be prohibited from selling tobacco products at the premise where
offences have been committed, if they or an associate are found guilty of a ‘relevant
offence’, including breaching laws regarding prohibited imports and goods that have
not paid excise duty®. If determined by the magistrates court, some retailers may be
prohibited from selling tobacco at new premises within 5 kilometres of the current
premises where the offence was committed*. The maximum penalty for retailers who
do not comply with these imposed restrictions is 120 penalty units for individuals
(equivalent to a $21,808.80 fine) and 600 penalty units for body corporates
(equivalent to a $109,044)4.

%8 Tobacco Act 1987 (Vic) s.36E (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
8100094 %20authorised.pdf

% Tobacco Act 1987 (Vic) s.36F (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
8100094 %20authorised.pdf

40 Tobacco Act 1987 (Vic) s.1A (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-
810a094%20authorised.pdf

“ Tobacco Act 1987 (Vic) s.15D (Austrl.). Retrieved from:
https://content.legislation.vic.gov.au/sites/default/files/2020-05/87-

8100094 %20authorised.pdf
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Jurisdictional Analysis

Each state and territory has their own laws that regulate the sale of tobacco products

and their own tobacco or drug prevention strategies. Across all jurisdictions, -
tobacco
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