SUBMISSION 1: PROGRESS IN IMPLEMENTING THE RECOMMENDATIONS OF THE
VICTORIAN OMBUDSMAN AND AUDITOR-GENERAL ON RECORDS MANAGEMENT

PURPOSE

Records management provides the foundation for sound governance and the maintenance of the rule of law.
It promotes accountability and enables transparency of decision making. It underpins Freedom of Information
and Legal Discovery.

The Records and Information Management Professionals Australasia (RIMPA) has provided Submission 1 (this
document) in response to the Family and Community Development Committee’s question:

What is the progress in implementing the recommendations of the Victorian Ombudsman
and Auditor-General on records management specifically related to ward records?

To answer this question (RIMPA) will focus on the following areas:
I.1. Progress on recommendations — Key considerations for the Committee.
1.2. Management of Care Leaver Records — A History of Neglect
1.3. The Inadequacies of the Victorian Legislation for Records Management.
1.4. Impacts of poor records management on legal discovery and FOI.
1.5. Concerns with the management of current care leaver records.
1.6. Recommendations

For a detailed analysis of the impact of current records management by religious and other Non-government
organisations on people who, as children, were criminally abused (question 2) see Submission 2 as provided by
(RIMPA).

1.1 Progress on Recommendation - Key Considerations for the Committee

The Victorian Ombudsman tabled his report Investigation into the Storage and Management of Ward Records
by the Department of Human Services in Parliament on 1 March 2012. The report found that the department:

‘Does not have a thorough appreciation of the number of persons whose personal history is contained in its
archives, nor where to find all the records relevant to these people. This presents significant barriers... in trying to
locate all relevant records relating to a person’s time in care’™.

The Ombudsman considered that the department should:

‘Take immediate action to ensure that it has a thorough understanding of the records it holds in its collection so
that care-leavers can be assured that they have been provided with all the available information regarding this
often traumatic chapter of their lives’.2

In April 2012 the Victorian Auditor-General tabled a report on Freedom of Information examining the extent to
which Victorian public sector departments and Victoria Police meet the requirements of the Freedom of
Information Act 1984 and associated guidelines. One of the report’s recommendations concluded that the
department should:

‘Improve its records management practices to minimise loss of documents and enhance access to information’.3

A summary of key findings from both the abovementioned reports is provided as Appendix A.

! Investigation into the Storage and Management of Ward Records by the Department of Human, Victorian Ombudsman, March 2012
2 Investigation into the Storage and Management of Ward Records by the Department of Human, Victorian Ombudsman, March 2012
? Freedom of Information Report, Victorian Auditor-General, April 2012
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RIMPA is limited in its ability to provide the Committee with assurance that any of the recommendations in
table Appendix B have been implemented in accordance with legislated government record keeping
standards or adequately resourced to ensure satisfactory completion.

Any information regarding progress with the successful implementation of the recommendations as provided
by RIMPA is primarily consolidated information that has been made publicly available by the DHS. To this extent
RIMPA has provided a professional evaluative commentary on what DHS has reported in relation to meeting
the recommendations.

Additionally in its commentary, RIMPA has provided a list of concerns and potential questions the Committee
may wish to ask of DHS, along with the recommendations as Appendix B. These concerns and potential
questions are of an evaluative nature that will assist the Committee to ascertain DHS compliance to the
Auditor-General and Ombudsman Recommendations.

RIMPA has no power to compel DHS to confirm whether implementation of these recommendations is
adequately funded, effectively planned or cognoscente of key risks.

RIMPA is also concerned with how the DHS will deal with the conflict of interest of having to ensure the
accessibility and discoverability of records which may contain evidence of abuse, as per obligations under the
Public Records Act 1973, and by communicating existence of these records exposing the department to a
likely increase in potential litigation. This conflict on interest also applies to religious and non government
agencies.

As this record collection is historically and legally significant comprehensive governance measures should be
ensured to protect records from further maladministration and destruction.

1.2 MANAGEMENT OF CARE LEAVER RECORDS - A HISTORY OF NEGLECT

Department of Human Services (DHS)

DHS has a long standing and well documented history of poor and neglectful records management. DHS
record management failings date as far back as 1976 and as recent as 2012. The Report of the Committee of
Enquiry into Child Care Services in Victoria (Norgard report) stated as early as 1976 that:

The Social Welfare Department’s present provisions for record-keeping and for reviewing the progress of its wards
require thorough overhaul. Inefficiency in these fields can result in real - sometimes permanent — harm to
individuals. 4

The record-keeping standards in children’s homes were also evaluated:

Some organizations document children’s progress and social relationships most competently; in others, little may be known of
children and their families except what exists in the memories of senior staff. It is still possible in some organizations for much
effective knowledge of a child’s past to vanish with a retiring staff member. The Committee recommended mandatory annual
reviews of children in care to prevent children becoming ‘lost in the system’s.

Both the Lost Innocents (2001)8 and the Forgotten Australians (2004)7 reports highlight extensively the
dependency of Australian care leavers and their legal representatives have on records for establishing identity,
connecting with family, reconfirming memories, and substantiating cases of abuse and compensation claims.
Records as documentary evidence in longitudinal (historical) cases become even more significant where
witness testimony may not be readily available.

More specifically, Victorian care leavers who pursue claims of abuse against religious and other non-
government organisations are required to provide evidence (records) of their institutionalisation. However, the
Victorian Government and care organisations have legal responsibility for the long-term management of these
documents/records. Care leavers would not have necessarily had access to or received their records during

Committee of Enquiry into Child Care Services (1975 - 1976)
Committee of Enquiry into Child Care Services (1975 - 1976)

Senate Inquiry : Children In Institutional Care Report No 1 : Forgotten Australians (2004),
7 Senate Inquiry : Children In Institutional Care Report No 1 : Forgotten Australians (2004), p.256
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their institutionalisation as children or juveniles. Additionally, Care leavers may not know all institutions that they
were sent to as children.

Many of the children in Victoria’s non-government institutions were also wards of state. These institutions were
not heavily supervised by DHS before the 1930s, records of inspections and other oversight activities can be
found in the archival records of agencies such as the Hospitals and Charities Commission and the Children's
Welfare Departments.

Since the implementation of the Children’s Welfare Act 19549, the Department of Human Services!® had
defined inspectorial responsibility for religious and non-religious organisations. This is particularly so for the
placement of state wards. However, it was common practice of the time for the department to capture
information on multiple clients (both wards and voluntary placement) in a single inspection or incident report
(per visit). Consequently, even though religious and non-government agencies may not have valuable
records, important care leaver evidence relating to these organisations may be located within the DHS record

collection. This is reinforced in the Senate Inquiry Report!!:

In a study of state wards in Victoria, Kate Gaffney has noted that in order to receive state wards and those children
commifted to government care, an institution needed to meet government standards and consent to annual
inspections. Institutions that met these standards were 'approved’ and received funding on a per capita basis for
state wards in their care. However, such institutions were not restricted to accepting only state wards and thus state
wards could be and were, mixed with children who had been admitted to private care perhaps by a parent who
had voluntarily placed the child in return for a small fee paid to the institution.

Records pertaining to non government institutions are also consequently stored at the Department of Human
Services. These have potentially been 'received’ under the provisions of the Public Records Act 1973, rendering
them public records. As stated by an ombudsman’s investigation into the Department of Human Services:
In the course of my investigation my officers also established that a collection of former ward records had recently
been discovered amongst a number of records marked for destruction by the department. The collection relates

to the Tally Ho Boys Training Farm, an institution that closed in 1986. The ‘Who Am 12’ project team have noted that
Wesley Mission Victoria (who ran Tally Ho) have ‘next to no information’ about this institution.2

It is important to note that the Public Records Office has had standards for the management of records since
1997 and the obligation for an agency to comply is expressed in the Public Records Act 1973. Despite the fact
that some records date back to the 1930s, DHS has always had an ongoing to obligation to maintain records in
accordance with standards.

Of greater significance is that DHS’ neglectful and sub-standard record keeping directly contradicts its
response as past of the Victorian Government Response to the Senate Enquiry in 2009 that states:

The Department of Human Services established archives in 1990 and at that time gathered together records from
the various institutions and Regions. As far as can be determined, all Government records relating to care leavers
are under professional archival control. 13

These records were not under professional archival control. The unindexed state of the records would have
had the same functional weight as destruction, which means that the DHS would not have known that these
records exist. RIMPA concurs with the Victorian Ombudsman’s Office Report that the unindexed state of the
DHS records were clearly in cases irretrievable and undiscoverable:

Because these records are unindexed, we had a fairly large collection which really could not be discovered, it was
almost like looking for a needle in a haystack. It was almost impossible to satisfy both the identity requirements and
the legal requirements.14

8 These records are currently housed by DHS and the Public Record Office Victoria (PROV)

9 http://www.findandconnect.gov.au/vic/biogs/E000174b.htm#related

10 and its predecessor departments

11 ibid. P.258

12 Investigation into the storage and management of ward records by the Department of Human Services, March 2012, p.14-
http://www.ombudsman.vic.gov.au/resources/documents/REPORT__Investigation_into_the_storage_and_management_of ward_records
by DHS -_Mar_2012.pdf

13 Victorian Government response to the Forgotten Australians report recommendations September 2009 , page 11
http://www.clan.org.au/images/Victorian-Government-response-to-the-Forgotten-Australians.pdf
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RIMPA, as a professional standards organisation, is deeply concerned about the potential for a denial of justice
for State Wards and other Care Leavers who have approached DHS for the purpose of restorative justice and
who may have been denied the evidence necessary to support their cases due to poor record keeping
practices at DHS. DHS has had since 1976 to improve its record keeping.

RELIGIOUS and NON GOVERNMENT ORGANISATIONS

Religious and Non religious Organisations have been on notice regarding past and likely quality of care issues
and the prospect of litigation since the late 1990’s.

RIMPA has limited knowledge of the records management practices of non- government organisations
however RIMPA is particularly concerned about two aspects that would have serious adverse repercussion for
care leavers if record keeping is not optimal.

Firstly, there is no legislation to compel non-government organisations to maintain and retain the historical
records of Care Leavers. Unless legal proceedings and a discovery process has commenced or is likely to
commence, a hon-government organisation may destroy Care Leaver records, records that often also contain
adoption information.

Secondly, even if the records are subject to discovery, there is the possibility of an organisation not providing
records to the Care Leaver in their entirety because the records are unidentifiable or poorly described. The
RIMPA would further be concerned if the organisation is taking the ‘let’s leave the records undescribed and
undiscoverable as it is all too costly both to identify and describe the records as well as the potential of
opening ourselves to liability’.

While RIMPA does not have evidence of this practice, we would seek of this Committee to ask a simple
question of non-government organisations:

“Are all your records relating to care leavers including minute books, admission and discharge registers,
photographs etc, held at either your organisation or an external storage provider, in a discoverable state so
that you are confident that the Care Leaver is receiving their records in their entirety?”

“Have records of former care leavers been destroyed post the relevant Senate Reports?

We would like to also reinforce the valuable work of the University of Melbourne’s Who am 1? Project in
identifying the impacts of poor record keeping on care leavers. The project was funded by an Australian
Research Council Linkage grant and brought together staff from the University of Melbourne and Australian
Catholic University with a number of partner organisations including the Department of Human Services, past
and current care providers, the Centre for Excellence in Child and Family Welfare, the Victorian Aboriginal
Child Care Agency and representatives of support services including the Care Leavers of Australia Network
(CLAN).15

1.3 THE INADEQUACIES OF THE VICTORIAN LEGISLATION FOR RECORDS
MANAGEMENT

Records Management within Victorian Government - Historically Problematic

The Public Record Act 1973 (the Act), the oldest archival act in Australia, establishes a co-regulatory framework
for the purpose of ensuring sound management of public records in Victoria. The role of PROV is to assist public
sector agencies, in order to achieve the Government’s records management objective. Agencies are required
to comply with the Public Records Act 1973 and the standards. PROV has provided assistance in the past

14 Victorian Ombudsman’s report Investigation into the Storage and Management of Ward Records by the Department of Human
Services, March 2012, pages 25, point 127,
http://www.ombudsman.vic.gov.au/resources/documents/REPORT__Investigation_into_the_storage_and_management_of_ward_records_
by DHS - Mar_2012.pdf

15http://www.cfecfw.asn.au/sites/www.cfecfw.asn.au/files/Who%20am%201%20paper-
Archiving%20Workshop%20Report%20by%20R.%20Tropea%2C%20G.%20McCarthy%2C%20C.%20Elkner.pdf
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through consultancy, training and standards &policy. The accountability for records management rests with a
Head of a Public Office.

A potential contributing factor to the the records management issues identified in this submission pertaining to
Victorian Government and specifically DHS, is the weakness in Victoria’s legislation and enforcement model as
it relates records management.

Currently there is no compliance monitoring regime, no agency compliance reporting, no defined community
complaints process and woeful penalties for destruction.

An analysis of the legislative framework for record management within Victorian government by RIMPA has
identified that records management legislation and its enforcement model has been problematic as far back
as 1996 and as current as April 2012. Currently the legislation is not enforceable as PROV has no legislative
power to monitor compliance with the standards.

Victorian Government has addressed some but not all the regulatory recommendations pertaining to
regulation arising from the following key reports:

o Report 18 - Inquiry into the Public Record Office Victoria, October 1996 by the Parliament Accounts and
Estimates Committee. (Report and Response) Appendix C outlines the recommendations relating to
regulation rather than public access.

Key recommendations that possible may have negated the DHS situation are highlighted in green.

o Records Management in the Victorian Public Sector, Victorian Auditor General’s Office (March 2008)
Appendix D summarises the recommendations.

It seems that reoccurring and documented recommendations relating to strengthening the Public Records Act
1973 to incorporate the establishment of a compliance program that allows systematic monitoring of agency
adherence to required recordkeeping procedures, standards, the operation of recordkeeping systems and
progress in delivering key records management strategies have been chiefly ignored by Victorian
Government.

Key areas of current legislative responsibility (Public Records Act 1973) - have they been exercised?

As mentioned earlier PROV is an important component of the co-regulatory framework for records
management in Victoria.

According to the latest Retention & Disposal Authority - Records of Child Protection & Family Services (DHS),
clause 1.2.1, only the summary record of a client in care must be managed as state archive (permanent) for
post 1989 case records. Yet specifically clause 1.2.2., states that the whole case record which predates 1989 is
required to be managed as state archive (permanent)¢ indicating its significance to PROV as an important
archival record. This contradiction means that most records created today would only have the summary
record retained and the bulk of the record would be deemed temporary and subject to less stringent records
management control and certainly not archival control chiefly under the responsibility of the Department. This
places a significant onus of responsibility on the DHS to manage the records for extensive retention periods
which become even more problematic when these records are managed electronically.

RIMPA would be concerned if Care leaver records are not under full archival control and afforded all the
protection associated with a record being of permanent value and maintained within PROV storage and
management systemes.

'8 http://prov.vic.gov.au/wp-content/uploads/2012/08/PROS08-12ChildProtectionFamilyServicesRDAVar1-
WebVersion201208161.pdf, page 13
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Despite the value of these historical records specifically to the Public Record Office Victoria, RIMPA is unaware
of whether PROV had exercised any of its legislated powers and in the past inspected, reported on or
enforced penalties regarding the sub-standard state of DHS record keeping.

A list of key PROV responsibilities and potential questions the Committee may wish to ask are provided in
Appendix E.

RIMPA raised concerns with Records Management with Victorian Government

RIMPA has raised records management concerns previously with Victorian government (Hon Premier Baillieu,
The Hon Robert Clark MLA, The Hon. Daniel Andrews, MP, The Hon. Martin Pakula, MLC George Brower, the
Victorian Ombudsman, Des Pearson, the Victorian Auditor General) on the 23 August 2011. 17.

This letter emphasised the following concerns:

An analysis of the Victorian Auditor General’s reports (2005 — 2011) and the Ombudsman’s Office reports (2007
- 2011) has demonstrated that record keeping compliance breaches are prolific (approximately 300
references), reoccurring and have high risk implications for government agencies, the community and
outsourced organisations.

The frequency of these breaches and the criticality of the impacts are of a particular concern to RIMPA.

Despite a 2008 Victorian Auditor General’s Office, Records Management in the Public Sector the Public
Records Act 1973 and its corresponding regulatory model remains chiefly unchanged, ineffective and fails to
address current high risks with government record keeping.

This becomes an even greater risk as Victorian Government continues to outsource government business and
conduct business electronically. Discoverability of records under FOI and government reputation will be
compromised if records are not created, illegally destroyed, rendered illegible, undecipherable or incapable
of identification.

Clarification was sought about any progress by Department of Premier and Cabinet (DPC) on:
e The review and strengthening of the Public Records Act 1973,
e The review and strengthening of the current record keeping regulatory model with a focus on agency
monitoring,
e The alignment of the record keeping legislation and its regulatory model with the review of the FOI Act
and establishment of the FOI/ Information Management Commissioner,
e Transparent and proactive self — reporting in annual reports of agency level of record keeping compliance.
18
Yet despite changes to the Crimes Act 1958, specifically section 254, have been implemented in 2006
criminalising documents that are deliberately destroyed or concealed, rendered illegible, undecipherable or
incapable of identification despite their value in current or likely litigation the current Victorian Legislation and
enforcement model remains chiefly unchanged.

With the exception of the Victorian Ombudsman’s Office and Victorian Auditor General’s Office RIMPA has to
this date received no other response.

1.4 Impacts of Records Management on Discovery

Religious, Non religious Organisations and Victorian Government have been on notice regarding past and
likely quality of care issues and the prospect of litigation since the late 1990’s as evidenced by the Bringing
them Hone, The Stolen generations report (1997) %and the “Wilum Naling — Knowing Who You Are Report

17 http://www.rimpa.com.au/assets/2012/03/RecordkeepingVictorianGovernment.pdf

'8 http://www.rimpa.com.au/assets/2012/03/RecordkeepingVictorianGovernment.pdf
% http://humanrights.gov.au/social justice/bth report/
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(200620)”, (A Report to the Victorian Government from the Victorian Koori Records Taskforce), as well as a both
the Lost Innocents (2001) and the Forgoften Ausfralians (2004) reports.

The interdependencies between records management legislation (Public Records Act 1973), FOI legislation
and Legal Discovery can not be ignored. Ineffective records management legislation directly leads to failures
in Freedom of Information (FOI) and legal discovery. If records are not created, poorly managed or indexed
and disposed of unlawfully discovery becomes almost impossible.

In an article in the Information Quarterly May 2012, titled Getting Records from the Gate Keeper, Angela Sdrinis
emphasised:
Former wards often want their records precisely for the purpose of getting information about other people ie, family
members including parents, the identity of their ‘carers’ who are also sometimes their abusers and other people who came
into their lives whilst they were children because, unlike those of us who can rely on remaining in contact with extended
family and childhood friends, people growing up in care are almost always dislocated and have no such links to their
childhood memories.

Further, the lack of records and documented information contributes to the difficulties that are faced in litigating claims for
damages for people abused in care. This is because it is obviously harder to prove allegations where no documentary
evidence exists but also because where documentary evidence does exist, and claimants believe it is either false or does
not tell the whole truth, proving the contrary can be virtually impossible to do so many years after the events. In other
words, the written word becomes the ‘truth’ and carries more weight in a court of law than the claimant’s own evidence.

Presumably if one or more of these former wards had applied for their records, these un-catalogued documents would not
have been provided because the Department would not have ‘known’ they existed.

In other words, the Department is using its own current failures in the cataloguing and retaining of records, to protect itself
against past failures such as the sexual assault of the children that were in the Department’s care.”

In the paper, How Can Care Leavers Achieve justice? Legal and Practical Issues (2010) Angela Sdrinis and
Penny Savidis (Ryan Carlisle Thomas) emphasises the difficulty in satisfying discovery orders when records
management is problematic:

Even once people tell their story, there can be difficulties getting evidence to support their claims. When defending these
claims, the other side often ask for corroborative evidence. Such evidence can come from a number of sources, including
people’s wardship records or records from the specific institutions where they were placed. Wardship records are only
available if people were Wards of the State under control of the government. Although the government has kept some
wardship records, others have been destroyed and are not available to back people up when they say they were at a particular
Home or placement, and there for a particular length of time. (Page 3)

We also often find that trying to locate records from individual institutions where care leavers were sent is a much harder task
than locating wardship records and that they are usually very brief. Many institutional records have been lost or destroyed by
the institutions in question, or they were poorly maintained and only have a few dates of admission and discharge. We have
had a number of situations where clients have been told by government agencies or institutions that they have no records but
then the records have been located at a later date under a different name or birth date or by a different person searching the
records. (page 4) 22

Examples of specific cases are sited:

By way of example, we had a client who was privately placed by his parents at a boys home. Because he was a private
placement, the Victorian Department of Human Services did not have any Wardship records for him. The institution where he
was privately placed also had no records for him despite the many years he said he had spent there. They were trying to
suggest that our client had not been there for as long as he said he had. It was a case of his word against the institution’s until
he miraculously managed to find his father’s cheque stubs in his belongings. His father had kept records of each and every
payment he had made to the institution in question to care for our client. Lo and behold, the dates of the payments matched
our client’s claims about the length of time he had been placed at the home. We have also has some success stories where

20 http://prov.vic.gov.au/wp-content/uploads/2011/05/WilamNalingReportJune2006.pdf

21 Information Quarterly May 2012, titted Getting Records from the Gate Keeper, page 39
22 How Can Care Leavers Achieve justice? Legal and Practical Issues (2010) Angela Sdrinis and Penny Savidis Ryan Carlisle Thomas
http://www.clan.org.au/images/CLANconferencepaper.pdf
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clients have managed to find photos that their family members took of them at a Home to help prove that they were sent
there in the absence of any other record. 23

We had one client who was a private placement and had a strong recollection of being abused at the Home where he was
placed, but had no records to back up the fact that he was there. He believed that he had been at the Home for many years,
and could draw a very good map of how the Home looked at the time he was there, and name a number of perpetrators who
were at the Home at the time he claimed he was there...... The institution in question did not accept that he was there for as
long as he claimed, and initially offered no compensation. We rang dozens of other clients to try to get some supportive
evidence with no luck, perhaps because our client was a quiet child. Ultimately we found one other client who remembered
him, and luckily this was enough to encourage the other side to make an offer of compensation. However, if there had been
records to support the length of time he was there, | have no doubt that the compensation paid would have been higher. 24

1.5 Future Concerns with Records Management and Current Care Leaver Records.

Recent changes to legislation have led to an increased focus on the essentiality of records management.
These include changes to:
e Evidence Law contained in the Evidence Act 2008 (Vic);
e Document unavailability provisions (section 89A) of the Evidence Miscellaneous Act 1958 and
e Criminal penalties where evidence has become unavailable through neglect, omission or deliberate
acts of commission in the latter case, via the Crimes (Document Desfruction) Act 2006.

Records management is becoming increasingly electronic as such, insufficient integration of data and
inadequate future planning means that electronic records as evidence of lives - and, in some cases, records
integral to litigation arising from abuses and negligence — may not be managed to ensure discoverability.

Currently the Department of Human Services (DHS) outsources services for child protection through funding
agreements with not for profits and uses the CRIS (Client Relationship Information System) and CRISP systems to
manage client information in both electronic and hardcopy form. Religious and non government organisations
would also be producing electronic records / documents. Careful future planning should be put in place to
ensure that these records are made available in the future and not subject to technological obsolesces or
maladministration. Care should be given to the long term retention and safe keeping of the record in its
entirety with the onus of responsibility for maintaining the record on DHS.

Records management provides the foundation for sound governance and the maintenance of the rule of law.
It promotes accountability and enables transparency of decision making. The adoption of standards as a
code of practice to guide religious institutions, non government and government organisations in determining
consistent levels of performance and reliability are essential. These standards must be mandated in any service
agreements between DHS and the not for profit service providers. Ideally DHS must provide in its service
agreements, records management instructions that are clear, concise and consistent with standards issued
under the Public Records Act. The instructions should clearly indicate how Care leaver records are to be
maintained and most importantly how the records are to be disposed of e.g. archived, once the client leaves
care.

If the Public Records Act 1973 is not strengthened to enforce compliance to Standards, electronic records of
Care Leavers will be prone to technological obsolescence and irretrievable.

1.6 Recommendations

RIMPA strongly encourages the Family and Community Development Committee to make the following
recommendations:

> How Can Care Leavers Achieve justice? Legal and Practical Issues (2010) Angela Sdrinis and Penny Savidis Ryan Carlisle Thomas
http://www.clan.org.au/images/CLANconferencepaper.pdf page 4
** How Can Care Leavers Achieve justice? Legal and Practical Issues (2010) Angela Sdrinis and Penny Savidis Ryan Carlisle Thomas
http://www.clan.org.au/images/CLANconferencepaper.pdf page 5
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1. That Victorian government instigate, communicate and enforce a formal legal disposal freeze enforced by
religious and non-government organisations immediately resulting in the ceasing of destruction of all
records relating to those who have been in care. That the term ‘destruction’ be seen to incorporate the
definition of the Crimes Document Destruction Act 2006 to encompass documents that are ‘destroyed,
rendered illegible, undecipherable or incapable of identification’25

2. That the Public Records Office Victoria instigate, communicate and enforce a legal disposal freeze on
government records relating to state care in line with the disposal freeze enforced by the South Australian
Government, through the South Australian Records Office in January 2011.26

3. That DHS (as lead agency) adhere to the legislated PROV requirement strategic management
specification, 2.4 Outsourced Activities & Privatisation Contracts: agreements or legislative instruments for
outsourcing or privatisation must specify records management and monitoring practices that meet
government and legislative records management requirements.2’” Record keeping requirements be
implemented through the incorporating records management contractual clauses in the funding
agreements of not for profits.

4. That DHS continue to action and fund as a matter of priority the record keeping recommendations
documented in Victorian Ombudsman’s report: Investigation into the storage and management of ward
records.28

5. Areview of the current legislative framework is instigated as a matter of priority aimed as assessing the gap
between current record keeping practice, Evidence Law, Administrative Law (Public Records Act 1973, FOI
and Privacy) requirements within the context of longitudinal hardcopy and electronic records to ensure
that maladministration of evidence is not replicated for current care leavers.

25 Public Records Office Victoria Advice to Agencies: Crimes (Document Destruction) Act 2006 and Recordkeeping, page 13

26 The South Australian disposal freeze involved a freeze on records required for legal proceedings relating to alleged abuse of former children whilst in state care through the implementation of General
Disposal Schedule No. 27 -http://www.archives.sa.gov.au/files/management_GDS27.pdf

27 PROS 10/10: Specification 1: Strategic Management page 11

28 Investigation into the storage and management of ward records by the Department of Human Services, March 2012, p.14.
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Appendix A

e Both the Victorian Ombudsman’s report Investigation into the Storage and Management of Ward Records
by the Department of Human Services, March 2012 and the Victorian Auditor Generals Office, Freedom of
Information Report, April 2012, highlight the impact of poor records management on discoverability of
records.

Shown below are those findings of greatest concern to RIMPA:

Victorian Ombudsman’s report:

e The investigation concerns the records held by the Department of Human Services (the department) relating to
former wards of the State of Victoria. (point 1)

e The department currently holds in storage around 80 linear kilometres of historical records stored in boxes at
numerous locations. (point 4)

e The department has not inspected or indexed a considerable portion of these records. Accordingly, it cannot
provide an accurate estimate of what portion of this total holding relates to wards of the state. (point 5)

e Despite having had the majority of these records in its archives for over 15 years the department has only indexed
and catalogued records relating to 26 of the 150 plus years worth of records relating to wards and institutions it
holds. The majority of these records remain in large part uninspected, unindexed and unscanned. (point 6)

e The department is aware that private institutions hold documents relating to many wards of the state housed by
them in the past. The department has advised that while it has contractual arrangements with a large number of
these institutions they do not cover the storage and management of ward records. (point 8)

e The department receives around 1,200 requests a year from former wards of the state and adoptees wishing to
access records relating to their time in care. (point 14)

° Requests to the department for access to records are often not met because records are unable to be found.
Some of these requests are made in urgent circumstances. An internal departmental report noted that in the three
years prior to May 2011 approximately 21 per cent of all searches for records relating to Freedom of Information
requests for former ward and adoption records resulted in no documents being located. In addition, many requests
return minimal documentation relating to wards who were in the care of the state for many years, indicating that
not all the relevant documents originally created have been found. (point15)2°

Victorian Auditor General’s Office:

e From January 2008 to December 2010, 21 per cent of DHS’s ward of the state hardcopy records could not be
located in response to FOI requests. This figure represents 389 clients who were not able to access personal
information. The ongoing trauma experienced by many such ‘Forgotten Australians’ is well documented. Former
wards report that, because they grew up without their families, they require their records to develop reference
points in their lives such as family traits and likenesses.

e These issues are wide ranging, as DHS estimates 90 per cent of its documents are not properly managed as records.
Since DHS does not have a robust record keeping system, records are stored in network drives, hard drives,
portable devices and emails. Records that have not been managed in accordance with better practice are
difficult to locate, requiring more resources to search for them. In some cases these records cannot be located.

¢ Acknowledging the issues with its records management, DHS’s Corporate Services Division submitted a request for
funding in May 2011. The request sought $8.16 million initially and a further $448 000 per annum thereafter to
establish and maintain an electronic document and records management system (EDRMS).

e An EDRMS can improve access to information, safeguard the corporate memory and minimise the risk that
documents are lost as a result of a disaster or movement of staff.

29 Victorian Ombudsman’s report Investigation into the Storage and Management of Ward Records by the Department of Human Services,
March 2012, pages 3-4,

http://www.ombudsman.vic.gov.au/resources/documents/REPORT__Investigation_into_the storage_and_management of ward_records
by DHS - Mar _2012.pdf
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e Although there were factual inaccuracies in the EDRMS business case, it did correctly state that DHS lacks a strong
information management culture, and manages its information in an ad hoc and inconsistent manner.

e The request for funding was denied. The issues regarding DHS records and subsequent impact on FOI requests
therefore remain unresolved. 30

30 Victorian Auditor General’s Office Report, Freedom of Information, pages 40-41, http://www.audit.vic.gov.au/publications/20120418-
FOI/20120418-FOI.pdf
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