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Dear Ms Crozier,

Inquiry into Handling of Child Abuse by Religious and other Organisations -
COIN Submission No 14 (Addendum to Submission No 5)
Vicarious Liability: UK Decision: JGE v Trustees Portsmouth

This addendum submission draws the Committee’s attention to the recent decision of
the England and Wales Court of Appeal JGE v Trustees of the Portsmouth Roman Catholic
Diocesan'. The decision’s first page is attached.

This case was discussed in COIN’s submission No 5 regarding vicarious liability, In
this appeal, the UK Court of Appeal dismissed the Church’s appeal and endorsed the decision
of the High Coutt in full that found for the victim.
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Ward LJ supported the High Court’s use of the “close connection™ test, saying:

The test I set myself is whether the relationship of the bishop and Father Baldwin is
so close in character lo one of employer/employee that it is just and fair to hold the
enployer vicariously liable.

The Court of Appeal affirmed the High Court’s view that vicarious liability extends to
persons who are employed through other means than that of a traditional employment
contract, This effectively strikes down the previously established defence that priests are not
employees of the Church and thus the Church cannot be held vicariously liable for the
priest’s actions.

This decision is even stronger evidence that Victoria’s laws are lagging behind that of
other similar common law jurisdictions such as Canada and the United Kingdom. COIN

' [2012] EWCA Civ 938,
2 See Bazley v Curry [1999] 2 SCR 534; Lister v Hesley Hall [2001] UKHL 22.
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COIN Submission No 14

repeats its submissions in Submission No 5 and requests urgent law reform overcome the
current artificial restraints of Victorian rules concerning vicarious liability,

Yours faithfully,

Sty Lo @1 —,

Dr Bryan Keon-Cohen AMC
President, COIN

Cﬁley &Awﬂm gl”*d :

Mr Chiry Chen, Law Student, , Faculty of Law,
La Trobe University, Bundoora.

Enc: JGE v Trustees Portsmouth Roman Catholic Diocesan (p 1)



OZ APPEAL FROM HIGH COURT OF JUSTICE
QUEEN'S BENCH DIVISION

MR JUSTICE MACDUFF
HO09 CX03679
Date; 12/07/2012
Before:
LORD JUSTICE WARD
LORD JUSTICE TOMI. N
and
LORD JUSTICE DAVIS
HW%E»
JGE Respondent
-and -
The Trustees of the Portsmo a?ggo_ﬂbsg
Trust Appellant

Lord Faulks QC and Mr Nicholas Fewtrell (instructed by CCIA Services Lud) for the

appellant
Miss Elizabeth-Anne Gumbel QC and Mr Justin Levinson (instracted by Emmott Snell &

Co) for the respondent
Hearing date: 17th May 2012

Approved Judgment

IGE v Twstess of Porsmouth Romoo Catholic Dictesim Trust

Lord Justice Ward:

I gﬁ&m—éﬂﬂamgggﬂonﬁng of vicarious liability. The
preliminary issue which falls for decision is “whether in law the second defendant
[the Trustees of the Portsmouth Roman Catholic Diocesan Trust] may be vicariously
liable for the alleged torts of Father Baldwin”, a parish priest in the diocese. On 8th
Zénouﬁgugﬂgﬁgggﬁg our of the claimant.

The background . \

2 The clafmant, who should remain anopymous, was bom on 20th Novewmber 1963 so
she i5 now-48 years of age. In May 1970 when she was 6 % years old, she was placed
it & children’s home run by the nuns of a convent which was subject to the direction
and comrol of the English Province of Qur Lady of Charity, the first mamed
defendant, There she remained for. two years before being returned to her mother.
The particulars of ¢laim allege that whilst she- was there she was beaten by the aun in
charge of the ggn%agggﬁnmﬁﬂmowgﬁ

3 The particulars o m&g%%gﬁng&g ‘operated and/or
managed and/or were responsible for” a'churchiin the diocese md that “at all material
E&ﬁ&&ﬂggw&nsﬂé&nvﬂﬁﬁuﬁﬂﬁ church” and that
mggqmﬁrﬂw&géﬁgomgga%nﬁggaw&g
1o thelr direction Eaguﬁcriwﬁaﬁn&ﬂmﬁwnwﬁgiﬁnﬁm%gﬁﬂo
gcwﬁu&Bé&o%EE&a%B&ngﬁmﬁ%g
duties as a priest for &nmooounnomﬂg Whilst a resident at the home the
claimant was 2 parishioner of the church. ﬁﬁﬁﬂ&ﬁm&gmgiﬁﬂgw
&Emﬁag&w«mm&sw&nﬁﬁg&ngﬂavﬂ@aoﬁmﬂs
him and raasturbate him, m&gggﬂ&%%mgggﬁn
ogﬂﬁn.ﬁ&wﬂggsg ﬁn&m%wﬂ.mﬁgqooﬁuﬁsn
s&gmﬂﬁﬂw&méu@&?g . T0bing room at the church afer
conducting the service. dunnnnngmnwom. ;.%ﬂ&»ﬂﬁomnooaaogs :

mng&ommmﬁﬂw&g Eﬁegﬂénggﬂmbc e for present
purposes, ﬂmgaﬁm&g?gggﬁﬁwgﬁﬁgwﬁﬁ
Baldwin were committed i the comse of or wete closely comnected with Father
Baldwin’s employment/duties and that, .in the premises, the second defendants are
vicariously gﬁmﬁ&nuﬁpﬁ&ﬂos.‘mﬂpﬁw&m&ﬂﬁn@ r the mjury and
damage which the claimant suffered as a resalt.

4. In faimess to the second defendants T should set out their defence. Although it is

admitted that the parish chorch was a part of the Roman Catholic Diocese of
Portsmouth, the second defendants deny that they ever managed, operated or were
responsible for the church, the responsibility resting at all material times with the
parish priest. It is. denied, moreover, that Father Baldwin was at the material time the
parish- priest at the church for he did not assume that office until in or around
September 1972, some months after the claimant had left the children’s home. The
second defendants say that at the material time Father Baldwin was in fact working as
the Vocations Director in an altopether different part of the diocese. Their case is
that: .

geping of the claimant through the



