Research Brief
New reports, bills and updates of latest research
Parliamentary Library Research Service
Department of Parliamentary Services
ISSN 1836-7828 (Print) 1836-8050 (Online)

Number 3
May 2013

Building and Planning Legislation Amendment
(Governance and Other Matters) Bill 2013
This Research Brief includes the following sections:

Introduction .............................................................................................................. 2
1. Second Reading Speech ...................................................................................... 2
2. Background ........................................................................................................... 5
Building Activity in Victoria ....................................................................................................... 5
The Building Act 1993 and the Establishment of the Building Commission................... 8
The Ombudsman’s Report into the Victorian Building Commission .............................. 9

3. The Bill ................................................................................................................ 13
4. Stakeholders ...................................................................................................... 18
Industry Stakeholders ............................................................................................................... 18
Consumer Groups .................................................................................................................... 20
Legal Groups............................................................................................................................... 20

4. Other Jurisdictions ........................................................................................... 22
New South Wales ..................................................................................................................... 22
Queensland ................................................................................................................................. 23
Western Australia ..................................................................................................................... 25
South Australia ........................................................................................................................... 26

References .............................................................................................................. 27
NB: Readers should note that this Research Brief was current at the time of its preparation prior to
the conclusion of debate on the Bill by the Victorian Parliament. For further information please visit
the Victorian Legislation and Parliamentary Documents website @ http://www.legislation.vic.gov.au.
Research Briefs are produced by the Parliamentary Library Research Service, Department of Parliamentary Services. They are designed to provide
a snapshot overview of newly released/relevant reports, latest research on topics of interest to members, and upcoming bills. Online versions,
available from the Library’s Intranet site, provide links to reports and relevant sites.

Parliamentary Library Research Service

Introduction
The Napthine Government introduced the Building and Planning Legislation
Amendment (Governance and Other Matters) Bill 2013 (‘the Bill’) on 7 May 2013.
Essentially, the Bill introduces a new governance framework for the building industry in
Victoria. It amends the Building Act 1993 and the Architects Act 1991 to establish the
Victorian Building Authority (VBA) to regulate the building and plumbing industries.
The VBA replaces the Building Commission and the Plumbing Industry Commission
(PIC).

1. Second Reading Speech
The Attorney-General, the Hon. Robert Clark, gave the second reading speech for the
Building and Planning Legislation Amendment (Governance and Other Matters) Bill
2013 on 9 May 2013. 1 The Attorney-General began his speech by explaining that the
building regulatory system in Victoria has undergone little change since the major
reforms of 1993 which established the Building Commission and introduced private
building surveyors. The Bill introduces a new governance framework to the building
regulatory system in Victoria to ‘deliver strong and effective governance across the
entire building industry’. 2
Mr Clark outlined that the objective of the Bill is to amend the Building Act, to do the
following:






Establish the Victorian Building Authority and abolish the Building Commission and
the Plumbing Industry Commission.
Establish an independent governing board and provide for the appointment of a
chief executive officer.
Provide for practitioner appeals of decisions of the Building Practitioners Board to
be heard by the Victorian Civil and Administrative Tribunal.
Strengthen the disciplinary powers which will in the short term be powers of the
Building Practitioners Board. These powers will be further strengthened and in the
second stage of reform will become powers of the Victorian Building Authority.
Commence the alignment of the regulation of architects into the Victorian Building
Authority framework. 3

The Attorney-General explained that the Bill’s reforms underpin the Government’s
response to the adverse findings reported by the Victorian Auditor-General’s Office
and the Victorian Ombudsman regarding the current regulatory system. He said that
the Bill is the first stage of a major reform program to improve the building system in
Victoria and that these reforms ‘are designed to fix these problems and ensure that we
have a transparent and accountable regulator that delivers on best practice regulatory
outcomes’. 4
1

Victoria, Legislative Assembly (2013) Debates, Book 6, 9 May, p. 1510.
ibid.
3
ibid.
4
ibid.
2
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The Attorney-General stated that it was important to understand that this Bill is the
first component of a package of reforms to the building industry, and made particular
note of the Government’s intention to improve consumer protection for domestic
building.
He then turned to the content of the Bill which is briefly summarised below according
to subsections listed in the Second Reading Speech.

Establishment of the Authority and the Governance Framework

The Attorney-General said that the Bill establishes the VBA as a single point of
governance for the building and plumbing industries, replacing the Building Commission
and the PIC.
He further said that it will be established with an independent Board of Commissioners
appointed by the Governor in Council on the recommendation of the Minister. Two
Board members will be nominated by the Minister for Consumer Affairs and the
Minister for Finance.
The Attorney-General stated that it is ‘critical’ that the Board is comprised of
individuals with appropriate skills and expertise, and accordingly, the Bill introduces
specific criteria for the appointment of Board members.
With regard to the position of Chief Executive Officer, (who is to be appointed by the
Authority with the approval of the Minister), measures will be established to maintain
the ‘appropriate degree of separation of corporate governance and operational
management’. 5 This means that the CEO will not be able to hold positions on the
Board, the Building Advisory Council, the Plumbing Advisory Council, the Building
Appeals Board, the Building Practitioners Board or the Building Regulations Advisory
Committee.
To enable the VBA to be operational from 1 July 2013, there are transitional
provisions in the Bill to enable the Minister to appoint the first CEO.

Powers and Functions of the Victorian Building Authority

The Attorney-General explained that the Bill transfers all of the powers and functions
of the Building Commission and the PIC to the VBA. Notably, the exception is the
power to accept gifts.

Registration and Discipline Powers

With regard to registration and discipline powers, the Attorney-General cited the
Ombudsman’s concerns that the Building Practitioners Board could not guarantee that
only competent, suitably qualified and experienced practitioners were registered to
undertake building work in Victoria. Accordingly, the Bill proposes that applications for
registration and licensing for builders and plumbers will need to include an
authorisation to undergo a police record check. 6

5
6

ibid. p. 1511.
ibid. p. 1512.
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Until its functions are incorporated into the VBA, the Bill gives the Building
Practitioners Board new powers to order a builder to rectify or complete work, or to
impose a condition or a limitation on the person’s registration, significantly
strengthening the consumer provisions of the Act.
The Attorney-General also outlined a further ‘critical’ provision of the Bill which
enables practitioner appeals of the Building Practitioners Board decisions to be heard
by the Victorian Civil and Administrative Tribunal (VCAT).

Transitional Provisions

The Attorney-General stated that the Bill provides for the transfer of all rights, assets,
liabilities, obligations, contracts and agreements of the Building Commission and the
PIC to the VBA, as transitional arrangements.

Amendments to the Architects Act 1991

He also informed the House that the Bill begins the process of integrating the
functions of the Architects Registration Board of Victoria with the VBA by aligning its
functions with the new Authority.

Timetable for Reform

Mr Clark advised that the establishment of the VBA and its board is expected to be
implemented by 1 July 2013. He also advised that further legislation is planned for late
2013 which transfers the functions of the Building Practitioners Board, Building Appeals
Board and Building Regulations Advisory Committee to the VBA and abolishes those
bodies.

Amendment to the Planning and Environment Amendment (General) Act
2013

The Attorney-General stated that this Bill also makes minor changes to the Planning
and Environment Amendment (General) Act 2013 pertaining to referral authorities;
amongst other things to ensure that these authorities are a party to VCAT reviews in
appropriate circumstances.
To conclude, the Attorney-General stated that the changes provided by the Bill
establish a ‘robust and accountable regulatory framework for the building system’ and
a sound basis for further reform to ‘support Victoria’s continued growth and
productivity’. 7

7

ibid., p. 1513.
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2. Background
Building Activity in Victoria
The building industry in Victoria makes a significant contribution to the state’s
economy and employment.
As can be seen by Tables 1 and 2 below, Victoria contributes the most of all of the
states to national building approvals, both in terms of the value (30.2 per cent in
2011/12) and approval numbers (33.7 per cent in 2011/12). The value of building
approvals in Victoria has remained fairly stable over the period 2009/10 to 2011/12,
even though there has been a drop in approval numbers over the same period.
Table 1. Value of Building Approvals – Original

Vic
NSW
Qld.
SA
WA
Tas.
NT
ACT
Aust.
Vic % of Aust.

2009–10
$m
24 219.9
21 760.8
19 012.5
5 573.7
13 573.5
1 609.0
1 265.4
2 387.5
89 402.1
27.1%

2010–11
$m
24 303.4
18 675.9
16 098.4
4 672.6
10 538.5
1 271.5
1 021.5
2 451.7
79 033.4
30.8%

2011–12
$m
24 135.2
18 867.5
14 036.0
6 264.4
11 259.1
1 152.8
2 225.2
1 969.1
79 909.4
30.2%

Source: Australian Bureau of Statistics (2013) Building Approvals, Australia, March 2013, p. 18.

8

Table 2. Dwelling Approvals – Original

Vic
NSW
Qld.
SA
WA
Tas.
NT
ACT
Aust.
Vic % of Aust.

2009-10
57 701
34 800
36 359
12 873
25 653
3 355
1 433
4 538
176 712
28.7%

2010-11
60 530
34 631
29 613
11 852
21 020
3 124
1 536
5 866
168 172
36.0%

2011-12
50 482
35 321
27 635
8 634
19 291
2 126
1 617
4 865
149 971
33.7%

Source: Australian Bureau of Statistics (2013) Building Approvals, Australia, March 2013, p. 8.
8

9

Australian Bureau of Statistics (2013) Building Approvals, Australia, March 2013, Cat. no. 8731.0,
Canberra, ABS, p. 18, viewed 14 May 2013,
<http://www.ausstats.abs.gov.au/ausstats/meisubs.nsf/0/C40A77E6F89004C9CA257B5E001962B3/$File/8
7310_march%202013.pdf>.
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In terms of Victoria’s Gross State Product (GSP), building work contributed
4.2 per cent in 2011/12, with residential building contributing 2.4 per cent. Table 3
below indicates a slight contraction over the period 2003 to 2012, more noticeably in
the area of residential building as a proportion of GSP.
Table 3. Victorian Building Work as a Percentage of Gross State Product (GSP)
Building proportion of
GSP (%)

Residential building as a
proportion of GSP (%)

2003

4.8

3.3

2004

4.9

3.3

2005

4.8

3.2

2006

4.6

2.9

2007

4.9

3

2008

4.8

2.8

2009

4.8

2.8

2010

5

2.8

2011

4.4

2.6

Year ending

2012
4.2
2.4
Source: Building Commission (2013) ‘Pulse: Contribution to GSP’, VBC website, viewed 14 may 2013,
<http://www.pulse.buildingcommission.com.au/www/html/2025-measuredetails.asp?cid=1&per=fy&mid=1200>.

According to 2011 census data, there were almost 211,000 Victorians employed in the
construction industry. Table 4 below, ranks in descending order from highest to
lowest, the proportions of persons employed in construction by State Electoral
Division (SED).
The highest proportion of persons employed in construction, live in the SED of
Nepean (15 per cent of total persons employed). Evelyn, Hastings, Bass and Yan Yean
make up the remainder of the top five electorates. In contrast, the inner Melbourne
electorates have the lowest proportion of residents employed in construction.

9

ibid., p. 8.
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Table 4. Persons Employed in Construction by State Electoral Division
State Electoral
Rank Division

No.

State Electoral
Rank Division

%

No.

%

1
Nepean
2,898
15.0
45
Polwarth
2,180
8.2
Evelyn
Mordialloc
2
4,264
14.4
46
2,389
8.1
3
Hastings
4,727
14.2
47
Pascoe Vale
2,342
8.1
4
Bass
4,982
14.1
48
Shepparton
2,018
8.1
5
Yan Yean
6,212
13.1
49
Benambra
2,052
8.0
Gembrook
Kororoit
6
4,062
12.9
50
2,272
7.9
7
Seymour
3,418
12.4
51
Rodney
1,672
7.7
8
Melton
3,895
11.9
52
Altona
3,555
7.6
9
Kilsyth
3,485
11.9
53
Ripon
1,580
7.6
Monbulk
Murray Valley
10
3,295
11.8
54
1,682
7.3
11
Mornington
3,017
11.7
55
Scoresby
1,948
7.3
12
Bellarine
2,972
11.4
56
Williamstown
1,993
7.2
13
Narracan
2,907
11.2
57
Preston
1,897
7.2
Macedon
Bentleigh
14
3,866
11.1
58
1,906
7.0
15
Narre Warren North
3,117
10.7
59
Sandringham
1,770
7.0
16
Cranbourne
4,185
10.6
60
Essendon
2,042
6.9
17
Frankston
2,573
10.6
61
Mitcham
1,751
6.8
Warrandyte
Bulleen
18
3,146
10.5
62
1,507
6.8
19
Eltham
2,955
10.5
63
Lowan
1,574
6.6
20
Carrum
3,096
10.4
64
Derrimut
1,793
6.6
21
South Barwon
3,481
10.4
65
Ivanhoe
1,696
6.5
Ferntree Gully
Mildura
22
3,461
10.3
66
1,520
6.4
23
Yuroke
3,814
10.0
67
Mulgrave
1,507
6.4
24
Gippsland East
2,300
9.9
68
Doncaster
1,438
6.3
25
Keilor
3,933
9.7
69
Lyndhurst
1,868
6.2
Narre Warren South
Swan Hill
26
4,233
9.6
70
1,131
6.0
27
Morwell
2,345
9.6
71
Forest Hill
1,357
5.8
28
Niddrie
2,158
9.4
72
Brighton
1,524
5.7
29
Lara
2,802
9.3
73
Oakleigh
1,629
5.5
Mill Park
Clayton
30
2,626
9.2
74
1,366
5.4
31
Broadmeadows
1,761
9.1
75
Burwood
1,497
5.4
32
Ballarat East
2,410
9.1
76
Mount Waverley
1,268
5.1
33
Thomastown
1,736
9.0
77
Footscray
1,644
5.1
Bayswater
Northcote
34
2,334
8.9
78
1,523
5.0
35
Bendigo East
2,390
8.9
79
Box Hill
1,356
4.8
36
Bendigo West
2,244
8.9
80
Albert Park
2,161
4.8
37
Gippsland South
2,085
8.8
81
Brunswick
1,607
4.7
Ballarat West
Caulfield
38
2,434
8.7
82
1,318
4.6
39
Geelong
2,319
8.7
83
Kew
1,158
4.5
40
Tarneit
3,246
8.7
84
Malvern
1,269
4.5
41
Bundoora
2,168
8.5
85
Prahran
1,534
4.2
Benalla
Hawthorn
42
1,870
8.4
86
1,240
4.0
43
Dandenong
1,917
8.3
87
Richmond
1,344
3.9
44
South-West Coast
2,360
8.3
88
Melbourne
1,356
2.9
Source: Australian Bureau of Statistics (2013) TableBuilder, ABS website, viewed 14 May 2013, p. 8,
<http://www.abs.gov.au/websitedbs/censushome.nsf/home/tablebuilder?opendocument&navpos=240>.
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The Building Act 1993 and the Establishment of the Building
Commission
The passage of the Building Act 1993 by the Kennett Government was heralded by the
Minister responsible, as ‘a new era in the Victorian construction industry’ that ‘will
take construction industry regulation into the 21st century’. 10
It developed out of a review of Victoria’s building regulatory legislation in conjunction
to national competition reforms through the Australian Uniform Building Regulatory
Coordinating Council, to set up a National Model Building Act. The Victorian AuditorGeneral’s Office 2011 report into Compliance with Building Permits explains that the
National Model was intended to initiate legislative development to facilitate best
practice and uniform building regulation in the states and territories. 11
The new Act established the Building Control Commission as the oversight body for
the building control system. Victoria’s building control system is made up of the Act
and the Building Regulations 2006, and incorporates the National Construction Code
and other related legislation such as the Domestic Building Contracts Act 1995 and the
Local Government Act 1989. 12 The Building Commission describes the building control
system as including:
‘…the registration and regulation of building practitioners, ensuring compliance with
construction standards, building maintenance, building product standards and the
protection of health and safety of building users, and maintaining oversight of the
building and occupancy permit system’. 13

The Act’s major reforms included: the opening up of the building permit system to
allow building permit approvals by private building surveyors; compulsory registration
and insurance for builders and certain other categories of building practitioners to
improve consumer protection; the imposition of building permit levies to fund the
new Commission and the establishment of the Building Advisory Council, Building
Practitioners Board, Building Appeals Board and the Building Regulations Advisory
Committee. Currently there are five statutory bodies under the Act, the
aforementioned organisations in addition to the Plumbing Industry Advisory Council. 14

10

Victoria, Legislative Assembly (1993) Debates, vol. 413 to 415, 11 November, p. 1689.
Victorian Auditor-General’s Office (2011) Compliance with Building Permits, December, Melbourne,
VAGO, p. 2, viewed 16 May 2013, <http://www.audit.vic.gov.au/publications/20111207-BuildingPermits/20111207-Building-Permits.pdf>.
12
Building Commission (2013) Annual Report 2011-12, Melbourne, VBC, p. 7, viewed 14 may 2013,
<http://www.buildingcommission.com.au/resources/documents/BC_AR2011-12_Web.pdf>.
13
ibid.
14
According the Ombudsman’s report into the Building Commission, the Building Commission and
Plumbing Industry Commission were separate entities until 2005, when the then State Government
appointed the same person as both the Building Commissioner and Plumbing Industry Commissioner.
They have since developed ‘a shared model in respect of corporate services’. Victorian Ombudsman
(2012) Own Motion Investigation into Governance and Administration of the Victorian Building Commission,
December, Melbourne, VO, p. 8, viewed 16 May 2013,
<http://www.ombudsman.vic.gov.au/resources/documents/Investigation_into_the_governance_and_admi
nistration_of_the_Victorian_Building_Commission.pdf>.
11
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The Ombudsman’s Report into the Victorian Building
Commission
In March 2012, the office of the Ombudsman received information raising concerns
relating to the Victorian Building Commission which led to an own motion
investigation into the Commission’s governance and administration.
Issues identified prior and during the investigation included that the Commission:









paid contractors significant amounts for investigative services;
contracted external investigators who were former Commission staff;
made significant payments to external investigators based upon invoices which
lacked detail about the amounts charged;
employed former police officers as investigators with little or no building
experience;
poorly managed an information technology project which was several million
dollars over budget;
operated at a significant deficit;
made significant expenditure on hospitality and entertainment; and
generated concerns by the Ombudsman with regard to the administration and
integrity of the registration system for building practitioners. 15

The Registration Process

The Building Practitioners Board is the statutory authority responsible for the
management of the registration of building practitioners (excluding architects).
The Ombudsman’s report identified concerns with the ‘vulnerability, integrity and
administration’ of the registration of building practitioners, (which includes building
surveyors, building inspectors, engineers, quantity surveyors, draftspersons, erectors of
temporary structures and builders).
The Ombudsman found that as a result of these concerns, there could be no assurance
that only appropriately qualified and experienced practitioners obtained registration in
the building industry and therefore, this ‘represents a substantial risk to public safety’. 16
The report revealed:





15
16

applicants who fail core stages of the competency assessment were allowed to
advance to the final assessment stage, and were often granted registration as a
licensed builder
poor administration of the competency assessment process with applicants sitting
the wrong type of test or not sitting a test at all
a lack of evidence of the assessment process such as the absence of results of
individual tests recorded on practitioner files
the former Registrar of the Practitioners Board failed to declare a number of
business interests in the building industry that he and his wife had

ibid., p. 7.
ibid., p. 4.
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the former Registrar of the Practitioners Board assessed and approved
applications, including for persons known to him, without oversight from the
Practitioners Board or any other third party
the Practitioners Board failed to scrutinise many applications before it. In the
majority of cases the Practitioners Board relied solely on the recommendations
provided to it by Assessors and the Registrar, which in effect made them the
default decision makers. The Practitioners Board therefore added little value to
the registration process. 17

The Ombudsman made nine recommendations pertaining to the registration process
that are too lengthy to detail here. Members are advised to refer to the report for the
detail of the recommendations. Notably however, the Ombudsman’s Executive
Summary includes an outline of the first of its nine recommendations.
Recommendation 1 is set out in full below.
The Practitioners Board responses to the Ombudsman’s recommendations were
largely in agreement.
Ombudsman’s Recommendation:







Recommendation 1
Review the registration process for all categories of registration and:
develop minimum standards for qualifications and experience of applicants
clearly identify the supporting documentation to be submitted with an application,
including whether examples of experience cited can be hypothetical or must be
real
set out threshold scores for each stage of the assessment process which must be
achieved before an applicant can progress to the next stage
articulate the documentation that must be retained on a practitioner’s file as a
record of each stage of the assessment process
ensure that it receives detailed information including the results of applicants for
each stage of the assessment to inform its consideration of applicants for
registration. 18

The Ombudsman’s discussion of the Registration process, also mentions other audits
and reviews into the registration system in recent years. The Victorian AuditorGeneral produced a report into Compliance with Building Permits in 2011. While a
discussion of Victoria’s building permit system is beyond the scope of this paper, the
audit found that, ‘the commission cannot demonstrate that the building permit system
is working effectively or that building surveyors are effectively discharging their role to
uphold and enforce minimum building and safety standards’. 19

Governance and Administration

In the area of the governance and administration of the Commission, the Ombudsman
found that prior to the appointment of a new Commissioner in February 2012, there

17

ibid., pp. 3-4.
ibid., p. 39.
19
VAGO (2011) op. cit., p. viii.
18

10

Parliamentary Library Research Service

had been ‘extravagant’ expenditure on meals and alcohol by Senior Executives, which
was ‘a misuse of public funds’. 20
For example there was: over $200,000 spent on meals and entertainment in three
years; over $100,000 spent in 18 months on entertaining at sporting events; and over
$300,000 spent on overseas travel over three years by the former Commissioner and
another Director.
Concerns were raised about the ‘inherent conflict’ in the Commission entertaining
stakeholders who are the very people the VBC is responsible for regulating as well as
having a policy which allows staff to entertain external stakeholders (as well as each
other) at a cost of up to $500 without requiring any formal consent. Further, the
Ombudsman regarded the provision of sponsorship to industry bodies (whose
members it regulates) as ‘misguided’. 21
The Ombudsman also noted that the cost of developing the Commission’s e-toolbox
customer relationship management system had blown out from the initial contract
amount of $698,000 to over $4.65 million.
There were two recommendations made by the Ombudsman with regard to
governance and administration of the Commission:




Review its practice of providing hospitality, including meals and entertainment and
sponsorship to external stakeholders and general funding to external associations
and also review its $500 expenditure threshold on hospitality and entertainment;
and
Seek an audited statement on how monies paid by the Commission to the Green
Building Council of Australia and World Green Building Council have be spent. 22

The recommendations were accepted by the Commission.

Recruitment, Termination and Contractors

The Ombudsman’s investigation identified several key issues pertaining to recruitment,
termination and contractors at the Building Commission. These included:






consultants and contractors were engaged by the Commission and paid up to
$350,000 a year without competitive or open tender processes
managers and directors knowingly employed people with questionable
backgrounds and a criminal history
a failure by the Commission to conduct criminal records checks as part of their
recruitment processes
examples of cronyism with regards to the staffing of the Audit and Investigation
Unit (AIU) almost exclusively with former police officers
favouritism and assistance being provided to preferred applicants

20

VO (2012) op. cit., p. 53.
ibid., pp. 4 and 54.
22
ibid.
21

11

Parliamentary Library Research Service




the re-engagement of a former staff member as a contractor three days after his
resignation. The former staff member earned nearly triple his previous annual
salary in the ensuing 12-month period
contractor invoices, often in the tens of thousands of dollars paid by the
Commission with little to no detail regarding the work being billed for. 23

There were a number of disquieting conclusions. Among them were that the
Commission’s failure to conduct adequate criminal history checks of its staff,
particularly its investigators, has resulted in employment of a number of staff ‘that
represent a risk to the commission’s integrity and reputation’. 24
The Ombudsman made four recommendations to the Commission.






Recommendation 12 was that successful applicants undergo a criminal record and
finger-print check and sign a statutory declaration about their background, criminal
history and antecedents. This is designed to strengthen the Commission’s
recruitment practices;
Recommendation 13 is that emphasis is placed on investigative experience and
technical knowledge of the building and plumbing industry as criteria for
investigator positions;
Recommendation 14 is to introduce specific training for investigators, to assure
adequate standards of technical knowledge; and
Recommendation 15 is that [certain persons] employment be reviewed as a result
of the report. 25

The Ombudsman made one recommendation to the Department of Planning and
Community Development.


Recommendation 16 is that the Department of Planning and Community
Development review its human resources practices to ensure that executives only
receive resignation or termination entitlements as set out in their contracts.

All of recommendations 12 to 16 were agreed to.
On 29 November 2012, the Minister for Planning announced the Government’s
proposal to reform regulation of the building industry. The Ombudsman stated that
this reform would provide an opportunity ‘to establish a system that addresses the
defects identified during this investigation’. 26

23

ibid., p. 55.
ibid., p. 69.
25
ibid., pp. 70-71.
26
ibid., p. 6.
24
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3. The Bill
This section of the Research Brief summarises the key provisions of the Bill,
particularly those provisions that differ from current arrangements. For an overview of
the Bill in its entirety, readers are directed to the Explanatory Memorandum.
The Bill has three purposes: to amend the Building Act in order to establish the
Victorian Building Authority (VBA) and enhance the regulation of building practitioners
and plumbers; to amend the Architects Act to require the Architects Registration
Board of Victoria to provide advice to the Minister and remove its power to make
regulations; and to amend the Planning and Environment Amendment (General) Act
2013 to change the provisions in relation to the parties to a proceeding for review
under the Planning and Environment Act.
These purposes are delivered through six Parts and two Schedules. Part 1 sets out the
purposes of the Bill, and states that the Bill commences on 1 July 2013. Part 2
establishes the VBA, the VBA fund and the VBA Board, and also makes changes to the
regulation of building practitioners and plumbers. Part 3 amends the Architects Act.
Part 4 inserts a new Schedule into the Building Act to create transitional and savings
provisions for the establishment of the new authority. Part 5 makes minor
amendments to the Planning and Environmental Amendment (General) Act 2013 that
are unrelated to the rest of the Bill. Part 6 repeals the amending Act on 1 July 2014.
The Schedules make consequential amendments to the Building Act, and other
legislation relevant to the industry, primarily to insert definitions of the new authority.

Part 2—Amendments to Building Act 1993
Part 2 of the Bill consists of two Divisions. Division 1 of Part 2 inserts a new
governance regime for building practitioners and plumbers while Division 2 makes
amendments to the regulatory regime.

Division 1 of Part 2—Amendments to governance provisions

Clause 4 of the Bill replaces Division 2 of Part 12 of the Building Act with a new
Division 2 that outlines the establishment, appointment details, funds and specific
powers of the new Victorian Building Authority. Division 2 of Part 12 of the Building
Act currently outlines the establishment and administration arrangements of the
Building Commission, which this Bill replaces.
Proposed Division 2 of Part 12 establishes the VBA with largely the same provisions as
those that currently deal with the Building Commission, with the addition of the
functions currently carried out by the PIC (such as the registration and licensing of
plumbers). Notably, the current power of the Commissions to accept gifts or
donations (subsections 196AA(2) and 221ZZW(3)) is not included in the new Division.
The current Building Administration Fund is replaced by the Victorian Building
Authority Fund, which is divided into the Building Account and the Plumbing Account
(proposed section 205). The proposed Building Account has the same administration
arrangements as the current Building Administration Fund, including the same four
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subsidiary accounts of the building general account, building permit levy account,
domestic building account and the domestic building dispute account which have all
money received by the VBA paid into them, with the exception of money paid into the
Plumbing Account (proposed section 205A). 27 The Plumbing Account accepts all
money received under Part 12A (which regulates plumbing works, including licensing
and registration of plumbers) and replaces the current plumbing fund administered by
the PIC (proposed section 205C).
Clause 5 of the Bill changes the membership of the Building Advisory Council by
replacing the Building Commissioner and Plumbing Industry Commissioner with the
Chief Commissioner of the VBA (or a Commissioner nominated by the Chief
Commissioner), and providing for an additional member nominated by the Building
Designers Association of Victoria Inc.
Clause 6 changes the name of the Plumbing Industry Advisory Council to the Plumbing
Advisory Council and moves the provisions dealing with it from Division 9A of Part
12A to new Division 4A of Part 12. The only significant change to these provisions is
that the Chief Commissioner can nominate a Commissioner to act in their place as a
member of the Council (proposed subsection 211B(3)).
Importantly, proposed Division 2 of Part 12 also creates the Victorian Building
Authority Board to act as governing body for the VBA. The current Building
Commission and PIC are not governed by statutory boards.
The Victorian Building Authority Board
The VBA Board will consist of at least five commissioners, including a Chief
Commissioner and a Deputy Commissioner, appointed by the Governor in Council on
the recommendation of the Minister (proposed section 200). Commissioners must
have between them ‘skills, experience and knowledge in relation to building, plumbing,
architecture, the interests of consumers, dispute resolution, insurance, law, financial
management, public administration, and the administration of regulatory regimes’
(proposed subsection 201(2)). Under proposed section 201, there must also be
Commissioners appointed upon the recommendation of the Ministers responsible for
administering the Domestic Building Contracts Act 1995 and the Victorian Managed
Insurance Authority Act 1996 in order to ‘ensure the board will include appropriately
qualified Commissioners with expertise in consumer and insurance matters’. 28
Proposed section 202 applies provisions from Schedule 3 of the Building Act to
appointments to the Board. Thus, Commissioners may be appointed for a period not
exceeding three years, with the option of re-appointment. A member of the Board
must disclose a direct or indirect pecuniary interest in a matter which is to be
considered by the Board, and not take part in considerations or decisions in relation
to that matter. A position on the Board is made vacant if that member becomes
bankrupt, is convicted of an offence that is punishable on first conviction with
imprisonment for a term of 12 months or more, or ceases to hold a qualification which
made the member eligible for appointment.
27
28

The HIH indemnity account has been wound up and is not included in the new division.
Explanatory Memorandum, p. 8.
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In addition to the Board, the VBA is led by a chief executive officer who is appointed
by the VBA, with the approval of the Minister (proposed section 203). The CEO must
report to the Board, and must not engage in paid employment outside of the VBA. The
CEO cannot be a Commissioner or a member of the Building Appeals Board, Building
Practitioners Board, Building Advisory Council, Building Regulations Advisory
Committee or the Plumbing Advisory Council. In addition, the VBA can appoint a
Registrar of the VBA, Building Appeals Board, and the Building Practitioners Board, as
well as staff for general purposes (proposed section 204).

Division 2 of Part 2—Registration and licensing

Division 2 of Part 2 of the Bill introduces reforms to the regulatory schemes that apply
to the registration of building practitioners and the licensing and registration of
plumbers. Clauses 8 and 12 insert sections 25J and 182A into the Building Act in order
to allow a person to apply to VCAT for a review of decisions made by the Building
Practitioners Board (or of a failure of the Board to make a decision within a reasonable
time) in regard to certificates of consent for owner-builders, registration of building
practitioners and inquiries into building practitioners’ conduct or ability to practise. A
person who requested that the Board conduct an inquiry into a building practitioner’s
conduct or ability to practise can also apply to VCAT for review of a refusal by the
Board to conduct the inquiry.
The VBA can apply to VCAT for review of a decision by the Building Practitioner’s
Board, refusal by the Board to conduct the inquiry, or failure of the Board to conduct
the inquiry within a reasonable time for inquiries it has referred to the Board in
relation to a building practitioners’ conduct or ability to practise. This replaces the
appeals process which currently goes to the Building Appeals Board under section 143
of the Building Act (section 143 is repealed by clause 21 of the Bill).
Clauses 9 and 12 insert a new requirement for applications for the registration of
building practitioners (section 169) and licensing or registration as a plumber
(section 221T) to include a signed authorisation for the conduct of a police record
check. The Building Practitioners Board and the VBA are also empowered to arrange
for the conduct of a police record check in consideration of applications for building
practitioners and plumbers respectively.
Clause 10 gives the Building Practitioners Board more disciplinary power when making
decisions on an inquiry into the conduct of a registered building practitioner. The
Board currently has the powers under subsection 179(2) to: reprimand the person,
require the person to pay the costs of or incidental to the inquiry, require the person
not to do a specified thing, require the person to complete a specified course of
training, impose a fine (under certain conditions), suspend registration for not more
than three years, and cancel the registration. The Bill allows the Board to require a
person to ‘do a specified thing, including complete or rectify specified building work’
(proposed paragraph 179(2)(c)) and adds the ability to specify a time period in which a
required course of training must be completed (proposed paragraph 179(2)(ca)).
Further, the Board may impose a condition or limitation on a person’s registration
(proposed paragraph 179(2)(da)).
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Part 3—Amendments to Architects Act 1991
Part 3 of the Bill makes two changes to the functions of the Architects Registration
Board of Victoria. Firstly, clause 13 of the Bill adds a provision to the Board’s list of
functions (section 46 of the Architects Act) to require the Board to advise the
Minister on the carrying out of those functions (and any other matter referred to the
Board by the Minister). Secondly, clause 14 makes a minor word change to the section
on making regulations (subsection 69(1)), with the effect of removing the Board’s
ability to make regulations and resting that power in the Governor in Council.
According to the EM, these changes are ‘the first step in the integration of the
regulation of architects into the Victorian Building Authority’, with further changes
flagged once the VBA has been established. 29

Part 4—Transitional and Savings Provisions and Consequential
Amendments
Division 1 of Part 4 of the Bill inserts a new Schedule into the Building Act which sets
out the practical transitional arrangements that will occur on commencement day. In
particular, the schedule states that on 1 July 2013 the Building Commission and the PIC
are abolished and the VBA becomes the successor in law of the two commissions. All,
rights, assets, liabilities, obligations, and general staff of the existing commissions are
transferred to the VBA. Funds from the Building Administration Fund are credited to
the Building Account of the VBA Fund, and funds from the plumbing fund are credited
to the Plumbing Account of the VBA Fund. Immunity from liability for staff carrying out
the functions of the commissions is also extended to all persons appointed, employed
or engaged by the commissions in respect of anything done up until commencement
day.
In order to make the transition from the Building Appeals Board to VCAT for reviews
of decisions made by the Building Practitioners Board (in relation to a building
practitioner’s conduct or ability to practice), the schedule states that only cases that
the Building Appeals Board has accepted a written submission on or commenced a
hearing for will remain with that Board. The position of Registrar of the PIC is
abolished on commencement day, however the Registrar is given the power to
continue and complete any matter commenced before 1 July 2013 by, against or in
relation to the Registrar. The Minister, in consultation with the Minister for Finance
and the Minister for Consumer Affairs, will appoint the first CEO of the VBA who will
have the same powers as if they had been appointed by the VBA.
Division 2 of Part 4 of the Bill makes consequential amendments to definitions,
terminology and cross references required by the changes introduced by the rest of
the Bill. It also repeals sections made redundant including sections covering the
establishment, administration, funds, functions and powers of the PIC (Division 9 of
Part 12A); sections that established the Plumbing Industry Advisory Council (Division
9A of Part 12A); and sections dealing with appeals heard at the Building Appeals Board
that will now be heard by VCAT (section 143). Further, an amendment is made to
29

Explanatory Memorandum, p. 18.
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‘improper use of information’ provisions in the Building Act so that any member or
former member of the VBA (as well as staff and former staff) can be penalised 20
penalty units for making improper use of information acquired by virtue of that
person’s position to directly or indirectly gain a pecuniary advantage for that person or
any other person (clause 33). The Building Commission is not currently subject to this
provision, although the PIC is.

Part 5—Amendment to Planning and Environment Amendment
(General) Act 2013
These amendments fix an amending Act that was assented to in February 2013, but
which has not yet commenced, and are unrelated to the rest of the Bill. 30 The Planning
and Environment Amendment (General) Act makes a series of changes to the Planning
and Environment Act to provide for two kinds of referral authorities: a determining
referral authority and a recommending referral authority. Clause 36 of the Bill replaces
clause 33 of the Planning and Environment Amendment (General) Act which replaces
section 83(1) of the Planning and Environment Act to allow a determining referral
authority to be a party to a proceeding for review of a permit condition, if that
authority had required the condition to be included on the permit. This is in addition
to the authority being a party to a proceeding for review of a refusal to grant a permit,
currently provided by the amending Act. The Bill also removes the requirement for a
recommending referral authority to lodge a statement of grounds on which it intends
to rely when it is a party to a review proceeding. According to the EM, these changes
reflect the intentions of the original amendments. 31

30

The Planning and Environment Amendment (General) Act 2013 commences on the earlier of the day
of proclamation or 28 October 2013.
31
Explanatory Memorandum, p. 27.
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4. Stakeholders
Industry Stakeholders
Master Builders Association of Victoria

Master Builders have supported the plan to overhaul Victoria’s building regulator,
stating that ‘it is a win for builders and consumers’. 32 Master Builders Executive
Director Brian Welch said that ‘The events leading to this announcement [by the
Government to create the VBA] have brought our industry into disrepute and action is
absolutely necessary to restore the public’s faith in the building system’. 33
While welcoming the reforms, Mr Welch also said that the moves to ‘revamp the
building regulator… will fail if we do not seize the opportunity to implement broader
reforms for our industry’, citing the residential building disputes process and regulation
of owner-builders as areas that needed further reform. 34

Housing Institute of Australia

The Housing Institute of Australia has not issued a media release on the issue,
however Gil King, the Regional Executive Director Victoria, said in an industry
publication regarding the new VBA:
It is essential that the exaggerated reporting on the issues within the industry regulator
cease and that confidence is restored. Victorians will not have faith in our industry if
they cannot have faith in the integrity and drive of the government regulator. 35

Australian Institute of Building

The Australian Institute of Building (AIB) welcomed the announcement of the creation
of the VBA stating that it will ‘facilitate the building industry in Victoria moving into a
new era of accountability, higher educational standards and more efficient regulation’. 36
AIB Chief Executive Officer Robert Hunt said that ‘Confidence needs to be restored in
the building regulator in Victoria’. 37 In particular, Mr Hunt highlighted the need for
improved higher educational standards, improved minimum qualification standards for
builder licences and compulsory professional development as being key to improving
the building sector in Victoria. Mr Hunt noted that the AIB expressed concern over
some courses currently on offer and said that the ‘AIB would like to see the bar raised
in regards to building qualifications’.
32

Masters Builders Association of Victoria (2012) Revamp of Building Regulator Opens Doors for Reform,
Media Release, 30 November, viewed 15 May 2013, <http://www.mbav.com.au/vpLink.aspx?ID=8923>.
33
ibid. See also Master Builders’ Association of Victoria (2013) Pre-Budget Submission 2013-14, January,
Melbourne, Master Builders’ Association of Victoria, p. 18, viewed 16 May 2013,
<http://www.mbav.com.au/vpLink.aspx?ID=3&D=6967&N=YES>.
34
MBAV (2012) op. cit.
35
G. King (2013) ‘Substantial Change Ahead’, Building News Victoria, iss. 1, March, p. 5, viewed 16 May
2013, <http://hia.com.au/upload/hia/documents/VIC/Building%20News/vic_bn_mar13.pdf>.
36
Australian Institute of Building (2012) Professional Builders Welcome Announcement of Victorian Building
Authority, Media Release, 29 November, viewed 16 May 2013,
<http://www.aib.org.au/scripts/cgiip.exe/WService=AIB/ccms.r?Pageid=6004&DispMode=goto%7C20104
>.
37
ibid.
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Mr Hunt also stated that front-end controls, such as regular audits and building
inspections from properly qualified and experienced building practitioners, were
critical. The AIB also advocates for a new residential disputes process that is ‘simple,
practical, cost-effective, timely and efficient’. 38

Australian Institute of Architects

While this Bill does not provide for the abolition of the Architects Registration Board
of Victoria (ARBV), architects have raised concern over further reforms,
foreshadowed in the Explanatory Memorandum, to abolish the ARBV as part of the
amalgamation to create the VBA. 39 In a media release, the Australian Institute of
Architects stated that while ‘there may be reasons to abolish the Victorian Building
Commission’, the ARBV ‘has been very effective over many years’ through its rigid
code of conduct. The Institute said that it has not been provided with any information
to suggest that the abolition of the ARBV is required or justified and expressed
concern that the new VBA ‘may blur, in the mind of the public, the distinction between
Architect and Builder’. 40

Fire Protection Association Australia

Fire Protection Association Australia (FPA Australia), whose members ‘are involved in
design, installation, inspection, commissioning and maintenance of fire protection
systems and equipment’, noted that they rely on ‘consistent application of regulatory
requirements’ and welcomed the establishment of the VBA. FPA Australia stated:
The Association remains supportive of strong leadership from the regulator(s) and
expects that the use of public funds, particularly those received from the building
permit levy system, should be used appropriately… 41

FPA Australia CEO Scott Williams said that stakeholder consultation on the
establishment of the VBA must include the fire protection sector ‘which represents a
significant portion of regulated building activity’ and further added:
Fire protection requirements included in the current regulations are numerous and
complex. FPA Australia considers that any enforcement and auditing actions proposed
to be applied by the VBA must go beyond auditing of administrative activities and
investigate compliance with technical requirements targeting high risk elements in
order to deliver true reform outcomes. 42
38

ibid.
Explanatory Memorandum, p. 1. Readers interested in the changes to the architectural profession in
future reforms may wish to consult Alex Milne’s article, prepared for Lovegrove Solicitors Construction
and Commercial Law Elibrary: A. Milne (2013) Revamped Regulation for Victorian Architects, Lovegrove
Solicitors Construction and Commercial Law Elibrary article, viewed 15 May 2013,
<http://www.lovegrovesolicitors.com.au/bulletin/regulation-architects>.
40
Australian Institute of Architects (Victoria) (2012) Abolition of Building Commission and Architects
Registration Board of Victoria, Media Release, 3 December, viewed 15 May 2013,
<http://www.architecture.com.au/i-cms?page=3264>.
41
Fire Protection Association Australia (2012) Fire Protection Association Australia Response to VBA
Announcement & Ombudsman’s Report, Media Release, 21 December, viewed 16 May 2013,
<http://www.fpaa.com.au/media/62543/media_release__fpa_australia_response_to_vba_announcement___ombudsmans_report.pdf>.
42
ibid.
39
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Consumer Groups
The Consumer Action Law Centre (Consumer Action) has welcomed the reforms,
stating that the creation of the VBA ‘represents a great opportunity to completely
overhaul the industry’s consumer protection measures which have been fundamentally
inadequate for a long time’. 43 In their July 2012 submission to the Victorian
Government’s Consultation on the Domestic Building Consumer Protection
Framework, prior to the release of the Ombudsman’s report, Consumer Action stated
that they supported the recommendations of the Auditor-General and recommended
that the Government review the governance model of the Building Commission. 44
Commenting on the Ombudsman’s report, the Consumers’ Federation of Australia
said that the Victorian building industry regulator ‘has allowed sub-standard builders to
be licensed, putting the public at “substantial risk”’. 45 Regarding the new VBA, the
Federation stated that they hoped these reforms are ‘a more effective use of public
funds and leads to increased consumer protection and public safety’. 46

Legal Groups
Several law firms that practice in the area of construction and property have released
statements responding to the new legislation and articles explaining the changes for
their clients. In their media release responding to the Ombudsman’s report, Colin
Biggers & Paisley (CBP) Lawyers said that the issues identified in the Ombudsman’s
report ‘are a cause for concern for all those in the industry, and in addition, those
Victorians seeking to engage builders for construction and renovation work’. 47 In
response to the November 2012 announcement on the formation of the VBA, CBP
Lawyers stated:

43

Consumer Action Law Centre (2012) Victorian Building Authority a Chance to Recast Fundamentally
Flawed Consumer Protection System, Media Release, 3 December, viewed 15 May 2013,
<http://consumeraction.org.au/media-release-victorian-building-authority-a-chance-to-recastfundamentally-flawed-consumer-protection-system/>.
44
Consumer Action Law Centre (2012) Submission: Submission to the Victorian Government’s
Consultation on the Domestic Building Consumer Protection Framework, 9 July, Consumer Action
website, viewed 15 May 2013, <http://consumeraction.org.au/submission-submission-to-the-victoriangovernments-consultation-on-the-domestic-building-consumer-protection-framework/>. See also
Consumer Action Law Centre (2012) Submission to the Victorian Government’s Consultation Paper: Victorian
Domestic Building Consumer Protection Framework, Domestic Building Consumer Protection Project, 6 July,
Melbourne, Consumer Action, viewed 15 May 2013, <http://consumeraction.org.au/wpcontent/uploads/2012/07/CALC-submission-Victorian-Domestic-Building-Consumer-Protection-July2012.pdf>.
45
Consumers’ Federation of Australia (2012) Building Commission Corruption Endangers Public, Media
Release, 15 December, viewed 15 May 2013, <http://consumersfederation.org.au/building-commissioncorruption-puts-the-public-in-danger/>. See also Consumers’ Federation of Australia (2012) Building
Authority Can Fix Fundamental Consumer Flaws, Media Release, 4 December, viewed 15 May 2013,
<http://consumersfederation.org.au/victorian-building-authority-can-fix-fundamental-consumerprotection-flaws/>.
46
ibid.
47
K. Devenish & C. Barrance, CBP Lawyers (2013) Ombudsman Finds Overspending and Corruption in
Victorian Building Commission, Media Release, 26 February, viewed 15 May 2013,
<http://www.cbp.com.au/Updates/Ombudsman-finds-overspending-and-corruption-in-Vic>.
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It is hoped that with the streamlining of the regulatory boards together with the
recommendations made by the Ombudsman regarding increasing reporting and
regulation of the practices within the Commission, the industry can be provided with a
watchdog that is free from corruption, indulgence and maladministration. 48

Stephen Smith, of Lovegrove Solicitors, wrote an article in 2011, tracing the history of
building regulation in Victoria over the past two decades and identifying several
problems that have occurred as a result of ‘stagnation and a reluctance to evolve’. 49 In
his article, he quotes colleagues from his firm, such as Professor Kim Lovegrove who
was the key legal advisor to the Victorian Government during the establishment and
implementation of the Building Act 1993. 50 Professor Lovegrove noted that building
control in Victoria had changed significantly and the Building Commission had
‘ventured into much broader terrain than was originally envisaged’, such as taking on
the registration of residential builders, augmenting the security for payment regime and
venturing into the green building space. 51 Notwithstanding this, Lovegrove stated that
the Act as a building control regulatory instrument had not evolved in keeping with the
building regulatory paradigm.
Mr Smith referred to the Commission’s response in recent media releases that there
needs to be more random auditing, however he argued that more auditing of building
surveyors was likely to ‘only bludgeon a profession that is already clearly wobbly’ as
building surveyors are overworked, lacking adequate resourcing and remuneration, and
‘increasingly isolated and cut adrift’. 52 He argued that the problems with the Victorian
building control include the ‘mismatched marriage’ of private certification with a
performance based building code which ‘lends itself to the lowering of regulatory
benchmarks’. Mr Smith also argued that there were inadequate fining and disciplinary
mechanisms available to the Building Professions Board. 53

48

ibid.
S. Smith (2011) Building Regulation Victoria from Nevada to the Never Never, 9 December, Lovegrove
Solicitors Construction and Commercial Law Elibrary article, viewed 17 May 2013,
<http://www.lovegrovesolicitors.com.au/elibrary/building-regulation->.
50
Professor Kim Lovegrove was also an Assistant Director of Building Control, instructing officer to
parliamentary counsel on the Building Act and author of the annotated Commentary Lovegrove on
Building Control.
51
Smith (2011) op. cit.
52
ibid.
53
ibid.
49
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4. Other Jurisdictions
This section of the Research Brief provides an overview of the regulation of the
building industry in New South Wales, Queensland, Western Australia and South
Australia.

New South Wales
The building industry in New South Wales is regulated by a number of different bodies
rather than one overarching authority. 54 Building regulation and certification provisions
are contained within a number of NSW Acts including the Environment, Planning and
Assessment Act 1979 (EP&A Act) and the Home Building Act 1989. The NSW Building
Professionals Board describes the NSW regulatory system as follows:






NSW Fair Trading licenses builders to carry out residential building work up to
three storeys, and also licenses various tradespersons who carry out work such as
carpentry, painting, bricklaying, fencing, flooring, structural landscaping, wall and
floor tiling and waterproofing.
The Building Professionals Board accredits building surveyors, engineers, land
surveyors and hydraulics services consultants to issue a range of certificates under
the EP&A Act and carry out periodic inspections of building work. Other
government boards register architects and land surveyors.
Other practitioners such as high-rise residential builders, building designers, many
engineers, disability access consultants, fire protection services consultants and a
range of sub-trades are not accredited or licensed by the government, but are self
regulated by industry. 55

Notably, as the last point regarding the state’s self-regulation approach shows, builders
working in the NSW commercial sector are not currently required to be licensed. 56
In August 2012, the O’Farrell Coalition Government established an inquiry into
insolvency in the NSW building and construction industry. 57 The inquiry was led by
Bruce Collins SC and is known as the ‘Collins Inquiry’. In November 2012, the
resulting report found that the following agencies, departments, boards and
instrumentalities all play some role in the regulation of the NSW building sector:




NSW Fair Trading
NSW Building Professionals Board
NSW Planning

54

See J. Wilkinson (2013) ‘Construction Industry in NSW: Background to the Insolvency Inquiry’, e-brief
04/2013, Sydney, NSW Parliamentary Research Service, viewed 22 May 2013,
<http://www.parliament.nsw.gov.au/prod/parlment/publications.nsf/key/ConstructionIndustryinNSW:Bac
kgroundtotheInsolvencyInquiry/$File/E-Brief+Construction+Industry+in+NSW.pdf>.
55
Cited in ibid., pp. 9-10; Building Professionals Board (2011) NSW Planning Review: Submission from
the Building Professionals Board, 4 November, Sydney, Building Professionals Board, p. 8, viewed 22 May
2013, <http://www.bpb.nsw.gov.au/resources/810/bpbplanningreview.pdf>.
56
Wilkinson (2013) op. cit., p. 10. See also B. Collins (2012) Final Report: Inquiry into Construction Industry
Insolvency in NSW, November, Sydney, NSW Government, p. 353, viewed 22 May 2012,
<http://www.services.nsw.gov.au/sites/default/files/pdfs/IICII-final-report.pdf>.
57
Wilkinson (2013) op. cit., p. 12.
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Self Insurance Corporation (NSW Home Warranty Insurance Fund)
Long Service Corporation
NSW Public Works
NSW Government Procurement
Home Building Advisory Council
WorkCover
Building Industry Co-ordination Committee. 58

The key recommendation of the Collins Inquiry report was that NSW consolidate the
functions spread across these bodies and adopt the Queensland model of a single
regulatory authority for the building industry. 59
The report recommended that the NSW government should – subject to a cost
benefit analysis – establish ‘a separate autonomous statutory authority entitled the
“NSW Building and Construction Commission” with the sole responsibility for control
and regulation of all aspects of the building and construction industry’. 60 The report
also recommended that the ‘the first key role’ of the commission should be the
establishment of a licensing system for builders and construction contractors operating
in the commercial building sector. 61
On 18 April 2013, the O’Farrell government released its response to the Collins
Inquiry recommendations, and stated that it would ‘examine’ the ‘benefits of the
consolidation of government functions relating to the building and construction
industry’. It further said that its consideration of the establishment of a NSW Building
and Construction Commission would be subject to a cost benefit analysis and the
outcomes of a current planning review. 62

Queensland
The Queensland building industry is regulated by a single overarching body called the
Queensland Building Services Authority (QBSA). The QBSA is a statutory authority
established by the Queensland Building Services Authority Act 1991. 63 The QBSA states
that it provides four main services to Queensland contractors and consumers: licensing

58

Collins (2012) op. cit. p. 352.
ibid., p. 4.
60
ibid., p. 351.
61
ibid., p. 353.
62
NSW Government (2013) NSW Government Response to the Independent Collins Inquiry into Insolvency in
the NSW Construction Industry, 18 April, p. 1, viewed 22 May 2013,
<http://www.services.nsw.gov.au/sites/default/files/pdfs/20130418-collins-inquiry-recommendations-andresponses.pdf>.
63
In addition to the Queensland Building Services Authority Act, the following Acts and Regulations
come under the regulatory responsibility of the QBSA: Building and Construction Industry Payments Act
2004; Building and Construction Industry Payments Regulation 2004; Domestic Building Contracts Act
2000; Domestic Building Contracts Regulation 2010; Queensland Building Services Authority Regulation
2003; Subcontractors Charges Act 1974. Queensland Building Services Authority (2013) ‘Legislation
Administered by BSA’, QBSA website, viewed 22 May 2013,
<http://www.bsa.qld.gov.au/PolicyAndLegislation/Legislation/Pages/Legislation.aspx>.
59
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services; dispute prevention and resolution services; home warranty insurance; and
information and education. 64 The QBSA explains that its ‘charter’ is:
…to regulate the building industry through the licensing of contractors; educating
consumers about their rights and obligations; making contractors aware of their legal
rights and responsibilities; handling disputes fairly and equitably; protecting consumers
against loss through statutory insurance; implementing and enforcing legislative
reforms; and where necessary prosecuting people not complying with the law. 65

In regard to organisational structure, the QBSA has a General Manager with executive
powers who is responsible for the overall management of the authority. There is also a
non-executive board, called the Queensland Building Services Board, comprising of
eight members appointed by the Governor in Council on the recommendation of the
Minister. 66
The QBSA states that the board ‘makes and reviews policies governing the
administration of the QBSA Act, and in conjunction with the General Manager
establishes the strategic direction of the [Q]BSA’. 67 The General Manager is
independent of the board but reports to it on the administration of legislation, QBSA’s
performance and the board’s policies. 68
In August 2012, the Newman LNP Government initiated a parliamentary committee
inquiry into the QBSA. The Transport, Housing and Local Government Committee
report on the Inquiry into the Operation and Performance of the Queensland Building
Services Authority was completed in November 2012. 69 The report stated that the
Committee was of the view that ‘there is a fundamental weakness in the “one stop
shop” structure of the QBSA’ which facilitates the perception that ‘the QBSA has an
essential conflict of interest in carrying out its functions and responsibilities’. 70
The Committee made 41 recommendations which included disbanding the QBSA and
establishing a new restructured authority:

64
Queensland Building Services Authority (2013) ‘About BSA’, QBSA website, viewed 22 May 2013,
<http://www.bsa.qld.gov.au/CareersatBSA/Pages/AboutBSA.aspx>. For further information on the
QBSA’s services see Transport, Housing and Local Government Committee (Qld) (2012) Inquiry into the
Operation and Performance of the Queensland Building Services Authority 2012, Report No. 14, Brisbane,
Transport, Housing and Local Government Committee, pp. 3-7, viewed 22 May 2013,
<http://www.parliament.qld.gov.au/documents/committees/THLGC/2012/INQBSA/121130_BSA_Report%20No.14.pdf>.
65
Queensland Building Services Authority (2012) Building Services Authority Annual Report 2011-2012,
Brisbane, QBSA, p. 8, viewed 22 May 2013,
<http://www.bsa.qld.gov.au/SiteCollectionDocuments/Annual%20Reports/Annual%20Report%202011%2
0-%202012.pdf>.
66
ibid.
67
ibid.
68
ibid. For further information on the governance arrangements of and between the QBSA Board and
the General Manager see: Transport, Housing and Local Government Committee (Qld) (2012) op. cit.,
pp. 8-10.
69
See Transport, Housing and Local Government Committee (Qld) (2012) op. cit.
70
ibid., p. 18.
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Recommendation 1
The Committee recommends that in the interests of improved confidence and
transparency, the “one stop shop” model for the provision of Queensland government
building services be discontinued and that the Queensland Building Services Authority
be disbanded as soon as alternative mechanisms for delivering its functions can be
established.
Recommendation 2
The Committee recommends that the Minister for Housing and Public Works
restructure the building services currently provided by the QBSA so that there is a
clear and transparent divide between the roles of licensing; management of directions
to rectify and complete work; and management of the limited home warranty scheme.
Recommendation 3
The Committee recommends that the Minister for Housing and Public Works,
consider the following model as a restructuring option for the new building services
authority. Establish a new statutory authority with each of the following functions
legislatively “firewalled” from each other and managed by an [sic] general manager who
is directly accountable to, and reports through, a decision making board (possibly
through a sub-committee) to the responsible Minister:
• registration and regulation of licensees and certifiers
• management of the limited home warranty scheme
• management of directions to rectify and complete. 71

On 25 February 2013, the Queensland Minister for Housing and Public Works tabled a
preliminary government response to the Committee recommendations, which stated
that the department has appointed an expert advisory panel to assess the
recommendations, and that KPMG has been engaged to carry out further stakeholder
consultation. The Minister said that he would table his final response by 30 May 2013. 72

Western Australia
The Western Australian building industry is regulated by the Western Australian
Building Commission which was established by the Building Commission Act 2011. The
Building Commission operates as a division of the Department of Commerce and
administers registration and licensing applications for builders, painters, building
surveyors, plumbers and construction contracts administrators. It is also responsible
for inspecting building services, investigating breaches of legislation, and providing
dispute resolution services. 73 The Building Commission is a product of reforms
introduced in 2011 (which became fully effective from 2 April 2012) in order to
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simplify and strengthen WA building regulation. The reforms also set up the Building
Services Board. 74
The Building Commission and Building Services Board replaced the governance and
registration system previously carried out through the Builders’ Registration Board,
Painters’ Registration Board, Building Surveyors Qualifications Committee and the
Building Disputes Tribunal. 75 Licensing of plumbers still occurs through the Plumbers
Licensing Board. 76
Prior to the reforms, all building surveyors operated through local authorities. The
new system enables private certification of building surveyors. 77 The new system also
introduced occupancy permits, such that most new buildings now require a building
permit, an occupancy permit and, later, a demolition permit, which can be issued by
local governments. 78 These permits were coupled with tougher fines for breaches, as
well as stronger oversight of owner-builders. Additionally, an increased role was given
to the State Administrative Tribunal, which can now have disputes that have not been
resolved by the Commission referred to it. Further legislation was introduced at the
end of 2012 to address approval delays that had been an unintended consequence of
the reforms. 79

South Australia
In South Australia, licensing for occupations and trades is conducted through South
Australia Consumer and Business Services (previously the Office for Consumer and
Business Affairs). 80 Building industry registration and licensing are covered by the
Building Work Contractors Act 1995 and the Plumbers, Gas Fitters and Electricians Act 1995.
Under this legislation, the Commissioner of Consumer Affairs is responsible for
licensing building work, plumbing, gas fitting and electrical contractors; registering
building work supervisors; and registering plumbing, gas fitting and electrical workers. 81
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