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Introduction
The Victorian Government introduced the Crimes Amendment (Gross Violence
Offences) Bill 2012 (‘the Bill’) on 12 December 2012. The main purpose of the Bill is to
provide a sentence of imprisonment with a minimum non-parole period of at least four
years for adult offenders who commit offences of gross violence, unless a prescribed
special reason applies.

1. Second Reading Speech
The Attorney-General, the Hon. Robert Clark, gave the second reading speech for the
Crimes Amendment (Gross Violence Offences) Bill 2012 on 13 December 2012. The
Attorney-General began his speech by stating that: ‘The government committed prior
to the election to introduce statutory minimum sentences for offenders who
intentionally or recklessly cause serious injury in circumstances of gross violence, and
this bill delivers on that commitment’. 1
He provided some examples of causing serious injury in circumstances of gross
violence such as: a young man leaving a football game who is king-hit from behind
without warning and then kicked in the head repeatedly, suffering permanent brain
damage. 2 He said that the Bill sends a clear message that such violent attacks will not
be tolerated and that it ‘will ensure that adult offenders who inflict gross violence will
go to jail and stay in jail for at least four years, unless the court decides that a genuinely
special reason applies’. 3
The Attorney-General noted that in undertaking this reform the government sought
advice from the Sentencing Advisory Council and has adopted many of the Council’s
recommendations from its report: Statutory Minimum Sentences for Gross Violence
Offences. 4
He then turned to the content of the Bill. Notably, his explanation of the Bill is
relatively detailed. Members are advised to refer to the transcript of the speech itself
for further information on each of the following subsections summarised in this
overview.
New Gross Violence Offences
The Attorney-General said that the Bill creates two new indictable offences in the
Crimes Act 1958, of intentionally or recklessly causing serious injury in circumstances of
gross violence. He said that the new gross violence offences are intended to capture a
subset of serious injury offences cases that involve a particularly high level of harm and
culpability. The prosecution must prove, in addition to the usual elements of causing
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Victoria, Legislative Assembly (2012) Debates, Book 19, 13 December, p. 5549.
ibid.
3
ibid., p. 5550.
4
ibid.
2
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serious injury offences, that the offence occurred in one of the listed circumstances of
gross violence. 5
New Definitions of Injury and Serious Injury
He explained that the Bill introduces new definitions of ‘injury’ and ‘serious injury’ into
the Crimes Act to replace the existing definitions in section 15. These new definitions
will apply to the new gross violence offences and to all other non-fatal offences against
the person in the Crimes Act. 6 He said that, at present, there is a low threshold for
offences involving serious injury and that the ‘definitional changes in this bill will mean
that serious injury offences will focus on the more serious end of the spectrum of
injuries, reflecting the gravity of the offences and the penalties which apply to those
offences’. 7
Circumstances of Gross Violence
He said that the Bill lists the circumstances that will be considered to constitute gross
violence for the purposes of the new offences, and that the prosecution only needs to
prove one of these circumstances. The first circumstance of gross violence is where
the offender has planned in advance to engage in conduct that would be likely to result
in serious injury. The second and third circumstances relate to group behaviour, where
‘an offender causes serious injury to a victim in company with two other persons’. It
will also be considered gross violence when ‘an offender causes serious injury pursuant
to a joint criminal enterprise with at least two additional persons’. 8 The fourth
circumstance is where an offender plans to have and use a weapon, and then has used
the weapon to cause serious injury. The fifth and sixth circumstances of gross violence
involve situations where serious injuries are caused to incapacitated victims. 9
Statutory Minimum Sentence for Gross Violence Offences
The Attorney-General then said that ‘Offenders found guilty of the new gross violence
offences will be sentenced in accordance with new provisions in the Sentencing Act
1991 that require a term of imprisonment with a non-parole period of four years to
be imposed, unless a special reason exists’. He noted that ‘juvenile offenders who are
found guilty of committing one of the new gross violence offences will not be subject
to a minimum sentence under this bill’. 10 He said that the maximum penalty for each
new offence mirrors the existing maximum penalty for intentionally or recklessly
causing serious injury: 20 years imprisonment for intentionally inflicting gross violence
and 15 years for recklessly inflicting gross violence. 11
Special Reasons Provisions
The Attorney-General explained that the special reasons provisions of the Bill ‘provide
the courts with scope in limited circumstances to consider factors that either
substantially reduce the offender’s moral culpability or provide a strong public policy
5

ibid.
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See ibid., pp. 5551-5552.
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reason for imposing a lesser sentence than the statutory minimum’. 12 The first special
reason is where the offender significantly assists the Crown or police. The second
special reason relates to offenders aged 18 to 20 who are established as being psychosocially immature and unable to regulate their own behaviour. The third and fourth
special reasons relate to the mental health and impairment of an offender. 13 The
Attorney-General additionally stated that:
The bill also recognises that there may be rare unforeseen circumstances where it
would be clearly outside the intention of the Parliament for the offender to be
sentenced to a non-parole period of four years or more. Therefore the bill provides
that a court may depart from the statutory minimum sentence if there are ‘substantial
and compelling circumstances’ to justify doing so. 14

He continued to state, however, that the court must first have regard to the
Parliament’s intention that a sentence for a gross violence offence should ordinarily
consist of a minimum non-parole period of four years. 15

12

ibid., p. 5552.
ibid., p. 5553.
14
ibid.
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2. Background
This background section provides information on the Coalition’s gross violence
sentencing policy and the Sentencing Advisory Council’s report on the matter, views
for and against the introduction of minimum sentences, as well as information on
sentencing in Victoria and sentencing statistics.

Coalition Gross Violence Policy and SAC Report

The Coalition went to the November 2010 Victorian state election with the policy of
implementing statutory minimum sentences for gross violence offences. The policy was
part of a broader law and order platform which included sentencing reform. Coalition
policy documents stated that serious violence in Victoria was increasing, that the
Victorian public believed current sentencing laws to be too lenient, and that a tougher
sentencing regime was required which included baseline sentencing 16 and a minimum
sentence for gross violence. 17 In the media release announcing the gross violence
policy, Coalition leader, the Hon. Ted Baillieu stated that:
Vicious kicking or stomping on the heads of victims is becoming commonplace, and the
deliberate carrying and use of knives to inflict terrible wounds continues unabated.
These attacks go way beyond spontaneous street brawls. They are part of a culture of
extreme violence that threatens to change forever the generally law-abiding and
peaceful way of life we have been so fortunate to enjoy in Australia. Too often,
current sentencing laws fail to deliver penalties that will protect the community and
deter would-be offenders. Three out of four offenders convicted of intentionally
causing serious injury receive a minimum jail term of two years or less. We need to
make it clear that those who deliberately set out to take part in violent attacks, or
who continue to inflict horrific injuries on incapacitated victims will spend a long time
behind bars. 18

In April 2011, the newly formed Coalition government requested the Sentencing
Advisory Council’s (SAC) advice on the implementation of the minimum sentence for
gross violence policy. The terms of reference specified the circumstances constituting
gross violence and requested recommendations on the way in which a minimum fouryear non-parole period for adults and two years for children aged 16-17 could

16

The Coalition baseline sentencing policy was announced separately to the gross violence policy in the
following media release: Victorian Liberal Nationals Coalition (2010) Coalition to Set Minimum Sentence
Standards for Serious Crimes, Media Release, 23 November. The media release stated that the Coalition
will legislate to set baseline sentences for certain serious offences, so that ‘In determining the minimum
non-parole period to be served by the offender, the sentencing judge will be required to start from the
baseline minimum sentence before applying aggravating or mitigating factors that would alter the
minimum non-parole period up or down from the baseline’. Baseline sentencing has also been the
subject of a Sentencing Advisory Council report: Sentencing Advisory Council (2012) Baseline Sentencing
Report, SAC, viewed 24 January 2013,
<https://sentencingcouncil.vic.gov.au/sites/sentencingcouncil.vic.gov.au/files/baseline_sentencing_report.p
df>.
17
T. Baillieu (2010) Violent Thugs to Face at Least Four Years in Jail for Gross Violence, Media Release, 24
November; Victorian Liberal Nationals Coalition (2010) The Victorian Liberal Nationals Coalition Plan for
Corrections, Melbourne, pp. 2, 6.
18
Baillieu (2010) op. cit.
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operate. 19 The SAC noted that the terms of reference did not ask it to consider the
merits of a statutory minimum sentence scheme. 20 The SAC was specifically asked to
advise on:





How the exceptional circumstances in which a court may impose a non-parole period
of less than the statutory minimum sentence should be best specified;
How the factors making the offence one of gross violence to which the minimum
sentence is applicable should be best specified;
The likely effects of recommendations and options put forward by the Council on
sentencing levels for the relevant offences and on the numbers of persons serving
custodial and non-custodial sentences; and
Any other matters the Council considered relevant. 21

The SAC consulted with criminal justice, government and non-government
stakeholders, made a public call for submissions, and held two discussion forums. 22
In October 2011, the SAC published the Statutory Minimum Sentences for Gross Violence
Offences Report. The SAC explained that the report contained ‘a package of
recommendations addressing both the form and content of the gross violence
offences, as well as the special reasons for exemption from the statutory minimum
sentences’. 23
The SAC summarised that it firstly recommended the creation of two new offences of
intentionally causing severe injury in certain circumstances and recklessly causing
severe injury in certain circumstances. 24 It secondly recommended that the offences of
intentionally causing severe injury and recklessly causing severe injury should be
excluded from the jurisdiction of the Children’s Court, provided that they are framed
as separate offences requiring a severe injury threshold in accordance with the first
recommendation. 25 It thirdly recommended that the exceptional circumstances be
called ‘special reasons’ and framed in a non-exhaustive list including: intellectual
disability or cognitive impairment; mental illness; particular psychosocial immaturity
and/or particular vulnerability in custody; and ‘assistance by the accused to police or an
undertaking by the accused to assist the Crown’. 26
The report also contained considerations of other matters considered relevant by the
SAC, including:



The impact on pleading practices, court delay and court costs;
The potential for a disproportionate impact on certain kinds of offenders;

19

Sentencing Advisory Council (2011) Statutory Minimum Sentences for Gross Violence Offences
Report, Melbourne, SAC, pp. vii, 1, viewed 16 January 2013,
<https://sentencingcouncil.vic.gov.au/sites/sentencingcouncil.vic.gov.au/files/statutory_minimum_sentence
s_for_gross_violence_offences_report.pdf>.
20
ibid., p. vii.
21
ibid.
22
ibid.
23
ibid., p. viii.
24
ibid., p. xiv.
25
ibid., p. xv.
26
ibid.
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The impact on Indigenous offenders, including the potential impact on the Koori
Court;
The impact on human rights obligations, including international human rights
obligations;
The loss of access to group conferencing and other rehabilitative and restorative
measures;
The impact on victims;
Issues of recidivism and deterrence; and
Custodial and future costs. 27

In November 2011, the Coalition issued a media release stating that they welcomed
the detailed SAC report advising on the implementation of the gross violence policy,
and that legislation would be prepared for introduction in 2012. 28

Views For and Against Statutory Minimum Sentences

The issue of statutory minimum sentences is controversial and strong views are held
both for and against the introduction of a minimum sentencing scheme in Victoria.

Views in Favour of Minimum Sentences

Those in favour of statutory minimum sentences, such as the Herald Sun 29 newspaper
and the victims of crime group – the Crime Victims Support Association 30 (CVSA),
argue that judges are ‘out of touch’ with community views on sentencing and are too
lenient on offenders. The Herald Sun states that it ‘has campaigned vigorously for
adequate sentencing’ 31 and that ‘Punishment for violent crime must be taken into far
greater account by the courts’. 32 The CVSA states that: ‘It is an understatement to
declare that the public is often quite unhappy with sentences handed down to
convicted criminals by judges. The impression, hard to ignore, is that judges are a
segment of society that is greatly removed from the norm’. 33
The Herald Sun and the CVSA argue that sentencing should reflect the beliefs and
values of the public who, they state, want tougher sentences for offenders that have
committed serious crimes and caused significant harm to innocent people. 34 They
27

ibid., pp. xiii, 123.
R. Clark (2011) Vic Govt Welcomes Sentencing Advisory Council Report on Gross Violence Offence, Media
Release, 10 November.
29
For example see: G. Wilkinson (2010) ‘No Justice Revealed: How Top Judges go Soft on Worst
Crimes’, Herald Sun, 5 August, p. 1; P. Anderson (2010) ‘Victims Family Stunned – Grieving Parents
Watch as Judge Cuts Impact Statements’, Herald Sun, 14 September, p. 9; A. Howe (2010) ‘Victims – It’s
a Dirty Word – Not Only Does the Judiciary Fail Us with Lenient Sentencing – It is Causing Brain
Damage to the Blameless Victims of Crime’, Herald Sun, I November, pp. 32-33; Editorial (2011) ‘Report
a Joke’, Herald Sun, 1 April, p. 3; G. Wilkinson (2011) ‘Rapists Get Off Lightly’, Herald Sun, 24 March, p.
15; Editorial (2012) ‘What About the Victims of Shocking Crimes’, Herald Sun, June 14, viewed 23
January 2013, <http://www.heraldsun.com.au/opinion/what-about-the-victims/story-e6frfhqo1226394889736>.
30
See Crime Victims Support Association (2013) ‘Law Reform: Sentencing’, CVSA website, viewed 22
January 2013, <http://www.cvsa.asn.au/sentencing.html>.
31
Editorial (2011) Herald Sun, op. cit.
32
Editorial (2010) ‘Crime and Punishment’, Herald Sun, 5 August, p. 32.
33
CVSA (2013) op. cit.
34
See list of example Herald Sun articles in footnote 29 and CVSA (2013) op. cit.
28
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argue that the criminal justice system is presently weighted in favour of the offender
rather than the victim, as too much emphasis is placed on the offender’s mitigating
circumstances and not enough on the impact of the crime on the victim and the
victim’s family. 35 As the former Queensland Sentencing Advisory Council stated in its
discussion of views on minimum sentencing: ‘The impacts on victims of serious crime
and their families can be devastating, and continue long after an offender has served
their sentence’. 36
The CVSA submission to the Victorian SAC’s report on minimum sentencing for gross
violence offences states that the CVSA ‘welcome[s] the introduction of mandatory
sentencing’. 37 The CVSA submission further states that:
The experience the CVSA has had in dealing with its members, most of whom either
are victims of crime or have been closely related to victims, is that when we see
sentencing we deem to be grossly lenient, it often acts as a further crime by the courts
upon the victim, in addition to the original crime by the accused. To be aware that the
felon pays in proportion to the wrong he has done to his victim and to the victim’s
loved ones, does not eradicate the suffering but still does have a therapeutic effect
upon those who have suffered such a loss. 38

The CVSA website states that not only do bad sentencing decisions exacerbate harm
to the victim, as there is no tangible public condemnation of the perpetrator who can
continue their criminal pursuits, but also ‘that the public in these cases will lose
significant confidence in the judicial system as a whole’. 39
In mid-2011, the Coalition government conducted a survey of public views on
sentencing which found that the public supported longer sentences for intentionally
causing serious injury. The self-selecting survey was available in hardcopy in the Herald
Sun and on the Herald Sun and Department of Justice websites. It received 18,562
responses. 40 The Department of Justice report on the survey explained that
‘respondents were asked what they thought the most appropriate sentence would be
in 17 hypothetical scenarios covering 15 types of serious crime, each with a unique set
of simplified circumstances’. 41 In case 7 which provided an example of intentionally
causing serious injury, the most common sentence designated by respondents was 1620 years imprisonment and the median non-parole period was 11-15 years. 42 For case
9 which provided an example of recklessly causing serious injury the most common
sentence was a community corrections order and the median sentence was 1-2 years
35

ibid.
Queensland Sentencing Advisory Council (2011) Minimum Standard Non-parole Periods: Final Report,
Brisbane, p. ix, viewed 22 January 2013,
<http://www.sentencingcouncil.qld.gov.au/__data/assets/pdf_file/0009/107676/PDFFinalReport.pdf>.
37
CVSA (2011) ‘SRA Submission by the CVSA to “Sentencing for Gross Violence”’, Melbourne, p. 4.
38
ibid.
39
CVSA (2013) op. cit.
40
Department of Justice (2011) Sentencing Survey: Results of Community Consultation, Melbourne, DoJ, p.
4, viewed 25 January 2013, <http://myviews.justice.vic.gov.au/previous-consultations/sentencing-surveyresults-of-community-consultation.html>.
41
ibid.
42
ibid., pp. 23-24.
36
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imprisonment. 43 Notably, the example of recklessly causing serious injury presented in
the survey does not equate to the threshold for serious injury proposed by the Bill.
Critics of the survey, including the Victorian Greens, stated that it was oversimplified
and unscientific and should not be used to inform public policy. 44

Views Against Minimum Sentences

Those against the introduction of minimum sentences include legal groups, academics,
community sector and church groups. They argue that evidence shows that statutory
minimum sentences (which they see as a form of mandatory sentencing) do not work
as intended to deter crime and can lead to injustice and added delays and costs to the
criminal justice system. They also argue that the media can oversimplify the complex
reality of sentencing and that studies show that the public is less punitive when it is
informed about how sentencing works and the details of particular cases. 45
The SAC report on minimum sentences for gross violence stated that a significant
number of submissions were opposed to the policy and were concerned that fixed
minimum sentences would undermine judicial discretion in sentencing:
A significant number of both submissions and comments received by the Council from
stakeholders in consultations strongly objected to the introduction of statutory
minimum sentences… Many stakeholders were of the view that discretion is a
fundamental principle of sentencing that allows a court to tailor a sentence to the
unique requirements of a particular case, and consequently, any form of fixed penalty,
however carefully structured, could not entirely avoid unjust outcomes. 46

The Law Institute of Victoria (LIV) submission to the SAC report stated that the LIV
objected in the ‘strongest terms’ to the proposal to introduce mandatory minimum
terms of imprisonment. 47 The LIV further stated that: ‘We believe that independent,
highly qualified, professional and experienced judicial officers are best placed to impose
43

ibid., p. 27.
See S. Pennicuik (2011) Greens Want Answers on Sentencing Survey, Media Release, 17 August, viewed
25 January 2013, <http://vic.greens.org.au/content/greens-want-answers-sentencing-survey>;
ABC Television (2011) ‘What’s Wrong with this Sentence?’, Media Watch, 22 August, viewed 25 January
2013, <http://www.abc.net.au/mediawatch/transcripts/s3299463.htm>; Jesuit Social Services (2011)
Sentencing Survey Results Must Not Inform Government Policy, Media Release, 5 December, viewed 25
January 2013, <http://www.jss.org.au/policy-and-advocacy/news/352-media-release-sentencing-survey-5dec2011>.
45
See B. McCarthy (2012) ‘The Weight of Sentencing Reform’, Catholic Social Services website, viewed
23 January 2013, <http://www.css.org.au/documents/Sentencing18Feb12.pdf>; K. Rossmanith (2012)
‘The Work of Judges: Why Wisdom Matters and Sentencing by Numbers is Selling Justice Short’, The
Monthly, no. 150, pp. 12-20, viewed 29 January 2013, <http://www.themonthly.com.au/tough-crimeadvocates-all-rise-work-judges-kate-rossmanith-6159>; A. Gray & G. Elmore (2012) ‘The
Constitutionality of Minimum Mandatory Sentencing Regimes’, Journal of Judicial Administration, vol. 22,
no. 1, pp. 37-47; M. Warren (Chief Justice of Victoria) (2011) ‘Does Judicial Independence Matter?’,
Victorian Bar News, no. 150, pp. 12-20.
46
SAC (2011) op. cit., p. 2.
47
Law Institute of Victoria (2011) Sentencing Advisory Council – Statutory Minimum Sentences for Gross
Violence, p. 3, viewed 22 January 2013, <http://www.liv.asn.au/getattachment/eabce1e7-36e2-4ba1-bdea888a5ce2f84f/Statutory-Minimums-for-Gross-Violence.aspx>. This submission stated that it was to be
read in conjunction with a second submission document: Law Institute of Victoria (2011) Mandatory
Minimum Sentencing, viewed 23 January 2013, <http://www.liv.asn.au/getattachment/22c3c2c9-45a5-45c496e6-f0affdfe2ff8/Mandatory-Minimum-Sentencing.aspx>.
44
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the most appropriate sentence, taking into account all the circumstances of a case’. 48
The LIV summary of its views included, but was not limited to, the following points:









Advocates of mandatory sentencing claim that it prevents crime, provides consistency
in sentencing, and that it constitutes a democratic response to widespread public
concern about crime. The overwhelming evidence from Australia and overseas,
however, demonstrates that mandatory sentencing does not reduce crime through
deterrence nor incapacitation, and may lead to increased crime rates in the long run,
as imprisonment has been shown to have a criminogenic effect.
Mandatory minimum sentencing leads to inconsistent sentencing results through the
imposition of sentences that may be disproportionate to the gravity of the offending.
The introduction of mandatory minimum sentencing would undermine the guideline
principles in the Sentencing Act 1991, and well-understood common law principles
relating to sentencing discounts and proportionality.
Mandatory sentencing regimes do not remove discretion from the criminal justice
system, but shift that discretion away from judicial officers and on to police and
prosecutors…
Mandatory sentencing regimes exacerbate court delay… as offenders contest charges
in order to avoid the mandatory minimum sentence… “Closure” for victims of crime
will be delayed under the government’s proposal, as more matters will be contested.
Victims of crime will also be subjected to the rigours of cross examination as offenders
seek to avoid the mandatory minimum penalty.
The proposal will have a significant impact on the costs of judicial administration,
policing and legal aid funding, as more matters are contested. The proposal will [also]
result in burgeoning costs in relation to housing more prisoners, for longer. 49

The LIV stated that rather than introducing minimum sentences, it would be preferable
to educate the public on the current sentencing regime, as empirical studies show that
perceptions of justice change as the public becomes more informed. 50 The LIV said that
studies indicate that, in the abstract, the public thinks that sentences are too lenient.
However, studies also ‘indicate that the public has very little understanding of crime
and sentencing, and rely almost entirely on the mass media (who have a vested interest
in sensationalising the news, in order to sell more of it) for information in relation to
these complex matters’. 51 Notably, a study which surveyed jurors ‘as opposed to
uninformed members of the public, in relation to the appropriateness of sentences in
particular cases’ showed that:
more than half of the jurors, who were as informed as the judge about the facts of the
case, and the circumstances of the offender, suggested a more lenient sentence than
the trial judge imposed, when asked to do so. Further, when informed of the sentence,
90% of the jurors said that the judge’s sentence was (very or fairly) appropriate. 52

48

Law Institute of Victoria (2011) Sentencing Advisory Council, op. cit.
Law Institute of Victoria (2011) Mandatory Minimum Sentencing, op cit., p. 3.
50
ibid., p. 14.
51
ibid., pp. 13-14.
52
ibid., p. 14. For jury study see K. Warner et. al. (2011) Public Judgement on Sentencing: Final Results of
the Tasmanian Jury Study, Trends & Issues in Crime and Criminal Justice, no. 407, Australian Institute of
Criminology, viewed 23 January 2013, <http://www.aic.gov.au/documents/A/B/7/%7bAB703D46-E9134384-B3DB-646DC27EF2D3%7dtandi407.pdf>.
49
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Sentencing in Victoria

The Sentencing Advisory Council has published a number of very useful papers
explaining information on sentencing in Victoria.
Hoel and Gelb discuss the ‘tension’ between the parliament and the courts in the area
of sentencing. They explain that although Parliament can legislate to prescribe
maximum or minimum sanctions for offences and enact legislation to guide the courts,
it has no power over what sentences the judiciary ultimately determine. 53 They
contend that the judiciary are best placed to make sentencing determinations because
they ‘are in a position to assess all of the facts and circumstances of individual cases’. 54
While the judiciary have the discretion to determine the type and severity of a
sanction, this discretion is guided by both legislation and common law principles 55 and
is also subject to an appeal process enabling a review by higher courts. 56
Hoel and Gelb observe that offences that have mandatory prison sentences in Victoria
are rare. They include acts of arson (s 39C of the Country Fire Authority Act 1958) and
recidivist disqualified or suspended driving (s 30 of the Road Safety Act 1986). 57
In Victoria the Sentencing Act 1991 is the principal guiding Act which sets out
sentencing guidelines. The principal purposes of sentencing listed in the Act are set out
below:
PART 2—GOVERNING PRINCIPLES
5 Sentencing guidelines
(1) The only purposes for which sentences may be imposed are—
(a) to punish the offender to an extent and in a manner which is just in all of the
circumstances; or
(b) to deter the offender or other persons from committing offences of the same or a
similar character; or
(c) to establish conditions within which it is considered by the court that the
rehabilitation of the offender may be facilitated; or
(d) to manifest the denunciation by the court of the type of conduct in which the
offender engaged; or
(e) to protect the community from the offender; or
(f) a combination of two or more of those purposes.

53

Sentencing Advisory Council (2008) Sentencing Matters: Mandatory Sentencing, research report
prepared by A. Hoel & K. Gelb, Melbourne, SAC, p. 3, viewed 10 January 2013,
<http://sentencingcouncil.vic.gov.au/content/publications/mandatory-sentencing-research-paper>.
54
Sentencing Advisory Council (2008) Mandatory Sentencing, information paper prepared by A. Hoel &
K. Gelb, Melbourne, SAC, p. 7, viewed 10 January 2013,
<http://sentencingcouncil.vic.gov.au/content/publications/mandatory-sentencing-research-paper>.
55
According to the Sentencing Advisory Council, the common law principles which ‘guide and limit’
sentencing include: proportionality, parity and totality and the avoidance of double punishment.
Sentencing Advisory Council (2008) Sentence Appeals in Victoria: Statistical Research Report, Melbourne,
SAC, p. 10, viewed 10 January 2013, <https://sentencingcouncil.vic.gov.au/content/publications/sentenceappeals-victoria-statistical-research-report>.
56
Sentencing Advisory Council (2008) Sentencing Matters: Mandatory Sentencing, op. cit., p. 3.
57
ibid. p. 2.
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Hoel and Gelb note that the other broad principles in the Act that guide the judiciary
are: that a court must not impose a sentence that is more severe than that which is
necessary to achieve the purpose or purposes for which the sentence is imposed (s 5
(2E)(3)) and that the sentence must be proportionate to the seriousness of the
offence. 58
They also illustrate how various sentencing determinations are made by applying the
sentencing guidelines set out in Sentencing Act below to real case studies. In doing so,
they demonstrate how the sentencing outcomes can vary significantly in cases involving
the same offence, once the guidelines are applied. 59
PART 2—GOVERNING PRINCIPLES
5 Sentencing guidelines
(2) In sentencing an offender a court must have regard to—
(a) the maximum penalty prescribed for the offence; and
(b) current sentencing practices; and
(c) the nature and gravity of the offence; and
(d) the offender's culpability and degree of responsibility for the offence; and
(e) whether the offender pleaded guilty to the offence and, if so, the stage in the
proceedings at which the offender did so or indicated an intention to do so; and
(f) the offender's previous character; and
(g) the presence of any aggravating or mitigating factor concerning the offender or of
any other relevant circumstances.

In their discussion of the issues pertaining to mandatory sentencing Hoel and Gelb
state:
Sentences that are substantially lower than the maximum penalties prescribed by
parliament are seen by some to suggest that the courts are failing to comply with the
will of parliament. However, in Victoria, such criticisms fail to recognise that in the
Sentencing Act 1991 (Vic) parliament has stated that the maximum penalty is just one
factor that the courts must take into account and that parliament has provided the
courts with a discretion as to how those factors are to be applied in each case. 60

Criticisms of Discretionary Sentencing
In stating the aforesaid, they raise public criticisms of discretionary sentencing: that it
results in inconsistent sentencing; that it results in sentences that are perceived by the
community as being too lenient; and that it results in sentences that are regarded as a
failure to carry-out the will of an elected Parliament (and therefore the will of the
public who elected it). 61

58

ibid., p. 4.
See Sentencing Advisory Council (2008) Mandatory Sentencing, op. cit., pp. 2-6.
60
Sentencing Advisory Council (2008) Sentencing Matters: Mandatory Sentencing, op. cit., p. 5.
61
ibid., p. 5.
59
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Criticisms of Mandatory and Presumptive Sentencing 62
By using real life case studies to demonstrate how the application of sentencing
guidelines arrives at different sentencing results, Hoel and Gelb illustrate the
complexity of cases. They also demonstrate how the application of mandatory and
presumptive sentencing with a view to increasing the severity and consistency of
sentencing, can also result in unjust sentencing due to its failure to take into account
individual case complexities and variation. In addition to the social costs of mandatory
and presumptive sentencing just outlined, Hoel and Gelb also cite the burdensome
economic costs of imprisonment (the 2011-12 net operating expenditure per prisoner
per day in Victoria $267.56). 63 They conclude by noting that ‘ample evidence suggests’
that these sentencing approaches can and will lead to a greater use of ‘circumvention’
practices such as plea-bargaining, ultimately defeating the purpose of consistent
sentencing. 64

62

Hoel and Gelb describe presumptive sentencing as ‘an attenuated form’ of mandatory sentencing, in
which parliament prescribes ‘the sanction type and a minimum level of severity for a given offence’ (such
as a non-parole period) which must be imposed by the courts unless defined exception provisions apply.
ibid,. pp. 1-2.
63
Productivity Commission (2013) Report on Government Services 2013, Chapter 8 Corrective Services
Table 8A.35 p.1., Productivity Commission website, viewed 31 January 2013
http://www.pc.gov.au/gsp/rogs/2013>.
64
Sentencing Advisory Council (2008) Sentencing Matters: Mandatory Sentencing, op. cit., p. 21.
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Sentencing Statistics
The Sentencing Advisory Council Sentencing Snapshot publications provide a snapshot
of first instance sentences in the higher courts of Victoria. This section looks at
sentencing data for people who were sentenced for causing serious injury intentionally
and people who were sentenced for causing serious injury recklessly, over the period
2006-07 to 2010-11 in the higher courts of Victoria.
Causing Serious Injury Intentionally
There were 596 people sentenced 65 in Victoria for causing serious injury intentionally
over the five year period, 389 (65 per cent) were given a period of imprisonment. 66
Table 1 below presents annual data for the number of people sentenced over the
period, as well as the number of imprisonment sentences handed out and the
proportion of imprisonment sentences.
Table 1. The Number of People Sentenced for Causing Serious Injury
Intentionally and the Number and Proportion Who Received A Term of
Imprisonment, 2006-07 to 2010-11.
No. of People
Sentenced

No. of Imprisonment
Sentences

% of Imprisonment Sentences

2006-07

139

86

61.9

2007-08

126

73

57.9

2008-09

104

71

68.3

2009-10

116

76

65.5

Year

111
83
74.8
Source: Sentencing Advisory Council (2012) ‘Causing Serious Injury Intentionally’, Sentencing Snapshot,
Melbourne, SAC, p. 2. This Table is based on principal sentence data.
2010-11

The number of people sentenced to prison was highest in 2006-07 (86 people), but the
highest proportion of imprisonment sentences was handed out in 2010-11 (74.8 per
cent).
Figure 1 below plots the average length of imprisonment term imposed on offenders
sentenced for causing serious injury intentionally over the period 2006-07 to 2010-11.
The offence of causing serious injury intentionally carries a maximum penalty of 20
years imprisonment and/or a fine of 2,400 penalty units ($338,016). 67 As mentioned
65

These statistics are based on the first or principal sentence, that is, the individual sentence imposed
for a single charge. See Sentencing Advisory Council (2012) ‘Causing Serious Injury Intentionally’,
Sentencing Snapshot: Sentencing Trends in the Higher Courts of Victoria 2006-7 to 2010-11, no. 125,
Melbourne, SAC, p. 2 and 4, viewed 17 January 2013 <http://sentencingcouncil.vic.gov.au/page/aboutsentencing/sentencing-statistics/sentencing-snapshots>.
66
ibid., p. 2.
67
Based on the 2012-2013 penalty unit value of $140.84. See: Office of the Chief Parliamentary Counsel
(2012) ‘Penalty and Fee Units’, OCPC website, viewed 17 January 2013,
<http://www.ocpc.vic.gov.au/CA2572B3001B894B/pages/faqs-penalty-and-fee-units>.
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earlier, there were 389 offenders who were given a sentence of imprisonment over
the 5 year period, which ranged from 5 days to 15 years. The average length of
imprisonment imposed however, was between 3 years 8 months and 4 years 9
months. 68
There were 23 offenders who were given fines over the five year period, varying from
$100 to $10,000. The average fine was $1,035. 69
Figure 1. The Average Length of Imprisonment Term Imposed on
Offenders Sentenced for Causing Serious Injury Intentionally 2006-07 to
2010-11.
4 years 9 months

2010–11

4 years 6 months

2009–10

3 years 8 months

2008–09

4 years

2007–08

3 years 11 months

2006–07
0.0

1.0

2.0

3.0

4.0

5.0

Average Length of Imprisonment Term Imposed in Years
Source: Sentencing Advisory Council (2012) ‘Causing Serious Injury Intentionally’, Sentencing Snapshot,
Melbourne, SAC, p. 5. This Table is based on principal sentence data.

There were 392 people given a total effective sentence 70 of imprisonment for causing
serious injury intentionally between 2006–07 and 2010–11. The duration of total
effective sentences ranged from 5 days to 21 years and 4 months, and the ‘most
common’ total effective imprisonment length (79 people), was 4 years to less than 5
years. 71
Non-Parole Period Imposed
386 of these also received a non-parole period ranging from 3 months to 18 years. The
most common non-parole period handed out (89 people), was 2 years to less than 3
years. 72

68

Sentencing Advisory Council (2012) ‘Causing Serious Injury Intentionally’, op. cit., p. 5.
ibid., p. 10.
70
A sentence for multiple charges (which aggregates the principal sentence for each charge and has
regard as to whether the sentences are to be served cumulatively, partly cumulatively or concurrently),
is a total effective sentence. ibid., p. 4.
71
ibid., pp. 4, 6.
72
ibid., pp. 6-7.
69
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Over the five year period, the average length of non-parole periods ranged from a low
of 2 years and 7 months (2008-09) to a high of 3 years and 7 months (2009-10). The
latest figure for 2010-11 was 3 years and four months. 73
“The most common combination of imprisonment length and non-parole period
imposed was 4 years with a non-parole period of 2 years”. 74
Causing Serious Injury Recklessly
There were 577 people sentenced in the higher courts for causing serious injury
recklessly over the five year period of which 261 (45 per cent) received a term of
imprisonment. 75
Table 2 below presents annual data for the number of people sentenced over the
period, as well as the number of imprisonment sentences handed out and the
proportion of imprisonment sentences. The number and proportion of people
sentenced to imprisonment was highest in 2010-11, (65 people and 53.7 per cent). 76
Table 2. The Number of People Sentenced for Causing Serious Injury
Recklessly and the Number and Proportion Who Received A Term of
Imprisonment, 2006-07 to 2010-11.
No. of People
Sentenced

No. of Imprisonment
Sentences

% of Imprisonment Sentences

2006-07

103

51

49.5

2007-08

122

41

33.6

2008-09

120

45

37.5

2009-10

111

59

53.2

Year

65
121
Source: Sentencing Advisory Council (2012) ‘Causing Serious Injury Recklessly’, Sentencing Snapshot,
Melbourne, SAC, p. 2. This Table is based on principal sentence data.
2010-11

53.7

Figure 2 below plots the average length of imprisonment term imposed on offenders
sentenced for the principal offence of causing serious injury recklessly, over the period
2006-07 to 2010-11.
The indictable offence of causing serious injury recklessly carries a maximum penalty of
15 years imprisonment and/or a fine of 1,800 penalty units ($253,512). 77 There were
261 offenders who were given a principal sentence of imprisonment over the 5 year
73

ibid., p. 7.
ibid., p. 8.
75
The offence of causing serious injury recklessly can also be heard summarily in the Magistrates’ Court,
and tends to occur where the offence is seen by the court as being less serious in nature. Sentencing
Advisory Council (2012) ‘Causing Serious Injury Recklessly’, Sentencing Snapshot Sentencing Trends in the
Higher Courts of Victoria 2006-7 to 2010-11, no. 126, Melbourne, SAC, p. 2, viewed 18 January 2013,
<http://sentencingcouncil.vic.gov.au/page/about-sentencing/sentencing-statistics/sentencing-snapshots>.
76
ibid., p. 2.
77
ibid.
74
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period. Terms ranged from 2 months and 15 days to 10 years (11 years after appeals),
while the majority of people receiving imprisonment (87 people), were sentenced to 2
years to less than 3 years. 78 The average length of imprisonment imposed however,
was between 1 year 11 months and 2 years 10 months.
There were 41 offenders who were given fines over the five year period, varying from
$100 to $5,000. The average fine was $1,572. 79
Figure 2. The Average Length of Imprisonment Term Imposed on
Offenders Sentenced for Causing Serious Injury Recklessly 2006-07 to 201011.
2 years 8 months

2010-11

2 years 10 months

2009-10

2 years 5 months

2008-09

2 years 8 months

2007-08
1 year 11 months

2006-07
0.0

1.0

2.0

3.0

Average Length of Imprisonment Term Imposed in Years
Source: Sentencing Advisory Council (2012) ‘Causing Serious Injury Recklessly’, Sentencing Snapshot,
Melbourne, SAC, p. 5. This Table is based on principal sentence data.

There were 266 people given a total effective sentence of imprisonment for causing
serious injury recklessly over the five year period. The duration of total effective
sentences ranged from 2 months and 15 days to 10 years (11 years 6 months after
appeals), with the majority of people receiving a total effective sentence of
imprisonment (84 people), of 2 years to less than 3 years. 80
Non-Parole Period Imposed
246 of these also received a non-parole period ranging from 3 months to 8 years (9
years after appeals). The most common non-parole period handed out (110 people),
was 1 year to less than 2 years. 81

78

ibid., p. 5.
ibid., p. 10.
80
ibid., p. 6.
81
ibid., pp. 6-7.
79
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Over the five year period, the average length of non-parole periods ranged from a low
of 1 year and 3 months (2006-07) to a high of 1 year and 11 months (2007-08). The
latest figure for 2010-11 was 1 year and 6 months. 82
“The most common combination of imprisonment length and non-parole period
imposed was 2 years with a non-parole period of 1 year”. 83

82
83

ibid., p. 7.
ibid., p. 8.

18

Parliamentary Library Research Service

3. The Bill
This section of the Research Brief summarises the key provisions of the Bill. For an
overview of the Bill in its entirety, readers are directed to the Explanatory
Memorandum.

Part 1 - Preliminary

Clause 1 outlines the purposes of the Bill, which are—
(a) to amend the Crimes Act 1958—
(i)
to substitute definitions of injury and serious injury; and
(ii)
to insert offences of causing serious injury intentionally in circumstances of
gross violence and causing serious injury recklessly in circumstances of gross
violence; and
(b) to amend the Sentencing Act 1991 to provide for sentences with a minimum nonparole period for those offences.

Clause 2 contains the commencement provision. It states that the Act will come into
operation on a day to be proclaimed. If the Act has not come into operation before 30
January 2014, it comes into operation on that day.

Part 2 – Amendment of the Crimes Act 1958

Clause 3 replaces the definitions of ‘injury’ and ‘serious injury’ in section 15 of the
Crimes Act with the following new definitions:
Injury means—
(a) physical injury; or
(b) harm to mental health—
whether temporary or permanent.
Serious injury means—
(a) an injury (including the cumulative effect of more than one injury) that—
(i)
endangers life; or
(ii)
is substantial and protracted; or
(b) the destruction, other than in the course of a medical procedure, of the foetus of a
pregnant woman, whether or not the woman suffers any other harm. 84

Clause 3 also inserts the following new definitions:





84

‘firearm’, which has the same meaning as in the Firearms Act 1996;
‘harm to mental health’, which includes psychological harm but does not include
an emotional reaction such as distress, grief, fear or anger unless it results in
psychological harm;
‘imitation firearm’ and ‘offensive weapon’, which have the same meaning as in
section 77(1A);
‘physical injury’, which includes unconsciousness, disfigurement, substantial pain,
infection with a disease and an impairment of bodily function.

Paragraph (b) replicates paragraph (b) of the current definition of serious injury.
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Clause 4 inserts new sections 15A and 15B in the Crimes Act, which introduce two
new indictable offences.
Section 15A provides that a person must not intentionally cause serious injury to
another person in circumstances of gross violence, without lawful excuse. The
maximum penalty is level 3 imprisonment (20 years maximum).
Section 15B provides that a person must not recklessly cause serious injury to another
person in circumstances of gross violence, without lawful excuse. The maximum
penalty is level 4 imprisonment (15 years maximum).
For each new offence, any one of the following constitutes circumstances of gross
violence—
(a) the offender planned in advance to engage in conduct and at the time of planning—
(i)
the offender intended that the conduct would cause a serious injury; or
(ii)
the offender was reckless as to whether the conduct would cause a serious
injury; or
(iii)
a reasonable person would have foreseen that the conduct would be likely to
result in a serious injury;
(b) the offender in company with 2 or more other persons caused the serious injury;
(c) the offender participated in a joint criminal enterprise with 2 or more other persons in
causing the serious injury;
(d) the offender planned in advance to have with him or her and to use an offensive
weapon, firearm or imitation firearm and in fact used the offensive weapon, firearm or
imitation firearm to cause the serious injury;
(e) the offender continued to cause injury to the other person after the other person was
incapacitated;
(f) the offender caused the serious injury to the other person while the other person was
incapacitated.

Clause 4 also inserts new section 15C, which states that a person may be found guilty
of an offence against section 15A or 15B whether or not any other person is
prosecuted for or found guilty of the offence.
Clause 5 of the Bill inserts new section 422 in the Crimes Act, which provides for
alternative verdicts. Subsection (1) states that:
If on the trial of a person charged with an offence against section 15A the jury are not
satisfied that the person is guilty of the offence charged but are satisfied that he or she
is guilty of an offence against section 16 [causing serious injury intentionally], the jury
may acquit the accused of the offence charged and find the person guilty of an offence
against section 16 and the person charged is liable to punishment accordingly.

Similarly, subsection (2) provides that the offence of causing serious injury recklessly
under section 17 of the Crimes Act is available as an alternative verdict to the offence
of causing serious injury recklessly in circumstances of gross violence under section
15B. 85
85

Explanatory Memorandum, p. 8.
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Clause 6 inserts new section 618, a transitional provision.
Clause 7 amends Schedule 8 to the Crimes Act to provide that the two new offences
are ‘forensic sample offences’. According to the Explanatory Memorandum:
A finding of guilt for a gross violence offence will enliven sections 464ZF and
464ZFAAA of the Crimes Act 1958 which set out the procedures for obtaining
forensic samples, in particular circumstances, following the commission of forensic
sample offences. 86

Part 3 – Amendment of the Sentencing Act 1991

Clause 8 inserts the new gross violence offences in the definition of ‘serious offence’ in
section 3(1) of the Sentencing Act.
Clause 9 inserts new sections 10 and 10A in the Sentencing Act.
New section 10 ‘establishes a statutory minimum sentence’ for an offender found guilty
of one of the new gross violence offences. 87 Subsection (1) states:
In sentencing an offender for an offence against section 15A or 15B of the Crimes Act
1958 (whether on appeal or otherwise), a court must impose a term of imprisonment
and fix under section 11 a non-parole period of not less than 4 years unless the court
finds under section 10A that a special reason exists.

New section 10(2) provides that subsection (1) does not apply to a person who aids,
abets, counsels or procures the commission of the offence; or a person who is under
the age of 18 years at the time the offence was committed.
New section 10A sets out the circumstances in which a court may find that a ‘special
reason exists’, 88 which include:
(a) the offender has assisted or has given an undertaking to assist, after sentencing,
law enforcement authorities in the investigation or prosecution of an offence; or
(b) the offender—
(i)
is of or over the age of 18 years but under 21 years at the time of the
commission of the offence; and
(ii)
proves on the balance of probabilities that he or she has a particular
psychosocial immaturity that has resulted in a substantially diminished
ability to regulate his or her behaviour in comparison with the norm for
persons of that age; or
(c) the offender proves on the balance of probabilities that—
(i)
at the time of the commission of the offence, he or she had impaired
mental functioning that is causally linked to the commission of the offence
and substantially reduces the offender's culpability; or

86

ibid., p. 9.
ibid., p. 10.
88
ibid., p. 11.
87
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(ii)

he or she has impaired mental functioning that would result in the
offender being subject to significantly more than the ordinary burden or
risks of imprisonment; or
(d) the court proposes to make a hospital security order or a residential treatment
order in respect of the offender; or
(e) there are substantial and compelling circumstances that justify doing so.

In determining whether there are ‘substantial and compelling circumstances’ under
subsection (e), the court must have regard to:
(a) the Parliament's intention that a sentence of imprisonment should ordinarily be
imposed and that a non-parole period of not less than 4 years should ordinarily be
fixed for an offence against section 15A or 15B of the Crimes Act 1958; and
(b) whether the cumulative impact of the circumstances of the case would justify a
departure from that sentence and minimum non-parole period.

In section 10A, ‘impaired mental functioning’ means:
(a)
(b)
(c)
(d)
(e)

a mental illness within the meaning of the Mental Health Act 1986; or
an intellectual disability within the meaning of the Disability Act 2006; or
an acquired brain injury; or
autism spectrum disorder; or
a neurological impairment, including but not limited to dementia.

If a court makes a finding that a ‘special reason’ exists under section 10A, it must state
the special reason in writing and enter it in the records of the court. Non-compliance
with this provision by the court does not invalidate any order made by it.
Clause 10 inserts a reference to the new gross violence offences in clause 2 and clause
3 of Schedule 1, so that each offence is a ‘violent offence’ and ‘serious violent offence’
for the purposes of Part 2A of the Sentencing Act. This means that an offender found
guilty of one of the new offences may be considered a ‘serious violent offender’ under
that Part. 89

Part 4 – Repeal of Amending Act

Clause 11 provides for the repeal of the amending Act on 30 January 2015.

89

ibid., p. 15.
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4. Other Jurisdictions
Each of the jurisdictions examined below vary in their sentencing approaches and
legislative frameworks and use different terminology to describe their sentencing
schemes. The extent of judicial discretion available varies considerably. Some
jurisdictions reserve mandatory and minimum sentences for particularly violent crimes,
while others have included theft and property offences. This section will focus on
some examples of mandatory and minimum sentencing provisions in New South
Wales, the Northern Territory, Western Australia and the United Kingdom. 90 Baseline
sentencing schemes are beyond the scope of this paper. 91

New South Wales

In New South Wales, section 61 of the Crimes (Sentencing Procedure) Act 1999 sets out
mandatory life sentences for certain offences. 92 Section 61(1) states:
A court is to impose a sentence of imprisonment for life on a person who is convicted
of murder if the court is satisfied that the level of culpability in the commission of the
offence is so extreme that the community interest in retribution, punishment,
community protection and deterrence can only be met through the imposition of that
sentence. 93

Section 61(3) stipulates that nothing in s 61(1) affects the general power of the court
to reduce penalties (s 21(1)). 94
With regard to serious drug offences, section 61(2) states:
A court is to impose a sentence of imprisonment for life on a person who is convicted
of a serious heroin or cocaine trafficking offence if the court is satisfied that the level
of culpability in the commission of the offence is so extreme that the community
interest in retribution, punishment, community protection and deterrence can only be
met through the imposition of that sentence and the court is also satisfied that:
(a) the offence involved:
(i) a high degree of planning and organisation, and
(ii) the use of other people acting at the direction of the person
convicted of the offence in the commission of the offence, and
(b) the person was solely or principally responsible for planning, organising and
financing the offence, and
90

Currently, mandatory sentencing provisions apply to Australian states and territories for the offence
of people smuggling, in Commonwealth legislation in section 73.1-73.3A of the Criminal Code Act 1995
(Cth) and section 233A-233D of the Migration Act 1958 (Cth).
91
For example, the standard non-parole period scheme in New South Wales (contained in Division 1A
of Part 4 of the Crimes (Sentencing Procedure) Act 1999) is one of the models discussed in detail by the
Sentencing Advisory Council in its recent Baseline Sentencing Report (see: Sentencing Advisory Council
(2012) Baseline Sentencing Report, op. cit., pp. xiv, 23-25).
92
‘Imprisonment for life’ means ‘the term of the person’s natural life’ (s 19(A)(2)).
93
Section 19A of the Crimes Act 1900 also addresses murder and specifies that a person who is
convicted of murder is liable to imprisonment for life.
94
Section 21(1) of the Crimes (Sentencing Procedure) Act 1999 states:
‘If by any provision of an Act an offender is made liable to imprisonment for life, a court may
nevertheless impose a sentence of imprisonment for a specified term’.
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(c) the heroin or cocaine was of a high degree of purity, and
(d) the person committed the offence solely for financial reward.

Section 61(5) specifies that nothing in s 61(2) ‘limits or derogates from the discretion
of a court to impose a sentence of imprisonment for life on a person who is convicted
of a serious heroin or cocaine trafficking offence’. This section does not apply to a
person who was less than 18 years at the time of the offence (s 61(6)).
A person who is convicted of murdering a police officer must receive a sentence of
imprisonment for life. In 2011, the Crimes Amendment (Murder of Police Officers) Act
2011 inserted section 19B in the Crimes Act 1900 (NSW), which provides for
mandatory life sentences to be imposed on persons convicted of murdering police
officers. 95 The Attorney-General, the Hon. Greg Smith was reported as saying that this
legislation is directed at people ‘who kill, having intended to kill or cause serious harm’
and that ‘The murder of a police officer is a direct attack on our community and
warrants exceptional punishment’. 96
Section 19B states that a court is to impose a sentence of imprisonment for life for the
murder of a police officer if the murder was committed:
(a) while the police officer was executing his or her duty, or
(b) as a consequence of, or in retaliation for, actions undertaken by that or any other
police officer in the execution of his or her duty,
and if the person convicted of the murder:
(c) knew or ought reasonably to have known that the person killed was a police
officer, and
(d) intended to kill the police officer or was engaged in criminal activity that risked
serious harm to police officers. 97

Subsection (4) removes the discretion of the court to impose a shorter sentence in
circumstances where a police officer is murdered. 98 Section 19B(6) also states that
nothing in this section ‘affects the prerogative of mercy’, that is, the power of the
Crown to grant a pardon to a person who has been convicted of an offence and
sentenced by a court. 99
Section 19B does not apply to an offender under the age of 18 years at the time the
murder was committed, or if the offender had a significant cognitive impairment at that
time (s 19B(3)(a)-(b)).
95

New South Wales, Parliamentary Debates, Legislative Council, 26 May 2011, p. 1095.
New South Wales, Parliamentary Debates, Legislative Assembly, 20 June 2011, p. 2851.
97
Crimes Act, s 19B(1).
98
Section 19B(4) states:
‘If this section requires a person to be sentenced to imprisonment for life, nothing in section 21 (or any
other provision) of the Crimes (Sentencing Procedure) Act 1999 or in any other Act or law authorises a
court to impose a lesser or alternative sentence’.
99
This power is generally exercised by the Governor or Governor-General on advice of the executive
government (statutory recognition is given in s 270 of NSW’s Crimes (Administration of Sentences) Act
1999).
96
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Northern Territory

Controversial mandatory sentencing provisions were introduced in the Northern
Territory in 1997. Mandatory sentencing for ‘property offences’ was contained in
section 78A of the Sentencing Act which stated that a court must order a first time
offender to not less than 14 days imprisonment, a second time offender to not less
than 90 days and a third time offender to not less than 12 months imprisonment. A
similar mandatory sentencing scheme for property offences was introduced for
juveniles in section 53AE in the Juvenile Justice Act 1983. Both these sections outlining
mandatory sentencing for property offences for both adults and juveniles were
repealed in 2001. 100
Replacing the repealed section 78A with a new section 78A and 78B, the current
legislative framework provides for judicial discretion in sentencing offenders for
‘aggravated property offences’, 101 but requires that the court take into account the
purpose of that section (Division 6) which is ‘to ensure that community disapproval of
persons committing aggravated property offences is adequately reflected in the
sentence imposed on those persons’ (s 78A). 102
Division 6A addresses mandatory imprisonment for violent offences. Section 78BA
states:
78BA Mandatory imprisonment for certain violent offences
(1) This section applies to:
(a) any of the following violent offences:
(i) an offence against section 181 or 186 of the Criminal Code;
(ii) an offence against section 188 or 189A of the Criminal Code that
results in harm to the victim; and
(b) any other violent offence committed after the offender has (before or after
the commencement of this section) been found guilty of:
(i) a violent offence; or
(ii) an offence substantially corresponding to a violent offence
committed against a law that was later repealed or the law of some
other jurisdiction (including a jurisdiction outside Australia).
(1A) However, if an offence in subsection (1)(a) relates to causing or resulting in only
physical harm to a victim, this section applies only if the harm is a physical injury that
interferes with the victim's health. 103

100

Furthermore, the Juvenile Justice Act 1983 was replaced by the Youth Justice Act.
Section 78A of the repealed section of the Sentencing Act referred more broadly to ‘property
offences’, while the current section 78A and 78B refers to ‘aggravated property offences’.
102
Section 78B(2) states that a court that records a conviction against an offender found guilty of an
aggravated property offence must either order the offender to serve a term of imprisonment or order
the offender to participate in an approved project under a community work order ‘unless there are
exceptional circumstances in relation to the offence or the offender’. Section 78B(4) states that:
‘Nothing in subsection (2) is to be taken to affect the power of a court to make any other order
authorised by or under or under this or any other Act in addition to an order made in accordance with
the subsection’.
103
Example given in the Act: A is found guilty of an offence against section 186 for unlawfully causing
physical harm to B. If the harm consists only of pain that does not amount to a physical injury that
interferes with B's health, this section does not apply to the sentencing of A for the offence.
101
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(2) If a court finds an offender guilty of an offence to which this section applies, the
court must record a conviction and must order that the offender serve:
(a) a term of actual imprisonment; or
(b) a term of imprisonment that is partly, but not wholly, suspended.
(3) This section does not prevent the sentencing court from exercising powers that
may be exercised consistently with this section.

The certain offences contained in the Criminal Code, referred to above, are:
 Section 181: ‘unlawfully causing serious harm to another person’
 Section 186: ‘unlawfully causing harm to another person’
 Section 188: ‘common assault’ 104
 Section 189A: ‘assaults on police’
While a term of imprisonment is mandatory, there is no minimum sentence prescribed
in section 78BA and the sentencing court is able to exercise its powers.
Section 78BB(1) states that where a court finds an offender guilty of a sexual offence,
the court must record a conviction and must order that the offender serve ‘a term of
actual imprisonment’ or ‘a term of imprisonment that is suspended by it partly but not
wholly’. Section 78BB(2) states: ‘Nothing in subsection (1) is to be taken to affect the
power of a court to make any other order authorised by or under this or any other
Act in addition to an order under subsection (1).’
Regarding minimum non-parole periods, section 53 states that a court sentencing an
offender to be imprisoned for life or for 12 months or longer (that is not suspended in
whole or part) must ‘as part of the sentence, fix a period during which the offender is
not eligible to be released on parole’ unless certain circumstances of the particular
case would make the fixing of such a period inappropriate. 105

104

Section 188(2) specifies that the person guilty of an offence of common assault is liable to a greater
punishment if the person assaulted: suffers harm; is a female and the offender is a male; is under the age
of 16 years and the offender is an adult; is unable because of infirmity, age, physique, situation or other
disability effectively to defend himself or to retaliate; is a member of the Legislative Assembly, the House
of Representatives or the Senate and the assault is committed because of such membership; is a
member of the public service or a justice of the peace and is acting in the execution of his duty or is
acting in aid of such a person; is working, at the time of the assault, as the driver of a commercial
passenger vehicle (as defined in the Commercial Passengers (Road) Transport Act) or in work incidental
to the driving or operation of the vehicle; is engaged in the lawful service of any court document or in
the lawful execution of any process against any property or in making a lawful distress; has done an act
in the execution of any duty imposed on him by law and the assault is committed because of such act; is
assaulted in pursuance of any unlawful conspiracy; is indecently assaulted; or is threatened with a firearm
or other dangerous or offensive weapon.
105
A court must fix a period under section 53(1) of not less than 50 per cent of the period of
imprisonment and cannot fix a period of less than 8 months (s 54) but the court may also decide not to
fix a non-parole period if it considers it inappropriate to do so (s 54(3)). For certain sexual offences, the
court must fix a period under section 53(1) of not less than 70 per cent of the period of imprisonment
(s 55). Again, the court may choose not to fix a non-parole period if it considers it inappropriate to do
so (s 55). There are also certain provisions that relate to the fixing of non-parole periods for offences
against persons under 16 years (in s 55A) and the fixing of new non-parole periods in respect of multiple
sentences (s 57).
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For murder, a standard non-parole period of 20 years is fixed in s 53A(1)(a) or 25
years for murders in certain circumstances. 106 The sentencing court may refuse to fix a
non-parole period ‘if satisfied the level of culpability in the commission of the offence is
so extreme the community interest in retribution, punishment, protection and
deterrence can only be met if the offender is imprisoned for the term of his or her
natural life without the possibility of release on parole’ (s 53A(5)).

Western Australia

An increase in car thefts and a succession of deaths following high-speed police
pursuits led to controversial legislation being introduced in Western Australia in 1992
in the form of the Crime (Serious and Repeat Offenders) Sentencing Act 1992 (repealed).
This Act provided for the sentencing of juveniles who commit certain offences
involving the use of motor vehicles and of both juveniles and adults who repeatedly
committed motor vehicle thefts and certain other offences. This Act expired in June
1994.
In 1996, amendments to the Criminal Code (WA) prescribed mandatory sentences for a
person with at least two previous convictions for home burglaries. For burglary
offences, the court must sentence ‘a repeat offender’ of burglary in a place ‘ordinarily
used for human habitation’ to at least 12 months imprisonment (s 401(4)(a)) or if the
offender is a young person to either 12 months imprisonment or 12 months detention
‘as the court thinks fit’ (s 401(4)(b)). 107 A court shall not suspend a term of
imprisonment imposed under this section (s 401(5)).
In 2009, further sentencing provisions were made in the Criminal Code Amendment Act
2009 which set out mandatory sentencing for serious assault in s 318A(2)-(5), grievous
bodily harm in s 297(5)-(8) and murder in s 279(4) and s 279(6).
Section 297 specifies that when grievous bodily harm is caused by an adult to a police
officer or other prescribed public official a court must sentence the offender to a term
of imprisonment of at least 12 months and must not suspend that sentence (s 297(7)).
If the offender is a young person, the court must sentence the offender to either three
months imprisonment or three months detention, must not suspend any term of
imprisonment and must record a conviction against the offender (s 297(5)).
In section 318 of the Criminal Code, a court must sentence any person who is guilty of
serious assault against a person who is performing a function of a public nature (such
as a police officer or health care provider) or any person aiding a public officer, to
either a term of imprisonment for at least nine months if the offender is armed with
any dangerous or offensive weapon or instrument or if the offender is in company with
another person or persons (s 318(1)(l), s 318(4)(a)).

106

Such as if the victim was a police officer; the victim was under 18 years; the offender also sexual
assaulted the victim; the offender had previous convictions for homicide or murder in s 53A(3).
107
A ‘repeat offender’ means a person who ‘it is proved to the satisfaction of the court’ that the
offender committed two prior home burglary offences (s 400(3)).
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If the offence is not committed with a dangerous weapon or in company, the court
must still sentence the offender to a term of imprisonment of at least six months (s
318(4)(b)). The court must sentence juvenile offenders to a term of imprisonment or
detention of at least three months, must not suspend that sentence and must record a
conviction against that person (s 318(2)).
In section 279(4), a person, other than a child, who is guilty of murder must be
sentenced to life imprisonment ‘unless that sentence would be clearly unjust given the
circumstances of the offence and the person’ and ‘the person is unlikely to be a threat
to the safety of the community when released from imprisonment’, in which case the
person is liable to imprisonment for 20 years (s 279(4)). A court that does not
sentence a person guilty of murder to life imprisonment must give written reasons why
life imprisonment was not imposed in s 279(6). In section 90 of the Sentencing Act
1995, a court that sentences an offender to life imprisonment for murder must either
set a minimum non-parole period of at least 10 years, or order that the offender must
never be released.

United Kingdom

In the United Kingdom, mandatory minimum sentencing for murder is contained in the
Criminal Justice Act 2003. Mandatory minimum sentencing for crimes such as serious
drug trafficking and domestic burglary is contained in the Power of Criminal Courts
(Sentencing) Act 2000. Limited judicial discretion is permitted in certain circumstances
and judges must provide the reasons for not imposing the mandatory sentences.
Schedule 21 of the Criminal Justice Act 2003 set out ‘starting points’ which the court
must use in determining the minimum term component of a mandatory life sentence
for anyone convicted of murder. 108 The starting point depends on the seriousness of
the offence and the age of the offender. For example, a ‘whole life’ is the starting point
for a murder where the offender was aged 21 or over when the offence was
committed and which involves a substantial degree of premeditation or planning, the
abduction of the victim, or sexual or sadistic conduct. Other cases in which the
seriousness of the offence is ‘exceptionally high’ and which the ‘appropriate starting
point is a whole life order’ includes, as outlined in Schedule 21:
(b) the murder of a child if involving the abduction of the child or sexual or sadistic
motivation,
(c) a murder done for the purpose of advancing a political, religious, racial or
ideological cause, or
(d) a murder by an offender previously convicted of murder.

Regarding serious drug trafficking offences, section 110(2) of Power of Criminal Courts
(Sentencing) Act 2000 states that a court ‘shall impose an appropriate custodial
sentence for a term of at least seven years except where the court is of the opinion
that there are particular circumstances which – (a) relate to any of the offences or to
the offender; and (b) would make it unjust to do so in all the circumstances’.
108

See also s 269, which sets out the ‘effect of life sentence’ and circumstances for the determination of
minimum terms in relation to mandatory life sentences.
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Regarding domestic burglary (defined as ‘a building or part of a building which is a
dwelling’) 109 section 111(2) of the Power of Criminal Courts (Sentencing) Act 2000 states
that a court ‘shall impose an appropriate custodial sentence for a term of at least three
years’ for repeat offenders (who have been convicted of three domestic burglaries)
except where ‘the court is of the opinion that there are particular circumstances
which – (a) relate to any of the offences or to the offender; and (b) would make it
unjust to do so in all the circumstances’.

109

As noted in the legal guidance by the Crown Prosecution Service, there has been little case law on
what a dwelling is, however in R v Massey [2001] 2 Cr. App. R. (S) 80 the court viewed burglary of a
hotel bedroom was ‘akin to burglary of domestic premises’. See Crown Prosecution Service (2013)
‘Mandatory and Minimum Custodial Sentences’, CPS website, viewed 22 January 2013,
<http://www.cps.gov.uk/legal/l_to_o/mandatory_and_minimum_custodial_sentences/>.
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