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Introduction
On 7 June 2012, the Minister for Planning, the Hon. Matthew Guy, introduced the
Planning and Environment Amendment (VicSmart Planning Assessment) Bill 2012 (‘the
Bill’) into the Legislative Council.1 The Bill proposes to amend the Planning and
Environment Act 1987 (‘the principal Act’) to establish a new assessment process for
specified planning permit applications. The new process aims to reduce the processing
time for straightforward, low impact planning permit applications.

1. Second Reading Speech
The Planning Minister gave the second reading speech for the Bill on 19 June 2012. 2 Mr
Guy explained that all planning permit applications in Victoria are currently processed
in the same way, regardless of their complexity. He also said that ‘permit applicants do
not know up-front what standards they need to meet’.3 The Minister specified that
these issues were leading to delays, wasted resources and decreased productivity.
The Minister outlined that the government was introducing a specific permit process,
known as VicSmart, for simple, straightforward planning proposals. He said that the
amendments to the Planning and Environment Act, as proposed by the Bill, would be
the first step in implementing the new process and that subsequent changes would also
be required to planning regulations and planning schemes. Mr Guy commented that the
implementation of the new process would involve consultation with stakeholders.4
The Minister stated that the new process would ensure that paperwork requirements
and delays for ‘sensible’ improvements to properties, such as replacing a fence or
building an extension, would not be disproportionate to the nature of the proposals.
He also indicated that the new process would be suitable for specific types of
development only: ‘To be suitable, it must be possible to write clear assessment
criteria and to be satisfied that, if those criteria are met, a permit will be issued’.5
Further to this, the Minister stated that VicSmart ‘would not be used to push through
inappropriate development’.6
The Minister explained that local council planning staff with suitable expertise would be
responsible for the assessment of applications under the new process. He indicated
that this would ensure that timely decisions could be made in an effective and efficient
manner.7 Mr Guy outlined that a 60 day statutory timeframe currently exists for all

1

The Bill was introduced in the Legislative Council as the Planning Minister is a Member of the Upper
House.
2
Victoria, Legislative Council (2012) Debates, 19 June, Book 11, pp. 3075-3077.
3
ibid., p. 3075.
4
ibid., p. 3076.
5
ibid.
6
ibid.
7
ibid.
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permit applications in Victoria and that this timeframe would be reduced for
applications considered under the new permit process.8

2. The Bill
This section of the Research Brief provides an overview of the main provisions of the
Planning and Environment Amendment (VicSmart Planning Assessment) Bill 2012. For a
description of the Bill in its entirety readers are directed to consult the Explanatory
Memorandum.

Part 1 – Preliminary
Clause 1 outlines that the purpose of the Bill is to ‘introduce a new assessment
process for specified permit applications’.
Clause 2 provides that the Act will commence on a day or days to be proclaimed. If
any provisions are not already in operation by 20 May 2013, they will commence on
that day.

Part 2 – VicSmart Planning Assessment Process for Permits
Clause 3 will amend section 6(2) of the principal Act to ‘enable a planning scheme to
set out different procedures for particular classes of permit applications’.9 The
insertion of new paragraphs (kca), (kcb) and (kda) will allow a planning scheme to
provide for:





Classes of permit applications that are exempted from the ‘more information’
requirements specified in section 54 of the principal Act.
Classes of permit applications that are exempted wholly or in part from certain
matters to be considered by the responsible authority outlined in section 60(1)(b)
to (e) and (1A). These matters include: the objectives of planning in Victoria;
objections and other submissions; any decision and comments received from a
referral authority; and significant environmental, social or economic effects.
Classes of applications for review that are exempted wholly or in part from the
matters to be considered by VCAT outlined in section 84B(2)(b) to (ja) of the
principal Act. These sections require that VCAT considers, for example, Victoria’s
planning objectives, approved regional strategy plans or state environment
protection policies when undertaking a review.

Clause 4 of the Bill will substitute a new section 13 into the principal Act to clarify that
‘a person or body can be the responsible authority’ for different aspects of a planning
scheme.10 In his second reading speech, the Planning Minister explained that this clause
8

ibid.
Planning and Environment Amendment (VicSmart Planning Assessment) Bill 2012, Explanatory
Memorandum, p. 2.
10
ibid.
9
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(in conjunction with clause 8) empowers the Chief Executive Officer of a council (or
delegate) to be the responsible authority for applications submitted via the new permit
process.11
Clause 5 of the Bill will provide that the details of planning applications, where a
Council officer is the responsible authority, must be kept in the same register as
planning applications that are decided by the municipal council. The explanatory
memorandum states that this clause, ‘will avoid the need for a municipal council to
keep two separate planning registers’.12
Clause 6 of the Bill is linked to the amendments made by clause 3 of the Bill and
relates to the ‘more information’ requirement of the current planning application
process. Clause 6 will insert new section 54(3) into the principal Act to specify that
when a permit application is of a class that is exempted from the ‘more information’
requirement, the responsible authority must not require the applicant to provide
further information before the responsible authority or a referral authority considers
the application.
Clause 7 is also linked to the changes made to section 6 under clause 3 of the Bill.
Clause 7 amends section 60 of the Act which outlines the matters that must be
considered by the responsible authority when determining the outcome of a planning
permit application. The Bill inserts new subsection (3A) which will provide that if an
application for a permit is of a class that is exempted by a planning scheme (wholly or
partially) from the requirements of section 60(1)(b) to (e) and (1A), it is not necessary
for the responsible authority to consider these matters before determining the
outcome of the application.
Clause 8 of the Bill inserts new section 61A, which refers to decisions where the
responsible authority is a Council officer, into the principal Act. The new section will
apply the conflict of interest provisions of the Local Government Act 1989 to a Council
CEO or other Council officer when the CEO or Council officer is acting as the
responsible authority for a planning permit application under the new process.
Clause 9 of the Bill is linked to the changes to section 6 of the principal Act made by
clause 3 of the Bill. Clause 9 will amend section 84B of the Act which specifies the
matters that the Tribunal must consider when determining an application for review.
The Bill will insert new subsection (3) which will provide that where an application for
review is of a class that is exempted by a planning scheme (wholly or partially) from
the requirements of subsections 2(b) to (ja), the Tribunal is not required to consider
the exempted matters when determining the application.

11

Victoria, Legislative Council (2012) Debates, 19 June, Book 11, p. 3077.
Planning and Environment Amendment (VicSmart Planning Assessment) Bill 2012, Explanatory
Memorandum, p. 2.
12
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3. Background
Victorian Planning System Ministerial Advisory Committee
Initial Report
The Minister for Planning appointed the Victorian Planning System Ministerial Advisory
Committee (‘the Committee’) on 14 June 2011. The six-member Committee, chaired
by planning consultant Geoff Underwood, was formed to:
…provide advice on ways of improving the planning system including the legislative
base, the structure of planning schemes including the structure of state and local policy
provisions, as well as regulations under the Planning and Environment Act 1987.13

The Committee delivered its initial report to the Minister in December 2011.14 The
report contained 67 preliminary findings across a range of planning areas, including: the
leadership of planning in Victoria; the architecture and structure of the planning
system; the administration of the planning system; and planning processes.
The Committee made three recommendations relating to the assessment streams for
permit applications. These were:





A system of planning permit application streams should be developed for different
land use and or development categories. These streams should align with revised
notice provisions, referral authority procedures and adjusted timelines for decision
making.
A Code Assess process be developed and piloted in selected municipalities for a
variety of buildings and/or works and/or nominated subdivision proposals.
An audit of existing permit triggers in the planning scheme be undertaken to
identify where permit triggers could be reduced.15

The rationale for each of these recommendations is described below.

The Appropriateness of a Single Stream Process

In Victoria, land use and development in each municipality is controlled by a planning
scheme. A planning scheme contains: state and local planning policies; zones and
overlays; and other provisions influencing how land can be developed or used.16 The
zones and overlays in a planning scheme provide for three possible process outcomes
for proposed developments:
13

M. Guy, Minister for Planning (2011) ‘Victorian Planning System Ministerial Advisory Committee –
Terms of Reference’, p. 1, viewed 29 May 2012,
<http://www.dpcd.vic.gov.au/planning/panelsandcommittees/current/vpsmac>.
14
Victorian Planning System Ministerial Advisory Committee (2011) Victorian Planning System Ministerial
Advisory Committee Initial Report, Melbourne, DPCD, viewed 29 May 2012,
<http://www.dpcd.vic.gov.au/planning/panelsandcommittees/current/vpsmac>.
15
ibid., p. 136.
16
Department of Planning and Community Development (2008) Planning – A Short Guide, Melbourne,
DPCD, p. 4, viewed 4 June 2012,
<http://www.dpcd.vic.gov.au/__data/assets/pdf_file/0020/41267/Planning_-_a_Short_Guide.pdf>.
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Allow a particular development or use without a permit, generally subject to the
fulfilment of certain conditions;
Require approval for a permit with or without conditions; or
Prohibit a specific development or use occurring.17

In Victoria, all applications for a planning permit, regardless of the scale, complexity or
significance of the proposal, are currently managed using the same ‘single stream’
process.18 Under this process, once a permit application has been submitted to the
responsible authority (usually the local council), there are a range of actions that may
be undertaken: the application may be referred to a referral authority; more
information may be sought from the applicant; public notice of the application may be
given; or the application may progress straight to the decision-making stage.
Once the responsible authority has made a decision, the authority may: issue the
permit if there were no objections; issue a Notice of Decision if there were objections
and the responsible authority intends to approve the permit; or issue a Notice of
Refusal.19
The Committee stated that ‘a number of’ councils, industry groups, individuals and
professional practitioners had indicated that the current ‘one size fits all’ approach to
permit applications required amendment.20 The Committee reported that these
stakeholders believed that a system with more than one stream could ‘more capably
reflect the scale and complexity of a use and/or development proposal and its likely
impact with the relevant process, time and expertise required to assess the
application’.21
The Committee also cited a previous report on the Victorian Planning System
(referred to as ‘the Modernising Report’) which stated:
Process requirements for applications that involve little or no consideration of policy,
or only require testing against mainly technical criteria, can be made unnecessarily
complex.22

The Committee recognised that the planning scheme already provides for a shorter
permit procedure for some applications as these permit triggers are exempt from
notice and third party review rights (for example, under the existing Heritage Overlay,
construction of a fence requires a permit but the permit process is exempt from
notice requirements and third party review rights).23

17

Victorian Planning System Ministerial Advisory Committee (2011) op. cit., p. 128.
For an overview of the current planning permit process, see: ibid., p. 129.
19
ibid.
20
ibid., p. 130.
21
ibid.
22
ibid., p. 131.
23
ibid., p. 132. See also: 43.01-3 of the Heritage Overlay of the Victoria Planning Provisions available at:
<http://planningschemes.dpcd.vic.gov.au/vpps/>.
18

6

Parliamentary Library Research Service

For these reasons, the Committee stated:
…there are procedural and public policy benefits to codify existing practice and
introduce via legislative change, different types of permit application processes that
more appropriately align with the scale and potential amenity impact of these
proposals.24

Further to this, the Committee reported that previous reviews of the planning system
had considered the principle of ‘streaming’ permit applications and tailoring public
notice requirements to different classes of permit applications.25 It reported that most
submissions to the Committee on the ‘streaming’ proposal supported that approach.26
The Committee also recommended that an audit of planning permit triggers in planning
schemes should be undertaken to identify where such triggers could be removed.27
The Committee suggested that a two stream permit application approach, consisting of
a Code Assess stream and a Merit Assess stream, could be a way to organise classes of
permit applications.28 The proposed streams and accompanying classes of permit
applications are shown below:






Code Assess – Class 1 – Quantitative Assessment
Merit Assess (no notice) – Class 2 – Simple Assessment
Merit Assess (no notice) – Class 3 – Impact Considered Assessment
Merit Assess (notice) – Class 4 – Limited Assessment
Merit Assess (notice) – Class 5 – General Assessment

The Committee proposed that planning permit applications submitted in the Code
Assess – Class 1 – Quantitative Assessment category would be required to comply
with clear quantitative criteria. The Committee suggested that the Code Assess stream
could be used for buildings and/or works applications and not for land use
applications.29 Further to this, a proposal that met the quantitative criteria as stated
would be exempt from notice requirements. If a decision maker was required to make
a judgement about a qualitative objective or specific design outcome, then the
application would not be suitable for the Code Assess stream. The application would
be required to progress through the Merit Assess process.30
The Merit Assess processes would be differentiated by the requirement for notice and
third party review rights. The Merit Assess – No Notice – classes 2 and 3 would be
exempt from notice and third party review rights. The Committee stated that ‘In many
cases, this exemption already exists in the planning scheme’.31
24

ibid.
ibid.
26
ibid.
27
ibid., p. 133.
28
For a diagram showing the Committee’s proposed streams in detail, see: ibid., p. 134.
29
ibid., p. 135.
30
ibid.
31
ibid.
25
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Class 2 – Simple Assessment – would include applications for developments such as
minor buildings, works and subdivisions (e.g. shop fronts and other minor alterations).
Class 3 – Impact Considered Assessment – would include any development or use that
is currently exempt from the notice and review provisions of the planning scheme (e.g.
the Urban Growth Zone, Development Plan Overlay or Activity Centre Zone).32
The Merit Assess – Notice – Classes 4 and 5 would be subject to notice and third
party review rights. The Class 4 – Limited Assessment category would include noncomplying Code Assess applications or applications where the potential impact would
relate to localised amenity only. The Class 5 – General Assessment stream would
include applications with the potential for wider geographical impacts.33
The Committee stated that:
…the streamed permit process outlined in this report should be progressed via careful
testing with councils and the community. The Committee suggests developing and
implementing a pilot program across various municipalities.34

The Committee accepted that third party involvement was an ‘important component’
of the planning system. However, they concluded that it:
…should be proportional to the scale and nature of the permission being sought; and
relevant to the exercise of discretion prescribed in the planning scheme.35

The Committee commented that implementing different planning assessment streams
as described above would provide the basis for a mechanism to align notification
requirements with each stream.36

Government Response
The Coalition Government responded to the Committee’s initial report in May 2012.
Regarding the recommendations about assessment streams for permit applications, the
government stated that, ‘Consistent with the Liberal Nationals Coalition’s Plan for
Planning, a code assessment model of planning applications will be implemented
soon’.37

32

ibid.
ibid.
34
ibid.
35
ibid., p. 139.
36
ibid.
37
Department of Planning and Community Development (2012) ‘Victoria Planning System Ministerial
Advisory Committee – State Government Response to the Key Findings of the Initial Report’, viewed 6
July 2012, <http://www.dpcd.vic.gov.au/__data/assets/word_doc/0014/105611/Govt-Response-toRecommendations-Accessible-Word-version.doc>. In the Liberal Nationals Coalition 2010 state election
policy for planning, it stated that a Liberal Nationals Coalition Government would: 'Trial the practice of
code assessment in activities areas to give greater clarity as to what can be built and where and to
improve regulatory delay'. Victorian Liberal Nationals Coalition (2010) The Victorian Liberal Nationals
Coalition Plan for Planning, Melbourne, p. 13.
33
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The Proposed VicSmart Process
On 7 June 2012, the Planning Minister introduced the Planning and Environment
Amendment (VicSmart Planning Assessment) Bill 2012 into the Parliament.
Concurrently, the Department of Planning and Community Development published a
fact sheet explaining the proposed new planning permit stream.38
The fact sheet outlined that the new scheme may apply to a range of buildings/works
and subdivision applications including: realigning a common boundary between two
lots; subdividing existing buildings; building a fence within three metres of a street;
managing vegetation in urban areas; and erecting small advertising signs more than 30
metres from land in a residential zone.39 In a media release about VicSmart, the
Minister for Planning stated that the new process ‘will not apply to applications for
high-rise or high-density development’.40
The fact sheet also showed that reductions are anticipated in the processing time for
applications submitted via VicSmart. For example, it stated that the median decision
time for minor boundary realignments, under the standard permit process, is 77 days.
Under VicSmart, it is anticipated that such applications could be processed in 10 days. 41
The fact sheet also compared the review processes currently available to applicants
and objectors for different types of applications and compared these with the
proposed VicSmart review processes. For ‘alterations in a Heritage Overlay’ permit
applications, no rights of review exist under the standard process for either applicants
or objectors. This compares to the proposed VicSmart process where it is anticipated
that, for such an example, applicants would have a right of review. Another example
given is ‘fences’ (see Table 1). Under the standard process, both the applicant and the
objector may request a review of a permit decision regarding a fence. Under the
VicSmart process, it is anticipated that only the applicant would be able to request a
review. 42
Table 1: Differences between VicSmart and the
Standard Permit Process for Fences
Application
type

Current process
Median decision
time (days)

Review process

Fences

47

Yes, by applicant
and objector

VicSmart process
Decision time
Review process
(days)
Review by
10
applicant only

Source: Department of Planning and Community Development (2012)43
38

Department of Planning and Community Development (2012) ‘VicSmart – A Simpler Planning Permit
Process’, Fact Sheet, Melbourne, DPCD, viewed 3 July 2012,
<http://www.dpcd.vic.gov.au/planning/planningtoolkit/vicsmart-planning-assessment-process>.
39
ibid., p. 3.
40
M. Guy, Minister for Planning (2012) A Smarter Way for Planning Permit Applications, Media Release, 7
June, viewed 3 July 2012, <http://www.dpcd.vic.gov.au/planning/planningtoolkit/vicsmart-planningassessment-process#media>.
41
Department of Planning and Community Development (2012) ‘VicSmart – A Simpler Planning Permit
Process’, op. cit., p. 5.
42
ibid.
43
ibid.
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4. Statistics
The statistics used in this section, derived from the Planning Permit Activity in Victoria
2010-11 report44, provide a broad overview of planning permit activity in Victoria.
Figure 1 shows the number of permit applications received, by category, in Victoria in
2010-11.

Category

Figure 1: Planning Permit Applications Received in Victoria,
by Category, 2010-11
8289
7736
7528

More than one new dwelling (2-10)
Subdivision land (1 to 9 lots)
One new dwelling
Extension to an existing dwelling/structure
Alterations to a building structure or dwelling
Change or extension of use
One or more new buildings
Other
Signage
Other buildings and works
Native vegetation removal
Demolition
Other vegetation removal
Subdivision land (10 or more lots)
Waiving of parking requirement
More than 10 new dwellings
Subdivision buildings
Liquor licence
Subdivision - easement and/or restrictions
Subdivision - Removal of covenant
Telecommunications facility
Consolidation

6461
5498
4934
4816
3057
2577
2483
1614
1475
1440
988
926
849
696
594
522
169
111
86
0

1000 2000 3000 4000 5000 6000 7000 8000 9000
No. of Applications

Source: Department of Planning and Community Development (2012)45

Figure 1 shows that the most planning permit applications were received in the
following five categories: ‘more than one dwelling (2-10)’ with 8,289 applications;
‘subdivision land (1 to 9 lots)’ with 7,736 applications; ‘one new dwelling’ with 7,528
applications; ‘extension to an existing dwelling/structure’ with 6,461 applications; and
‘alterations to a building structure or dwelling’ with 5,498 applications.
Table 2 shows the planning applications received, planning permits issued and building
permits issued for each planning scheme in Victoria in 2010-11.

44

Department of Planning and Community Development (2012) Planning Permit Activity in Victoria 201011, Melbourne, DPCD, viewed 27 July 2012,
<http://www.dpcd.vic.gov.au/__data/assets/pdf_file/0005/92768/PPAV-2010-11-Revised-Part-1.pdf>.
45
ibid., p. 15.
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Table 2: Planning Applications Received, Permits Issued and
Building Permits Issued, by Planning Scheme, 2010-11

Source: Department of Planning and Community Development (2012)46

46

ibid., p. 13.
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Table 3 is a subset of Table 2 and shows the 20 planning schemes that received the
most planning permit applications in Victoria in 2010-11. The table shows that the
Mornington Peninsula received the highest number of planning applications (3,149
applications), followed by the Yarra Ranges (2,116 applications) and Greater Geelong
(1,763 applications).
Table 3: The 20 Victorian Planning Schemes that Received the
Most Planning Permit Applications, 2010-11
Rank

Planning Scheme

Planning Applications Received

1

Mornington Peninsula

3,149

2

Yarra Ranges

2,116

3

Greater Geelong

1,763

4

Boroondara

1,695

5

Stonnington

1,560

6

Yarra

1,549

7

Port Phillip

1,538

8

Moreland

1,498

9

Knox

1,386

10

Darebin

1,325

11

Whitehorse

1,265

12

Brimbank

1,240

13

Glen Eira

1,237

14

Monash

1,218

15

Melbourne

1,188

16

Ballarat

1,180

17

Wyndham

1,178

18

Hume

1,168

19

Banyule

1,166

20

Hobsons Bay

1,153

Source: Department of Planning and Community Development (2012)47

47

ibid.

12

Parliamentary Library Research Service

5. Stakeholders
A number of stakeholders have published positions on VicSmart since the release of
the legislation in June 2012. Some groups are supportive of the proposed changes
(such as the Property Council of Australia) and others are opposed (such as Save Our
Suburbs).
The Property Council of Australia supports the changes enabling the VicSmart process.
In a statement on its website, the Property Council said it is ‘strongly in support of this
reform and the opportunities it represents for the planning industry’.48
The Master Builders Association of Victoria (MBAV) is also positive about the new
assessment process. In an e-newsletter, the MBAV stated that the new process will
result in a reduction in red tape for builders and ensure speedier assessments of
minor, low impact planning applications. Further to this, the Association specified:
‘Master Builders has campaigned for this action to help you save time and money and
we’re pleased to see efforts that simplify our overly-complex planning system’.49
Latrobe City Council is also supportive of the VicSmart process. In a media release,
Council Mayor, Ed Vermeulen, stated:
Whilst the specific details of the new [VicSmart] system are yet to be announced
Latrobe City Council is keen to improve its processes and has submitted its interest to
trial the new system as part of the implementation across Victoria.50

In contrast, Save our Suburbs (SOS) opposes many aspects of the proposed scheme. In
a media release on 12 June 2012, SOS President, Ian Wood, criticised a number of
aspects of the proposed VicSmart process including: the lack of community input into
the new assessment criteria; the lack of appeal rights for residents; the lack of
accountability for developers; and the appointment of Council CEOs as the responsible
authority for VicSmart planning applications.51 Mr Wood stated:
SOS is in favour of planning reform but let’s not throw the baby out with the
bathwater. The simplest solution to improving certainty and reducing delays in planning
permit assessments is to make most current planning controls mandatory. Appeal
rights would be retained for both developers and residents but limited to disputes

48

Property Council of Australia – Victorian Branch (2012) ‘VicSmart to Streamline Planning
Applications’, Property Council of Australia website, viewed 2 July 2012,
<http://www.propertyoz.com.au/vic/Article/NewsDetail.aspx?p=16&id=5995>.
49
Masters Builders Association of Victoria (2012) ‘Code Assessment Introduced Into Parliament’, eNews
no. 11, 13 June, viewed 6 July 2012,
<http://www.mbav.com.au/vpLink.aspx?ID=000000008066&MENU=1>.
50
Latrobe City Council (2012) Latrobe City Council Welcomes Announcement on Planning Process
Improvements, Media Release, 28 June, viewed 6 July 2012,
<http://www.latrobe.vic.gov.au/MediaRoom/NewsReleases/>.
51
Save our Suburbs Inc. (Vic) (2012) VicSmart Will Create More Planning Problems Than It Solves, Media
Release, 12 June, viewed 28 June 2012, <http://www.sos.asn.au/news-list/vicsmart-will-create-moreplanning-problems-it-solves>.
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about the correctness and completeness of applications and whether council planners
followed appropriate process.52

Michael Power, Law Reform Lawyer for the Environment Defenders Office (EDO),
also opposes the Bill. The EDO is a non-profit community legal service specialising in
public interest environmental law. In a blog entry on the EDO’s website, Mr Power
emphasised that VicSmart ‘puts the developers first and leaves ordinary citizens
increasingly sidelined’. He commented that the new permit process is ‘a long way
away’ from the recommendations contained in the EDO’s submission to the Planning
System Review which argued for bipartisan support for community rights of notice and
appeal and highlighted the importance of these rights in improving planning.53

52

ibid.
M. Power, Environment Defenders Office (2012) ‘Bill to Strip Back Planning Rights Hits Parliament’,
Environment Defenders Office website, viewed 30 July 2012, <http://www.edovic.org.au/blog/bill-stripback-planning-rights-hits-parliament>.
53
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6. Other Jurisdictions
At its inaugural meeting in April 2012, the Council of Australian Governments’
Business Advisory Forum agreed that all jurisdictions would undertake development
assessment reforms to ensure that processes were efficient and did not create
unnecessary delays.54 The Development Advisory Forum (DAF), an independently
chaired forum with representation from the development industry, related
professional associations and the three spheres of government, had previously
developed a ‘Leading Practice Model for Development Assessment in Australia’ which
included track-based (or ‘streamed’) development assessment. Box 1 shows the
recommended tracks which include: exempt; prohibited; self assess; code assess; merit
assess; and impact assess.
Box 1: Development Assessment Forum’s
Recommended Development Assessment Tracks
Track 1 – Exempt: Development that has a low impact beyond the site and does not affect the
achievement of any policy objective should not require development assessment.
Track 2 – Prohibited: Development that is not appropriate in specific locations should be clearly
identified as prohibited in the ordinance or regulatory instrument so that both applicants and consent
authorities do not waste time or effort on proposals that will not be approved.
Track 3 – Self assess: Where a proposed development can be assessed against clearly articulated
quantitative criteria and it is always true that consent will be given if the criteria are met, self assessment
by the applicant can provide an efficient assessment method.
Track 4 – Code assess: Development assessed in this track would be considered against objective
criteria and performance standards. Such applications would be of a more complex nature than for the
self assess track, but still essentially quantitative.
Track 5 – Merit assess: This track provides for the assessment of applications against complex criteria
relating to the quality, performance, on-site and off-site effects of a proposed development, or where an
application varies from stated policy. Expert assessment would be carried out by professional assessors.
Track 6 – Impact assess: This track provides for the assessment of proposals against complex
technical criteria that may have a significant impact on neighbouring residents or the local environment.
Source: Development Assessment Forum (2009)55

The DAF leading practice model was previously endorsed by the Local Government
and Planning Ministers’ Council as ‘an important reference for individual jurisdictions in
advancing reform of development assessment’.56 Recently, the Productivity
Commission compared the DAF model with the development assessment processes
currently used in each Australian jurisdiction (including the proposed VicSmart
process). The results are shown in Table 4.

54
Council of Australian Governments (2012) ‘Council of Australian Governments Meeting, Canberra, 13
April 2012 – Communique’, COAG website, p. 3, viewed 4 July 2012,
<http://www.coag.gov.au/sites/default/files/2012-13-04.pdf>.
55
Development Assessment Forum (2009) Benchmarking Program, DAF, p. 8, viewed 6 July 2012,
<http://www.daf.gov.au/current_projects/benchmarking.aspx>.
56
Local Government and Planning Ministers’ Council (2005) ‘Communique- 4 August 2005’, viewed 6
July 2012, <http://www.lgpmcouncil.gov.au/communique/>.
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Table 4: A Comparison of the DAF Model with Development Assessment Tracks
Used by Local Governments in Australian Jurisdictions

* The VicSmart process, as proposed, aligns with the DAF ‘code-assess’ track.
^ Although Queensland has a track called ‘code assessment’, the Productivity Commission has classified this track
according to the DAF criteria as being in the ‘merit assess’ category.
Source: Productivity Commission (2012)57
© Commonwealth of Australia, Productivity Commission reproduced by permission

Table 4 shows that the proposed VicSmart process aligns with the DAF ‘code assess’
track (highlighted in yellow). Thus, this section of the Research Brief will focus on the
‘code assess’ tracks (according to the Productivity Commission) used in other states
including: ‘complying development’ in NSW; ‘compliance assessment’ in Queensland;
‘complying development’ in South Australia; and ‘permitted development’ in Western
Australia.

New South Wales
In New South Wales, the principal planning legislation is the Environmental Planning and
Assessment Act 1979. As indicated in Table 4, NSW has adopted separate assessment
processes for the following types of development: exempt; complying; merit
assessment; designated; and prohibited. Further information about the ‘complying
development’ assessment process is provided below.

Complying Development

The complying development process in NSW applies mainly to buildings and works.58
Developments suitable for complying development assessments must meet pre-

57

Productivity Commission (2012) Performance Benchmarking of Australian Business Regulation: Role of Local
Government As Regulator – Research Report vol. 1, Canberra, Productivity Commission, p. 435, viewed 30
July 2012, <http://www.pc.gov.au/projects/study/regulationbenchmarking/localgov/report>.
58
Complying development may also apply to strata subdivisions as outlined in r 6.1 of the Subdivisions
Code of the Codes State Environmental Planning Policy.
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determined development standards specified in the Codes State Environmental
Planning Policy (Codes SEPP).59
For buildings/works, the specific conditions for complying development include:




the land is 200 square metres or larger with a width of 6 metres; and
the proposed development is a new one or two storey house; or
the proposed development is a renovation to an existing house on a block of 200
square metres or larger with a width of 6 metres. 60

The proposed development must meet other specific standards e.g. in relation to
height, setback from boundaries etc.61
A complying development application that meets the required standards must be
determined within 10 days of lodgement.62 A ‘Complying Development Certificate’ is
issued by a certifying authority (a local council or a private accredited certifier) and
functions as a combined planning and construction approval for development. Under
the General Housing Code, it is compulsory for the person who benefits from the
Complying Development Certificate to give written notice to the owner or occupier
of each dwelling situated within 20 metres of the planned construction at least two
days prior to the work’s commencement.63 There are no review rights for applicants
or third parties for determinations regarding complying development certificates.64

South Australia
Planning and development in South Australia is regulated under the Development Act
1993 and the Development Regulations 2008. The Act establishes the statutory
framework for South Australia’s planning system, including the assessment process for
development applications.
As illustrated in Table 4, South Australia has implemented a range of assessment
processes for the following categories of development: exempt; complying; noncomplying; and merit assessment. Further information about the ‘complying
development’ assessment process is provided below.
59

These include: the General Housing Code; the Housing Alterations Code; the Rural Housing Code;
the General Commercial and Industrial Code; the Subdivisions Code; the General Development Code;
and the Demolition Code. NSW Department of Planning (2011) A Guide to Complying Development:
Housing Code, Sydney, Department of Planning, p. 3, viewed 31 July 2012,
<http://housingcode.planning.nsw.gov.au/LinkClick.aspx?fileticket=o6ZfOapvV_M%3D&tabid=40>.
60
NSW Department of Planning (2012) ‘About the Housing Code and Fast Approvals’, NSW
Department of Planning website, viewed 4 June 2012,
<http://housingcode.planning.nsw.gov.au/AbouttheNSWHousingCode.aspx>.
61
NSW Department of Planning (2009) New NSW Housing Code – Brochure, Sydney, NSW Department
of Planning, viewed 4 June 2012, <http://housingcode.planning.nsw.gov.au/Resources.aspx>.
62
Environmental Planning and Assessment Regulation 2000, r 130AA.
63
State Environment Planning Policy (Exempt and Complying Development Codes) 2008, r 3A.42. See
also: NSW Department of Planning (2011) A Guide to Complying Development: Housing Code, op. cit., p. 46.
64
See Environmental Planning and Assessment Act 1979, s 82A for applicants’ review rights. Third party
review rights in NSW exist only for designated developments (Environmental Planning and Assessment
Act 1979, s 98).
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There are some additional types of residential development that do not require
planning consent (but may require building consent), listed in Schedule 1A of the
Development Regulations.

Complying Development

The complying development process in SA applies mainly to buildings/works rather
than subdivisions.65 The process essentially provides for a ‘tick-box assessment’ of a
buildings/works proposal against pre-set criteria.66 A development will be deemed a
‘complying development’ if it:




is listed as ‘complying’ in either Schedule 4 of the Development Regulations or in
the relevant local council’s Development Plan67; and
meets all required standards for that type of complying development as prescribed
in the Development Regulations or Development Plan; and
is located within a zone where complying development applies. 68

Subject to the conditions listed in Schedule 4 (e.g. dimensions, setbacks, locations, etc.)
complying development may include:





an outbuilding (i.e. a garage or shed);
a verandah or carport;
some single storey additions and alterations to existing detached and semidetached dwellings;
some new dwellings (if they are located in specific areas listed by the Minister,
meet certain conditions in Schedule 4, Clause 2B, and if the site has not been the
subject of activity that could have contaminated the land).69

Development affecting a ‘state heritage place’ cannot constitute complying
development.70 Further, complying development is generally not permitted in local
heritage places, or if the site is located in a Historic Conservation Zone/Area, Hills
Face Zone/Area, a Flood Management Zone/Area, or a River Murray Zone, as well as
in some other selected areas.71

65

Although schedule 5 of the Development Regulations allows for land divisions to be assessed as
‘complying divisions’ when listed as such in a Development Plan, the majority of land division applications
in South Australia are processed using a merit assess process. SA Department of Planning, Transport
and Infrastructure, personal communication with B. Merner, 11 July 2012.
66
SA Department of Planning and Local Government (2009) Better Planning, Better Future: Guide to
Complying Development, Exempt Development and Development Requiring Building Consent Only (Residential
Development Code), March, DPLG, Adelaide, pp. 6, 7, viewed 31 July 2012,
<http://www.dplg.sa.gov.au/html/files/Guide_Residential_Code.pdf>.
67
Development Plans contain zones, maps and policies to guide land use in each local council area.
68
Planning Institute of Australia, South Australian Division (2009) ‘Development Assessment Process in
SA’, DA online, viewed 27 June 2012,
<http://www.daonline.net.au/site/development_assessment_process_in_south_australia.php>. Also see:
SA Department of Planning and Local Government (2009) op. cit., p. 6.
69
Development Regulations 2008, Schedule 4.
70
Development Regulations 2008, s 8A(4).
71
Development Regulations 2008, Schedule 4. See also: SA Department of Planning and Local
Government (2009) op. cit., pp. 25, 33, 39.
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Development Plan Consent must be issued for a complying development within 10
business days of the application being lodged.72 Complying development is exempt
from public notification and third party appeal rights.73

Queensland
The principal piece of legislation regulating planning and development in Queensland is
the Sustainable Planning Act 2009. Chapter 6 of the Act sets out the Integrated
Development Assessment System (IDAS), which covers approvals for most
development in Queensland, with the exception of: mining and petroleum activities and
urban land development areas.74
As illustrated in Table 4, the Sustainable Planning Act establishes the following
categories of development: exempt; self-assessment; compliance assessment;
assessable development (either code assessment or impact assessment); and
prohibited.75 Further information about the ‘compliance assessment’ process is
provided below.

Compliance Assessment
The compliance assessment process in Queensland applies to both buildings/works and
subdivisions. The process was introduced in 2009 under the Sustainable Planning Act
to ‘help reduce red tape and ensure low-risk developments are assessed using a
simpler, more efficient process’.76
Section 237 of the Sustainable Planning Act provides that a development permit is not
necessary for development requiring compliance assessment. Only a compliance
permit is needed for such development.77
According to the Sustainable Planning Act, the IDAS involves the following possible
stages: application stage; information and referral stage; notification stage; decision
72

Development Regulations 2008, s 41. See also: SA Department of Planning and Local Government
(2009) op. cit., pp. 6, 9.
73
SA Department of Planning and Local Government (2009) op. cit., p. 6; Development Regulations
2008, Schedule 9.
74
Qld Department of Infrastructure and Planning (2009) Your Guide to the Sustainable Planning Act 2009,
Brisbane, State of Queensland, September, p. 24, viewed 31 July 2012,
<http://www.dsdip.qld.gov.au/resources/publication/25821-dip-sust-pocket-guide.pdf>. Mining and
petroleum activities are decided under the Environmental Protection Act 1994; urban land development
areas are assessed under the Urban Land Development Authority Act 2007. In addition, development
projects declared ‘significant’ by the Coordinator General are assessed under the State Development and
Public Works Organisation Act 1971.
75
See: Sustainable Planning Act 2009, s 231. Although Queensland has a track specifically called ‘code
assessment’, the Productivity Commission has classified this track according to the DAF criteria as being
in the ‘merit assess’ category. Accordingly, as the Productivity Commission has categorised
Queensland’s ‘compliance assessment’ track as equivalent to the DAF code assess track, it is the focus
of this section.
76
Qld Department of State Development, Infrastructure and Planning (2011) ‘Compliance Assessment
of Development’, DLGP website, viewed 5 July 2012, <http://dlgp.qld.gov.au/developmentapplications/compliance-assessment-of-development.html>.
77
Sustainable Planning Act 2009, s 237(2).
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stage; compliance stage.78 For development requiring compliance assessment only, the
compliance stage is the only stage that applies.79
Compliance assessment provides a ‘quick process for purely technical issues’. 80 It is
suitable for development for which:




clear technical standards are available;
the exercise of broad discretion in determining compliance is unnecessary;
integrated referral arrangements are unnecessary.81

The Sustainable Planning Act provides that the Sustainable Planning Regulations may
declare that particular works require compliance assessment. 82 Accordingly, Schedule
18 of the Regulations prescribes particular development that requires compliance
assessment, and the matters against which the development must be assessed.83 For
example, reconfiguring a lot into a two lot subdivision, and the associated operational
works, requires compliance assessment under Schedule 18 if it meets certain criteria.84
This type of development must be assessed against the standard code85 contained in
the State Planning Policy 3/10 – Acceleration of compliance assessment.86 Schedule 19 of
the Sustainable Planning Regulations sets out the criteria for compliance assessment of
subdivision plans.
The Sustainable Planning Act also provides that any of the following may state that
particular works require compliance assessment:
(a)
(b)
(c)
(d)
(e)
(f)

a State planning regulatory provision;
a structure plan;
a master plan;
a preliminary approval to which section 242 applies;
a temporary local planning instrument;
a planning scheme.87

After an applicant lodges a request for compliance assessment, the request is assessed
(usually by the local council) against applicable codes and standards under the relevant

78

Sustainable Planning Act 2009, s 257(1).
Sustainable Planning Act 2009, s 257(3).
80
Queensland Department of Infrastructure and Planning (2009) op. cit., p. 33.
81
ibid.
82
Sustainable Planning Act 2009, s 397(1).
83
Sustainable Planning Regulations 2009, s 18.
84
Queensland Government, Growth Management Queensland (2010) Development Assessment –
Acceleration of Compliance Assessment, Fact Sheet, p. 1, DLGP website, viewed 5 July 2012,
<http://www.dlgp.qld.gov.au/resources/factsheet/acceleration-of-compliance-assessment.pdf>.
85
Code for Reconfiguration of a Lot (Subdividing One Lot into Two) and Associated Operational Works Requiring
Compliance Assessment. Queensland Government (2010) State Planning Policy 3/10 – Acceleration of
Compliance Assessment, December, Schedule, pp. 3-5, DLGP website, viewed 12 July 2012,
<http://dlgp.qld.gov.au/resources/policy/state-planning/spp-3-10.pdf>.
86
Sustainable Planning Regulations 2009, Schedule 18. See also: Queensland Government, Growth
Management Queensland (2010) op. cit., p. 1.
87
Sustainable Planning Act 2009, s 397(2).
79
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regulation or planning instrument.88 If the request complies with these codes or
standards, a compliance permit is issued. A request may be approved with or without
conditions.89 If the request does not achieve compliance with the codes or standards,
an ‘action notice’ must be given to the applicant.90 This must contain any actions
required for the development to comply. If such action is taken within a time period
specified in the action notice, a request for compliance assessment may be resubmitted.91
Section 20 of the Sustainable Planning Regulations sets out when notice of a decision
about compliance assessment must be given. According to s 20(a), for development
requiring compliance assessment under schedule 18 or 19, a decision must be made
within 20 business days after the local council receives the request for compliance
assessment.92 If the compliance assessor is a public sector entity or local council, and
paragraph (a) does not apply, a decision must be made within 15 business days.93 A
compliance assessment request will be deemed to be approved if not decided within
these prescribed timeframes.94
Development requiring compliance assessment only is not subject to public
notification95 or third party review.96 In some circumstances, however, an applicant
may appeal against a decision in an action notice or against conditions imposed on a
compliance permit.97 Appeals must be started within 20 business days after the notice
or permit is given to the applicant.98

Western Australia
The key legislation relating to planning in Western Australia is the Planning and
Development Act 2005. Approval requirements for different types of development
(excluding subdivisions)99 are contained within the local planning schemes.100 There are
generally no third party appeal rights for planning decisions in Western Australia.101
88

Qld Department of State Development, Infrastructure and Planning (2011) ‘Flowchart 1: Showing
Steps Required for Compliance Assessment’, DLGP website, viewed 5 July 2012,
<http://dlgp.qld.gov.au/development-applications/compliance-assessment-of-development.html>; Qld
Department of Infrastructure and Planning (2009) op. cit., p. 34.
89
Sustainable Planning Act 2009, s 405(3).
90
Sustainable Planning Act 2009, s 405(5).
91
Sustainable Planning Act 2009, s 405(5)(d).
92
Sustainable Planning Regulation 2009, s 20(a).
93
Sustainable Planning Regulation 2009, s 20(b).
94
Sustainable Planning Act 2009, s 408(3); Qld Department of Infrastructure and Planning (2009) op. cit.,
p. 34.
95
Environment Defenders Office Queensland (2012) Development Approvals, Fact Sheet, pp. 16-17, EDO
QLD website, viewed 6 July 2012,
<http://www.edo.org.au/edoqld/edoqld/factsheets/11.02%20Factsheet6.pdf>. Also see: Qld Department
of Infrastructure and Planning (2009) op. cit., p. 28.
96
Sustainable Planning Act 2009, s 462.
97
Sustainable Planning Act 2009, Chapter 7, Part 1, Division 9.
98
Sustainable Planning Act 2009, Chapter 7, Part 1, Division 9.
99
Approvals for all subdivisions are the responsibility of the Western Australian Planning Commission.
Western Australian Planning Commission (2012) ‘Subdivision and Planning Applications’, WAPC
website, viewed 12 July 2012, <http://www.planning.wa.gov.au/616.asp>.
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As shown in Table 4, the development assessment streams in WA include: exempt;
permitted; discretionary not-notifiable; discretionary notifiable; and not permitted. The
‘permitted development’ stream will be discussed below.

Permitted Development

The Model Scheme Text (MST), contained in Appendix B of the Town Planning
Regulations 1967, provides for the structure and standard legal and administrative
provisions to be utilised in town planning schemes in WA. Part 8.2 of the MST refers
to ‘permitted development’ and lists the types of development that do not require
planning permission. These include: building work that affects only the interior of a
building and which does not materially affect the external appearance of the building;
construction of a single house including any extension, outbuildings and swimming
pools (subject to exceptions); the demolition of any building or structure (subject to
heritage exceptions); a home office; and any works that are temporary. Local
governments can also add to the list of ‘permitted developments’ according to their
own circumstances.
Although single houses are ‘permitted development’ in most districts, proponents are
required to comply with the planning standards expressed in the Residential Design
Codes of Western Australia. A formal application for complying development is not
necessary, however, in order to obtain a building permit (required to construct the
dwelling), it is ‘incumbent on a council to confirm that a proposal complies with the
codes prior to considering the issue of a building licence’.102

100

Productivity Commission (2011) Performance Benchmarking of Australian Business Regulation: Planning,
Zoning and Development Assessment vol. 2, Canberra, Productivity Commission, p. 674, viewed 6 July
2012, <http://www.pc.gov.au/projects/study/regulationbenchmarking/planning/report>.
101
WA State Administrative Tribunal (date unknown) ‘Third Party Participation in Planning Matters’,
Brochure, viewed 9 July 2012, <http://www.sat.justice.wa.gov.au/D/developmentResources.aspx>.
102
Western Australian Planning Commission & WA Department of Planning (2010) ‘Part 2- Codes
Approval Process’, Residential Design Codes of Western Australia Explanatory Guidelines, WA, WA
Government, p. 3, viewed 9 July 2012, <http://www.planning.wa.gov.au/637.asp>.
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