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Introduction
The Victorian Government introduced the Freedom of Information Amendment
(Freedom of Information Commissioner) Bill 2011 (‘the Bill’) into the Legislative
Assembly on 7 December 2011. The Bill proposes to: amend the Freedom of
Information Act 1982 (‘the Act’) to establish a Freedom of Information (FOI)
Commissioner and to improve the operation of that Act; to amend the Parliamentary
Committees Act 2003 to create an Accountability and Oversight Committee of the
Parliament to oversee the FOI Commissioner; and to make consequential amendments
to other Acts.

1. Second Reading Speech
The Hon. Andrew McIntosh, Minister responsible for the establishment of an anticorruption commission, 1 gave the second reading speech for the Bill on 8 December
2011. He stated that the Bill fulfils an election commitment to establish a FOI
Commissioner and satisfies an important aspect of the government’s pledge to
‘improve openness and transparency in Victoria’. 2
The responsibilities of the FOI Commissioner (‘the Commissioner’) will include:
undertaking reviews of agencies’ decisions about FOI requests; managing complaints
about the administration of the FOI Act; monitoring the compliance of agencies with
professional standards; and reporting on the operation of the FOI Act to the
Parliament. 3
Mr McIntosh commented that a key aspect of the Commissioner’s role would be to
educate and promote understanding, within both government agencies and the public,
about the FOI Act and to promote better decision-making. 4 He also stated that the
Commissioner would replace the Ombudsman’s current role with regard to the FOI Act
and the Ombudsman Act 1973. 5
The Bill will also provide for the responsible Minister to set ‘binding professional
standards’ in regulations under the Act. Agencies will be required to comply with these
standards when completing FOI activities. The Commissioner will be able to receive
complaints about possible breaches of the standards. 6
According to the Minister, the Bill provides that the Commissioner’s review and
complaints functions cannot be subject to FOI requests. This will allow the effective
functioning of the Commissioner and will ‘protect the finality of the FOI commissioner’s
decisions’. 7 However, documents associated with the administrative processes of the
Commissioner’s office will be subject to FOI. 8

1

The ‘Minister responsible for the establishment of an anti-corruption commission’ is the Minister’s formal
title.
2
Victoria, Legislative Assembly (2011) Debates, Book 20, 8 December, p. 6297.
3
ibid., p. 6298.
4
ibid.
5
However, the jurisdiction of the Ombudsman in relation to FOI whistleblowers’ complaints will remain
unchanged. ibid.
6
ibid., p. 6299.
7
ibid., p. 6300.
8
ibid.
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The Minister also stated that the Bill will establish a joint Parliamentary Committee, the
Accountability and Oversight Committee, which will be responsible for providing
oversight of the Commissioner. The Commissioner will be required to report annually to
the Parliament. 9
Mr McIntosh said that $7.9 million had been allocated over four years to fund the
establishment and ongoing costs of the Commissioner. 10

2. Background
Freedom of Information Amendment Bill 2007
Prior to the current Bill, the last significant amendments proposed to the FOI Act were
detailed in the Freedom of Information Amendment Bill 2007 (‘the 2007 Bill’). This Bill
was introduced into the Legislative Assembly by the then Labor Attorney-General, the
Hon. Rob Hulls, in late 2007.
The 2007 Bill followed the completion, in 2006, of an own-motion review of the Act by
the Ombudsman. The Ombudsman’s review included publication of a discussion paper
(in May 2005) and a final report with recommendations (in June 2006). 11 The Scrutiny
of Acts and Regulations Committee (SARC) also made some recommendations about
the FOI Act in the final report of its 2005 Inquiry into Electronic Democracy. 12
For a comprehensive discussion of the 2007 Bill, as introduced, readers are directed to
the Parliamentary Library’s Current Issues Brief written by Rachel Macreadie. 13
The Legislative Assembly passed the 2007 Bill on 7 February 2008. However, in the
Legislative Council, despite amendments, the Bill was ultimately defeated by the
Coalition and the Greens on 28 February 2008.
Coalition’s FOI Election Policy
Prior to the 2010 Victorian state election, the Coalition released its ‘Plan for Freedom of
Information’. 14 Some of the Coalition’s commitments under this plan were:




To establish the role of ‘Freedom of Information Commissioner’;
To establish an independent Office of the FOI Commissioner to ‘take decisions
about FOI out of the hands of departments and government’;
To assign up to $2 million per year to fund the FOI Commissioner’s office;

9

ibid., pp. 6299-6300.
ibid., p. 6300.
11
For the discussion paper, see: Ombudsman Victoria (2005) Review of the Freedom of Information Act –
Discussion Paper, Victoria, Ombudsman Victoria, viewed 17 January 2012,
<http://www.ombudsman.vic.gov.au/www/html/235-parliamentary-reports-2005.asp>. For the final report,
see: Ombudsman Victoria (2006) Review of the Freedom of Information Act, Melbourne, Ombudsman
Victoria, viewed 17 January 2012, <http://www.ombudsman.vic.gov.au/www/html/234-parliamentaryreports-2006.asp>.
12
Scrutiny of Acts and Regulations Committee (2005) Inquiry into Electronic Democracy – Final Report,
Melbourne, The Committee, pp. xx – xxii.
13
R. Macreadie (2008) ‘Freedom of Information Bill 2007’, Current Issues Brief, no. 1, Melbourne,
Victorian Parliamentary Library.
14
Victorian Liberal Nationals Coalition (2010) The Victorian Liberal Nationals Coalition Plan for Freedom of
Information, Coalition policy document, Election 2010, viewed 16 January 2012,
<http://www.vicnats.com/policies/>.
10
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To ensure that the FOI Commissioner and his or her office undertakes the
monitoring of all FOI requests and is independent of government;
To assist Victorians to benefit from FOI by ensuring the provision of adequate
information prior to any request being made;
To strengthen the objectives of the FOI Act to ensure that agencies, the courts and
VCAT are required to account for these objectives and make decisions that
encourage the release of documents. 15




Statistics
This section of the Research Brief draws on FOI statistics for the five year period from
2007 to 2011. Data on the following aspects of FOI are reported: the number and type
of FOI requests; the number and type of access decisions made on FOI requests; the
number of internal review access decisions and their outcomes; the number of access
decisions by VCAT and their outcomes; and the number and type of exemptions cited
in original FOI decisions in 2011.
The number and type of FOI requests made to government agencies from 2007 to
2011 is shown in Table 1. The percentage change between 2007 and 2011 is also
included.
Table 1: Number and type of FOI Requests to Government Agencies, 2007 – 2011
Type of Request
Personal (n)
Non-Personal (n)

2007
12,985
10,992

2008
14,629
10,727

Year
2009
17,166
11,532

2010
18,379
12,964

2011
20,686
13,366

% increase
2007-2011*
37.2%
17.8%

23,977
25,356
28,698 31,343 34,052
29.6%
Total (n)
*Figures in this column calculated by the Victorian Parliamentary Library Research Service
Sources: Data obtained from the Department of Justice’s Freedom of Information Annual
Reports 2007 – 2011.

The table shows that the total number of FOI requests made between 2007 and 2011
has increased by almost 30 per cent. The majority of requests each year are of a
personal nature (e.g. requests for public school records, health records or police
records). The percentage increase in personal requests between 2007 and 2011 is 37
per cent. Non-personal requests (e.g. for public or media use) comprise a smaller
number and have increased less substantially (by approximately 18 per cent) across
the five year period.
Table 2 shows the number and type of original access decisions made on FOI requests
from 2007 to 2011.

15

ibid., pp. 5-6.
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Table 2: Access Decisions on FOI Requests, by number and percentage, 2007 –
2011
Access Decisions
Access Granted Access Granted in Access Denied
Total
in Full
Part
in Full
%
n*
%
n
n
%
n
%
30,693
100%
23,867
77.8%
6,126
20.0%
700
2.3%
2011
26,758
100%
20,691
77.3%
5,431
20.3%
636
2.4%
2010
25,024
100%
19,137
76.5%
5,242
20.9%
645
2.6%
2009
22,041
100%
17,330
78.6%
4,189
19.0%
522
2.4%
2008
21,703
100%
17,057
78.6%
4,089
18.8%
557
2.6%
2007
*Figures in this column were calculated by adding the yearly totals for ‘access granted in full’,
‘access granted in part’ and ‘access denied in full’. The totals in this column only include FOI
requests where a decision has been made and hence are different to the totals in Table 1
(which include all FOI requests regardless of whether or not they have been finalised). Decision
columns in Table 2 also include decisions on FOI requests that were not finalised in the
previous year.
Sources: Data obtained from the Department of Justice’s Freedom of Information Annual
Reports 2007 – 2011.
Year

The table above shows that throughout the period, original decisions on access have
remained consistent. For example, across the period, the proportion of applicants who
have been given full access has shown minimal variation with a minimum of 76.5 per
cent in 2009 and a maximum of 78.6 per cent in 2007 and 2008. A similar pattern is
observed for applicants granted access in part (minimum of 18.8 per cent in 2007
compared to a maximum of 20.9 per cent in 2009) and denied access in full (minimum
of 2.3 per cent in 2011 compared to a maximum of 2.6 per cent in 2007 and 2009).
Under the current Act, within 28 days after receiving the original access decision, an
applicant can apply for an ‘internal review’ if they have not been provided with access
in full to the documents requested. The internal review will be conducted by the
principal officer of the agency or a person authorised by the principal officer. If the
officer conducting the internal review upholds the original decision, in whole or part,
then the applicant may appeal the decision to VCAT. In cases where the original
decision maker was the principal officer of the agency or a Minister, there are no
internal review rights, and the decision may be appealed directly to VCAT. 16
Table 3 shows the number of internal review access decisions from 2007 to 2011 and
the outcomes of those decisions.

16

Victorian Government (2012) ‘6. Review Rights’, Freedom of Information website, viewed 6 February
2012, <http://www.foi.vic.gov.au/home/for+government+agencies/for+decision+makers/foi++6+review+rights>.
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Table 3: Internal Review Access Decisions, 2007 – 2011

Year

Internal Review
Requests Decided
(Total)^

Decision
Confirmed

Decision
Varied

Decision
Overturned

n
%
n
%
n
%
n
%
399
100%
280
70.2%
98
24.6%
21
5.3%
2011
406
100%
297
73.2%
93
22.9%
16
3.9%
2010
333
100%
245
73.6%
81
24.3%
7
2.1%
2009
313
100%
236
75.4%
72
23.0%
5
1.6%
2008
297
100%
232
78.1%
61
20.5%
4
1.3%
2007
^Figures in this column were calculated by adding the yearly totals for the ‘decision confirmed’,
‘decision varied’ and ‘decision overturned’ columns. Decision columns include decisions on
internal review requests not finalised in the previous year.
Sources: Data obtained from the Department of Justice’s Freedom of Information Annual
Reports 2007 – 2011.

The table demonstrates that the number of decisions on internal reviews fluctuated
over the period with 297 (the lowest number) being decided in 2007 and 406 (the
highest number) being decided in 2010. There has been a decrease in the proportion
of internal reviews that confirmed the initial decision (from 78.1 per cent in 2007 to 70.2
per cent in 2011). There has also been an increase in the proportion of internal reviews
that overturned the initial decision (from 1.3 per cent in 2007 to 5.3 per cent in 2011).
The proportion of internal reviews where the decision was varied increased from 20.5
per cent in 2007 to 24.6 per cent in 2011.
Table 4 shows the number of access decisions made by VCAT. 17 It shows the number
of appeals lodged and withdrawn as well as the number actually decided by VCAT. For
those cases decided by VCAT, the outcomes are shown (e.g. agency decision
confirmed, agency decision varied or agency decision overturned).
Table 4: Access Decisions Appealed to VCAT, 2007 – 2011#
Appeals
Decided
Agency
Agency
Agency
Withdrawn
Other*
by
Decision
Decision
Decision
from
Year
VCAT
Confirmed@
Varied
Overturned
VCAT^
n
n
n
n
%
n
%
n
%
n
172
125
54
49 90.7% 5 9.3%
0
0.0%
210
2011
190
118
43
36 83.7% 6 14.0% 1
2.3%
241
2010
195
69
37
31 83.8% 6 16.2% 0
0.0%
198
2009
146
45
40
31 77.5% 3 7.5%
6
15.0%
120
2008
117
45
43
24 55.8% 8 18.6% 11 25.6%
84
2007
# Data in this table is based on decisions handed down by the Tribunal in a given year, whether
or not those decisions were as a result of appeals lodged in that year or previous years.
^ ‘Appeals withdrawn’ figures are also included in the ‘Other’ column.
Appeals
lodged

17
Appeals can be made to VCAT in circumstances including: where access has been denied, in whole or
part, to a document as a result of an internal review decision; where the original decision maker was the
principal officer of the agency or the responsible Minister; where the agency has failed to make a decision
within the statutory 45 day period; and where the applicant is dissatisfied with the amount of charge
required to be paid before access is granted (following certification by the Ombudsman). VCAT has all the
powers of the original decision maker and in addition, may grant access to exempt documents if it
considers the release would be in the public interest. ibid. See also Freedom of Information Act 1982, s 50.
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@

‘Agency decision confirmed’ also includes situations where ‘a case was struck out, or the
matter was dismissed’.
* ‘Other’ includes ‘cases that were withdrawn or settled prior to the VCAT hearing or not yet
decided by the Tribunal. It also includes cases in which applicants wish to argue that documents
which should have been discovered were not discovered’.
Sources: Data obtained from the Department of Justice’s Freedom of Information Annual
Reports 2007 – 2011.

Table 4 shows that the number of appeals lodged at VCAT was lowest in 2007 (117
appeals lodged) and highest in 2009 (195 appeals lodged). The number of appeals
withdrawn has increased between 2007 (when 45 appeals were withdrawn) and 2011
(when 125 appeals were withdrawn). Appeals may be withdrawn due to VCAT’s
utilisation of alternative dispute resolution processes whereby a case may be resolved
prior to a hearing. 18 Over the period, VCAT has decided between 37 cases (in 2009)
and 54 cases (in 2011) each year.
In terms of the nature of VCAT’s decisions, there has been a substantial increase over
the period in the proportion of cases where VCAT has confirmed the agency’s decision
(from 55.8 per cent of cases in 2007 to 90.7 per cent in 2011). There has also been a
reduction in the proportion of cases where VCAT has overturned the agency’s decision
(from 25.6 per cent in 2007 to nil in 2011). The proportion of cases in which VCAT has
varied the agency’s decision fluctuates between 7.5 per cent and 18.6 per cent over
the period. It is notable that over the last three years, VCAT has only overturned one
decision.
Under the FOI Act, agencies can deny access to a document on the basis that it is
‘exempt’. Part IV of the Act identifies the types of documents to which exemptions can
apply. The five most frequently cited exemptions in original decisions in 2011 were:






Section 33 which refers to the protection of an individual’s personal affairs;
Section 30 which refers to internal working documents;
Section 35 which refers to information obtained in confidence by government
bodies;
Section 38 which refers to documents subject to a secrecy provision under another
Act;
Section 31 which refers to law enforcement.

Figure 1 shows the number of exemptions cited under different sections of the Act in
2011 (including those above).

18

Department of Justice (2011) Freedom of Information Annual Report 2010-2011, Melbourne,
Department of Justice, p. 10.
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Figure 1: Type of Exemption Cited In Original Decisions, by number, 2011

1,444
927
5,134

979
971
1,563

s 33

s 30

s 38

s 35

s 31

Other

Source: Department of Justice (2011) Freedom of Information Annual Report 2010-11, p. 8.

Figure 1 shows that section 33 (personal affairs) was the most common exemption
provision cited in original decisions in 2011 (cited in 5,134 decisions). The second most
common was section 30 (internal working documents) which was cited in 1,563
decisions.

3. Key Changes Proposed by the Bill
This section of the Research Brief outlines some of the main changes proposed by the
Bill. For a description of the Bill in its entirety, readers are directed to the Explanatory
Memorandum.
Establishment of a FOI Commissioner
The Bill proposes to establish the role of FOI Commissioner (‘the Commissioner’).
Under clause 6 of the Bill, new Part IA (Freedom of Information Commissioner) will be
inserted into the Act. The functions and powers of the FOI Commissioner, according to
new section 6C, will be:
(1) The Freedom of Information Commissioner has the following functions—
(a) to promote understanding and acceptance by agencies of this Act and
the object of this Act;
(b) to conduct reviews of decisions by agencies on requests under this Act;
(c) to receive and handle complaints in accordance with Part VIA;
(d) to provide advice, education and guidance to agencies in relation to
compliance with any professional standards prescribed by the
regulations;
(e) to monitor compliance by agencies with those professional standards;
(f) to provide advice, education and guidance to agencies and the public in
relation to the Commissioner's functions;
(g) in accordance with Division 3 of Part VII, to report on the operation of this
Act;

8
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(h) at the request of the Minister, to provide advice to the Minister in relation
to the operation and administration of this Act;
(i) any other functions conferred on the Commissioner by or under this or
any other Act.
(2) The Freedom of Information Commissioner has power to do all things necessary or
convenient to be done in connection with the performance of his or her functions
under this Act.
(3) The Freedom of Information Commissioner must have regard to the object of this
Act in performing his or her functions or exercising his or her powers under this Act.

The Commissioner will be appointed by the Governor in Council. People ineligible to be
appointed will be: Members of the Victorian Parliament or any other Australian
Parliament; and members of municipal councils. 19 The Commissioner will be appointed
for a period not exceeding five years and may be reappointed. 20
Establishment of the Accountability and Oversight Committee
Clause 49 of the Bill will establish the Accountability and Oversight Committee as a
Joint House Committee under the Parliamentary Committees Act 2003. New section
6A(1) of the Parliamentary Committees Act will outline that the functions of the
Committee are:
(a) to monitor and review the performance of the functions and exercise of the powers
of the Freedom of Information Commissioner; and
(b) to consider and investigate complaints concerning the Freedom of Information
Commissioner and the operation of the office of the Freedom of Information
Commissioner; and
(c) to report to Parliament on any matter relating to—
(i)
the performance of the functions and the exercise of the powers of the
Freedom of Information Commissioner; and
(ii)
any complaint concerning the Freedom of Information Commissioner and
the operation of the office of the Freedom of Information Commissioner—
that requires the attention of Parliament; and
(d) to examine the annual report of the Freedom of Information Commissioner and any
other reports by the Commissioner and report to Parliament on any matters it thinks
fit concerning those reports; and
(e) to inquire into matters concerning freedom of information referred to it by the
Parliament and to report to Parliament on those matters.

FOI Commissioner to Conduct Reviews of FOI Requests
Current Review Process
Under section 51 of the current Act, where a decision has been made by an agency in
relation to a FOI request, the applicant may, within 28 days after receiving the decision,
apply to the principal officer of the agency for an ‘internal review’ of the decision. The
internal review must be conducted by the principal officer or a person authorised by the
principal officer (who was not the original decision maker) to review the decision.
However, if the original decision maker on the FOI request was the responsible
Minister or principal officer of the agency, the internal review process does not apply
and the applicant must appeal the decision directly to VCAT.

19
20

Freedom of Information Amendment (Freedom of Information Commissioner) Bill 2011, new section 6D.
ibid., new section 6E.
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If the applicant is not informed of the result of an internal review within 14 days, they
can apply to VCAT for a review. 21
Proposed Changes
Clause 13 of the Bill will replace the internal review process with a review by the FOI
Commissioner. Under new section 49A(1), an applicant can apply to the Commissioner
for a review of:
(a) a decision of an agency refusing to grant access to a document in accordance with
a request; or
(b) a decision under section 24 by an agency deferring the provision of access to a
document; or
(c) a decision of an agency not to waive or reduce an application fee under section 17,
whether or not the fee has already been paid by the applicant.

Under new section 49A(2), a person can also apply for a review if an agency has
refused to correct or amend a document in accordance with a request under section 39
of the Act. 22
An application for a review must be made, in writing, within 28 days after the day on
which the original decision was given to the applicant. 23
An application for a review cannot be made under the new section if the original
decision maker was a Minister or the principal officer of an agency. 24 In addition, an
application cannot be made under the new section where the agency refused to grant
access to the information on the basis that it was a cabinet document or a document
affecting national security, defence or international relations. 25 In these circumstances,
appeals must proceed directly to VCAT.
New section 49G(1) specifies that the Freedom of Information Commissioner will be
able to refuse to accept an application for review or dismiss a review at any stage if:
(a) the application is frivolous, vexatious, misconceived, lacking in substance or not
made in good faith; or
(b) the applicant has failed to co-operate with the review without reasonable excuse; or
(c) the Commissioner considers that the review would be more appropriately dealt with
by the Tribunal; or
(d) the Commissioner considers that a review is not appropriate in the circumstances;
or
(e) the Commissioner is unable to contact the applicant following reasonable attempts
to do so.

The applicant will be able to appeal decisions made under new section 49G through
VCAT.

21

Freedom of Information Act, s 51(2)(b).
Section 39 of the FOI Act states, ‘Where a document containing information relating to the personal
affairs of a person… is released to the person who is the subject of that information… that person shall be
entitled to request the correction or amendment of any part of that information where it is inaccurate,
incomplete, out of date, or where it would give a misleading impression’.
23
Freedom of Information Amendment (Freedom of Information Commissioner) Bill 2011, new section
49B.
24
ibid., new section 49A(3).
25
ibid., new section 49A(4).
22
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Under new section 49J, if the Commissioner has not completed a review within 30 days
of receiving the application (or a longer period if agreed to in writing by the applicant),
the Commissioner is deemed to have made the same decision as the agency. 26 The
applicant can then apply directly to VCAT for a review under new section 50.
Following preliminary inquiries, 27 the Commissioner, with the applicant’s agreement,
may refer the matter back to the agency for reconsideration if ‘it appears to the
Commissioner reasonably likely that the agency will be able to make a fresh decision in
a way that is satisfactory to the applicant and in accordance with law’. 28 Once the
referral has been made, the period for the Commissioner to complete the review under
new section 49J is suspended.
New section 49L(2) provides that the agency must make a fresh decision within 45
days of the referral. 29 Then, the agency must notify the Commissioner whether a fresh
decision has been made within 3 business days after the end of the period specified in
new section 49L(2).
If the agency makes a fresh decision, it must revoke the earlier decision. 30 If the
applicant agrees in writing with the fresh decision, the Commissioner must dismiss the
review. However, if the applicant does not accept it, the Commissioner must
recommence the review on the basis of the fresh decision. 31 The required period for
the Commissioner to complete the review is then extended. The extension is to the end
of 30 days after the earlier of: the date on which the agency notified the Commissioner
a fresh decision had been made; or the end of the period within which such notice was
required to be given. 32
Alternatively, if the agency does not make a fresh decision within the specified period,
the Commissioner must recommence the review and the required period is extended to
the end of 14 days after the earlier of: the date on which the agency notified the
Commissioner that a fresh decision had not been made; or the end of the period within
such notice was required to be given. 33
New section 49M specifies that an agency can also make a fresh decision at any time
during a review otherwise than under section 49L. 34 If the agency makes a fresh
decision under section 49M and the applicant does not agree with it, the Commissioner
must complete the review on the basis of the fresh decision. The required period for
completion of the review (30 days or longer if agreed to by the applicant) commences
on the date that the agency notifies the Commissioner of the fresh decision.
After conducting a review, the Commissioner ‘must make a fresh decision on the
original application’. 35 The decision has the same effect as a decision of the agency.

26

ibid., new section 49J.
These may involve consulting with the parties to determine the facts and issues and whether the matter
can be resolved by agreement between the parties. ibid., new section 49K.
28
ibid., new section 49L(1).
29
unless another period is agreed to in writing between the agency and the Commissioner.
30
ibid., new section 49L(5).
31
ibid., new section 49L(7)(a).
32
ibid., new section 49L(7)(b).
33
ibid., new section 49L(8).
34
An agency can make a fresh decision only once under this section during a review.
35
ibid., new section 49P(1).
27
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The Commissioner must give the parties notice in writing of the decision outlining the
rationale and the rights of the parties to apply for a review at VCAT. 36
If a decision requires an agency to release a document, the decision does not take
effect until: 60 days after notice of the decision is given; or if a VCAT application is
made within that 60 day period, until a decision is made on that review. 37
FOI Commissioner to Handle Complaints
Current Process
Under the current FOI Act and the Ombudsman Act, the Ombudsman has powers to
investigate complaints about the handling of FOI requests. In the current FOI Act, there
are specific references to the Ombudsman in relation to:





When an agency has refused to give access to documents with the reason that the
request is ‘voluminous’ (s 25A(8));
When an agency has responded to a FOI request stating that it cannot find the
documents or that the documents do not exist (s 27(1)(e));
When an applicant for a FOI request wants to complain about any charges or fees
imposed by an agency associated with a FOI request (s 50(2)(c));
When an agency has delayed responding to a FOI request (ss 53(2) and 53(3)).

The Ombudsman does not generally undertake an investigation of a FOI decision when
the complainant has a right to apply to VCAT for a review. 38
Proposed Changes
Clause 43 of the Bill will amend the Ombudsman Act 1973 so that the Ombudsman will
no longer have jurisdiction to receive complaints, enquire into or investigate an
administrative action of an agency or Minister made under the FOI Act.
In addition, clause 24 of the Bill will insert new ‘Part VIA – Complaints’ into the Act that
will empower the FOI Commissioner to receive and deal with complaints. New section
61A(1) specifies that a complaint may be made about any of the following:
(a) an action taken or failed to be taken by an agency in the performance or purported
performance of the agency's functions and obligations under this Act, including a
decision by an agency that a document does not exist or cannot be located;
(b) a delay by a Minister in dealing with a request;
(c) an action taken or failed to be taken by a Minister in making a decision under
section 24 deferring access to a document;
(d) an action taken or failed to be taken by a Minister in making a decision to disclose a
document that is claimed to be exempt under section 33; 39
(e) an action taken or failed to be taken by a Minister in making a decision to disclose a
document that is claimed to be exempt under section 34. 40

36

ibid., new section 49P(3).
ibid., new section 49P(4).
38
Ombudsman Victoria (2005) Review of the Freedom of Information Act – Discussion Paper, Melbourne,
Ombudsman Victoria, p. 36, viewed 10 January 2012, <http://www.ombudsman.vic.gov.au/www/html/235parliamentary-reports-2005.asp>.
39
Section 33 of the Act refers to documents claimed to be exempt on the basis that they affect personal
privacy.
40
Section 34 of the Act refers to documents claimed to be exempt on the basis that they relate to trade
secrets.
37
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A complaint must be lodged within 60 days after the action or conduct that is the
subject of the complaint has occurred. 41
The Commissioner may accept or decline to accept a complaint and may also dismiss
a complaint at any time. 42 The grounds for dismissing a complaint may include that:
(a) the action or failure by an agency was not in the performance by the agency of its
functions or obligations under this Act;
(b) the complainant has the right to make a complaint about the action to another body
and has not exercised that right;
(c) the complaint is frivolous, vexatious, misconceived, lacking in substance or not
made in good faith;
(d) the complainant does not have a sufficient interest in the subject-matter of the
complaint;
(e) the complainant has failed to co-operate with the Commissioner in dealing with the
complaint without reasonable excuse;
(f) the complaint was made after the end of the time permitted to make a complaint;
(g) the Commissioner considers that a complaint is not appropriate in the
circumstances;
(h) the Commissioner is unable to contact the applicant following reasonable attempts
43
to do so.

The Commissioner may also refer a complaint to another body. 44
New section 61H(1) states that, ‘If a complaint cannot be resolved informally, the
Freedom of Information Commissioner must use his or her best endeavours to
conciliate the complaint’. Under new section 61I, if conciliation fails, and there is no
reasonable likelihood of resolution by conciliation, the Commissioner must allow the
complainant and the agency (or Minister) a reasonable opportunity to make
submissions. After considering the submissions, if the Commissioner believes that
further information may be required, he or she may ask the agency or Minister to
produce a document or provide information.
Under new section 61J(1), if an agency fails to produce a document requested by the
Commissioner under section 61I, the Commissioner has the power to compel the
agency to produce the document. This section will apply if:
(a) a prescribed agency fails to produce a document on a request under section 61I;
and
(b) the Freedom of Information Commissioner considers that the complaint relates to a
wilful or flagrant breach of the agency's obligations under this Act; and
(c) the Freedom of Information Commissioner considers that it is necessary and
appropriate to compel the production of the document in order to deal with the
complaint. 45

However, a notice to produce a document cannot apply to a document that is claimed
to be exempted under section 28 (cabinet documents) or section 29A (documents
affecting national security). 46

41

Freedom of Information Amendment (Freedom of Information Commissioner) Bill 2011, new section
61A(4).
42
ibid., new section 61B(1).
43
ibid., new section 61B(2).
44
ibid., new section 61C.
45
ibid., new section 61J(1).
46
ibid., new section 61J(3).
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Under new section 61K, the Commissioner or agency may apply to the Supreme Court
if it is unclear whether the Commissioner has jurisdiction to issue a production notice to
an agency under new section 61J.
Once a complaint has been considered, the Commissioner may make
recommendations to the agency (or Minister) in relation to the complaint. These
recommendations may include suggestions for improvements to policies, systems or
procedures in relation to compliance with the Act. The Commissioner must notify the
agency or Minister and the complainant and any other party to the complaint of the
recommendations. The Commissioner must give the agency, Minister, person or body
an opportunity to comment on draft recommendations if the recommendations relate to
them. Their responses must be included in the Commissioner’s report. 47
If the Commissioner considers that the complaint requires further investigation and is
within the jurisdiction of a person or body prescribed by the regulations, the
Commissioner may refer the matter to that body for investigation. 48

4. Other Jurisdictions
Freedom of information legislation is a common feature in most developed countries.
Article 19 of the UN Universal Declaration of Human Rights is often cited as the
normative basis for adopting FOI legislation, it states that:
Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers. 49

In the UN endorsed publication ‘The Public’s Right to Know’ it is noted that ‘Information
allows people to scrutinise the actions of a government and is the basis of proper,
informed debate of those actions’. 50 However, FOI regimes are often criticised for being
purely ‘symbolic’ with ‘little or no implementation machinery’. 51 In response, civil society
organisations have developed performance measures in order to evaluate the
effectiveness of FOI regimes. Notably, all but one (Singapore) of the top ten countries
in the global corruption perception index for 2011 have well established FOI regimes.
New Zealand ranks number one on the index, and is ‘widely regarded as a model of
how progressive access to an information regime should work’. 52 As the table below
shows, Australia ranks eighth on the index. 53

47

ibid., new section 61L.
ibid.
49
United Nations (2012) ‘The Universal Declaration of Human Rights’, UN website, viewed 1 February
2012, <http://www.un.org/en/documents/udhr/index.shtml#a19>.
50
Article 19 (1999) The Public’s Right to Know: Principles on Freedom of Information Legislation, London,
Article 19, p. 1, viewed 1 February 2012,
<http://www.article19.org/resources.php/resource/1797/en/public's-right-to-know>.
51
R. Hazell and B. Worthy (2010) ‘Assessing the performance of freedom of information’, Government
Information Quarterly, vol. 27, p. 352.
52
ibid, p. 353.
53
Transparency International (2012) ‘Corruption Perceptions Index 2011’, Transparency International
website, viewed 1 February 2012, <http://cpi.transparency.org/cpi2011/results/#CountryResults>.
48
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Table 5: Corruption Perceptions Index 2011 – Top 20 Countries
Ranking

Country

Ranking

Country

1
2
3
4
5
6
7
8
9
10

New Zealand
Denmark
Finland
Sweden
Singapore
Norway
Netherlands
Australia
Switzerland
Canada

11
12
13
14
15
16
17
18
19 (tied)
19 (tied)

Luxembourg
Hong Kong
Iceland
Germany
Japan
Austria
Barbados
United Kingdom
Belgium
Ireland

Source: Transparency International (2012) ‘Corruption Perceptions Index 2011’, Transparency
International website, viewed 1 February 2012,
<http://cpi.transparency.org/cpi2011/results/#CountryResults>.

This section will provide an outline of the FOI regimes in the following jurisdictions:
New Zealand, Australia, New South Wales and Queensland. An overview of the
legislative regime is provided with a focus on the review process for FOI applications.
With the exception of New Zealand, which does not have a FOI Commissioner, the
functions and powers of the Commissioner are outlined. A table is also provided at the
end of the section highlighting those jurisdictions in Australia that have FOI legislation
and the avenues of review available to applicants.
New Zealand
Since the Official Information Act 1982 came into force in New Zealand, a series of
amendments have broadened the scope of the Act. In particular, the use of Ministerial
vetoes to prevent access has been gradually wound back with Cabinet papers and
information pertaining to Ministerial decisions being regularly published. 54
The FOI Regime
Section 4 states that the purposes of the Act are to increase the availability of official
information to the people of New Zealand to enable greater participation in laws and
policies, and to promote the accountability of Ministers and officials. Official information
means any information held by the government, including the following:









government Ministers in their official capacity;
government departments and organisations;
the Police;
city, district and regional councils, local authorities and community boards;
state-owned enterprises;
school Boards of Trustees, universities, polytechnics and other tertiary education
institutions;
public health authorities; and
any other organisation subject to the Act. 55

The Act contains a full list of the government agencies that are subject to the Act. As a
general rule, information must be made available unless there is a ‘good reason’ to
54

R. Hazell and B. Worthy (2010) op. cit., p. 353.
Office of the Ombudsmen (2012) ‘Official Information – a guide for requesters’, Office of the
Ombudsmen website, viewed 1 February 2012, p. 2,
<http://www.ombudsmen.parliament.nz/index.php?CID=100033>.
55
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withhold it (s 5). Section 6 of the Act outlines the circumstances that would constitute a
‘good reason’ for withholding information. Most of the listed examples pertain to either
national security matters or prejudicing the administration of justice. Further exceptions
are contained in section 9 of the Act, which mostly concern information that is subject
to some form of privilege. 56 Among the list of exceptions is ‘collective and individual
ministerial responsibility’. However, these exceptions (in section 9) do not apply if ‘the
withholding of information is outweighed by other considerations which render it
desirable, in the public interest, to make that information available’. If there is not a
demonstrable public interest in withholding the information, then the guiding principle of
the Act will operate: namely that information must be made available unless there is
‘good reason’ to withhold it. 57
The only formal requirement in the Act regarding information requests is that the
application must be made with ‘due particularity’ (s 12(2)). According to the official
guide to the Act, ‘due particularity’ means that the person receiving the application
‘must be able to identify the information being requested’. 58 The provision is intended
to allow refusal of requests that are ‘unclear’ or ‘too broad’. 59 An agency must decide
whether the request is to be granted and send notice to the applicant within 20 working
days of receiving the request (s 15).
Review of FOI Decisions
New Zealand does not have a mechanism in the Act to initiate an internal review.
However, an applicant is entitled to the reasons for refusal, and the relevant agency
must give the applicant information regarding making a complaint to the Ombudsman
and seeking an investigation (s 19).
If the applicant makes a complaint to the Ombudsman, the Act provides for the
Ombudsman to investigate the decision (s 28). Agencies are under an obligation to
comply with any requests for information by the Ombudsman within 20 working days.
Where the Ombudsman is of the opinion that the application for information should not
have been refused, a recommendation can be made to the relevant Minister or agency
that the information be released. However, section 31 provides for the Prime Minister
or Attorney-General to certify that information should not be released because it will
prejudice national security or the administration of justice. In such a case, the
Ombudsman ‘shall not recommend that the information be made available’, but may
nonetheless recommend that further consideration be given to the decision (s 31).
If a recommendation is made by the Ombudsman that information should be released,
then a ‘public duty to observe that recommendation’ is imposed on the Minister or
agency (s 32). The section allows for the Governor-General, by Order in Council, to
make a direction that a public duty should not be imposed. If such an order is made,
then the reasons for which it was made must be published in the Government Gazette
and laid before the House of Representatives (s 32A).
Pursuant to section 36 of the Official Information Act, all of the powers and functions of
the Ombudsmen as found in the Ombudsmen Act 1975 are retained. Section 13
56

Examples contained in the section include trade secrets, commercial information and legal or
professional privilege.
57
Office of the Ombudsmen (2012) ‘Official Information – a guide for requesters’, op. cit., p. 2.
58
ibid., p. 4.
59
Office of the Ombudsmen (2012) ‘How to make an official information request’, Office of the
Ombudsmen website, viewed 1 February 2012,
<http://www.ombudsmen.parliament.nz/index.php?CID=100033>.
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outlines the powers and functions of the Ombudsmen, including the power to
investigate:







decisions to withhold information or to delete information from documents;
delays or extensions to the time limits for responding to requests;
charges for supplying information;
the manner in which information has been made available;
release of information subject to conditions; and
the response to a request for a statement of reasons for a decision affecting the
requester.

Commonwealth
A number of changes were introduced to Commonwealth FOI laws in 2010. The
Australian Information Commissioner Act 2010 and the Freedom of Information
Amendment (Reform) Act 2010 received Royal Assent on 31 May 2010, with most of
the provisions coming into force on 1 November 2010. These reforms integrated the
Office of the Privacy Commissioner with the new Office of the Australian Information
Commissioner, which now serves three functions:




freedom of information functions, in particular, oversight of the operation of the
Freedom of Information Act 1982 and review of decisions made by agencies and
ministers under that Act;
privacy functions, conferred by the Privacy Act 1988 and other laws.
government information policy functions, conferred on the Australian Information
Commissioner under the Australian Information Commissioner Act 2010. 60

The FOI Regime
In 2010 the Freedom of Information Amendment (Reform) Act 2010 was passed, which
made substantial changes to the Freedom of Information Act 1982. Most Australian
Government agencies must comply with the Act, including: the Australian Public
Service; an agency that is a ‘prescribed authority’; and the Norfolk Island authority. 61
Some agencies are excluded from the Act entirely, such as ASIO and ASIS, while
others have a partial exemption in relation to their commercial activities, for example
the CSIRO and the Reserve Bank. 62
Section 11 of the Act specifies that every person has ‘a legally enforceable right’ to
obtain access to a document of an agency or an official document of a Minister,
providing the document is not otherwise exempt. Importantly, the right of access is not
to information per se, but rather to documents. 63 There are several requirements for an
FOI request under the Act, including (s 15):





the request must be in writing and specify that it is an FOI request under the Act;
the request must describe the documents being sought in a way that ‘is reasonably
necessary to enable a responsible officer’ to identify the document;
the request must have an address for correspondence; and
the applicant must send the request to the agency.

60

Australian Government (2012) ‘What we do’, Office of the Information Commissioner website, viewed 2
February 2012, <http://www.oaic.gov.au/about/what.html>.
61
Australian Government (2011) ‘Guide to the Freedom of Information Act 1982’, Office of the Australian
Information Commissioner, viewed 1 February 2012,
<http://www.oaic.gov.au/publications/agency_resources/guide_freedom_of_information_act_1982.html#_T
oc308535022>.
62
ibid.
63
ibid.
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An agency has 14 days to notify the applicant that the request has been received, and
then a further 30 days to notify the applicant of the decision. The Act provides for six
ways that the 30 day period can be extended, including: a further 30 day extension to
consult with third parties, state or foreign governments; a 30 day extension by
agreement with the applicant; an extension of 30 days by the Information
Commissioner on the grounds that the application is complex or voluminous; if an
applicant applies to the Information Commissioner for a review of an agency decision,
the agency may request further time to consider the application in more detail; if a
charge is set for processing the application, an extension may apply until the charge is
paid by the applicant; if the scope of the request needs to be clarified the processing
time frame can be suspended, and the applicant will have 14 days to respond to the
request for clarification. 64
One of the reasons a document may be exempt is on the grounds of public interest.
Section 11B outlines the factors that should be considered when deciding whether
releasing a document is contrary to the public interest. Factors favouring access
include whether disclosure would promote the objects of the Act, inform debate on a
matter of importance, promote oversight of expenditure, or allow access to personal
information. Several irrelevant factors are also specified in the Act, including: access
would embarrass the Commonwealth Government or cause a lack of confidence; the
document could be misinterpreted or misunderstood; the author of the document is of
high seniority; access to the document would cause confusion or unnecessary debate.
Aside from the public interest, there are two types of documents that are exempt from
disclosure under the Act. First, exempt documents that pertain to national security,
defence or international relations, Cabinet documents or documents affecting law
enforcement. Secondly, conditionally exempt documents where the public interest test
must be satisfied such as documents that affect Commonwealth-State relations or
documents that relate to deliberative processes. 65
Review of FOI Decisions
Two types of review are available to applicants under the Act: an internal agency
review and an external review by the Information Commissioner. An application for
internal review must be in writing and submitted within 30 days of the original decision.
An authorised officer, other than the officer that made the original decision, must
conduct the review as if it was a new application and give notice of a decision within 30
days. 66 If the 30 day period has lapsed and notice of the decision has not been
received, then the principal officer of the agency is taken to have affirmed the original
decision (s 54D). However, an agency may also apply to the Information Commissioner
for an extension of time to deal with the application (s 54D).
If the original decision was made by a Minister or the principal officer of an agency then
the option of an internal review is not available to the applicant. However, the applicant
may apply to the Information Commissioner for a review of the decision. Two types of
decisions can be reviewed by the Commissioner: access refusal decisions 67 and

64

ibid.
ibid.
66
ibid.
67
An access refusal decision is defined in section 53A of the Act. In summary, an access refusal decision
involves: refusing to give access to a document, or only some documents, in accordance with a request; a
decision to defer the provision of access to a document; or a decision under section 29 regarding charges
for access to documents.
65
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access grant decisions. 68 The time limit for an application for review of an access
refusal decision is 60 days, while an access grant decision application must be made
within 30 days.
After undertaking a review the Commissioner may affirm the decision, vary a
reviewable decision, or set aside the reviewable decision and substitute a new decision
(s 55K). The Act specifies that a decision by the Commissioner has the same effect as
a decision from the agency or Minister (s 55L). However, the Commissioner has no
power with regard to exempt documents under the Act (s 55L).
Role of the FOI Commissioner
The role of Information Commissioner was established under the Australian Information
Commissioner Act 2010. Section 7 states that the Information Commissioner’s
functions include reporting to the Minister with regard to the government’s FOI
obligations, and exercising other functions conferred by statute. For example, the Act
specifies in section 8 that the Information Commissioner has the following nonexhaustive list of functions:






promote awareness and understanding of the Freedom of Information Act 1982;
assist agencies to publish information in accordance with their obligations in the
Act;
provide information advice and training to relevant persons regarding the Act;
produce guidelines to assist with compliance; and
monitor, investigate and report on compliance with the Act.

When handling a complaint the Commissioner has the power to compel the production
of documents, and require people to attend to answer questions or take an oath or
affirmation. 69 The Information Commissioner can also declare that a person is a
vexatious applicant pursuant to section 89K of the Freedom of Information Act 1982 if
the person repeatedly engaged in access actions, or an access action is deemed to be
unreasonable, constituting an abuse of process.
New South Wales
In NSW a review of the Freedom of Information Act 1989 was conducted in 2009,
which resulted in a new FOI regime. The review recommended that the new regime
consist of three key elements: a greater level of proactive disclosure of government
information; a new Open Government Information Act to replace the FOI Act; and the
appointment of an independent Information Commissioner. 70 In response to the report
the government introduced legislation to establish a new Act and the Office of the
Information Commissioner, both of which are detailed further below.
The FOI Regime
As stated in section 3 of the Government Information (Public Access) Act 2009 (“the
GIPA Act”) the purpose of the new regime is to open government information to the
public by:

68
An access grant decision is defined in section 53B of the Act, and includes: access that requires
consultation with a State; access involves documents that contain business information; or the document
contains personal information.
69
Australian Government (2011) op. cit.
70
NSW Ombudsman (2009) ‘Opening Up Government: Review of the Freedom of Information Act 1989’,
NSW Ombudsman website, viewed 1 February 2012, p. 7,
<http://www.ombo.nsw.gov.au/foi%20review.htm>.
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a) authorising and encouraging the proactive public release of government information
by agencies, and
b) giving members of the public an enforceable right to access government
information, and
c) providing that access to government information is restricted only when there is an
overriding public interest against disclosure.

The GIPA Act states that there is a presumption in favour of the disclosure of
government information unless there is an overriding public interest against disclosure.
All NSW government departments must comply with the provisions of the GIPA Act, in
addition to Ministers and their staff, local councils, state owned corporations, courts in
their non-judicial functions and other public authorities such as universities. 71
A ‘public interest test’ is established in section 13, which states that there is an
overriding public interest against disclosure of government information where ‘there are
public interest considerations against disclosure and, on balance, those considerations
outweigh the public interest considerations in favour of disclosure’. There is also a
conclusive presumption against disclosure for items listed in Schedule 1 of the Act,
which includes:











Overriding secrecy laws. 72
Contempt.
Legal professional privilege.
Excluded information.
Documents affecting law enforcement and public safety.
Transport safety.
Adoption.
Care and protection of children.
Ministerial Code of Conduct.
Aboriginal and environmental heritage.

In addition to the above list, an overriding public interest against disclosure is also
provided to Cabinet information and Executive Council information. The Act essentially
provides for any document that is directly or indirectly relevant to Cabinet or the
Executive Council to be covered by the presumption against disclosure (Schedule 1, s
2(1)(a)-(f)). However, information contained in a document is not Cabinet or Executive
Council information if the Premier, Governor or Cabinet approve disclosure, or 10 years
have passed since the document came into existence. Further, information that
‘consists solely of factual material’ is not Cabinet or Executive Council information,
unless the material would reveal a Cabinet, Council or Ministerial decision or position
(Schedule 1, ss 2(2) and 3).
Further considerations against disclosure are listed in section 14 of the Act. These
considerations are grouped into seven categories covering: responsible and effective
government; law enforcement and security; individual rights, judicial processes and
natural justice; business interests of agencies and other persons; environment, culture,
economy and general matters; secrecy provisions; and exempt documents under
interstate FOI legislation.

71
Office of the Information Commissioner (2012) ‘Legislation’, OIC website, viewed 1 February 2012,
<http://www.oic.nsw.gov.au/oic/oic_aboutus/legislation.html>.
72
In total there are 27 Acts that fall under this category, including: the Bail Act 1978, the Criminal Records
Act 1991, the Independent Commission Against Corruption Act 1988, the Jury Act 1977, the Witness
Protection Act 1995.
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Despite these broad exclusions, the Act provides for a set of principles that must be
considered when making a public interest determination. In summary, agencies must
promote the object of the Act and have regard to the guidelines issued by the
Information Commissioner. Further, the fact that disclosure of information may be
misinterpreted or cause embarrassment must not be taken into account (s 15).
Review of FOI decisions
Part 5 of the Act outlines the types of decisions that are reviewable 73 and the process
of review. A person aggrieved by a reviewable decision of an agency is entitled to an
internal review of that decision. However, an internal review is not available if the
decision was made by the agency’s principal officer, a Minister, or the Information
Commissioner. Similarly, a decision that has been the subject of review by the
Administrative Decisions Tribunal (ADT) is not eligible for internal review.
If a decision is eligible for an internal review and a request has been submitted, the
agency must acknowledge receipt of the request within five working days. An agency
must conduct the review as if it was a new request, and the review must be conducted
by someone more senior than the person who made the original decision. The statutory
timeframe for providing a decision is 15 working days, which can be extended by up to
10 working days if consultation is required or extended by agreement with the
applicant. A person may then apply to the Information Commissioner for a review of the
decision.
The Role of the Commissioner
The GIPA Act outlines the role of the Commissioner with regard to the Act. Section 17
outlines a general function of providing information and assistance with regard to the
operation of the Act. Further, the Commissioner can review agency decisions and
monitor, audit and report on compliance with the Act.
Part 5 Division 3 sets out the right to have a decision reviewed by the Information
Commissioner and the process of review. A person aggrieved by a reviewable decision
of an agency can apply to the Information Commissioner for a review within eight
weeks of the original agency decision. It is not necessary to first apply for an internal
review if the aggrieved person is the access applicant. However, in all other cases, an
internal review is required prior to applying to the Information Commissioner.
Apart from the provisions in the GIPA Act, the specific functions of the Information
Commissioner are contained in the Government Information (Information
Commissioner) Act 2009. Section 15 requires the Commissioner to act in ‘an informal
manner’ as far as possible, without ‘undue regard to technicalities’. As such, the
73

There are thirteen types of decisions that are ‘reviewable decisions’ as outlined in section 80 of the Act,
including: a decision that an application is not a valid access application; a decision to transfer an access
application to another agency, as an agency-initiated transfer; a decision to refuse to deal with an access
application (including such a decision that is deemed to have been made); a decision to provide access or
to refuse to provide access to information in response to an access application; a decision that
government information is not held by the agency; a decision that information applied for is already
available to the applicant; a decision to refuse to confirm or deny that information is held by the agency; a
decision to defer the provision of access to information in response to an access application; a decision to
provide access to information in a particular way in response to an access application (or a decision not to
provide access in the way requested by the applicant); a decision to impose a processing charge or to
require an advance deposit; a decision to refuse a reduction in a processing charge; a decision to refuse to
deal further with an access application because an applicant has failed to pay an advance deposit within
the time required for payment; a decision to include information in a disclosure log despite an objection by
the access applicant (or a decision that the access applicant was not entitled to object).
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Commissioner is not bound by the rules of evidence and may inform him or herself in
any way that the Commissioner considers to be just.
Any person can make a complaint to the Commissioner regarding the conduct of an
agency. The Commissioner has the discretion to either deal with the complaint through
providing information and facilitating a resolution between the parties, or declining to
deal with the complaint (ss 17-19). Section 21 specifies that if the Commissioner
decides to deal with a complaint, an investigation may be conducted into the systems,
policies and practise of agencies pertaining to obligations under the GIPA Act.
Division 4 of the Act outlines the powers of the Commissioner, which include requiring
an agency to provide a statement, produce a record or other thing, or give the
Commissioner a copy of any record. For the purposes of an investigation, the
Commissioner may enter and inspect any premises subject to any existing right to
privilege. If the Commissioner decides to conduct a formal inquiry, then the
Commissioner has the powers, authorities, protections and immunities conferred on a
Commissioner by the Royal Commissions Act 1923. These powers are restricted with
regard to Cabinet information pursuant to the provisions in the GIPA Act (see above).
Queensland
In 2008 an independent review 74 was conducted into Queensland’s FOI regime. The
review recommended moving to a ‘push model’ with an emphasis on proactive and
routine release of information. All but two of the review’s recommendations were
adopted by the government, resulting in the Right to Information Act 2009. 75
The FOI Regime
Under the new FOI regime, the Right to Information Act 2009:




gives a right to apply for access to documents held by government agencies and
Ministers;
requires each government agency publish a publication scheme on its website
which may include an online disclosure log of documents that have been released
in response to Right to Information applications; and
establishes the Information Commissioner and Right to Information Commissioner
to oversee Right to Information in Queensland. 76

The Act applies to Queensland government departments, Ministers and Parliamentary
secretaries, local governments, public authorities, and certain government-owned
corporations. 77 Under the legislation, individuals have a right to apply for access to
documents held by government agencies or Ministers (s 23). The application must be
dealt with by the principal officer of the agency or the Minister; however the power to
deal with applications may be delegated. If the relevant entity decides that the
application is outside the scope of the Act, notification must be given to the applicant
within 10 business days (s 32). Notification of a defect in the application requirements
must be given within 15 business days (s 33).

74

FOI Independent Review Panel (2008) The Right to Information: Reviewing Queensland’s Freedom of
Information Act, report prepared by D. Solomon, S. Webbe and D. McGann Brisbane, Brisbane, FOI
Independent Review Panel, viewed 1 February 2012, <http://www.rti.qld.gov.au/>.
75
Queensland Government (2012) ‘Right to Information’, Queensland Government website, viewed 1
February 2012, <http://www.rti.qld.gov.au/>.
76
Queensland Government (2012) ‘Right to Information Act’, Queensland Government website, viewed 1
February 2012, <http://www.rti.qld.gov.au/right-to-information-act>.
77
ibid.
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A key feature of the new ‘push model’ is a ‘pro-disclosure bias’ in deciding to deal with
applications. Section 39 of the Act states that it is Parliament’s intention that if an
access application is made, it should be dealt with unless it would, on balance, be
contrary to the public interest. Exactly what is considered to be contrary to the public
interest is outlined in sections 40, 41 and 43 summarised below:




the information is exempt from the Act; or
the application would substantially and unreasonably divert resources of the
agency or interfere with the Minister’s functions; or
a previous application for the same documents has been made and dealt with by
the agency.

Chapter 3, Part 5 of the Act contains provisions regarding FOI decisions. As stated in
section 44 there is a pro-disclosure bias in deciding access to documents, unless
disclosure would, on balance, be contrary to the public interest. The section then
details the process and considerations for determining what should be considered
‘contrary to the public interest’. In summary, the process involves identifying what
factors are irrelevant 78 and relevant for granting disclosure, and then balancing the
relevant factors with any harm factors 79 listed in the Act (s 49). The Act also specifies
what factors should be considered in favour of disclosure 80 and also in favour of
nondisclosure. 81
A list of exemptions is also included in Schedule 3 of the Act. Section 48 specifies that
Parliament has deemed the disclosure of items in Schedule 3 to be contrary to the
public interest. In summary, the following items are exempt under the Act:









information used to brief an incoming Minister is exempt for a period of 10 years;
Brisbane City Council Establishment and Coordination Committee information is
exempt for 10 years;
budgetary information for local governments is exempt for 10 years;
information revealing communication between the Sovereign and the Sovereign’s
representative, or between those parties and the Premier;
information that, if disclosed, would constitute a breach of privilege or contempt of
Parliament;
national or state security information;
law enforcement or public safety information;
investment incentive scheme information;

78

The factors listed in the schedule as being irrelevant to deciding the public interest for the purpose of
disclosure include: disclosure could cause embarrassment to the government or cause a loss of
confidence; disclosure could result in the applicant misinterpreting or misunderstanding the document;
disclosure could result in mischievous conduct by the applicant; the person who created the document was
or is of high seniority (Schedule 4).
79
Harm factors include such things as: affecting relations with other governments; affecting investigations
by the ombudsman or audits by the auditor-general; affecting particular operations of agencies; disclosing
deliberative processes; disclosing information brought into existence for ensuring security or good order of
a corrective services facility; disclosing personal information; disclosing trade secrets, business affairs or
research; affecting confidential communications; affecting state economy; affecting financial or property
interests of state or agency (Schedule 4).
80
There are 19 factors in total listed in the schedule pertaining to what is relevant in deciding in favour of
disclosure in the public interest. These factors mostly relate to whether the information will benefit public
debate and increase accountability (Schedule 4).
81
There are 22 factors listed to be considered in favour of nondisclosure. Most of these provisions pertain
to causing undue prejudice or interference (Schedule 4).
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information disclosure that is prohibited by other Acts. 82

In addition to the above list, Cabinet information and Executive Council information is
also exempt. Cabinet Information that came into existence before the commencement
of the Act is exempt, and information that came into existence on or after
commencement is exempt for a period of 10 years if: it has been brought into existence
for the consideration of Cabinet; or its disclosure would reveal Cabinet considerations
or prejudice confidentiality; or it has been brought into existence in the course of the
State’s budgetary processes. In addition to these general guidelines the Act also
specifically excludes Cabinet submissions, briefing notes, agendas, notes of
discussions, minutes, decisions, and draft documents (Schedule 3). Other than
information officially published by the Governor in Council, Executive Council
information is exempt.
Review of FOI Decisions
A person affected by a reviewable decision may apply to have it reviewed by the
agency or Minister dealing with the application (s 80). Section 81 specifies that certain
decisions are not reviewable decisions for the purposes of an internal review, including:
a decision on an internal review application; a decision by an agency’s principal officer;
a decision by a Minister; a decision by a relevant healthcare professional; or a decision
about the amount of charge stated in a charges estimate notice. A request for an
internal review must be made within 20 business days after the date of the original
decision (s 82). After an application for review is received, the agency or Minister has
20 business days to decide the outcome (s 83).
A person affected by a reviewable decision also has the option of seeking an external
review from the Information Commissioner. It is not necessary to first have an internal
review before applying to the Information Commissioner for review (s 85). The
application must be in writing and be made within 20 days of the original decision.
Provisions in the Act encourage an early and informal resolution to the dispute,
including using mediation (s 90). However, the Information Commissioner may decide
not to review the decision if: the application is frivolous, vexatious, misconceived or
lacking substance; or the applicant fails to comply with a direction from the
Commissioner; or the applicant is not contactable (s 94). Aside from conducting
proceedings as informally as possible, the Act gives the Commissioner full discretion 83
regarding the procedure on external review (s 95).
Role of the FOI Commissioner
Chapter 3 Part 4 outlines the role and functions of the Information Commissioner. In
addition to the general power to ‘do all things that are necessary’ in connection with the
Act, there are a number of specific powers listed in the Act, including:





a support function for agencies and members of the public with regard to freedom
of information (s 128);
a decision-making and review function with regard to FOI requests (ss 129, 130);
a performance monitoring function, including auditing and reporting on compliance
with the Act (s 131);
a power to issue both general and technical guidelines concerning how to comply
with the Act (s 132).

82

Examples include the Adoption Act 2009, the Child Protection Act 1999, and the Witness Protection Act
2000. A full list is available in Schedule 3.
83
The Act does provide specific powers to take oral submissions, oaths and affirmations.
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A Right to Information Commissioner is also established under the Act to serve as the
Information Commissioner’s deputy, particularly with regard to matters relating to the
Information Commissioner’s functions under the Act (s 148).
Table 6: FOI Regimes and Review Processes in Australian Jurisdictions
Jurisdiction

FOI Legislation

FOI
Commissioner

Internal
Review

External Review

NSW

Government
Information (Public
Access) Act 2009

Yes

s 82

Commissioner (s 89)
ADT (s 100)

Qld

Right to Information
Act 2009

Yes

s 80

Commissioner (s 85)
QCAT (s 118)*

SA

Freedom of
Information Act
1991

No

s 38

Ombudsman (s 39)
Police Complaints
Authority (s 39)
District Court (s 40)*

WA

Freedom of
Information Act
1992

Yes

s 39

Commissioner (s 66)
Supreme Court (s 85)*

Tas

Right to Information
Act 2009

No

s 43

Ombudsman (s 44)

NT

Information Act

Yes

s 38

Commissioner (s 103)
Supreme Court (s 129)*

ACT

Freedom of
Information Act
1989

No

s 59

Ombudsman (s 54)
ACAT (s 60)

*Appeal only allowed on a point of law.
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