PUBLIC ACCOUNTS AND
ESTIMATES COMMITTEE

THIRTY-FIFTH REPORT TO PARLIAMENT

INQUIRY INTO COMMERCIAL IN
CONFIDENCE MATERIAL AND THE
PuBLIC INTEREST

MARCH 2000

Ordered to be printed

By Authority
Government Printer for the State of Victoria

No. 19 Session 2000






Table of Contents

TABLE OF CONTENTS

Public Accounts and Estimates Committee Membership -

54" Parliament............c.ocoovoeeeeeeeeeeeeeeeeee e, i
Public Accounts and Estimates Committee Membership —

53" Parliament........c...covoveieeeee oo i
Membership of the Sub-Committee............cccooooiiiiiiin, vii
Duties of the Committee.........ccoooviiiiiiii IX
GlOSSANY oot XI
Abbreviations and Explanations..........cccoovviiiiniiniiinnennnn, Xiv
Chairman’s INtroducCtioN ............ccoovvviiiiiiiii e XV
EXECUTIVE SUMMARY ... XiX
KEY FINDINGS AND RECOMMENDATIONS................ XXXV
Attachment 1 Draft Principles for the treatment of

Commercial Information...............cccceevieviinnnne, v
Attachment 2 Model Access Clauses...........cccoevvviiieviinnennnnn. Ixvii
Chapter 1 IntrodUCtiON..........oiiiiiiiiii e, 1
1.1 Background to the INQUITY.........ccooviiiiiiiiiii e, 2
1.2 Scope of the INQUITY.......cocoiiiiii i, 7
1.3  Conduct of the INQUIrY .......ccoooiiiiii 9
1.4 AcCKNOWIedgmeNntS ........ccoviiiiiiiii e 11
1.5 Subsequent developments..........ccccceviiiiiiiiiiiin e, 12
1.6  Why this matter is important.................co.ccoeeiiviinnen. 12
Chapter 2 Concept of Commercial in Confidence................. 15
2.1 INTrOdUCTION ... 15
2.2 The common law action for breach of confidence............. 16

2.3 The common law evidentiary rules on public interest
IMNIMIUNIEY e 19

2.4 Commercial in confidence tests in statutory regimes....... 19



Inquiry into Commercial in Confidence Material and the Public Interest

Chapter 3 Confidential Commercial Material and
Accountability .........ccooooii i, 21

3.l INtrOAUCTION .. 22

3.2 The High Court’s approach to representative democracy 23

3.3 Government accountability and the Public Interest.......... 23

3.4 Forms of government accountability..................cccooevennnen. 24

3.4.1 Ministerial and political mechanisms..................cccooeeeenne. 24

3.4.2 Legal mechaniSmS ..........cooevviiiiiiiic e 25

(a) Freedom of Information legislation...................c.coooeeenne. 25

(b) Reasons for deCiSIONS ........ocvvuuieiiieiiin e 37

(c) Public Records ACL.........coviviiiiiiiii e 40

(d) Auditor-General...........ccooveiiiiiiii 41

(8) OMDBUASMAN......c.uiiiiii i 44

(f) Regulator-General.............ccooiiiiiiiiii 45

(g) Scrutiny by parliamentary committees...................c....... 46

(h) Rights of appeal to tribunals and courts......................... 50

(1) Judicial FeVIEBW .....veiiiiii e 52

3.4.3 Economic MechaniSmS.........ccccvuuiiiiiiiiiiiii e 53

3.5 CONCIUSION... oot 54
Chapter 4 Comparison with information provided to

Shareholders. ... 57

4.1 INtrodUCTiON ....cvviiiii e 58

4.2 Shareholders’ rights to information.................................. 59

4.2.1 Mandating disclosure or provision of information........... 60

4.2.2 Prevalence of disclosure over confidentiality ................... 61

4.2.3 Personal civil and criminal liability for breach.................. 63

4.3 Comparison with public sector information rights........... 64

4.4  Limitations of the shareholder analogy ............................ 66

4.5 Relevance for government business enterprises .............. 67



Table of Contents

4.6 CONCIUSION. ..o 68
Chapter 5 Confidential Commercial Material in the
PUBIIC SECTON. ..., 71
5.1 INTrodUCTION ... 72
5.2 Examples of commercial in confidence claims.................. 73
5.3 The “degree” of confidentiality claimed........................... 76
5.4 Source of the material............ccccoooviiiiiiii 80
5.4.1 Material generated by or for government........................ 80
5.4.2 Material provided by private persons..........ccccooeevveeennnnn. 83
5.4.3.CoNLracting OUT.........ooviiiiiiiiiei e 84
5.5 CONCIUSION. ...t 88
Chapter 6 Tendering and Contracting Out....................cc..... 91
6.1 General PrinCiplesS........cooiiiiiiiii 92
B.1.1 TIMING .. i 92
6.1.2 Criteria affecting confidentiality ................ccoooiiiiiiniennnnn. 93
6.1.3 Need for accountability.............ccooooooiiiiiiiii . 96
6.1.4 Special position of Local Councils...............cooooviiiiiniinnnnn. 97
6.2 Relevant documents and stages..........cccooeevviieeviiieciiieennnn. 98
6.2.1 Tender dOCUMENTS.......cccuuiiiiiiiiiiie e 98
6.2.2 Contract dOCUMENTS.........ovivviiiiiiiieiii e 102
6.2.3 Other information..............ccoooiiii i 106
6.3 Auditor-General - Access to records and premises of
CONTFACTONS ... it 109
6.4 Guidelines concerning procedures to be followed......... 111
6.5  TrAINING ..ot 114
6.6  CONCIUSION......oiiiiiiiiiiii e 114
Chapter 7 Freedom of Information Legislation.................. 123

7.1 INTrOAUCTION . 123



Inquiry into Commercial in Confidence Material and the Public Interest

7.2 Commercially sensitive material produced by government

10 [ [0 [ 124
7.3 Commercially sensitive information received or obtained

by government agencies from private sources............... 127
7.4 Commercially sensitive material produced in the context

of contracting out and competitive tendering................. 132
7.5 Material in the possession of GBES............cccoccovveiiinnen. 136
7.6 CONCIUSION......uiiiiiieii e 140
Chapter 8 ConClUSIONS..........oviiiiiiiii e 143
Appendix 1 - Approaches in other jurisdictions................... 149
Appendix 2 - List of submissions.............cccocoiiin 163
Appendix 3 - List of hearings and witnesses......................... 167

Appendix 4 - ReferenCeS.......coovvviiiiiiici e, 171



Committee Membership

PUBLIC ACCOUNTS AND ESTIMATES
COMMITTEE

MEMBERSHIP - 54" PARLIAMENT!

Mr P J Loney, MP (Chairman)

Hon. W Forwood, MLC (Deputy Chairman)
Hon. L Asher, MpP*

Ms A P Barker, MP*

Ms S M Davies, MP*

Hon. R M Hallam, MmLC*

Mr T J Holding, MP*

Mrs J M Maddigan, MP*

Hon. G K Rich-Phillips, MLC*

Hon. T C Theophanous, MLC

These Members were appointed to the Public Accounts and
Estimates Committee prior to the tabling of this report and
took no active part in the Inquiry, which was conducted

during the 53" Parliament.

! Members were appointed to the Public Accounts and Estimates Committee on 14
December 1999






Committee Membership

PUBLIC ACCOUNTS AND ESTIMATES
COMMITTEE

MEMBERSHIP - 53°° PARLIAMENT?

The Members of the Public Accounts and Estimates Committee
during the term of this Inquiry were:

Hon. W Forwood, MLC (Chairman)
Mr S P Bracks, MP (Deputy Chairman)®
Hon. R Best, MLC

Mr R J Hulls, MP

Mr P J Loney, MP *

Hon. N B Lucas, psm, MLC

Mr S J McArthur, MP

Mr Bruce Mildenhall, MmpP°

Hon. A Sheehan, mpP®

Hon. T C Theophanous, MLC

Mr K A Wells, MP

o g A~ W N

The Parliament was prorogued on 24 August 1999

Discharged from attendance as a Member of the Committee on 21 April 1999
Appointed 3 September 1998 in place of Hon. A Sheehan

Appointed 21 April 1999 in place of Mr S Bracks

Resigned from Parliament on 8 July 1998






Committee Address

PUBLIC ACCOUNTS AND ESTIMATES
COMMITTEE - CONTACT DETAILS

The Committee’s address is:

Level 8
35 Spring Street
Melbourne Victoria 3000

Telephone enquiries: (03) 9651 3556
Facsimile: (03) 9651 3552
Email: paec@parliament.vic.gov.au

Internet: http/ /www.parliament.vic.gov.au/paec



Vi



Sub-Committee Membership

MEMBERSHIP OF THE SUB-
COMMITTEE

This Inquiry was undertaken by:

Hon. W Forwood, MLC (Chairman of this

Inquiry)

Mr S Bracks, MP’

Mr R Hulls, MP

Mr S McArthur, MP

For this Inquiry the Sub-Committee was supported by a

secretariat comprising:

Executive Officer:
Assistant Executive Officer:
Research Analyst:

Parliamentary Internee:

Specialist Legal Advisers:

Ms M Cornwell

Ms F Essaber

Mr C Yip, secondee from the
Department of Treasury and
Finance, provided research
assistance (from 21 July to 24
December 1997)

Ms E Galak assisted with
the preparation of the
information contained in
Appendix 1

Ms M Paterson, Senior Lecturer in Law, Monash University
Mr B Dyer, Senior Lecturer in Law, Monash University

" Discharged from attendance as a Member of the Committee on 21 April 1999



Viii



Duties of the Committee

DUTIES OF THE COMMITTEE

The Public Accounts and Estimates Committee is a joint
parliamentary committee constituted under the Parliamentary
Committees Act 1968, as amended.

The Committee comprises ten Members of Parliament drawn
from both Houses of Parliament and all political parties and
includes an Independent Member.

The Committee carries out investigations and reports to
Parliament on matters associated with State financial
management. Its functions under the Act are to inquire into,
consider and report to the Parliament on:

(a) any proposal, matter or thing connected with public
administration or public sector finances;

(b) the annual estimates or receipts and payments and
other budget papers and supplementary estimates of
receipts and payments presented to the Assembly and
the Council.

In consultation with the Auditor-General, the Committee
determines the objectives of performance audits and identifies
any particular issues that need to be addressed during these
audits.






Glossary

GLOSSARY

Common Law

Competitive
tendering

Contempt of
Parliament

Contract

Derived from custom and judicial precedent
rather than legislation.

A term used to describe the process of selecting
the most preferred provider or supplier from a
range of potential contractors by seeking offers
(tenders) and evaluating those offers on the
basis of one or more selection criteria.

Compulsory competitive tendering occurs
where managers are required to put services out
to tender rather than having a discretion to do
so, for example, a requirement (which may be
statutory) that certain services will be tendered
out, or as in Victoria, where local government
authorities were required to subject a certain
proportion of their total expenditure to
competitive tendering.

An offence against the authority or dignity of a
House of Parliament or of its members. A
breach of parliamentary privilege is a contempt.
Parliament has the power to punish for
contempt.

In this report, the term “contract” is used to
describe a legally binding agreement entered
into by a government department, government
agency or government business enterprise for
the supply to it, or on its behalf to others, by a
third party (including a government
department, government agency or government
business enterprise) of goods and/or services.
Where relevant, a reference to a contract
includes any ancillary documents relating to that
contract.
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Contracting out

Corporatisation

Government
Business
Enterprise
(GBE)

Private
Companies

Purchaser/
Provider split

Third party
information

An arrangement whereby an agency enters into
a contract with an external supplier for the
delivery of services which have previously been
provided internally. Contracting out does not
necessarily involve seeking competitive bids.

A process which seeks to establish for a
government business enterprise a structure that
approximates that which exists for private
sector firms and thereby to provide the
enterprise with a more commercial focus. Key
elements of corporatisation include the
establishment of an independent board of
directors, the specification of explicit
performance targets, explicit funding by the
government of community service obligations,
the introduction of tax equivalent payments,
and a requirement to comply with the
provisions of the Corporations Law.

A publicly owned entity providing goods or
services on commercial terms with the objective
of recovering its costs of production and, in
most cases, of providing some financial return to
the Government.

In this report private companies is used to
describe listed companies in the private sector.

A distinction between the purchaser of a service
(agency) and the service provider (supplier).
The purchaser, in the context of this report,
generally is a public sector agency, while the
provider may come from the public, private or
not-for-profit sectors. In some cases the
purchaser/provider split may be established
within an agency, where the head office or
policy areas of the department purchases
services from divisions or regions. Such an
arrangement applies within the Department of
Human Services.

Information supplied to the Government by
third parties, individuals, groups, business etc -
about personal and commercial affairs.
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ABBREVIATIONS AND EXPLANATIONS

GBEs - Government Business Enterprises

VCAT - Victorian Civil and Administrative Tribunal
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Chairman’s Introduction

CHAIRMAN'S INTRODUCTION

During the past two decades a wave of public sector reform has
swept through the Victorian public sector in the name of
improved efficiency, effectiveness, responsiveness and
accountability. This report deals with one of the unintended
consequences of the growing commercial orientation of the
public sector.

The Committee’s Inquiry initially arose because the Auditor-
General was concerned about the practice of some government
agencies in classifying as commercial in confidence, information
that he wanted to include in his reports. At that time there was
also considerable disquiet in the community that, as the
Government increasingly contracted out or commercialised its
services, there was potential for less information to be made
available to the Parliament and to interested community groups
and individuals.

As our Inquiry has highlighted, the use of claims of commercial
in confidence to prevent the disclosure of information is one of
the greatest challenges to public administration today. It has

significant implications for accountability and good governance.

While the Committee acknowledges that there has always been
considerable tension between the two principles, the executive
government's right to treat sensitive commercial information as
confidential and the Parliament's right to know, much of politics
and good administration is about achieving the right balance
between conflicting interests.

Public acceptance of government, government agencies and the
role of public officials depends on trust and confidence; and this
in turn depends on the administration being completely
transparent whenever possible. Transparency is therefore an
essential precondition not only for accountability but also for
public confidence in the integrity of government.

The more the government can encourage and develop a culture
of openness, the less the Public Accounts and Estimates
Committee, the Auditor-General, the courts, Ministers and even
officers of the public service will be called upon to exercise the
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judgement required in striking the balance between the factors
for and against disclosure of information.

This report contains 41 recommendations and a set of guidelines
that will assist the government, Ministers, public officials, and
the private sector in formulating and assessing claims for
commercial in confidence. The Committee believes that it is
essential that there should be a strong statement of principles
and an unequivocal commitment by the government to a
consistent and workable implementation of those principles.

The Committee notes that the government has been elected on a
mandate of openness and greater accountability. The

implementation of the recommendations contained in this report
will go a long way towards achieving these important objectives.

Victoria has attracted attention in recent years for the broad
extent of its commercialisation of government activities. It is
therefore appropriate that it should be the first of the Australian
jurisdictions to adopt a wide-ranging regime of public law
reform which specifically deals with the impact of
commercialisation on the processes of government
accountability.

It is a tribute to the value of the parliamentary committee
system that this is a unanimous report. | thank Members of the
former Public Accounts and Estimates Committee for their
work on this important Inquiry.
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Chairman’s Introduction

The Committee would like to thank the PAEC secretariat, in
particular Ms Michele Cornwell and Ms Frances Essaber, for the
high quality of its assistance and support throughout the
Inquiry and in the preparation of this report.

Finally, on the Committee's behalf, I also thank our legal

advisers Ms Moira Paterson and Mr Bruce Dyer for their
valuable legal advice.

PETER LONEY, MP
CHAIRMAN
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Executive Summary

EXECUTIVE SUMMARY

Chapter 1 Introduction

In recent years there have been widespread changes to the
structure and operations of the Victorian public sector,
including significant reforms in the way government services are
delivered.

The momentum of the National Competition Policy reforms and
the Kennett Government’s policy of contestability (including
outsourcing) of government services and activities in the
delivery of public services, has meant that the Victorian Public
Sector has been steadily evolving towards a more private sector
orientation.

The effect of these reforms has been a blurring of the boundaries
between the private and public sectors and an increased level of
interaction between private and public organisations.

These developments have important implications for
accountability with the increased reliance on claims of
commercial confidentiality which prevented disclosure of
government information.

Like other Australian jurisdictions, Victoria has introduced a
number of parliamentary, legal and economic measures to
ensure there is transparency and openness in the way
government operates. These measures play a major role in
ensuring that there is an appropriate balance between
government accountability, the public interest and the rights of
individuals and businesses to claim confidentiality for
information provided by them to the government.

This Inquiry arose because the Auditor-General brought to the
attention of the Parliament that commercial confidentiality had
become an issue of some contention between government
agencies and his office. Agencies claimed that some information
which the Auditor-General wished to include in his reports to
the Parliament, was commercial in confidence and therefore
could not be published. This presented a number of difficulties
for the Auditor-General because he then had to decide whether
these claims were legitimate and, more importantly, whether or
not disclosure of such material was in the public interest.
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In practice, while there have been delays in making information
available to the Auditor-General, access to commercially
confidential material has generally not been denied to him. The
Committee is, however, aware of at least one occasion when the
Auditor-General was denied access to material that was deemed
by the Department of Premier and Cabinet to be commercial in
confidence.

This report examines these issues and the Auditor-General’s
concerns about the routine insertion of confidentiality clauses in
contracts between government agencies and private sector
service providers. The report also considers the implications of
these practices for government accountability to the Parliament
and the community.

The scope of the report is broad, reflecting the terms of
reference, which were to:

(1) ascertain the legal or other frameworks
applying to the concept of commercial
confidentiality in the public and private sectors;

(2) establish the major constructs underpinning the
notion of government accountability and the
public interest, and outline existing
mechanisms and systems that are designed to
ensure that the Victorian Government is held
accountable for its activities;

(3) establish what type of information over and
above that provided to shareholders of private
companies® is considered to be in the public
interest or required to be made available to
ensure public accountability; and

(4) establish what principles should guide the
application of commercial confidentiality within
the public sector in relation to the Auditor-
General and the Parliament.

To ensure that the Committee received a wide cross-section of
advice on these matters, an issues paper was prepared and
widely distributed to government agencies, academia,
community interest groups, industry and business groups and
interested persons.

The Committee received 94 submissions and written responses
to issues raised at the hearings.

¢ In this report, this term 'private companies' is used to describe listed companies in the
private sector.
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Executive Summary

The vast majority of submissions and most evidence presented
at public hearings overwhelmingly supported the views that:

e the Auditor-General should have unrestricted access
to commercial in confidence material;

» the changing mechanisms of government service
delivery should not have the consequence of
decreasing the information available about those
services; and

» claims based on commercial confidentiality were now
being used too broadly by the public sector as a means
of preventing the disclosure of a wide range of
information.

Chapter 2 Concept of Commercial in Confidence

This chapter examines the first term of reference which relates
to the legal or other frameworks applying to the concept of
commercial confidentiality in the public and private sectors.

The Committee’s research revealed that the expression
‘commercial in confidence’ is commonly used as a loose
description for information of a commercial nature that would
be protected by the common law action for breach of confidence.

The Committee noted that the courts apply a number of public
interest qualifications in defining the extent of the duty to treat
information as confidential and the ability of persons to sue for
breaches of that duty.

Furthermore, actions brought by government agencies to
protect governmental information have the additional
requirement to establish that disclosure will be contrary to the
public interest. This involves balancing the harm to the public
interest from disclosing the relevant information, against the
public interest in keeping the community informed and in
promoting discussion of public affairs.

Although there is a perception by some government agencies
that all commercial information concerning the private sector
should be considered confidential, the law and practice
distinguishes between commercial information that should be
protected and information that may be released for reasons of
public interest or because it either lacks the necessary quality of
confidentiality or was not imparted in circumstances which
required it to be treated as confidential.
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The distinction reflects several factors:

e the economic cost to the owner of the commercial
information if it is released, versus community costs if
it is not;

» the extent to which it sheds light on activities for
which the government should be accountable and the
public interest in the community being informed
about the activities of the government;

» the context in which the information has been
generated, including whether or not it was supplied
on a voluntary basis; and

» the extent to which the information has been kept
secret.

The Committee found that the wide interpretation and common
usage of the term commercial in confidence throughout the
public sector has resulted in a broadening of the scope of
commercial confidentiality beyond that which is legally
warranted.

The Committee believes that the resolution of what reasonably
should be viewed as commercial in confidence material can not
be undertaken in an administrative or legal vacuum. In
deciding this issue, the government should be guided by the
principles of law and community expectations about the
conduct of responsible government in Victoria.
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Executive Summary

Chapter 3 Confidential Commercial Material and
Accountability

This chapter examines the second term of reference and outlines
the major constructs underpinning the notion of governmental
accountability and public interest. It also examines the various
political and parliamentary, legal and economic mechanisms that
are designed to ensure that the Victorian Government is held
accountable for its activities.

The Committee believes that accountability and transparency
are fundamental to good government. They are necessary to
ensure that public funds are expended for the purpose for
which they are appropriated and that government
administration is efficient and operates in accordance with
law.

Access to information permits the electorate to assess the
performance of the government and to participate more
effectively in its policy and decision making processes. As
pointed out by various witnesses, information plays a vital role
In ensuring accountability.

The level of disclosure which is required to enable the
Parliament to provide effective oversight of the government
may, from time to time, bring to public attention activity which
Is inefficient, ineffective or otherwise improper. However, the
fact that such disclosure may be embarrassing or unwelcome
should not provide a justification for its non-disclosure. In fact,
it is arguable that access to such information is vital to enable the
Parliament to discharge its duty to hold the government to
account.

The Committee noted that there have been occasions when
governments have not provided information to individual
Members of Parliament or to the Public Accounts and Estimates
Committee on the basis that it is commercial in confidence. It
also noted that in the majority of these cases no explanation was
provided as to why disclosure would be harmful to the
commercial interests of the state or to third parties or why it
would be contrary to the public interest. The Committee views
this development with some concern because it has the capacity
to undermine and jeopardise accountability and erode
confidence in the government.

The Freedom of Information Act 1982 (Vic) promotes public
accountability by requiring agencies to publish and make
available specified information and by providing rights of access

XXIil



to documents in the possession of Ministers and government
agencies.

An important feature of the legislation is that it provides for a
universal right of access to documentary information in the
possession of government departments and agencies and that
access is a right, irrespective of any special interest or need.

Documents that contain commercially sensitive information may
be exempt from disclosure under several provisions. The most
commonly used are s. 34(1), which protects the trade secrets and
business affairs of third parties, and s. 34(4), which protects the
trade secrets and business affairs of the agency that received the
request.

Parliamentary Committees are a key part of the accountability
process. While Committees are able to take commercial in
confidence evidence in camera, they cannot disclose or publish
that information. This is contrary to the situation in all other
State, Territory and Commonwealth Parliaments.

The Auditor-General is the external auditor of the Victorian
Public Sector. His role has been described as ‘the crucial link in
the process of accountability to the taxpayer on the utilisation of
funding’. The reports of the Auditor-General on performance
and financial issues are an essential element in the operation of
democratic government.

The Ombudsman also has an important role in shedding light on
matters of maladministration and has broad powers to gather
evidence, including access to commercially sensitive material if
necessary.

The Office of the Regulator-General has broad powers to obtain
information and is subject to the operation of the Freedom of
Information Act. However, the Regulator-General is specifically
precluded from disclosing documents that fall within one or
more of the exemption provisions contained in the Act.

Rights to appeal from administrative decisions have become an
increasingly important accountability mechanism. In Victoria,
most rights of appeal involve a full appeal on the merits to the
Victorian Civil and Administrative Tribunal.

The Victorian Civil and Administrative Tribunal has quite broad
powers to allow it to gain access to commercially sensitive
material that may be relevant to the performance of its
functions.
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Executive Summary

Judicial review of administrative action is the most basic and
fundamental of the legal mechanisms by which government is
held accountable. The powers of a court engaging in judicial
review, to access and use relevant commercially sensitive
material are limited, in theory, only to the extent that privilege
can be established. However, in practical terms, there is an
inevitable link between the treatment of commercial
confidentiality mechanisms and the availability of judicial
review.

Increasingly, Australian governments have sought to expose the
public sector to ‘economic’ accountability mechanisms. Various
policies and developments in Victoria have contributed to the
introduction of these mechanisms. The Committee believes that
the treatment of commercial confidence claims may have the
potential to undermine the effectiveness of these mechanisms
and that there is a degree of tension or conflict between these
newly developed mechanisms and traditional legal and political
mechanisms.

The Committee found that if the use of commercial in
confidence is permitted to operate too broadly and, in
particular, if it is allowed to restrict the supply of adequate
information to the Auditor-General; individual parliamentarians
and parliamentary committees, it will reduce the level of
political accountability and the community’s confidence in the
activities of government. In these instances, government could
be vulnerable to claims which it is prevented from refuting.

The increasingly complex arrangements for government service
delivery and the devolution of responsibility to deliver services,
present major challenges for accountability. These new
arrangements highlight the need for the Parliament to adopt
new procedures for dealing with commercial in confidence
material.

The Committee noted that the possible options for treating
material as commercially sensitive are more varied than the
simple alternatives of permitting unrestricted public access or
requiring complete confidentiality.

Chapter 4 Comparison with information provided to
Shareholders

The third term of reference required the Committee to give
consideration to what type of information over and above that
provided to shareholders of private companies, should be

XXV



considered to be in the public interest, or required to be made
available, to ensure public accountability.

The position of a small shareholder of a large listed company is
probably the closest private sector analogy of the relationship
between voter and government.

The information rights of shareholders usually oblige the
company or its directors to disclose information publicly or
communicate information to shareholders. A number of
requirements such as the Corporations Law and the continuous
disclosure requirements of the Australian Stock Exchange
Listing Rules can operate to require disclosure of confidential
material to shareholders.

It is possible for decision makers in the public sector to be
subjected to personal, civil or criminal liability, but that is far
less likely to occur than it is for directors of private sector
companies. Directors are subject to a number of disclosure
obligations; breach of such obligations can lead to personal, civil
and even criminal liability.

The Committee has highlighted the strengths of the information
rights of shareholders to counter the suggestion that
Corporations Law mechanisms are able to ensure accountability
without providing substantial rights of access to information.
While the information rights of listed company shareholders are
not insubstantial, they are more narrowly focused than those in
the public sector.

The narrow focus of these rights is not a concern to the vast
majority of shareholders, because it coincides with what they
consider important.

However, public concerns for the performance of government
are necessarily broader than shareholders’ concerns.
Additionally, the goals of government are broader than those of
an ordinary commercial company and the legitimate interests of
the community are broader than those of shareholders. This
suggests that the range of information that is publicly available
must also be broader for government activities. Financial
accountability alone will not suffice.

The management of private sector companies is held
accountable by several important mechanisms that have no real
equivalent in the public sector. This means that the shareholder
analogy is of limited use as a guide to necessary public sector
information disclosure requirements.
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Executive Summary

The Committee believes that, in relation to government business
enterprises, the government is not acting on its own behalf, but
rather on behalf of the public. Consequently, there needs to be
mechanisms to ensure that:

» the government is in fact exercising its rights as
shareholder to obtain the necessary information; and

« enough information is made available to ensure that
the relevant Ministers (or other persons) are held
accountable for the way in which they exercise their
powers as shareholders of the corporatised body and
oversee the use of public resources.

Chapter 5 Confidential Commercial Material in the Victorian
Public Sector

The fourth term of reference required the Committee to
establish what principles should guide the application of
commercial confidentiality within the Victorian Public Sector in
relation to the Auditor-General and the Parliament.

This chapter examines the widespread use of commercial in
confidence claims in the public sector and the potential this has
to undermine accountability mechanisms.

The Committee believes that it is necessary, in considering how
to deal with confidential commercial material, to distinguish
material that has been generated by or for government from
material that has been provided to government by third parties.

Private sector enterprises resist disclosure of commercially
sensitive material either because it may be used by competitors
to compete more effectively, or it may prevent the full
exploitation of some profit making opportunity. However,
profit maximisation is not a significant goal of government. The
function of government is to serve the public interest.

The Committee considers that the Auditor-General and the
Ombudsman must have unrestricted powers to access
commercially sensitive material for the purpose of performing
their functions. It seems unlikely that such access, without any
further dissemination, would ever cause any harm to the
commercial interests of those holding such information.

Several submissions suggested that the principle of competitive
neutrality reform require GBEs that operate in a competitive
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environment to not be subject to disclosure requirements that
exceed those imposed on their private sector competitors. The
Committee believes this argument must be rejected.

The Committee considers that it is desirable to develop some
general criteria for what can be properly accepted as establishing
a claim of commercial confidentiality. These are discussed in
detail in Chapter 6.

The Committee considers that the question of how to deal with
commercial confidentiality within contracting out and
competitive tendering is of the utmost importance. There is a
strong possibility that accountability could be seriously
undermined by a convergence of vested interests of
administrators (as purchasers) and contractors (as providers).

The greatest unfairness resulting from disclosure of
commercially sensitive material arises where the material has
been provided to the government in the expectation that it will
be treated as confidential. If it is made clear from the outset that
the material will belong to the government, then the contractor
has the opportunity to tender at a price that allows for the cost
of complying with such requirements, or decide not to tender.

The Committee believes that the use of confidentiality clauses
should be kept to an absolute minimum and that contracts
should instead contain specific terms stating that their
contents are prima facie public.

Chapter 6 Tendering and Contracting Out

This chapter examines the government tendering and
contracting out arrangements and their implications for
commercial in confidence issues.

Various witnesses pointed out to the Committee that in all cases
it is important to differentiate between disclosure before the
selection of the successful tender or completion of a contract,
and disclosure after the event.

The Committee noted broad acceptance that the identity of the
successful tenderer and the overall price of the tender should be
disclosed after the completion of the tender process. In this
context, the Committee also noted that an unsuccessful tenderer
at the Commonwealth level is entitled to seek information about
who was the successful tenderer and what price was accepted.
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Executive Summary

The Committee found that there is support for the publication
of information about contracts that have been finalised, although
there are concerns about possible harm to the competitive
position of the contractor, especially in relation to material that
could appropriately be classified as ‘trade secrets’.

Access to information about the selection process generally only
arises in the context of applications under the Freedom of
Information Act, and such information may fall within one or
more of the exemption provisions in that Act. The Committee
believes that decisions concerning access to the full range of
tender documents are most appropriately resolved within the
framework of that legislation, but that the relevant decision
maker should be required to provide a summary of the reasons
for selecting the winning tender.

The question of access to information about the performance of
the contract is also most appropriately dealt with under the
Freedom of Information regime.

The Committee believes documents that should be brought
within the ambit of the Freedom of Information Act include:

* those documents that directly relate to the
performance of the contractors’ obligations under
the contract; and

» those documents that either directly or indirectly
relate to contractor services provided to government
in circumstances where the contractor does not
supply substantially similar services to the private
sector.

It is the Committee’s view that there should be a specific
requirement for contracting parties to identify those parts of a
contract that are claimed to be confidential and to specify their
reasons for making such claims. There should also be some
external monitoring of confidentiality claims in contracts.

The Committee believes that legislative changes are needed to
protect the integrity of governmental accountability and the
access rights of the Auditor-General.

Chapter 7 Freedom of Information

This chapter examines the role of the Freedom of Information
Act in ensuring accountability while seeking to strike an
appropriate balance between the public interest in transparency
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and the need to protect the legitimate interests of the
government and its agencies and of third parties.

Decisions concerning the disclosure of commercially sensitive
material produced by government agencies require the
balancing of two competing sets of public interests. These are
the public interest in ensuring Victorian government agencies
are able to operate as effectively as possible, and the public
Interest in ensuring political and financial accountability.

Refusing disclosure (which is otherwise required for
accountability purposes) should not be justifiable solely on the
basis that the profitability of a government enterprise will be
adversely affected. Rather, it must be established that
disclosure will interfere with the proper and efficient
performance of government functions to such an extent as to
outweigh the benefits that would flow from public release of the
information and improving accountability.

The exemption provisions most frequently relied upon to
protect commercial information, ss. 34 (1) and 34(4), have both
recently been amended to minimise their potential to undermine
proper accountability on the part of the agencies and third
parties which engage in commercial transactions with the
government.

However, the Committee believes that the continuing blanket
protection for information that relates to trade secrets is
unnecessarily wide and that clear guidelines are needed as to
which factors should be taken into account in assessing the
reasonableness of disclosure.

The Committee believes that information generated in the
context of competitive tendering and contracting out warrants
specific attention due to the potential for corruption and the
problems arising from a convergence of interests in maintaining
secrecy.

Chapter 8 Conclusions

On the basis of its deliberations, the Committee reached a
number of important conclusions outlined below.

The Committee believes that open and accountable
government can be undermined by the overuse of commercial
confidentiality reasons to deny the Parliament and the public
access to information.
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Executive Summary

The Committee is concerned that the previously broad
exemption provisions under the Freedom of Information Act
created an environment in which agencies regularly claimed
blanket exemptions for any information relating to their
commercial dealings. It is also concerned that agencies have
sought to rely on claims of commercial confidentiality to restrict
effective oversight of the government’s financial and
administrative functions by the Parliament and its Public
Accounts and Estimates Committee.

The Committee believes that the Auditor-General and the
Ombudsman should have unrestricted rights of access to
commercial information and should be able to publish that
material whenever it is in the public interest to do so.

The Committee is particularly concerned about the
indiscriminate use of confidentiality provisions in government
contracts and the potential for such provision to preclude
proper scrutiny both of the government’s role as contractor and
the performance of the contractual duties of contractors.

The Committee believes that key information about tenders and
contracts should be made publicly available. While some
provisions in contracts may be legitimately confidential,
confidentiality should not be permitted where it creates a
misleading impression or where it impedes the Parliament in
the discharge of its constitutional role of scrutiny of the
Executive Government.

The Committee believes that it is important, both for the
guidance of public officers and for ensuring fairness to tenderers
and contractors that the Committee’s draft guidelines for
assessing claims for commercial confidentiality be adopted.

The Committee supports the view that the decision as to
whether or not to disclose commercially sensitive information
should be made according to the general principle that
information should be made public unless there is a
justifiable reason for withholding access to it.

The Committee is concerned that although transparency and
government accountability in public administration and service
provision have been enhanced over the past decade by the
Freedom of Information Act, the contracting process has the
potential to undermine existing accountability mechanisms and
systems.

The Committee is of the view that if the contracting out of
government services becomes more widespread, these practices
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could close off large areas of service provision from public
scrutiny and accountability without any public debate or
parliamentary scrutiny.
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Executive Summary

Where confidentiality clauses do exist, they must not override
legislative provisions that require information to be included,
for instance in tabled financial statements or annual reports.
They also must not limit the capacity of the Auditor-General to
report to the Parliament.

The Committee believes that the Parliament has the right, as
well as the obligation, to examine commercial documents where
that examination is necessary to properly acquit its functions.

The Committee found that the impetus for classifying
information about commercial dealings as commercial in
confidence has come from within government rather than
from the private sector. The Committee is of the opinion that
this practice is totally unacceptable and contrary to the spirit
of the Westminster system of governance.
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Key Findings and Recommendations

KEY FINDING AND
RECOMMENDATIONS

KEY FINDINGS:

Chapter 1 - Introduction

1.

In order to effectively perform the audit role, the Auditor-
General must have access to all information relating to the
cost of providing publicly funded services. This includes
information that may have been considered by a
government agency to be commercial in confidence.

Page 1

It is important to ensure that the changing mechanisms of
government service delivery do not have the effect of
decreasing the information about government services
which is available to the Auditor-General, the Parliament
or the community.

Page 1

It is becoming routine practice for confidentiality clauses to
be inserted in contracts between government agencies and
private sector service providers.

Page 1

Claims based on commercial confidentiality are now being
used too broadly by the public sector as a means of
preventing disclosure of a wide range of information.

Page 1

Chapter 2 — Concept of Commercial in Confidence

5.

The wide interpretation and common usage of the term
commercial in confidence has resulted in a broadening of
the scope of commercial confidentiality beyond that which
Is legally warranted.
Page 15
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The determination of what should be reasonably viewed as

commercial in confidence material should be guided by the

principles of law, but also by community expectations

about the conduct of responsible government in Victoria.
Page 15

Chapter 3 — Confidential Commercial Material and

10.

Accountability

Publicly available information on the operations of the
public sector enhances government accountability and
ensures impartial and ethical public administration and
transparency in the operations of government.

Page 21

If permitted to operate too broadly and to prevent the

supply of adequate information, commercial

confidentiality could reduce the level of political

accountability. In these instances, government could be

vulnerable to claims which it is prevented from refuting.
Page 21

The increasingly complex arrangements for government
service delivery, particularly the contracting out of public
services to private enterprises and the devolution of
financial management to line managers, are challenges to
public accountability. This highlights the need to adopt
new procedures for dealing with commercial in confidence
material.

Page 21

The possible options for treating commercially sensitive
material are more varied than the simple alternative of
permitting unrestricted public access or requiring
complete confidentiality.

Page 21



Key Findings and Recommendations

Chapter 4 — Comparison with Information provided to
Shareholders

11. There is a suite of laws and standards that set out
minimum disclosure requirements in the private sector.
Because of past abuse (real or perceived) by management
in being accountable to shareholders, there has been a
growth in the volume, frequency and quality of
information that publicly listed companies are obliged to
provide to their shareholders, notwithstanding any
arguments about the commercial sensitivity of that
information.

Page 57

12. Disclosure requirements in the private and public sectors
have in common the need for management/governments
to account for their use of delegated powers to
shareholders/Parliament.
Page 57

13. Since the goals of government are broader than those of an
ordinary commercial company (in the same way that the
legitimate interests of the community are broader than
those of shareholders), the range of information that is
publicly available must also be broader for government
activities. Financial accountability alone will not suffice.

Page 58

14. The existence of important accountability mechanisms in
the private sector that have no real equivalent in the public
sector means that the shareholder analogy is of limited use
as a guide to necessary public sector information
disclosure requirements.
Page 58

Chapter 5 — Confidential Commercial Material in the Public
Sector

15.  Government agencies have used commercial confidentiality
exemptions to prevent the disclosure of information to
individual parliamentarians, to the Public Accounts and
Estimates Committee, to the Auditor-General and to the
community.

Page 71

16. It is unlikely that much of the material for which such
exemptions have been claimed, would stand up to serious
scrutiny as being legitimately commercially confidential.

Page 71
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17.

18.

19.

20.

21.

22.

On occasions, government agencies are using the pretext of
commercial confidentiality as a shield against the
disclosure of information which is commercially
embarrassing to the government or which raises issues of
probity.

Page 71

Parliamentary Committees, the Auditor-General and the
Ombudsman must have unrestricted powers to access
commercially sensitive material held by government
agencies and third parties for the purpose of performing
their functions.

Page 72
Parliamentary Committees, the Auditor-General and the
Ombudsman should have the legislative authority to
report commercial in confidence material when it is in the
public interest for the information to be revealed.

Page 72

Information generated within government should not be
classified as commercial in confidence, unless it can be
demonstrated that disclosure will interfere with the
proper and efficient performance of government functions
to an extent that would outweigh the benefits of improved
accountability.

Page 72
Information generated in the context of contracting out
requires particular attention because of the convergence of
vested interests (of public officials, as purchasers, and
contractors, as providers) in restricting access to
information and the potential for confidentiality clauses to
undermine accountability mechanisms.

Page 72
The use of confidentiality clauses should be kept to an
absolute minimum and contracts should instead contain
specific terms stating that their contents are prima facie
public.

Page 72

RECOMMENDATIONS:
The Committee recommends that:

Recommendation 5.1:

The resolution of confidentiality
matters in the public sector should be
guided by principles that accord with
the rules of law and the values that
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form the basis for responsible
government in Victoria.
Page 77

Recommendation 5.2
When considering the withholding of
information on the grounds of
confidentiality, government should
observe the general principle that
information should be made public
unless there is a justifiable reason not
to do so.

Page 77

Recommendation 5.3
Decision makers should recognise that
commercial in confidence provisions
reduce the scrutiny available to
Parliament and the community over
government decision making and use
of public funds, and that their use as a
tool in managing the government’s
relationship with service providers
should be avoided.

Page 77

Recommendation 5.4
Where information about the
government’s management of
expenditure is limited by
confidentiality provisions, the
government should provide an
explanation to the individual or
organisation requesting the
information as to the public benefit
achieved by agreeing to withhold the
terms of the commercial arrangements
from scrutiny.

Page 78

Recommendation 5.5
The Auditor-General and the
Ombudsman should have unrestricted
powers to access information
considered to be commercially
sensitive for the purpose of
performing their functions.
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Recommendation 5.6

Recommendation 5.7

Page 78

Commercial in confidence
considerations should not prevent the
Auditor-General or the Ombudsman
from disclosing information where
they assess its disclosure to be
genuinely in the public interest.

Page 78

The Parliamentary Committees Act
should be amended to provide that a
joint standing parliamentary
committee can order the publication of
commercial in confidence evidence
taken in camera, when it determines
that it is genuinely in the public
Interest for the information to be
disclosed.

Page 78

Recommendation 5.8:

Recommendation 5.9:

Before a joint standing parliamentary
committee authorises the disclosure of
evidence taken in camera, the witness
who provided the evidence should be
given reasonable prior opportunity to
object to the disclosure and to ask that
particular parts of the evidence should
not be disclosed.

Page 78

(@) Where information is withheld
from a joint standing
parliamentary committee
established under the
Parliamentary Committees Act,
on confidentiality grounds, the
reasoning behind the decision
must be provided in writing by
the relevant Minister to the
committee.

(b) A procedure should be put in
place with the Ombudsman so
that where a parliamentary
committee finds the Minister’s
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reasoning inadequate, it may
refer the matter to the
Ombudsman who shall provide
independent advice.

Page 79

Recommendation 5.10:
To ensure transparency in the
operations of government, Ministers
must remain accountable for all
aspects of their agencies’ operations
and financial management, including
services contracted out and GBEs, in
order to provide information and
explanations to the Parliament.
Page 79
Recommendation 5.11
All government contracts should
contain a standard clause which states
that the contents of contracts are
subject to legal requirements
concerning disclosure and are prima
facie public.
Page 89

KEY FINDINGS:
Chapter 6 — Tendering and Contracting Out

23. The sensitivity of commercial information is not
indefinitely uniform. Commercial information is
particularly valuable when it relates to the future (to plans
not yet implemented or tenders not yet awarded).

Page 91

24.  After the potential benefits have been secured by contracts,
deeds or agreements, the sensitivity or value of
commercial information used to secure those agreements
Is significantly reduced.

Page 91

25  The distinction between ‘ex-ante’ and ‘ex-post’ commercial
information is evident in a wide range of laws and
practices concerning the release of commercial information.

Page 91
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26.

From a public accountability perspective, the present rules
and guidelines concerning the disclosure of information
about tenders and contracts are inadequate.

Page 91
27. While there may be good reasons for protecting
confidentiality prior to the completion of the contractual
process, there has been inadequate disclosure of
information, both about tenders and contracts after
contracts have been awarded.
Page 92
28. Issues of fairness raised by disclosure of such information
can be resolved by developing procedures to ensure that
tenderers are aware of the necessary disclosure
requirements prior to submitting commercially valuable
information.
Page 92
29. The Auditor-General and agencies have not had full access
to the records and premises of contractors that are
providing services on behalf of the government.
Page 92
RECOMMENDATIONS:

The Committee recommends that:

Recommendation 6.1:

Legislation should be enacted to require
specified information about all tender
documents and the resulting contract to
be made publicly available” once the
tender has been awarded (overriding any
confidentiality clauses), unless
application is made at that time to
restrict publication.

Page 115

Recommendation 6.2:

Public information about tenders should
include:

® The most cost effective way to do so would be by means of a free public database made
available via the Internet



Key Findings and Recommendations

(@) the identity of the tenderer; and
(b) the tender price.

In the case of major contracts it should
also include sufficient information
about the relevant performance criteria
to allow for an assessment of the
integrity of the tender process.

Page 115
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Recommendation 6.3

Public information about contracts
should include:

the full identity of the contractor,
including details of cross ownership
of relevant companies;

the duration of the contract;

details of any transfer of assets under
the contract;

all maintenance provisions in the
contract;

the price payable by the government
agency and the basis for changes in
this price;

any renegotiation and renewal right;

the results of any cost benefit
analysis;

details of any risk sharing in the
developmental and operational stages
of the contract;

details of any sanctions for non-
performance;

any significant guarantees or
undertakings, including any loans,
agreed to or entered into; and

any other information required by
statute to be disclosed to the
Australian Securities Commission
and made available to the public.
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Recommendation 6.4

The principles and guidelines contained
in Attachment 1 of this Report (see page
Iv), should be adopted by the
government as the basis for the
treatment of commercial information
held by Victorian Government
Departments and Agencies.

Page 116

Recommendation 6.5

Applicants should be advised in the
tender documents that, as a precondition
of doing business with government, they
must be prepared for certain details
contained in any tender and contract to
be made public.

Page 117

Recommendation 6.6

Prior to tenders being submitted,
agencies should ensure that applicants
are made aware of the limits of what
will and what will not be considered as
commercial in confidence. The
information which is non-confidential
must include all information listed in
Recommendations 6.2 and 6.3 unless
specific exemptions are approved by the
Ombudsman.

Page 117

Recommendation 6.7

Before the closing date of tenders,
applicants should notify the relevant
agency of their intention to seek
exemption of information which would
otherwise be required to be made
public. Any claims for commercial in
confidence must be justified on the basis
of the specific harm that will result from
the disclosure of information.

Page 117

xIv



Recommendation 6.8

A tenderer who applies for information
to be classified as commercial in
confidence should have the opportunity
to withdraw that tender, before the
closing date, if the application to restrict
disclosure of information is rejected, or
to change the terms of the tender to take
account of disclosure.

In the event that a tender is withdrawn,
before the closing date, all information
relating to its content should be treated
as confidential with the exception of the
name of the tenderer, the tender price
and the date of withdrawal of the
tender.

Page 118

Recommendation 6.9

Before an agency can include in a
contract a confidentiality clause, in
respect of information generated by or
for the government, it must be able to
demonstrate that the relevant Minister
has agreed that disclosure will interfere
with the proper and efficient
performance of government or
commercial functions to such an extent
as to outweigh the benefits that would
flow from placing the information in
question in the public domain.

Page 118
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Recommendation 6.10

Protocols should be developed for
government departments and agencies to
follow before the classification of
commercial in confidence is applied to
material and that these protocols be
signed off at ministerial level.

Page 118

Recommendation 6.11

A contract which includes a
confidentiality clause in respect of any
of the material detailed in
Recommendation 6.3 must be submitted
to the Ombudsman for approval prior to
being signed off by the relevant agency.

Page 118

Recommendation 6.12

In determining whether a claim for
commercial confidentiality is justified,
the onus of proof should be with the
tenderer, who should be required to
substantiate that disclosure would be
harmful to their commercial interests.
Page 119

Recommendation 6.13

Where information is approved by the
Ombudsman as warranting protection
by a confidentiality clause, it should be
withheld only for the minimum time
necessary to protect justifiable
commercial sensitivities. At the time of
approving the application, the
Ombudsman should specify a maximum
time limit for non-disclosure.

Page 119
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Recommendation 6.14

Departments and agencies should
include provisions in contracts which
require contractors to provide all
necessary information to enable the
Auditor-General to fulfil his role as the
external auditor of all government
agencies.

Page 119

Recommendation 6.15

Contracts should specify the appropriate
standard of record keeping that
contractors must maintain to ensure
accountability and access to information.
Page 119

Recommendation 6.16

(@) The Ombudsman Act 1973 should
be amended to provide for the
Ombudsman to assume the
additional function provided for in
Recommendation 6.11;

(b) The government should provide
the Ombudsman with such
additional resources as are
necessary to deal with the functions
outlined in this report.

Page 120
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Recommendation 6.17

Agencies should include standard
provisions in their contracts that require
contractors to keep and provide all
necessary information to allow for
proper parliamentary scrutiny of the
contract and its management.
(Note: The information required to meet
this need will vary from contract to
contract according to a number of factors
including the value of the contract, the
nature of the service to be delivered
under the contract and the characteristics
of the service recipients.)

Page 120

Recommendation 6.18

A new sub-section 12(4) should be
included in the Audit Act:
“Without prejudice to the powers
conferred by any other provision of this
Act, the Auditor-General or an
authorised person is entitled to full and
free access at all reasonable times to any
documents or other property in the
possession of, or under the control of,
any body or person which relate to any
services provided by that body or person
to a government department or agency”.
Page 120

Recommendation 6.19

A new sub-section 12(5) should be
included in the Audit Act:
“When the Auditor-General seeks access
to records held by a government agency
or a contractor, the agency or contractor
must comply within a period specified
by the Auditor-General”.

Page 121

Recommendation 6.20
That all government contracts include
model access clauses that ensure access to
contractors premises and to contractors
records by agencies and the Auditor-

xlix



General (see Attachment 2 of this Report,
page Ixvit).
Page 121

Recommendation 6.21

Prospective applicants for government
tenders should be supplied with an
information sheet that explains all these
new procedures.

Page 121

Recommendation 6.22

There should be a clear distinction
drawn between the disclosure of
information before and after the signing
of a contract. Information about tenders
and contractual terms should be
classified as commercial in confidence
until the signing off of a contract.

Page 121

Recommendation 6.23

All departments and agencies should
regularly provide training to staff:

(@) on the principles of transparency
and openness reflected in the
proposed guidelines for the
treatment of commercial
information held by Victorian
agencies and, in particular, the
meaning and application of the
exemption provisions; and

(b) to emphasise that information
should not automatically be treated
as commercial in confidence purely
because it is of a commercial nature
or even of a sensitive commercial
nature.

Page 121

Recommendation 6.24

KEY FINDING:

The performance agreements of all
senior officers in the public sector
should include a provision that requires
them to uphold the principles enshrined
in the Freedom of Information Act.

Page 122



Chapter 7 — Freedom

Key Findings and Recommendations

of Information

30. The continuing blanket protection for trade secrets is
unnecessarily wide and clear guidelines are needed as to
which factors should be taken into account in assessing the
reasonableness of disclosure.

Page 123

RECOMMENDATIONS:

The Committee recommends that:

Recommendation 7.1

Section 34 of the Freedom of
Information Act should be amended by
inserting a new subsection after s. 34(4).
This should provide:

In deciding whether disclosure of
information would expose an agency
unreasonably to disadvantage for the
purposes of sub-section (4), an agency or
Minister must satisfy one or more of the
following considerations -

(a) there is a real risk that disclosure
would prejudice contractual
negotiations or the agency’s ability
to attract, select or retain suitably
qualified employees;

(b) the information is likely to be
exploited in a way that does not
benefit the general public due to the
market power of the enterprise by
which it will be exploited; for
example, where there is a lack of
contestability due to the existence of
barriers to entry into that specific
market;

(c) the disclosure may impair important
governmental or regulatory
functions;



(d) there is the potential to use the
information to realise substantial
profits in other jurisdictions;

(e) there are no considerations in the
public interest in favour of
disclosure which outweigh
considerations of damage to the
competitive position of the agency,
for instance, the public interest in
revealing evidence of some wrong-
doing or in shedding light on some
matter that has been the subject of
ongoing controversy.

Page 125

Recommendation 7.2

Section 34(1) of the Freedom of
Information Act should be amended to
read:

A document is an exempt document if its
disclosure under this Act would disclose

trade secrets belonging to a
business, commercial or financial
undertaking; or

information of a business,
commercial or financial nature
acquired by an agency or a Minister
from a business, commercial or
financial undertaking-

that would, if disclosed, be likely to
expose the undertaking unreasonably to
disadvantage.

Page 129
Recommendation 7.3

Section 34(3) of the Freedom of
Information Act should be amended to
require agencies to consult with
undertakings in relation to decisions
under s. 34(1)(a) as well as those under
s. 34(1)(b).



Recommendation 7.4

Recommendation 7.5

Recommendation

Key Findings and Recommendations

Page 130

Sub-section 34(2) of the Freedom of

Information Act should be amended by

inserting additional paragraphs that

refer to:

* the question as to whether the
documents reveal any unethical or
dishonest behaviours or practices;

* the question as to whether the
information sheds any light on the
activities of the government; and

* the question of the appropriateness
of any undertakings relied upon to
argue against disclosure of
commercial in confidence
information.

Page 132

Section 34(3) of the Freedom of
Information Act should be amended to
make it clear that there is no
requirement to consult in respect of
information which is required to be
disclosed under other legislation.

Page 132

7.6

Section 34 of the Freedom of
Information Act should be amended to
include an additional subsection which
excludes from the operation of s. 34(1)
any material in a contract which has not
been previously identified and approved
as requiring confidential treatment for a
period which extends beyond the date of
the request. This amendment should be
restricted to information relating to
contracts which were concluded after the
date of introduction of the screening
requirements.
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Attachment 2

ATTACHMENT 1

Draft Principles for the Treatment of Commercial
Information Provided to Victorian Government Agencies by
Individuals and Organisations

INTRODUCTION

This paper provides a set of key principles or guidelines to
assist Victorian government agencies in their handling of
commercial information provided by persons and bodies
outside the public sector. These principles are designed to
complement existing obligations under the Freedom of Information
Act 1982 (Vic) in relation to the disclosure of documentary
information held by government agencies.

To ensure government accountability to Parliament and to the
people of Victoria, agencies may be required to disclose to
Parliamentary Committees, the Auditor-General, the
Ombudsman and members of the public, information of a
commercial nature supplied to them by third parties. All
agencies are required to adhere to the principles of transparency
and openness specified in the Freedom of Information Act by
providing as full a disclosure as possible. Agencies should note
that there may be circumstances in which it is not appropriate to
give an undertaking to treat information as confidential.

In the case of information supplied voluntarily (for example, in
the context of a tender or contractual negotiations), ordinary
principles of fairness require that information providers be
informed in advance about whether all or any of their
information will be treated as confidential and, if so, for how
long. They should also be informed about legislation which
requires the publication of information concerning tender and
contracts and which outlines procedures for the certification of
commercial in confidence claims.

Information providers also need to be made aware of the
government’s obligations to ensure transparency in its reporting
to Parliament of the full costs of providing services. This means
that a cost of doing business with government is that
information can be treated as confidential only if its disclosure is
likely to result in a loss of valuable intellectual property or some
other commercial harm.



Where an agency has given an undertaking of confidentiality, it
Is under an obligation to ensure that the relevant information is
adequately protected. Care must be taken to ensure that it is not
disclosed to persons who fall outside the terms of the
undertaking, except where such disclosure is required by law.

In the case of applications for access under the Freedom of
Information Act, it is important that information providers,
individuals or organisations, be consulted prior to any decision
being made concerning disclosure.

In many cases, information concerning commercial dealings
between an agency and a third party will also shed light on the
operations of the agency and the third party. It is not
appropriate for agencies to encourage third parties to request
confidentiality with a view to protecting their own information
from disclosure. It is not appropriate for agencies to seek to
protect their own information by relying on arguments based on
the need to protect the commercial affairs of third parties.

In general, it will be appropriate for agencies to withhold
information on the basis that its disclosure will harm their own
affairs (as opposed to those of third parties) only where the
information falls within the scope of section 34(4) of the
Freedom of Information Act. This section requires that agencies
must be able to demonstrate that the information contains:

e some trade secret; or

* In the case of an agency engaged in trade and
commerce information of a business, commercial or
financial nature that would, if disclosed, expose it
unreasonably to commercial disadvantage.

Alternatively, the information will not be required to be
disclosed if it contains the results of scientific or technical
research undertaken by an agency officer which could lead to a
patentable invention; and that the disclosure of the information
would be likely to expose the agency to disadvantage.

Another provision which may be relevant is section 36(b) of the
Freedom of Information Act, which exempts from disclosure
documents containing instructions issued to, or provided for the
use or guidance of, officers of an agency on the procedures to be
followed in various processes including:

* negotiation;

» the execution of contracts; and
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» other similar activities relating to the financial,
property or personnel management and assessment
interests of the Crown or agency.

With a view to achieving greater accountability and
transparency in government reporting, the Committee has
developed the following set of principles. They are designed to
assist agencies, including government business enterprises and
other statutory authorities (excluding bodies that have been
fully privatised), to identify the limited circumstances in which
information provided to them by individuals and organisations
should be considered as commercial in confidence.
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KEY PRINCIPLES

Agencies should apply the following principles in dealing
with commercial information provided by third parties:

* Victoria’s system of government requires that
government agencies are responsible to Parliament,
and that they should provide Parliament with the
information that is necessary to ensure the proper
oversight of their activities;

* the democratic objectives that are reflected in the
Freedom of Information Act, section 3, require that,
subject to a number of specified exemptions,
members of the public should have access to
documents in the possession of government
agencies;

* the fact that information is of a commercial nature
or even of a sensitive commercial nature, does not
mean that they should automatically agree to treat it
as commercial in confidence;

» confidentiality should be agreed to only in
circumstances where it is justified by the nature of
the information, the circumstances in which it is
imparted and the likelihood of actual harm to the
commercial interests of the individuals or
organisations which provide the information, and
only after having regard to any countervailing
interests in favour of disclosure;

* In assessing whether or not there is a public interest
in disclosure, agencies should bear in mind that
both the Parliament and the public have rights of
access to information which enhances understanding
of the activities of government agencies and which is
necessary to monitor the use of public funds and the
probity and integrity of the processes used;
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while a classification of confidentiality may be
helpful in terms of ensuring that documents are
accorded appropriate security within an agency they
are not of themselves, determinative. For example,
such an undertaking will not necessarily preclude
disclosure under the Freedom of Information Act. It
is therefore essential that any such classification be
determined on the basis of these guiding principles;
and

where information falls within s. 33 or s. 34(1) of the
Freedom of Information Act (the exemption
provisions that are intended to protect the personal
privacy and business affairs of third parties) such
information should not be disclosed, except to the
Auditor-General and other persons or bodies that
have the legal power to require its disclosure,
without reasonable steps being taken to consult the
person or business that provided it. (This duty to
consult does not apply in respect of legislation that
requires the publication of information concerning
tenders and contracts.)

ARRANGEMENTS CONCERNING FUTURE DEALINGS

In any future dealings with third parties who propose
to provide information on a voluntary basis (for
example, in the context of contractual negotiations)
government agencies should inform them (wherever
possible in writing) that:

government agencies are required to act in accordance
with a policy that favours disclosure to the public of
information concerning their commercial dealings;

government agencies have a duty to disclose
information to the Auditor-General, the Ombudsman,
Parliamentary Committees, the responsible
government Minister or the courts as well as to the
public under the Freedom of Information Act or
under other legislation which requires the publication
of information concerning tenders and contracts;

confidentiality will be afforded only in accordance
with these guidelines and, in the case of tenders and
contracts, in accordance with any procedures set out in
specific legislation;
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individuals or organisations bear responsibility for
identifying clearly, in writing, any information they
believe is confidential and for justifying any claim for
confidentiality; and

agencies must, in consultation with individuals or
organisations, or in accordance with any procedures
established under legislation requiring the disclosure
of information about tenders and contracts, resolve
which information will be considered as confidential
before the information is formally submitted.

When an agency agrees that information should be treated as
confidential, the information provider should be advised in
writing that any undertaking as to confidentiality may be subject
to exceptions. These can occur where the information is required
or authorised to be disclosed by law and such circumstances
may include the following:

where disclosure is requested by the courts, the
agency’s legal advisers, auditors, insurers or the
Victorian Ombudsman or Regulator-General,

where the Auditor-General decides that it is in the
public interest to disclose it in a report to the Victorian
Parliament; or

where information is required to be disclosed to a
joint standing parliamentary committee of the
Victorian

Parliament, established under the Parliamentary
Committees Act.
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DECISIONS CONCERNING CLAIMS FOR
CONFIDENTIALITY

In those limited circumstances where it is appropriate for an
agency to treat information as confidential, the following
procedures should be followed.

Where confidentiality is claimed by any person or body on the
basis that disclosure will be commercially harmful (for example,
where it contains trade secrets or its disclosure will lead to
financial detriment) those making the claim must provide
detailed reasons for seeking confidentiality. This requires
agencies to consider all relevant issues when assessing claims. It
also means that any later claim for access, such as a request for
access under the Freedom of Information Act, can properly be
assessed.

Matters, which are relevant in assessing a claim for commercial
confidentiality, include the following:

1. Does the information contain trade secrets or is it
information with commercial value that would be
diminished or destroyed by disclosure?

While ‘trade secrets’ should normally be treated as confidential,
an assertion that a document contains or reveals trade secrets
should be closely examined. In order to qualify as a trade secret
the information should be unknown to persons outside the
relevant business and should be of a business, trade or technical
nature.

Information within this category may include secret procedures,
client lists, pricing data, market projections, internal financial
information or proposals and business methodologies having an
inventive element not generally available or known in an
industry.

Information that does not include trade secrets may also require
protection if it has a commercial value that would be destroyed
or diminished if disclosed. This may be the case, for example,
where it is important to the profitability or viability of a
continuing business activity.

In either case, an undertaking to treat information as
confidential should be limited to the specific trade secret or
commercially valuable information. It should not extend to the
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general commercial or contractual specifics of a commercial
arrangement.

2. Would disclosure have an adverse affect on the business
affairs of a third party?

The relevant adverse effects are those which will disadvantage
that business in its competitive activities where information
about the business, commercial or financial affairs of a person or
business is disclosed.

3. Would disclosure of this information be unreasonable
having regard to countervailing arguments in favour of
disclosure?

To determine the reasonableness of disclosure, the interests of
the person or body seeking protection of its information and
those of the agency in preserving the confidence must be
weighed against the public interest by the designated FOI
Officer. Clearly, the community must have the means to assess
how well policies, programs and services are being delivered
and information that enhances understanding of the operations
of government and on its expenditure of public money should
be provided to the Parliament. Consideration should also be
given to the likely impact of disclosure on the future provision
of such information, although conclusions as to possible adverse
effects should be based on hard evidence rather than mere
speculation.

4. Would an agency be inappropriately restricted in the
management and use of its assets by an obligation to treat
information as confidential?

The management or use of assets of the Victorian Government
or its agencies should generally not be inhibited by
confidentiality agreements that may limit either the range of
persons with whom agencies may deal or the use the State
makes of its own property.

5.
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Is the information public knowledge?

Information should not be regarded as confidential if is known
to others who have not given any undertakings to treat it as
confidential. This is also the case if the information is provided
to an agency from another source without restriction as to its
disclosure.

6. What time limits should be imposed on an agreement to
treat information as confidential?

In most cases the commercial value of information will not be
indefinite. Information should not be treated as confidential for
any longer than required to fairly protect the interests of the
party providing the information. For example, in the case of a
tender process many issues of confidentiality may cease to exist
once the process has been completed and a contract has been
signed.

DISCLOSURE

Where an agency is bound by an undertaking to treat
information as confidential (either due to specific contractual
obligations or the circumstances in which it was imparted), care
should be taken to ensure that this information is not disclosed,
other than as required or permitted by law. However, an
obligation to treat information as confidential may be waived by
the individual or organisation to whom the duty is owed. Their
views in relation to disclosure should therefore be ascertained.

Where specific undertakings of confidentiality have been given
in the past in circumstances that fall outside the terms of these
guidelines, these undertakings should be respected. However,
this may give rise to problems where agencies are under legal
obligations to disclose the information (for example, in the case
of FOI requests). These difficulties will need to be resolved
within the context of the specific legal regime that requires
disclosure.
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PARLIAMENTARY COMMITTEES

In accordance with section 4J(1) of the Parliamentary Committees
Act, parliamentary committees have the power to send for
persons, papers and records and, if special circumstances
require it, to take evidence in private hearings.

Information should not be withheld from the Parliament or its
committees by an agency, unless a specific provision to that
effect is contained in an agency’s enabling legislation.

Where parliamentary committees find that necessary
information about a government’s management of expenditure
or the performance of a contract is limited by confidentiality
provisions, the government should explain in writing to the
committee the public benefit achieved by agreeing to withhold
the terms of the commercial arrangements from scrutiny. The
underlying principle should be that if information can be
disclosed to the government on a confidential basis, it can be
disclosed to a committee on the same basis. In appropriate cases
of apprehended damage to commercial interests, the
commercial in confidence principle should prevent the
publication of information, not the provision of the information.

Any claim that information is commercial in confidence should
be met by the question: what is the damage to commercial
interests that may result from the publication of the
information. The response to this question may then determine
whether information is treated as in camera evidence rather than
as public evidence.

Before a parliamentary committee resolves to publish evidence
taken in camera, the witness providing the information should be
advised of the Committee’s intention to disclose the information
and should be given an opportunity to object to the disclosure
and to explain why particular parts of the evidence not be
disclosed.

Unauthorised disclosure of evidence would be a breach of
parliamentary privilege and could be dealt with by the
Parliament as a contempt.
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PARTIAL DISCLOSURE

While the terms of agency contracts are normally required to be
open to public scrutiny, there may be circumstances where full
disclosure is either not required or where disclosure of the
entire contract to persons other than the Auditor-General or the
Ombudsman is contrary to the public interest. In these instances,
it may be possible to protect confidential material while still
providing sufficient information about the contract to allow for
appropriate scrutiny of the contractual arrangements. This may
be done either by providing a copy of the contract from which
the sensitive information has been deleted or by using a contract
summary, as described below. Any contract summary should be
clearly identified as a summary.

A contract summary should at minimum include the following
information:

« the full identity of the contractor, including details of
cross ownership of relevant companies;

» the duration of the contract;
» details of any transfer of assets under the contract;
« all maintenance provisions in the contract;

» the price payable by the government agency and the
basis for changes in this price;

e any renegotiation and renewal right;
» the results of any cost-benefit analysis;

» details of any risk sharing in the developmental and
operational stages of the contract;

» details of any sanctions for non-performance;

e any significant guarantees or undertakings, including
any loans agreed to or entered into; and

» any other information required by statute to be
disclosed to the Australian Securities Commission.

It is not necessary to include intellectual property or information
about the business affairs of a contractor in circumstances where
it can be clearly demonstrated that such disclosure would
Impact adversely in a way that is unreasonable.
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Agencies should also be aware that existing confidentiality
provisions may be legally binding outside the context of the
Freedom of Information Act or other legal requirements
concerning disclosure of information to authorised persons and
bodies such as the Auditor-General. Where requests for access
occur under the Freedom of Information Act, the decision to
disclose information subject to confidentiality clauses will need
to be determined having regard to the wording of specific
exemption provisions.

CONSULTATION

When a request for access under the Freedom of Information
Act is received for information that relates to the business affairs
of an individual or business, the agency should comply with the
requirements in section 34(3)(b) concerning consultation.

The person or business consulted should be given a reasonable
opportunity to identify information that falls within the
exemption provisions relating to business affairs and personal
affairs. Where appropriate, they should also be encouraged to
provide further information to support that view.

It should be noted that any decision to release information
relating to personal or business affairs in the face of objection by
the individual or business affected, is subject to a right of review
under sections 50 and 51 of the Freedom of Information Act.
Individuals and organisations should be promptly informed of
any decision to grant access against their wishes and of their
right to seek independent review of the decision by the
Victorian Civil and Administrative Tribunal.

ATTACHMENT 2

Model Access Clauses — Agency

1. The Customer, and other persons authorised by the
Customer, have the right of access to the premises of the
Contractor at all reasonable times. They have the right to
inspect and copy documentation and records, however
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stored, in the Contractor’s possession or control, for
purposes associated with the Contract or any review of
performance under the Contract. The Customer will also
have access to any State assets located on the premises of
the Contractor which come into existence as a result of the
Contract.

The rights referred to in clause 1 are subject to:

(@) the provision of reasonable prior notice by the
Customer;
(b) the Contractor’s reasonable security procedures; and

(c) if appropriate, execution of a deed of confidentiality
relating to non-disclosure of the Contractor’s
confidential information.

The requirement for access as specified in clause 1 does not
in any way reduce the Contractor’s responsibility to
perform its obligations in accordance with the Contract.

In exercising the rights granted by these clauses, the
Customer shall not interfere with the Contractor’s
performance under the Contract in any material respect. If,
in the Contractor’s reasonable opinion there is likely to be
a significant delay in the Contractor discharging an
obligation under the Contract because of a cause beyond
the reasonable control of the Contractor and as a direct
result of the Customer’s action under this clause, the
Contractor may request a reasonable extension of time.

The Customer shall not refuse a request for extension of
time under clause 4 without reasonable grounds for doing
so.

The Contractor must ensure that any subcontract entered
into for the purpose of this Contract contains an equivalent
clause permitting the Customer, and other persons
authorised by the Customer, to have access as specified in
these clauses.

These clauses apply for the term of the Contract and for a
period of five years from the date of expiration or
termination.
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Model Access Clauses — Victorian Auditor-General’s Office

The Auditor-General or a delegate of the Auditor-General,
for the purpose of performing the Auditor-General’s
statutory functions, may, at reasonable times and on
giving reasonable notice to the Contractor:

(@) require the provision by the Contractor, its
employees, agents or subcontractors, of records and
information which are directly related to the contract;

(b) have access to the premises of the contractor for the
purposes of inspecting and copying documentation
and records, however stored, in the custody or under
the control of the Contractor, its employees, agents
or subcontractors which are directly related to the
contract; and,

(c) where relevant, inspect any State assets held on the
premises of the Contractor.

The Contractor shall ensure that any subcontract entered
into for the purpose of this Contract contains an equivalent
clause granting the rights specified in these clauses.

These clauses apply for the term of the Contract and for a
period of five years from the date of expiration or
termination.

Model Access Clauses for Tender Conditions

The Auditor-General has statutory powers to obtain

information. The Auditor-General Act 1994 provides the
Auditor-General or an authorised person with a right to
access documents (see S 11 of the Auditor-General Act).

In addition to the Auditor-General’s statutory powers, and
in recognition of the need for the Auditor-General’s
functions to be conducted in an efficient and cooperative
manner, if a tenderer is chosen to enter into a contract, that
tenderer will be required to provide to the Auditor-
General, or a delegate of the Auditor-General, access to
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information, documents, records and State assets,
including those on the tenderer’s premises.

This will be required at reasonable times on giving
reasonable notice, for the purpose of carrying out the
Auditor-General’s functions. Access will be restricted to
information and assets which are in the custody or control
of the tenderer, its employees, agents or subcontractors,
and which is directly related to the contract. This
arrangement will apply for the term of any contract
entered into and for a period of five years from the date of
expiration or termination.
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Chapter 1 Introduction

CHAPTER 1 INTRODUCTION

The Office of the Auditor-General provides a
critical

link in the accountability chain between the public
sector, and the Parliament and the community. It
alone subjects the conduct and operations of the
public sector as a whole to regular, independent
investigation and review. This function must be
fully guaranteed and its discharge facilitated.’

Key findings:

1.1 In order to effectively perform the audit role, the
Auditor-General must have access to all information
relating to the cost of providing publicly funded
services. This includes information that may have been
considered by a government agency to be commercial in
confidence.

1.2 It is important to ensure that the changing mechanisms
of government service delivery do not have the effect of
decreasing information about government services
which is available to the Auditor-General, the
Parliament or the community.

1.3 It is becoming routine practice for confidentiality clauses
to be inserted in contracts between government agencies
and private sector service providers.

1.4 Claims based on commercial confidentiality are now
being used too broadly by the public sector as a means
of preventing disclosure of a wide range of information.

1 Report of the Royal Commission into Commercial Activities of Government and Other
Matters, (WA Inc Report), Part 2 (1992) paragraph 3.10.1
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1.1 Background to the Inquiry

In the Foreword to the May 1996 Report on Ministerial
Portfolios, the Auditor-General expressed concern that:

In recent years, | have been increasingly
confronted with claims that information | propose
to include in my Reports to the Parliament was
regarded as being ‘commercially confidential’, and |
am concerned that such claims may escalate as
outsourcing of activities to private service
providers becomes more prevalent. In responding to
such claims in the past | have followed the principle
that | expressed in my Report on the 1990-91
Financial Statement:

‘...the issue of commercial confidentiality
and sensitivity should not override the
fundamental obligation of government to be
fully accountable at all times for all financial
arrangements involving public moneys’.

| am required by professional auditing standards to
respect the confidentiality of information acquired
in the course of an audit and not to disclose such
information unless there is a legal or professional
requirement to do so. The current Audit Act does
not provide grounds to exempt allegedly
commercially sensitive information from
publication. Further, no alternative machinery
exists within the parliamentary arena to evaluate
the merit of claims that certain material should not
be publicly disclosed in reports to the Parliament.
It is therefore left to my judgment to decide
whether or not claims that material is commercially
confidential or sensitive are legitimate and, more
importantly, whether or not disclosure of such
material is in the public interest.'!

As the principles supporting the maintenance of confidentiality
and the principles requiring full disclosure of information have
iImportant constitutional and audit implications for the State, the
Public Accounts and Estimates Committee sought a briefing by
the then Victorian Auditor-General, Mr Ches Baragwanath, on
this matter.

1 Victorian Auditor-General, Report on Ministerial Portfolios, May 1996, p. 4 - 5
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Following this meeting, the Committee resolved on 20 February
1997 to undertake an Inquiry into commercial in confidence
material and the public interest.

On several occasions since the conclusion of formal evidence
taken for this Inquiry in late 1998, the Auditor-General has
raised publicly the problems he was encountering with the
release of commercial in confidence material.

For example, in a recent report on a performance audit of the
State Revenue Office the Auditor-General exercised his
judgement in favour of disclosure and publication of
information that had been considered by a government agency
to be commercial in confidence:

One contentioussuethat | havehad to consider
relates to whethernin thepublicinterst, thevalueof

a major outsourcingontractat the StateRevenue
Officeshouldbediscloseth (an audit)report,or on
the groundsof commercialconfidentiality,this
amountshouldbe concealettom publicknowledge.
Under the termsof the commerciain confidence
contractthe serviceproviderhas not consentetio
suchdisclosuras this informationis regardedas
proprietaryand its public releasecould placethe
contractoat a competitivdisadvantageThe State
RevenudOffice also maintainsthat reportingsuch
detailsmay influenceor dissuadesomeprospective
outsourcingompanies’henthe contracis duefor
renewal.

Whilel am awareof the importancef promoting
practiceshat enablethe benefitsof competitiomo
flow from the operationof a fully competitive
market, it is my view that the introductionof
contestabilitgnd the involvemendf contractorm
the provisionof governmenservicesshould not
providepublicsectoagenciewithanavenudor not
disclosinghe costof publicly-fundeservices.The
Parliamenthas the powerto make thesedecisions
andwherdt hasseem needo proteccommercial
confidentialityasin the caseof the GrandPrix, it
haspassetkgislationo thiseffect.

Accordingly, | haveelectedo disclosehe vaue of
the contractto outsourcehe Office’s information
technology services in  order to enhance



accountabilitgnd preservéhepublicinteresin the
rightto knowhowtheirtaxesiavebeerspent!?

A similar problem was highlighted in May 1999 when the
Auditor-General tabled a report on the performance audit of
Victoria’s Prison System.” In this report reference was made to
advice from the Victorian Government Solicitor that the
Auditor-General could not disclose any financial information
relating to the government’s contract with the private prison
operators as it was commercial in confidence:

At a very late stagein the developmenf this
Report] waspresentedith a copyof legal advice
obtainedby the Departmenfof Justice)rom the
Victorian Government Solicitor.  This advice
indicatedhatthesecrecprovision®f sectiorB0of
the CorrectiondAct 1986 renderedany financial
informationrelatingto the Government’sontracts
with the private prison operatorsas subjectto
commerciatonfiderdiity.

Thelegal advice alsomentionedhat sectionl2 of
the Audit Act, which enablesmy total accesgo
iInformationdeemetb be commercial-in-confidence,
doesnot authorisane to specificallydisclosan a
Reporto the Parliamentany financial datadeding
with theprivateoperators.The sectiordoespermit
me to communicateonclusionspbservation®r
recommendations Parliament based on the
confidentiatlatabutit seembkamonlyauthorisetlo
make generalreferences to suchdata by way of
percentagesuseof aggregatestc.

It had beemmyintentiorup until thetime of receipt
of the legal adviceto includewithin this Report
financialdetailgelatingto:

» cost benchmarks established by the
Government for assessing bids submitted
by prospective tenderers during the
bidding and selection process for each
private prison as well as the actual cost bid
submitted by each successful tenderer;

2 Victorian Auditor-General, Special Report No. 58 - State Revenue Office: A customer
service focus towards improving taxation collection, p. vii, October 1998

B Victorian Auditor-General, Special Report No. 60 - Victoria's Prison System -
Community Protection and Prisoner Welfare, May 1999
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* payments made to the private operators for
the periodic delivery of prison services; and

« amounts deducted to date from payments to
operators for poor performance or non-
achievement of outcomes specified in
contractual conditions.

My viewwasthat Parliamentand taxpayertad a

clear right to be informedof such fundamental
information.In thisrespectl, am comfortedy the
wordsof JusticeMurray Kellam of the Victorian
Civil and Administrativdribunal who, in a very
recentecisiomnprisoncontractstated:

“It is inherent in the democratic system
that important issues of the nature of
prisons and their management be publicly
transparent so that there can be the best
possible public understanding, awareness
and, if need be, debate”.

Neverthelesbecauseof the Department'degal
advice,l couldhavebeenaccuseaf actingultra
vires in termsof the audt legislationif specific
disclosura&vasmade. Accordinglyl determinetio
deleteherelevantfinancial data from the Report.
In somecases,| have beenable to incorporate
generakeferencedsut, for tabularinformation,the
relevantablehavebeeneft blank.

No objectionso the specificdisclosuref financial
details havebeemadédo mebytheoperatoref the
State’s privateprisons.

In Novembefl998,| suggesteb the Government
thatsectioi2bestrengthenéaremoveanydoubts
on theability of the Auditor-Generab fully inform
the Parliamentwheredeemeglstifiedin the public
interest, on matters involving commercial
confidentiality. The Governmentsubsequently
determinetb deferconsiderationf the particular
Issueand other suggestecdhangesto the audit
legislatioruntil laterin 1999.

In view of the experiences this case,l feelit is

imperative that the needfor legislativechangebe
accordedhigh priority. The alternativas thatthe
Parliamentand communityare automscally denied

5



therightto befully informedoy an Auditor-General
on mattergnherentlylinked to the expendituref
taxpayersunds?

In May 1999 in the Report on Ministerial Portfolios the Auditor-
General again expressed concerns about claims of commercial
confidentiality in relation to outsourced activities:

Anothersignificantinitiative largelyintroducedy
the currentGovernmenis the contractingout of
servicegreviouslyprovidedby the public sector.
While savingsmay be generatednd servicdevels
maybeimprovedy contracting-out, has,from my
perspectivggroducedone highly undesirableand
time-consuminigy-productyamely the necessityo
continuallycounterclaimsthat informationl intend
to include in my Reportsto Parliament is
commerciallgonfidential. Thereappeardo be a
widely held belief, particularly prevalentamong
seniotbureaucratshat financial arrangementsith
the private sector should be shielded from
parliamentargndtaxpayegaze.

Unless Parliament is provideé with appropriate
information, its capacityto exercisés constitutional
rightto monitorthe operationef the Executivewill
be restricted, and accountability and good
governancein Victorian may be irreparably
harmed®

The Committee was particularly concerned when the Auditor-
General brought to the attention of the Parliament that he was
denied access to information on the grounds that it was
commercial in confidence:

Whilethe IMAX theatrébecameperationain May
1998, audit hasbeenunableto detenine whether
revenuearnedromthetheatrhasmetexpectations
to datedueto the managemermf Museun¥ictoria
refusingto provideauditaccesgo this information
on account of commercial-in-confidence
considerationsin my view, the positiontakenby
managemenis inappropriateand should not be
acceptableto the Parliament as it prevents
iIndependenaissessments behalf of Victorian

Y Ibid, p. vii to viii.
% Victorian Auditor-General's Report on Ministerial Portfolios, May 1999,p. vii
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taxpayers of the financial status of this
arrangemeft.

This report addresses the issues raised by the Auditor-General
and recommends a number of legislative amendments and
administrative procedures to overcome the problems
experienced in the past.

1.2 Scope of the Inquiry

The terms of reference adopted by the Committee for this
Inquiry require it to:

(1) ascertain the legal or other frameworks
applying to the concept of commercial
confidentiality in the public and private sectors;

(2) establish the major constructs underpinning the
notion of governmental accountability and the
public interest, and outline existing mechanisms
and systems that are designed to ensure that the
Victorian Government is held accountable;

(3) establish what type of information over and
above that provided to shareholders of private
companies is considered to be in the public
interest or required to be made available to
ensure public accountability, and

(4) establish what principles should guide the
application of commercial confidentiality within
the public sector in relation to the Auditor-
General and the Parliament.

Since the Committee was keen to obtain a wide cross section of
advice on the matters to be reviewed, an issues paper was
released in April 1997,

The Committee sought submissions on the following issues:

* Iin what instances the application of the
‘commercial in confidence’ argument
has hampered public accountability,
and to what extent this has occurred;

* in what instances the disclosure of
negotiated outcomes for a contract has
led to a company losing trade secrets
or losing the value of sensitive
commercial information;

¢ lbid, Key Findings, May 1999, p. 275



» what contract information has been
traditionally disclosed to the public, to
the Auditor-General, and to the
Parliament;

* how the disclosure of this information
has improved public accountability;

» which points of information about
contracts or agency operations should
be disclosed to the public and to
Parliament, and which should remain
confidential;

« at what point should disclosures be
made;

 who should make these disclosures;
e what form should disclosures take;

» whether the government should issue
guidelines on disclosure of information
relating to contract confidentiality;

* if so, whether these should be general
guidelines applicable to all cases, or
separate ones issued for individual
projects;

» whether there should be an
independent person or body to observe
the process and ensure probity and
integrity; and

» whether government agencies should
be permitted to enter into agreements
that contain a provision prohibiting
that agency or the responsible Minister
from providing to the Auditor-General
or the Parliament information about its
operations or the contents of that
agreement.

These issues and other matters are discussed in this report.

1.3  Conduct of the Inquiry

The Committee appointed the following Sub-Committee to
conduct this Inquiry:

Hon. Bill Forwood, MLC (Chairman)*

7 Membership lapsed with the prorogation of the Parliament on 24 August 1999 but
reappointed as a Member of the Committee on 14 December 1999.
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Mr Steve Bracks, Mp*
Mr Rob Hulls, mp¥
Mr Steve McArthur, Mp?

The terms of reference for the Inquiry were advertised on 8
March 1997 in the national and metropolitan press. Letters
seeking submissions were sent to community and consumer
organisations, business associations, major industry groups, the
Law Society, departments and agencies, the Ombudsman, the
Australasian Council of Auditors-General, the Victorian
Auditor-General, academics, financial institutions and other
Interested persons. Over 800 copies of the issues paper were
widely distributed throughout the community and to all
government agencies.

The Committee continued to receive submissions throughout
1997 and 1998. In total the Committee received 95 submissions,
supplementary submissions and written responses to issues
raised at the hearings. A whole of government response was
provided on behalf of most government agencies. A list of
submissions and other written material received by the Sub-
Committee is contained in Appendix 2.

Evidence was taken from 40 persons during public and private
hearings in Melbourne, Sydney and Canberra. A list of
individuals and organisations that gave evidence at the hearings
Is contained in Appendix 3.

The vast majority of submissions and most evidence
presented at public hearings overwhelmingly supported the
view that:

* the Auditor-General should have
unrestricted access to commercial in
confidence material;

e the changing mechanisms of
government service delivery should
not have the consequence of
decreasing the information available
to the Auditor-General, the
Parliament or the community about
those services; and

» claims based on commercial
confidentiality were being used too

8 Discharged from attendance as a Member of the Committee 21 April 1999
9 Membership lapsed with the prorogation of the Parliament on 24 August 1999
2 Membership lapsed with the prorogation of the Parliament on 24 August 1999
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broadly by the public sector as a
means of denying disclosure of a
wide range of information.
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1.5  Subsequent developments

Since the conclusion of formal evidence taken for this Inquiry,
several relevant matters have arisen:

e a number of Commonwealth
parliamentary committees® have
reviewed and commented on aspects of
government outsourcing, including
access to contractors’ records;

* the Administrative Review Council has
presented a report to the Attorney-
General on the administrative law
implications of contracting out of
government services;* and

* the Victorian Civil and Administrative
Tribunal has handed down a number
of decisions relating to FOI applications
for access to commercial in confidence
documents, that have important legal
and accountability implications.

Also since the preparation of the initial draft report, there has
been a general election resulting in a change of government in
Victoria. The Bracks Government has entered into a formal
memorandum of understanding with the Independent Members
for Mildura, Gippsland West and Gippsland East, to implement
a range of policy reforms to promote open and accountable
government. As part of this process, legislative amendments
have been made to the Freedom of Information Act and the
Audit Act that will address some of the issues raised in this
report.

1.6  Why this matter is important

This Inquiry takes place in the context of a system of responsible
government, with the premise that the Executive should be
responsible to the Parliament and ultimately to the electorate.
Effective operation of this system requires Parliament to have
access to comprehensive information about the activities of the
public sector. The Inquiry also takes place in the context of
representative democracy, which requires that the community:

2L Such as the Senate Finance and Public Administration References Committee, Second

Report: Report on the Contracting out of Government Services, Parliament of the
Commonwealth of Australia, Canberra, May 1998

Administrative Review Council Report No. 42 The Contracting out of Government
Services, Report to the Attorney General, August 1998.
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Chapter 1 Introduction

must have informationto enablethem to make
choicesabout who will govern them and what
policiegheindividualsor political partiesthatthey
chooseto governshall implementwhich in turn
requireghattheinstitution®f governmemnhustbe
examinedand the subjectof scrutiny,debateand
unlimitedaccountabilitst theballotb 0x

The Committee notes the High Court’s approach to the
constitutional consequences of the implications of responsible
and representative government.” Such implications have been
established through a series of case law. There is also authority
that suggests that these cases limit the capacity of the
Commonwealth Government to enter into binding obligations of
confidence, and that this may also have implications for State
Governments.® These issues are discussed in greater detail in
Chapter 3.

Victoria, like other Australian jurisdictions, has implemented
mechanisms to increase transparency in the public sector, with a
view to enhancing accountability to both Parliament and the
community. These mechanisms are all, to varying degrees,
subject to rules that protect specific categories of information
where the harm resulting from their disclosure outweighs any
benefits. One such category is commercially sensitive
information.

As well as the Auditor-General, numerous witnesses®
suggested to the Committee that the practice of public sector
agencies claiming commercial confidentiality for information
about their activities is increasing, as evidenced by the routine
insertion of confidentiality clauses in contracts between
government agencies and private sector service providers.

It was also suggested that the introduction of privatised or
contractual models of government might lead to the creation of
a culture of secrecy and decrease the level of accountability. One

2 Nationwide News Pty Ltd v Wills, (1992) 177 CLR 1, 231, per McHugh J

% Nationwide News Pty Ltd v Wills, (1992) 177 CLR 1; Australian Capital Television Pty Ltd
v The Commonwealth (1992) 177 CLR 108; Theophanous v The Herald Weekly Times Ltd
(1994) 124 ALR 1; Stephens v West Australian Newspapers Ltd (1994) 124 ALR 80; Cunliffe
v The Commonwealth of Australia (1994) 124 ALR 120

% These derive principally from the approach taken in the case of Lange v Australian
Broadcasting Corporation (1997) 145 ALR 113: see T Brennan “Undertaking of Confidence
by the Commonwealth: Are There Limits?”(1998) 18 AIAL Forum 8

% See submissions from Professor A. Freiberg, Victorian Auditor-General, Energy Action
Group, People’s Committee for Melbourne and Transcripts of evidence : Federation of
Community Legal Centres, p. 75 and 76, Ms P Morrison, Victorian Council of Social
Service, p. 73
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legal academic stated that commercial confidentiality has
become ‘an all-purpose shield’. Professor Freiberg argued that:

As the proces®f contractingout increasesthe
dividing line betweenvhatis ‘public’ and whatis
‘private’becomesvemmoreblurredandasthecore
activitiesof governmerdiminish,the consequences
of a policyof commerciasecrecyill seea smaller
and smallerproportiorof public expenditurbeing
subjecto scrutiny?’

The Committee’s recommendations are intended to address the
concerns of the Auditor-General and other witnesses and ensure
that there is an appropriate balance struck on the nature and
level of accountability of commercial in confidence material.

27 Professor A Freiberg. Commercial Confidentiality, Criminal Justice and the Public Interest,
(1997) 9(2) CICJ 125, 147



Chapter 2 Concept of Commercial in Confidence

CHAPTER 2CONCEPT OF COMMERCIAL IN
CONFIDENCE

If one exaggerates confidentiality as a value in the
law one can suppress the flow of information at the
price of other and identifiable public interests. If
one depreciates the importance of confidentiality in
particular contexts one can jeopardise information
supply, one can imperil that private domain in
which the individual can do and express what
he/she would not do or express publicly.®

Key findings:

2.1 The wide interpretation and common usage of the term
commercial in confidence has resulted in a broadening
of the scope of commercial confidentiality beyond that
which is legally warranted.

2.2 The determination of what should be reasonably viewed
as commercial in confidence material should be guided
by the principles of law, but also by community
expectations about the conduct of responsible
government in Victoria.

2.1 Introduction

This chapter covers the first term of reference, which relates to
the legal or other frameworks applying to the concept of
commercial confidentiality in the public and private sectors in
Australia and overseas.

The Committee’s research revealed that the expression
‘commercial in confidence’ is neither a technical term nor one
with a recognised legal meaning. It is commonly used as a loose
description for information of a commercial nature.

This information would be protected by common law action for
breach of confidence. The action for breach of confidence
protects the rights of individuals to restrict the use of secret

% p.D. Finn Confidentiality and the Public Interest (1984) 58 ALJ 497
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information that they disclose to others in circumstances that
give rise to an obligation of confidentiality.

2.2 The common law action for breach of confidence

Common law has long recognised that information is a valuable
commodity, but the action for breach of confidence requires
more than a demonstration that information is commercially
sensitive. A plaintiff must establish not only that the information
has the necessary quality of confidence and that circumstances
give rise to an obligation of confidentiality, but also that
disclosure of the information will result in some detriment to
the plaintiff. Commercial confidentiality is also subject to public
interest qualifications.

One legal academic advised the Committee that:

The law does not exist merely to protect
confidentiality for its own sake. Rather it is a tool
in the preservation and promotion of quite diverse
individual, social and public values and public
interests. And it is these values, these public
interests, that can provide the foundations for the
transformation of confidentiality from a privacy
expectation, from a matter of ethics, or whatever,
into a concern of the law.?

The qualification that information must be of a confidential
nature means that the information, as well as being secret to
some extent, must be identified with sufficient specificity® and
must not be trivial >

The second qualification focuses on whether the information was
disclosed confidentially and for a limited purpose. The
obligation to treat information as confidential will cease if the
confider places that information in the public domain.

Finally, desgite differing opinion on the necessity to establish
detriment,® the plaintiff must at least demonstrate that
disclosure or publication of the information constitutes a
purpose other than that for which the information was given to
the recipient.

% professor A Freiberg, submission p. 9 citing P Finn “Confidentiality and the ‘Public
Interest’” (1984) 58 Australian Law Journal 497, 498

% See O’Brien v Komesaroff (1982) 15 CLR 310, 327-328

%1 See Coco v Clark (Engineers) Ltd [1969] 2 RPC 41, 48

¥ See L Tsanakis, “The jurisdictional basis, elements, and remedies in the action for
breach of confidence: uncertainty abounds” (1993) 5 Bond Law Review 18, 21.
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Actions in relation to commercial in confidence brought by
government agencies to protect governmental information have
an additional requirement: the agency must establish that
disclosure will be contrary to the public interest. This involves
balancing the harm to the public interest from disclosing the
relevant information, against the public interest in keeping the
communlty informed and in promoting discussion of public
affairs.® The High Court extended this principle in Esso v
Plowman®* to a situation where a confidence was owned by a
third party. The court commented that:

The courts haveconsistently viewed governmental
secrets differently from personal and commercial
secrets. As ... stated in John Fairfax, the judiciary
must view the disclosure of governmental
information ‘through different spectacles’. This
involves a reversal of the onus of proof: the
government must prove that the public interest
demands non disclosure ...

The approach outlinedin John Fairfax should be
adopted when the information relates to statutory
authorities or public utilities because ... in the
public sector ‘the need is for compelled openness,
not for burgeoning secrecy’.

Actions by non-governmental plaintiffs are not subject to this
additional requirement. Nevertheless they may require the
consideration of public interest issues where the defendant
submits evidence that disclosure will reveal some unfairness.

The authority excusing breach of confidence in the public
interest originates in the general prlnC|pIe that there is no
confidence in the disclosure of iniquity.® This principle was
subsequently extended to ‘matters carried out or contemplated,
in breach of the country’s security, or in breach of law, including
statutory duty, fraud, or otherwise destructive of the country or
its people, including matters medically dangerous to the public;
and doubtless other misdeeds of similar gravity’.>” This was
approved in Castrol Australia Pty Ltd v Emtech Associates Pty

% See Commonwealth v John Fairfax & Sons Ltd (1980) 147 CLR 39; A-G (UK) v Heinemann
Publishers Australia Pty Ltd (1987) 10 NSWLR 86

¥ (1995) 128 ALR 391

¥ |bid 402-3 per Mason CJ] with Dawson and McHugh agreeing

% Gartside v Outram (1857) 26 LJ Ch 113

37 Beloff v Pressdram [1973] 1 All ER 241. In Fraser v Evans [1969] 1 QB 349 Lord Denning
went further suggesting that it extended to matters “of such public concern that the
newspapers, the Press, and indeed, everyone is entitled to know the truth and to make
their comment on it”
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Ltd,* where Justice Rath commented that this formulation was
particularly important for its emphasis on the gravity of the
conduct that might give rise to the defence.

However, in Corrs Pavey*® Justice Gummow commented that if
Gartside inspired some principle of general application other
than that a court would be unlikely to imply a contractual
obligation to keep secret details of an employer’s gross bad faith
to his customers, then it is simply that information lacks the
attribute of confidence if it is about the existence (or real
likelihood of the existence) of an iniquity such as a crime, civil
wrong or serious misdeed of public importance. In these cases,
the court would be unlikely to uphold a confidence being used
to prevent disclosure to a third party with a real or direct
interest in redressing such a crime, wrong or misdeed.*

It is uncertain whether there is a specific public interest defence
to the action for breach of confidence, or whether these matters
are only relevant to the court’s discretion in granting equitable
relief. However, it is clear that evidence of wrongdoing will
affect the ability of the plaintiff to obtain the relief sought.
Nevertheless, relief is usually denied only in cases where the
confidential information relates to some crime, serious
wrongdoing or threat to public health and safety.*

2.3  The common law evidentiary rules on public interest
Immunity

The recognition that the law does not exist to merely protect
confidentiality for its own sake but also to preserve and
promote individual, social and public values and public
interest* is not unique to the action of breach of confidence. It is
also a noteworthy feature of the judicial approach to the
doctrine of public interest immunity, another area of the
common law that requires an evaluation of confidentiality of
information.

The courts have developed a similar public interest balancing
test in this context. The doctrine is generally used to justify the
withholding of evidence where this would potentially harm

% (1980) 33 ALR 31

¥ Corrs, Pavey, Whiting and Byrne v Collector of Customs [1987] 13ALD 254

4 For a useful discussion of these issues see R Dean, The Law of Trade Secrets (Law Book
Co. 1990) 104-137, Ch 6; D A Butler, “Is there a public interest defence to a breach of
confidence” (1990) 20 Queensland Law Society Journal 363

“ See, eg, Castrol Australia v Emtech Associates (1980) 33 ALR 352

42 P Finn “Confidentiality and the ‘Public Interest’” (1984) 58 Australian Law Journal p.
497, 498
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some governmental interest such as Cabinet confidentiality or
national defence, but it has also been used to justifay the non-
disclosure of commercially sensitive information.** The main
difference here is that the harm to public interest that is likely to
result from disclosure has to be balanced against another public
interest, the public interest in the administration of the state.

2.4  Commercial in confidence tests in statutory regimes

The High Court’s development of public interest balancing tests
in Commonwealth v. John Fairfax and Sons Ltd and Sankey v
Whitlam paved the way for the enactment of Freedom of
Information legislation. This legislation provides for universal
rights of access to documentary information held by
government departments and agencies, subject to exemptions
that embody public interest balancing tests. The legislation also
provides for written reasons to be provided when decisions are
taken not to provide information.

2.5 Conclusion

The wide interpretation presently applied to commercial in
confidence by private and public sectors has resulted in the
expansion of the scope of commercial confidentiality further
than the legal concept warrants.

The resolution of what is commercial in confidence material can
not be undertaken in an administrative or legal vacuum.
Decision making on such matters must be guided by principles
that accord with the settled rules of law and the governmental
values that form the basis for responsible government in this
State.

Claims that specific information should be treated as commercial
in confidence may be well founded in certain circumstances, but
the withholding of access to information on the basis of
commercial in confidence should not be automatically permitted
in the public sector.

The Committee believes that there is a need for the application
of consistent principles in relation to commercial in confidence in
order to ensure that an appropriate balance is achieved.

4 See, eg, Rundle v Tweed Shire Council (Bignold J, Land & Environment Court NSW,
20.12.98 unreported)
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CHAPTER 3CONFIDENTIAL COMMERCIAL
MATERIAL AND
ACCOUNTABILITY

Effectivedemocratic governmemdemandshat the
communityjhave at its disposalccesso as many
instrument®f accountabilityas are necessaryo
maintainconfidenci government!

Key findings:

3.1 Publicly available information on the operations of the
public sector enhances government accountability and
ensures impartial and ethical public administration and
transparency in the operations of government.

3.2 If permitted to operate too broadly and to prevent the
supply of adequate information, commercial
confidentiality could reduce the level of political
accountability. In these instances, government could be
vulnerable to claims which it is prevented from refuting.

3.3 The increasingly complex arrangements for government
service delivery, particularly the contracting out of
public services to private enterprises and the devolution
of financial management to line managers, are
challenges to public accountability. This highlights the
need to adopt new procedures for dealing with
commercial in confidence material.

3.4 The possible options for treating commercially sensitive
material are more varied than the simple alternative of
permitting unrestricted public access or requiring
complete confidentiality.

4 Uhr, J. 'Institution of Integrity - Balancing Values and Verification in Democratic
Governance'. (1999) Public Integrity, Winter, 98
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3.1 Introduction

The second of the Committee’s term of reference requires the
Committee to establish the major constructs underpinning the
notion of government accountability and public interest, and
outline existing mechanisms and systems that are designed to
ensure that the Victorian Government is held accountable for its
activities.

Accountability is fundamental to good government. It is
necessary to ensure that public moneys are expended for the
purposes for which they are appropriated and that government
administration is transparent, efficient and in accordance with
law. Public acceptance of government and the roles of officials
depends upon trust and confidence founded upon the
administration being held accountable for its actions. The
expectation that government should be accountable is a product
of the electorate’s grant of power to government.

Access to information permits the electorate to assess the
government and to participate more effectively in the policy and
decision making processes of government. Without information,
people cannot adequately exercise their rights and
responsibilities as citizens or make informed choices.

Information is the currency that we all require to
participate in the life and governance of our society.
The greater the access we have to information, the
greater will be the responsiveness of our
governments to community needs, wants, ideas and
creativity.  Alternatively, the greater the
restrictions that are placed on access, the greater
the feeling of ‘powerlessness’ and alienation.

As pointed out by various witnesses, information enhances the
accountability of government. It ensures that there is impartial
and ethical public administration and transparency in the
operations of government.

4 Cth Ombudsman Annual Report 1994-95 AGPS Canberra 1995, p. 33
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3.2 The High Court’s approach to representative democracy

The Committee is aware of the High Court’s approach in the
‘free speech cases’ which demonstrate the constitutional
implications of responsible and representative government.*
The court determined that freedom of public discussion of
government (including the institutions and agencies of
government) is not merely a desirable political privilege, but
inherent in the idea of a representative democracy. It held that
the Constitution contains an implied freedom of political speech
and communications. The High Court did not suggest that a
right of access to government information is constitutionally
guaranteed, but its view indirectly supports Freedom of
Information objectives.

3.3 Government Accountability and the Public Interest

The terms ‘government accountability’ and ‘public interest’ can
have a number of meanings, and tend to be used in quite
different ways in different disciplines. The Committee will not
attempt to describe the various academic debates that may be
relevant to the meaning of these concepts. Rather, this report
seeks to describe the ‘lowest common denominator’ of what is
uncontroversial about government accountability and the
pursuit of the public interest. Such a definition is necessary to
identify the appropriate treatment of commercial confidentiality
claims in order to protect and preserve the effective operation of
Victoria’s system of government.

The Committee uses ‘government accountability’ to refer to the
various ways in which government administration is required to
‘account’ to various persons and institutions.*” This notion of
‘giving account’ implies the provision of explanations or
relevant information. Consequently, there is potential for
conflict between mechanisms that ensure accountability and
claims of ‘commercial in confidence’ that seek to justify the
withholding of information.

The notion of ‘public interest’ is generally used to describe that
which benefits the public as a whole. Such a claim inevitably
involves some balancing of competing claims and criteria.

4 Nationwide News Pty Ltd v Wills, (1992) 177 CLR 1; Australian Capital Television Pty Ltd
v The Commonwealth (1992) 177 CLR 108; Theophanous v The Herald & Weekly Times Ltd
(1994) 124 ALR 1; Stephens v West Australian Newspapers Ltd (1994) 124 ALR 80; Cunliffe
v The Commonwealth of Australia (1994) 124 ALR 120

4 Drawing on the approach of Thynne & Goldring, Accountability and Control —
Government Officials and the Exercise of Power (Law Book Co 1987) p. 8
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Discussed below are some criteria particularly important in
assessing the competing claims of commercial confidence and
the demands of accountability.

There is no dispute that government administration must be
accountable. This follows from the fact that government is given
special governmental powers (including statutory powers) and
resources (including moneys raised by taxation) and is elected to
use those powers and resources to further the public interest.
As pointed out by various witnesses,*® the importance of
maintaining adequate and appropriate government
accountability mechanisms cannot be overemphasised.

In this chapter the Committee outlines the main mechanisms
that ensure accountability on the part of government
administration. The Committee also briefly describes the
possible implications of commercial confidentiality claims for the
operation of these mechanisms.

3.4  Forms of government accountability

The government administration is held accountable by a range
of interconnected political, legal and economic mechanisms.

3.4.1 Ministerial and political mechanisms

Under the system of responsible government as applied in
Victoria, the public sector is under the control of Ministers who
are accountable to Parliament and, through the political system,
to the electorate. This accountability is reinforced by
parliamentary procedures for scrutinising the legality, integrity
and efficiency of government, for example: through
parliamentary question time; debates, parliamentary
committees and inquiries; tabling of annual reports in the
Parliament; the provision of detailed information for the budget
estimates hearings; and through the ballot box.

The effectiveness of political accountability is linked to the
availability of adequate information to allow the electorate to
make an informed judgement on the performance of
government.

4 See, for example, submissions from the Victorian Auditor-General, Australasian
Council of Auditors-General, Mr lain Stewart, Rural Finance Corporation,
Maribyrnong City Council, Victorian Employers’ Chamber of Commerce and Industry,
Public Sector Research Centre; University of New South Wales
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Many witnesses® pointed out to the Committee that
commercial confidentiality, if permitted to operate too broadly
and prevent the supply of adequate information, could reduce
the level of political accountability. It is also possible, to the
extent that third party claims of confidentiality are allowed to
prevent the release of information, that the government could
be vulnerable to claims which it is prevented from refuting.

As several witnesses pointed out, too much ‘secrecy’ creates a
climate in which critics of the government can readily imply that
confidentiality claims are being used to hide incompetence and
corruption, even if there is no truth in those claims.*

3.4.2 Legal mechanisms
(a) Freedom of Information Legislation

The Freedom of Information Act 1982 (Cwlth) plays a central role
In ensuring the transparency of the public sector, by providing a
mechanism whereby members of the public, the media and
parliamentarians are able to access documentary information in
the possession of Ministers and government agencies.

The Freedom of Information Act 1982 (Vic) was the first Freedom
of Information legislation to be enacted in an Australian State or
Territory. It came into operation six months after the
Commonwealth legislation. As stated in s. 3:

(1) The object of this Act is to extend as far as possible
the right of the community to access to information
in the possession of the Government of Victoria and
other bodies constituted under the law of Victoria for
certain public purposes by

(a) making available to the public information
about the operations of agencies and, in
particular, ensuring that rules and
practices affecting members of the public in
their dealings with agencies are readily
available to persons affected by those rules
and practices; and

(b) creating a general right of access to
information in documentary form in the

49 See for example, submissions from State Swimming Centre, East Gippsland Shire
Council, Overseas Projects Corporation, Victorian Institute of Sport and Lower Murray
Water Authority

%0 See for example submissions from Lindsay Associates, East Gippsland Shire Council
and Lower Murray Region Water Authority
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possession of Ministers and agencies
limited only by exceptions and exemptions
necessary for the protection of essential
public interests and the private and
business affairs of persons in respect of
whom information is collected and held by
agencies.

The Act promotes public accountability by requiring agencies to
publish and make available specified information and by
providing rights of access to documents in the possession of
Ministers and government agencies. It also enhances personal
privacy by providing rights to amend personal records.

The publication provisions in part Il of the Act require agencies
to publish and annually update information about their
organisations, functions and powers as they affect members of
the public and the documents held by the agencies. Such
information includes: documents available for purchase or free;
any arrangements for public input on advisory, consultative or
administrative bodies; facilities for providing public access to
documents; procedures for responding to requests for
documents and various specified reports in their possession.*

Agencies are also required to make available for inspection and
purchase any documents used in making decisions, such as
manuals, guidelines and recommendations that affect the rights,
pr|V|Ieges benefits, obligations, penalties or detriments of any
person.>® The Act provides that a person who has taken or
omitted to take some action shall not be prejudiced by ignorance
of material if the agency was legally required to publlsh that
material by that relevant time and had not done so0.>® It also
contains a procedure whereby persons can challenge a failure by
an agency to specify a document in a statement published in
accordance with the above. After such a challenge, persons can
apply for review of any decision not to publish the document
concerned.

An important feature of the legislation is that it provides for a
universal right of access to documentary information in the
possession of government departments and agencies (including
local government). This right is subject to a number of
limitations including exemption provisions contained in part V.

*L Freedom of Information Act 1982 (Vic), s7

52 Freedom of Information Act 1982 (Vic), s8. The Premier is also required to publish a
continuing register of Cabinet decisions made after 5 July 1983

% Freedom of Information Act 1982 (Vic), s9
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The Act does not preclude disclosure of exempt documents,>
but the provisions that protect agency officials from criminal
and civil liability in respect of disclosure are confined to
disclosure made in the belief that documents are required to be
disclosed under the Act. On the other hand, the Victorian Civil
and Administrative Tribunal, which has assumed the external
review function previously exercised by the Administrative
Appeals Tribunal, has an overriding discretion to grant access to
most categories of exempt documents® if it concludes that the
public interest requires such disclosure.*®

It is a fundamental feature of the legislation that access is a right,
irrespective of any special interest or need. However, motive
and need to know may be relevant in the context of fees charged
and also in the balancing of public interest in the context of
specific exemption provisions. They will also be relevant where
an applicant is seeking access to his or her personal records.

Decisions on requests must be made as soon as practicable but,
in any case, within 45 days.>” The time limit may be extended in
cases where the agency is required to consult third parties
before deciding about access. Applicants are required to pay an
application fee of $20 and additional fees for time spent in
search and retrieval, compilation of information, computer use
and photocopying.>®

Documents that contain commercially sensitive information may
be exempt from disclosure under several provisions. Those
most commonly used are s. 34(1), which protects the business
affairs of third parties, and s. 34(4), which protects the business
affairs of the agency that received the request.

Section 34(1) was substantially amended at the end of 1999. It
now provides that:

A document is an exempt document if its
disclosure under this Act would disclose
information acquired by an agency or a Minister
from a business, commercial or financial
undertaking and theinformatiorrelates o

% Freedom of Information Act 1982 (Vic), s 16. This in effect means that an agency or
Minister is free to disclose an exempt document unless its disclosure is prohibited under
some other law.

% The only exceptions are Cabinet documents, Bureau of Criminal Investigation
documents and documents relating to personal affairs

% Freedom of Information Act 1982 (Vic), s50(4)

" Freedom of Information Act 1982 (Vic), s21

%8 See generally Freedom of Information Act 1982 (Vic), ss17 and 22; Freedom of
Information (Access Charges) Regulations 1993
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(a) trade secrets; or

(b) other matters of a business, commercial or
financial nature and the disclosure of the
information would be likely to expose the
undertaking unreasonably to disadvantage.

Prior to January 2000 a document was exempt under s. 34(1) if
its disclosure under the Act would disclose information

acquired from a business, commercial or financial undertaking
and the information related to trade secrets or other matters of a
business, commercial or financial nature; or its disclosure under
the Act was likely to expose the undertaking to disadvantage.>

The use of the word “or” was interpreted® to have the effect
that a document was exempt if it satisfied either part of the test.
As a result, any information which related to matters of a
business, commercial or financial nature was exempt even if its
disclosure was unlikely to have any detrimental effect on the
undertaking in question.®*

The only constraint (apart from the existence of the public
interest override in s. 50(4)) was that it was necessary to show
that the information impinged in some way on the actual
conduct or operations of the undertaking itself and related to
“matters of a business nature”.®

Section 34 now provides for a more limited exemption in
respect of third party business information acquired from a
business, commercial or financial undertaking. Section 34(1)(b),
which applies to matters of a business, commercial or financial
nature other than trade secrets, requires an agency to
demonstrate that the disclosure of such information would be
likely to expose the undertaking unreasonably to disadvantage.

Trade secrets acquired from a business, commercial or financial
institution receive blanket protection under the s. 34(1)(a) which,
unlike s. 34(1)(b), does not contain any requirement of
unreasonableness. Factors that have been held to be of relevance
in determining whether or not specific information should be
categorised as a trade secret include:

% The Supreme Court in Gill v Department of Industry Technology and Resources held that
paragraphs (a) and (b) were required to be read disjunctively and also rejected an
argument that paragraph (a) should be read down in the light of its specific reference to
‘trade secrets’ so as to exclude ‘the more mundane information acquired by an agency’

% See Gill v Department of Industry Technology and Resources [1987] VR 681

81 See Re Gill v Department of Industry Technology and Resources (1985) 1 VAR 97, 105
(affirmed by the Full Court of the Supreme Court [1987] VR 681)

62 See Accident Compensation Commission v Croom [1991] 2 VR 322

27



« whether it is of a technical nature;

e the extent to which it is known outside the business of
its owner;

* the extent to which it is known by persons engaged in
its owner’s business;

* any measure taken by its owners to guard its secrecy;
* its value both to the owner and his or her competitors;

* the amount of effort and money spent by its owner in
developing the information; and

* the ease or difficulty with which others may acquire or
develop it.®

The requirement of “unreasonableness” has been interpreted in
the context of the equivalent provision in the Freedom of
Information Act 1982 (Cwilth) (and also in the context of the
personal privacy provisions in both the Victorian and
Commonwealth Freedom of Information Acts) as re(luiring a
balancing of the interests for and against disclosure.®

An important consideration is the likely consequence of
disclosure to a business competitor which must be balanced
against the public interest in furthering the democratic objective
of the legislation (including the objective of enhancing
government accountability for its expenditure of public
revenue).

Section 34(2) contains considerations that a decision maker may
take into account when deciding whether disclosure would
expose an undertaking unreasonably to disadvantage for the
purposes of s. 34(1)(b). These considerations include:

» whether the information is generally available to
competitors;

» whether it would be exempt matter if generated by an
agency or Minister;

» whether it could be disclosed without causing
substantial harm to the competitive position of the
undertaking; and

* whether any countervailing public interest
considerations (such as the public interest in

8 Re Hulls and Victorian Casino and Gaming Authority (1998) 12 VAR 483, 493

8 See Searle Australia Pty Ltd v Public Interest Advocacy Centre (1992) 36 FCR 111. This
approach is consistent with that taken to the criterion of unreasonable disclosure in s.
41 by the Federal Court in Colakovski v Australian Telecommunications Commission
(1991) 100 ALR 111
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evaluating aspects of government regulation or
corporate practice or environmental controls)
outweigh the competitive disadvantage to the
undertaking.

There is also a so-called ‘reverse-Freedom of Information’
procedure in s. 34(3) that requires a decision maker to first
consult an undertaking about whether the disclosure of
information would expose it to disadvantage. Further, following
such consultation, the undertaking must be notified accordingly
of any decision to disclose a document. The undertaking must
also be informed of its right to apply for review of the decision.
This procedure is limited to a claim for exemption under s. 34(1)
(b) and does not apply in relation to s. 34(1)(a).

The other key provision is s. 34(4) which is designed to protect
the business affairs of agencies. This provides for exemption of a
document if:

(a) it contains:
(1)  atrade secret of an agency; or
(i) in the case of an agency engaged in trade
and commerce - information of a business,
commercial or financial nature -

that would if disclosed under the Act be likely
to expose the agency unreasonably to
disadvantage; or

(b) the results of scientific or technical research
undertaken by an officer of the agency and -
(1)  the research could lead to a patentable
invention;
(i) the disclosure of the results of an
incomplete state would be reasonably likely
to expose the agency or an officer of the
agency unreasonably to disadvantage; or
(iii) the disclosure of the result before
completion would be reasonably likely to
expose the agency or the officer of the
agency unreasonably to disadvantage.
The requirement of unreasonableness was inserted into this
provision by recent amendments to the Act.®®> As discussed
previously, this criterion requires a balancing of the interests for
and against disclosure. However, there is no equivalent

%  Act No. 57 of 1999 Freedom of Information (Miscellaneous Amen