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V I C T O R I A .

LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 1.

TUESDAY, 29t h  MARCH, 1949.

1. The Council met pursuant to the Proclamation of His Excellency the Lieutenant-Governor, bearing 
date the eighth day of March, 1949, which Proclamation was read by the Clerk and is as 
follows :—

FIXING  THE TIME FOR HOLDING THE SECOND SESSION OF THE THIRTY-SEVENTH
PARLIAMENT OF VICTORIA.

PROCLAMATION

By His Excellency the Lieutenant-Governor of the State of Victoria, and its Dependencies in the
Commonwealth of Australia, &c., &c., &c.

I THE Lieutenant-Governor of the State of Victoria, in the Commonwealth of Australia, do by this my 
? Proclamation fix Tuesday, the 29th day of March, 1949, as the time for the commencement and 

holding of the Second Session of the Thirty-seventh Parliament of Victoria, for the despatch of 
business, at the hour of Two-thirty o’clock in the afternoon, in the Parliament Houses, situate in  
Spring-street, in the City of Melbourne : And the Honorable the Members of the Legislative Council 
and the Members of the Legislative Assembly are hereby required to give their attendance at the 
said time and place accordingly.

Given under my Hand and the Seal of the State of Victoria aforesaid, at Melbourne, this 
eighth day of March, in the year of our Lord One thousand nine hundred and 
forty-nine, and in the thirteenth year of the reign of His Majesty King George VI.

(L.s.) E. F. HERRING.

By His Excellency’s Command,

T. T. HOLLWAY, 
Premier.

G o d  s a v e  t h e  K in g  1

2. A p p r o a c h  o f  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The approach of His Excellency the 
Lieutenant-Governor was announced by the Usher.

His Excellency came into the Council Chamber, and commanded the Usher to desire the immediate 
attendance of the Legislative Assembly, who being come with their Speaker, His Excellency was 
pleased to speak as follows :—

M r . P r e s i d e n t  a n d  H o n o r a b l e  M e m b e r s  o f  t h e  L e g is l a t iv e  Co u n c il  :

M r . S p e a k e r  a n d  M e m b e r s  o f  t h e  L e g is l a t iv e  A s s e m b l y  :

My Advisers received with deep regret the announcement that His Majesty the King 
had been forced to postpone his visit to Australia because of ill-health.

They earnestly hope that His Majesty’s health will continue to improve and that, with 
Her Majesty the Queen and Her Royal Highness the Princess Margaret, he will be able to 
visit our country in the near future.

His Excellency the Governor, Lord Dugan, and Lady Dugan, after ten years of valuable 
service to this State, left for England in February.

The appointment of Lord Dugan’s successor is now under consideration.
The object of this early Session is to enable my Ministers to submit urgent legislation 

to promote the development of the State.
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M r . S p e a k e r  a n d  M e m b e r s  o f  t h e  L e g is l a t iv e  A s s e m b l y  :

A Supply Bill for the initial months of the next financial year will be introduced.
Although the Commonwealth Government increased the tax  reimbursement grants 

payable to the States in 1948-49, the increased grant received by Victoria was insufficient 
to meet needs.

A t the Premiers’ Conference at Canberra in August last, the Prime Minister intim ated  
that the Victorian Government should raise railway charges to bridge the gap between  
revenue and operating costs. The necessary action has, however, been deferred until June 
pending the completion of the present investigation into both country and metropolitan 
transport systems.

M r . P r e s i d e n t  a n d  H o n o r a b l e  M e m b e r s  o f  t h e  L e g i s l a t iv e  C o u n c il  :

M r . S p e a k e r  a n d  M e m b e r s  o f  t h e  L e g i s l a t iv e  A s s e m b l y  :

An important feature of the Government’s rural policy will be the establishment of 
a Rural Finance Corporation, designed to afford additional and more effective credit facilities 
for protecting, encouraging and developing country industries, both primary and secondary. 
W ith agencies throughout the country the Corporation will be responsible for the administration 
of all rural finance provided by the State.

My Ministers are fully aware of the importance of conserving and making full use of 
our natural water resources.

Tenders have been called for the construction of the first 8 miles of the duplicate 
water channel from Goulburn Weir to Waranga Basin.

Approval has been given for the construction of reservoirs at Tullaroop Creek and at 
Cobbledick’s Ford.

Legislation will be introduced to ratify the Agreement between the Governments of 
the Commonwealth and the States of New South Wales, South Australia and Victoria for 
greatly increasing the capacity of the Hume Reservoir.

A recent conference of Commonwealth, New South Wales and Victorian Ministers 
adopted a revised scheme for the diversion inland of portion of the waters of the Snowy 
River. Under the scheme more water will be available for irrigation and the output of 
electrical power will be greatly increased. My Advisers insisted that the interests of all 
settlers on the lower reaches of the Snowy River, and particularly on the Orbost flats, should 
be properly safeguarded.

The Government intends to amend, and to proclaim at an early date, the Soil 
Conservation and Land Utilization Act of 1947 so that effective measures m ay be put in 
hand to protect vital water catchments, and promote soil conservation throughout the State.

My Advisors will continue to implement a progressive policy for the conservation and 
development of the forest resources of the State.

In  pursuance of its policy of decentralization, the Government is fostering the
concentration in selected country centres of sawmilling and other forest industries.

B y  improving existing facilities and providing greater reserves of modern equipment 
m y Ministers are endeavouring to ensure that the forests of the State are adequately protected 
against fire.

Developm ental and decentralization plans for Victoria are being closely related to 
increasing Immigration activities.

The development of the brown coal resources of the State is one of the m ost urgent 
problems facing m y Ministers.

The State Electricity Commission is expediting the establishment of a new open-cut 
and briquette factories at Morwell. The stripping of overburden from the first section of the 
open-cut will commence shortly.

To hasten the progress of this great project engineers of the Commission have been sent
to  England and Europe to negotiate the purchase of plant.

A  Bill will be introduced under which the Government will provide the sum of 
£1,000,000 for the purpose of assisting in the development of the Latrobe Valley in respect 
of certain matters for which expenditure is not directly chargeable against any particular 
authority.

The rapidly increasing demand for electricity threatens to overload the Commission’s 
generating system. Major works designed to cope with the increased load include the 
extension of the Kiewa Hydro-Electric Project, the installation of additional turbo-generators 
at Newport and the enlargement of Yallourn Generating Station.

In addition Victoria will share with New South Wales the output of electricity 
from stations to be established in connection with the Hume Reservoir and Snowy River 
projects.

The inability of New South Wales to meet the full requirements of Victoria in black coal 
for 1949 was foreseen. The Government purchased 220,000 tons of coal from the United  
Kingdom and India. W ithout this imported coal the Victorian Railways would not have been 
able to carry the record whea 1 harvest.



The rehabilitation and modernization of the railway system is proceeding as rapidly as 
supplies of material and labour permit. Particular attention is being given to improvements 
in passenger rolling stock to provide greater comfort and convenience for railway travellers. 
Modern diesel rail cars are being imported from England.

To promote the development of Gippsland East an aerial survey of the proposed 
railway extension from Bombala to Orbost, together with a soil survey of the area, is being 
undertaken.

The Parliamentary Public Works Committee has been asked to report on proposals for 
the electrification of the Gippsland line and the Melbourne-Geelong line.

My Advisers appreciate the co-operation of the Right Honorable A. J. Barnes, Minister 
of Transport in the British Government, in granting leave to Mr. J. Elliot, Chief Executive 
Officer, Southern Region of the British Railways, to enable him to examine and report upon 
the Victorian railway system in particular and transport in general.

A Bill will be brought forward to co-ordinate the work of the various transport
authorities.

Legislation will be introduced to authorize the raising of £5,000,000 for works of 
construction and reconstruction of State highways, tourists’ roads and forest roads. As a 
result, additional moneys will be available from the Country Roads Board Fund, and the Federal 
grant, for the maintenance of main roads, and for works on unclassified roads carried out by 
Municipalities. This is one of the practical steps to be taken by the Government to relieve 
country municipalities of some of their pressing financial difficulties.

The Government will vigorously promote agricultural education and research work, 
and measures dealing with these matters will be submitted. It is intended to establish
two dairying colleges, one in the Western District and one in Gippsland, and to develop
these into major research centres.

An Animal Husbandry Research Institute is to be established at the State 
Research Farm, Werribee.

Steady progress in Soldier Settlement has been made notwithstanding the difficulties 
associated with labour and materials in country centres.

Since November, 1947, 1,073 ex-servicemen have been settled under the Victorian 
Soldier Settlement Acts. Of this number 543 were allotted farms and a further 530 
were advanced approximately £2,000,000 to enable them to buy farms. In addition 
£460,000 has been advanced under the Commonwealth Re-establishment and Employment Act 
1945 to assist eligible ex-servicemen to finance the purchase of farms, stock, plant and 
equipment.

During the period under review 63 properties aggregating 200,000 acres were 
purchased for Soldier Settlement at a cost of £2,000,000.

A Bill to amend the Vermin and Noxious Weeds Act will be brought before you.
During the past year, my Advisers have obtained increased deliveries to this 

State of housing materials such as galvanized iron and timber, and the output of many 
locally produced materials has been increased.

During 1948 the Housing Commission built 2,361 houses, an increase of 432 on
the previous year. It is expected that 3,000 houses will be completed by the
Commission this year, and 11,000 by private builders.

To assist in alleviating the distressing shortage of houses and hospitals, legislation 
will be submitted making available the sum of £2,000,000 to meet the difference in the 
cost between imported and local building materials.

In furtherance of the general decentralization policy of the Government, the 
percentage of houses to be erected in country districts is being increased.

Since the development of the State is largely dependent upon housing and 
decentralization, the portfolios of the Minister of Housing and the Minister of State 
Development have been allotted to one Minister.

It is further proposed to co-ordinate under this Minister activities in relation to
Housing, the State Development Committee, the Decentralization Committee, Regional
Committees, and the Central Planning Authority.

An important feature of the decentralization proposals of the Government is the 
development of the Port of Portland. Major harbour works are now being planned 
and legislation will be introduced to provide for the establishment of a Harbour Trust 
to control and manage the Port.

The Government will provide increasing educational facilities, particularly in country 
districts.

The school leaving age will be raised to fifteen years as soon as teachers and 
buildings can be provided. This will involve widening the courses of study in high 
schools and technical schools, extablishing multi-purpose high schools in small country 
centres, providing junior secondary schools of a new type and continuing the process 
of consolidation of rural schools.

A determined effort is being made to overtake the war-time and post-war lag in 
providing buildings and teachers’ residences. The system of training teachers is being 
completely overhauled, and gradual decentralization of educational administration is 
being effected by giving increasing powers to District Inspectors, Head Masters, and 
School Committees and Councils.



Important reforms have been suggested by the Chief Justice’s Law Reform Committee. 
It is proposed to implement these suggestions by legislation to amend the Trustee Act, the 
Crimes Act, the Transfer of Land Act, the Wrongs Act, and the law relating to the Limitation  
of Actions.

The transfer of the administration of prices and rent control from the Commonwealth 
to the State was smoothly effected. Full co-operation with other States is being maintained, 
although the withdrawal by the Commonwealth of subsidies has created many difficulties.

Major problems concerning the relaxation of controls are receiving the earnest 
consideration of m y Ministers and important announcements will be made shortly.

Since the coming into operation in May, 1947, of the Free Library Service Board Act 
the number of municipal libraries of a standard qualifying them  for subsidy has doubled. 
The Government is encouraging the establishment of a complete library service covering the 
whole State.

Legislation will be submitted for the registation of Mothercraft Nurses, and Bills to 
amend the Medical A ct and the Nurses Act will be introduced.

The recently appointed Hospitals and Charities Commission is considering 
comprehensive plans for the construction and improvement of Hospitals and Institutions. 
These plans will proceed as soon as materials become available.

Legislation will be introduced to set aside 10 acres of land at Royal Park upon which 
a modern Children’s Hospital will be constructed.

Advanced measures for combating tuberculosis to be undertaken by the Government 
in co-operation with the Commonwealth include the erection of a 400-bed Hospital at 
Watsonia, increased X -R ay examination and home visitation.

The Bill to  provide for the constitution of a Mental H ygiene Authority, which was
before Parliament last Session, will be re-submitted with modifications.

Legislation will be introduced to authorize an agreement w ith the Commonwealth 
under which mental patients and their relatives will be relieved of the obligation to pay 
maintenance fees.

The erection of a large treatm ent block at Mont Park Mental Hospital is to  be 
commenced at an early date.

The Government has arranged to purchase from the Commonwealth the property 
known as Attwood Camp, near Broadmeadows, where it is proposed to re-establish the police 
remount depot and develop a police training centre.

Consideration is being given to the establishment of a system  of probation for first 
offenders based on the system  in operation in England.

I t  is proposed to amend the Indeterminate Sentences provisions of the Crimes A ct to
permit separate treatm ent of young delinquents likely to benefit from reformatory training. 
A property suitable for development as a training centre for certain trades and rural 
occupations has been purchased. The training will follow the pattern of the English Borstal 
system.

Provision will also be made for separate treatm ent for habitual criminals.

Plans have been prepared for modernization of the female division at Pentridge.

The whole of the industrial legislation of the State is now under review. W hen this 
review is completed consideration will be given to the amendment and consolidation of the 
Factories and Shops Acts.

Among other important measures to be subm itted will be the following B il ls :__
Shearers Accommodation.
Soldier Settlement.
Governor’s Salary.
Miners Phthisis.
Firearms.
Children’s Court.
Forestry Paper and Pulp.
Administration and Probate.
Building Regulations Committee.
Town and Country Planning.
Milk Board.
Workers’ Compensation.
Grain Elevators.
Metropolitan Gas Company.
Mines.
Education.
Teaching Service.
Local Government.
Drainage Areas.
Valuation of Land.
Police Regulation.
Water.
Motor Car.
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M r . S p e a k e r  a n d  M e m b e r s  o f  t h e  L e g is l a t iv e  A s s e m b l y  :

I now declare this Session of Parliament open, and I trust that the blessing of Divine
Providence may attend your deliberations.

Which being concluded, a copy of the Speech was delivered to the President, and a copy to Mr- 
Speaker, and His Excellency the Lieutenant-Governor left the Chamber.

The Legislative Assembly then withdrew.

3. The President took the Chair and read the Prayer.

4. D e c l a r a t io n s  o f  M e m b e r s .— The Honorables the President (Sir Clifden Eager), Sir William Angliss,
Sir Frank Beaurepaire, W. J. Beckett, P. T. Byrnes, E. P. Cameron, G. L. Chandler, Sir Frank 
Clarke, P. L. Coleman, A. M. Fraser, C. P. Gartside, T. Harvey, P. P. Inchbold, C. E. Isaac, P. 
Jones, J. A. Kennedy, P. J. Kennedy, J. F. Kittson, Col. G. V. Lansell, J. H. Lienhop, G. S. 
McArthur, W. MacAulay, L. H. McBrien, A. E. McDonald, H. V. MacLeod, A. J. Pittard, R. C. 
Rankin, I. A. Swinburne, F. M. Thomas, G. J. Tuckett, D. J. Walters, and A. G. Warner 
severally delivered to the Clerk the Declaration required by the fifty-fifth section of the Act 
No. 3660, as hereunder set forth :—

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, Cl i f d e n  
H e n r y  A n d r e w s  E a g e r , do declare and testify that I am legally or equitably seised of or entitled 
to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal districts of Kew and Camberwell, 
and are known as No. 26 Barrington-avenue, Kew, and No. 3 Peppin-street, Camberwell.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Kew are rated in the rate-book of the said municipality upon a yearly value 
of £69, and th at such of the said lands or tenem ents as are situate in the municipal district 
of Camberwell are rated in the rate-book of the said municipality upon a yearly value of £52.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ CLIFDEN EAGER.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
W il l ia m  Ch a r l e s  A n g l i s s , do declare and testify that I am legally or equitably seised of or 
entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Melbourne, and are known 
as part of allotment 6, section 24, city of Melbourne, parish of North Melbourne, county of 
Bourke, and being the whole of the land comprised in certificate of title, volume 3701, folio 
740157.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Melbourne are rated in the rate-book of the said municipality upon a yearly 
value of £720.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ W. ANGLISS.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, F r a n c is  
J o s e p h  E d m u n d  B e a u r e p a i r e , do declare and testify that I  am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Hawthorn, and are known as 
No. 2 Fordhohn-road, Hawthorn.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Hawthorn are rated in the rate-book of the said municipality upon a yearly 
value of £245.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ FRANK BEA U R EPA IR E.”



“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I , 
W il l ia m  J a m e s  B e c k e t t , do declare and testify that I  am legally or equitably seised of or entitled  
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of St. Kilda and are known as ‘Aloha,’ 
Shakespeare-grove, St. Kilda.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of St. Kilda are rated in the rate-book of the said municipality upon a yearly 
value of £130.

“ And I further declare that I  have not collusively or colorably obtained a title  to oi 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“W. J. BECKETT.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, 1, 
P e r c y  T h o m a s  B y r n e s , do declare and testify  that I am legally or equitably seised of or 
entitled to an estate of freehold for m y own use and benefit in lands or tenem ents in Victoria 
of the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of shire of Swan H ill and are 
known as vineyard, being allotment 5, Section B l, part allotm ent 15, Section B, and lot 2 of parts 9, 
10, and 14, parish of Tyntynder, and shop and dwelling being part 1 of Section B, Nyah Township.

“ And I further declare that such of the said lands or tenements as are situate in 
the municipal district of Shire of Swan H ill are rated in the rate-book of the said municipality 
upon a yearly value of £222.

“ And I  further declare that I  have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ P. T. B Y R N E S.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, E w e n  
P a u l  Ca m e r o n , do declare and testify  that I am legally or equitably seised of or entitled to an 
estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Camberwell, and are known as 10 
Orrong-crescent, Camberwell.

“ And I further declare that such of the said lands or tenements as are situate in the municipal 
district of Camberwell are rated in the rate-book of the said municipality upon a yearly value of 
£80.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to 
be returned a Member of the Legislative Council.

“ E. P. CAMERON.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I , 
G i l b e r t  L a w r e n c e  Ch a n d l e r , do declare and testify  that I  am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Ferntree Gully, and are known 
as property situate at corner of Boronia and Forest-roads, Boronia.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Ferntree Gully are rated in the rate-book of the said m unicipality upon a 
yearly value of £140.

“ A nd I further declare that I have not collusively or colorably obtained a title  to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ G. L. C H A N D L E R .”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
F r a n c is  G r e n v i l l e  Cl a r k e , do declare and testify that I am legally or equitably seised o f  or 
entitled to an estate of freehold for m y own use and benefit in lands or tenem ents in Victoria o f  
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of Prahran, and are known as 
28 Jackson-street, Toorak, being part of Crown portion 14, parish of Prahran, county of Bourke.



“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Prahran are rated in the rate-book of the said municipality upon a yearly 
value of £65.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ FRANK CLARKE.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, P a t r ic k  
L e s l ie  Co l e m a n , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Melbourne, and are known as Nos. 234 
and 236 Chetwynd-street, North Melbourne.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Melbourne are rated in the rate-book of the said municipality upon a yearly 
value of £104.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ P. L. COLEMAN.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
A r c h ib a l d  M cD o n a l d  F r a s e r , do declare and testify that I am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of Preston, and are known 
as 12 Oakhill-avenue, East Preston.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Preston are rated in the rate-book of the said municipality upon a yearly 
value of £34.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ A. M. FRASER.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
Ch a r l e s  P e r c iv a l  Ga r t s i d e , do declare and testify that I am legally or equitably seised o f  or 
entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria o f  

' the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Dandenong, and are k n o w n  as 
my homestead.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Dandenong are rated in the rate-book of the said municipality upon a yearly 
value of £130.

“ And I further declare that I  have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ 0 . P. GARTSIDE.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, T r e v o r  
H a r v e y , do declare and testify that I am legally or equitably seised of or entitled to an estate of 
freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value of 
Twenty-five pounds above all charges and incumbrances affecting the same, other than any public 
or parliamentary tax or municipal or other rate or assessm ent; and further, that such lands or 
tenements are situate in the municipal district of Maffra, and are known as Jerseyholm, 
Boisdale.

“ And I further declare that such of the said lands or tenements as are situate m the 
municipal district of Maffra are rated in the rate-book of the said municipality upon a yearly value

“ And I further declare that I have not collusively or colorably obtained a title to  or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.



“ In compliance with the provisions of The Constitution Act Amendment Act 1928 ,1, P e r c iv a l  
P e n n e l l  I n c h b o l d , do declare and testify that I  am legally or equitably seised of or entitled to 
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly  
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of the Borough of Wangaratta, and are 
known as ‘ W hitwell,’ 18 Docker-street, Wangaratta.

“ And I further declare that such of the said lands or tenements as are situate in the municipal 
district of the Borough of W angaratta are rated in the rate-book of the said municipality upon a 
yearly value of £80.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ P. P . INCHBOLD.”

" In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
Cy r i l  E v e r e t t  I s a a c , do declare and testify that I  am legally or equitably seised of or 
entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax  or municipal or other rate or assessm ent; and 
further, that such lands or tenements are situate in the municipal district of Dandenong, and 
are known as Nursery, Corrigan-road, Noble Park.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Dandenong are rated in the rate-book of the said m unicipality upon a 
yearly value of £80.

“ And I further declare that I  have not collusively or colorably obtained a title to  or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ C. E. ISAAC.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
P a u l  J o n e s , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for m y own use and benefit in lands or tenem ents in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal districts of Richmond and Prahran, and are 
known as 68-72 Lord-street, Richmond, and 10 Clarke-street, Prahran.

" And I  further declare that such of the said lands or tenem ents as are situate in the 
municipal district of Richmond are rated in the rate-book of the said municipality upon a 
yearly value of £100, and that such of the said lands or tenements as are situate in the municipal 
district of Prahran are rated in the rate-book of the said municipality upon a yearly value of £60.

“ And I further declare that I  have not collusively or colorably obtained a title to  or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ PAUL JO NES.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
J a m e s  A r t h u r  K e n n e d y , do declare and testify  that I  am legally or equitably seised of or 
entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax  or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Brighton, and are known as 
28 Cosham-street, Brighton, certificate of title volume 4486, folio 897116.

“ And I further declare that such of the said lands or tenem ents as are situate in the  
municipal district o f Brighton are rated in the rate-book of the said municipality upon a yearly 
value of £105.

“ And I further declare that I have not collusively or colorably obtained a title  to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ J. A. K E N N E D Y .”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, P a t r ic k  
J o h n  K e n n e l l y , do declare and testify  that I am legally or equitably seised of or entitled to an 
estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any  
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such lands 
or tenements are situate in the municipal district of South Melbourne, and are known as 164-166 
Nelson-road, South Melbourne.

And I further declare that such of the said lands or tenements as are situate in the 
municipal district of South Melbourne are rated in the rate-book of the said municipality upon a 
yearly value of £70.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to 
be returned a Member of the Legislative Council.

“ P. J. K EN N ELLY .”
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“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, J a m e s  
F r e d e r ic k  K it t s o n , do declare and testify that I am legally or equitably seised of or entitled to 
an estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Ballarat, and are known as 
‘ Endale,’ 7 Burnbank-street, Ballarat.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Ballarat are rated in the rate-book of the said municipality upon a 
yearly value of £75.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ J. F. KITTSON.”

** In compliance with the provisions of The Constitution Act Amendment Act 1928, I, G e o r g e  
V ic t o r  L a n s e l l , do declare and testify that I  am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in Victoria of the yearly value of Twenty- 
five pounds above all charges and incumbrances affecting the same, other than any public or parlia
mentary tax or municipal or other rate or assessm ent; and further, that such lands or tenements are 
situate in the municipal district of Bendigo, and are known as ‘ D enderah/ View Hill, Bendigo.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Bendigo are rated in the rate-book of the said, municipality upon a yearly value 
of £250.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

" GEO. V. LANSELL.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, J o h n  
H e r m a n  L i e n h o p , do declare and testify that I am legally or equitably seised of or entitled to 
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Bendigo, and are known as No. 296 
Williamson-street, Bendigo, and No. 23 Pyke-street, Bendigo.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Bendigo are rated in the rate-book of the said municipality upon a yearly 
value of £180.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ J. H. LIENHOP.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, G o r d o n  
S t e w a r t  M cA r t h u r , do declare and testify that I  am legally or equitably seised of or entitled to 
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Hampden, and are known as ‘ Meningoort,’ 
Camperdown.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Hampden are rated in the rate-book of the said municipality upon a yearly 
value of £1,260.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ G. S. McAKTHUR.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
W i l l i a m  M a c A u la y ,  do declare and testify that I am legally or equitably seised of or entitled 
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax  or municipal or other rate or assessment; and further, that 
such lands or tenements are situate in the municipal district of Alberton, and are known as 
‘ Albert Valley,’ being allotments 21, 2 1 a , 2 1 b , 22, and 90, parish of Binginwarri.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Alberton are rated in the rate-book of the said municipality upon a yearly
value of £277. „ . „ . , .  , . , ... .  .

“ And I further declare that I have not collusively or colorably obtained a title to or
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling
me to be returned a Member of the Legislative Council.

6< Xa J 'kk M a h A  III .A Y.



“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
L i k e l y  H e r m a n  M c B r ie n ,  do declare and testify that I  am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Heidelberg, and are known as 
14 Salisbury-Avenue, Ivanhoe.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Heidelberg are rated in the rate-book of the said municipality upon a yearly 
value of £60.

“ And I  further declare that I  have not collusively or colorably obtained a title  to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ L. H . M cBRIEN.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, A l l a n  
E l l i o t t  M c D o n a l d ,  do declare and testify  that I am legally or equitably seised of or entitled to 
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than  
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Newtown and Chilwell, and are known 
as Number 35 Laurel Bajnk-parade, Newtown.

“ And 1 further declare that such of the said lands or tenements as are situate in the 
municipal district of Newtown and Chilwell are rated in the rate-book of the said municipality 
upon a yearly value of £59.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ ALLAN E. McD o n a l d .”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, H u g h  
V e r n o n  M a c L e o d ,  do declare and testify that I am legally or equitably seised of or entitled  
to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the  
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax  or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal districts of the Borough of Portland, 
and the Shire of Portland, and are known as ‘ Yerella,’ Gawler-street, Portland, and allotments 
1, 2, 4, and 5, Section B, Parish of Homerton, County of Normanbv.

“ And I further declare that such of the said lands or tenements as are situate in the  
municipal district of the Borough of Portland are rated in the rate-book of the said municipality 
upon a yearly value of £75, and that such of the said lands or tenements as are situate in  
the municipal district of the Shire of Portland are rated in the rate-book of the said municipality 
upon a yearly value of £119.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ H. V. MacLEO D.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
A l f r e d  J a m e s  P i t t a r d , do declare and testify that I  am legally or equitably seised of or entitled  
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Ballarat, and are known as shops, 
313 Sturt-street, 317 Sturt-street, and 611 Sturt-street, Ballarat.

“ And I  further declare that such of the said lands or tenements as are situate in 
the municipal district of Ballarat are rated in the rate-book of the said municipality upon a 
yearly value of £421.

“ And I  further declare that I  have not collusively or colorably obtained a title  to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ A L F . J. P IT T A R D .”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, R o b e r t  
C h is h o lm  R a n k i n ,  do declare and testify that I am legally or equitably seised of or  entitled* to* an estate 
of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value of 
Twenty-five pounds above all charges and incumbrances affecting the same, other than any public or  
parliamentary tax or municipal or other rate or assessm ent; and further, that such lands or  
tenements are situate in the municipal district of the Town of Horsham, and are known as 
‘ Kalimna Park,’ Horsham.
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“ And 1 further declare that such of the said lands or tenements as are situate in the municipal 
district of the Town of Horsham are rated in the rate-book of the said municipality upon a 
yearly value of £70.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ E. C. R A N K IN .”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
I v a n  A r c h i e  S w in b u r n e ,  do declare and testify that I  am legally or equitably seised of or entitled 
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of Bright, and are known 
as allotments 4 a , 4 b , 4 c , 5 a , and 6, and part of allotment 5 of section 17, parish of Eurandelong, 
certificate of title, volume 5967, folio 1193304 (Joint Tenancy).

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Bright are rated in the rate-book of the said municipality upon a 
yearly value of £46.

“ And I further declare that I  have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ IVAN A. SW INBURNE.”

“ In  compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
F r e d e r ic k  M il e s  T h o m a s , do declare and testify that I am legally or equitably seised of or entitled  
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Collingwood, and are known as 
18 Emma-Street, Collingwood.

. “ And I  further declare that such of the said lands or tenements as are situate in 
the municipal district of Collingwood are rated in the rate-book of the said municipality upon 
a yearly value of £50.

“ And I  further declare that I  have not collusively or colorably obtained a title  to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ F. M. THOMAS.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, G e o r g e  
J o s e p h  T u c k e t t , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any  
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Numurkah, and are known as allotments 
6, 7, 8, 9, 10, and part of allotment 11 of section D, parish of Yalca.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Numurkah are rated in the rate-book of the said municipality upon a yearly 
value o f £637.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ GEO. J. TUCKETT.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
D u d l e y  J o s e p h  W a l t e r s ,  do declare and testify that I am legally or equitably seised of or entitled 
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessm ent; and 
further, that such lands or tenements are situate in the municipal district of Kerang, and 
are known as alloment 3 2 a , section A, parish of Murrabit W est, allotment 4 0 a , section A, 
parish of Murrabit West, and allotment 2 4 b , section A, Murrabit township.

“ And I  further declare that such of the said lands or tenements as are situate in the 
municipal district of Kerang are rated in the rate-book of the said municipality upon a 
yearly value of £206.

“ And I  further declare that I  have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ DUDLEY J. WALTERS.”



“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, A r t h u r  
G e o r g e  W a r n e r , do declare and testify that I am legally or equitably seised o f’ or entitled  
to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Brighton, and are known as 37 North- 
road, Brighton.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Brighton are rated in the rate-book of the said municipality upon a yearly 
value of £120.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ A. G. W A R N E R /’

5. M e s s a g e s  fr o m  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented Messages from H is Excellency the Lieutenant-Governor informing the Council that 
the following Air Mail letters had been received from the Right Honorable the Secretary of 
State for Commonwealth Relations, London, viz. :—

“ Governor of Victoria, Melbourne.
Your telegram of the 2nd December has been laid before His Majesty the King. I have 

it in Command from His Majesty to request you to convey to the Legislative Council an expression 
of his sincere thanks for their message of loyalty and congratulation on the birth of his grandson, 
Prince Charles.”

“ Governor of Victoria, Melbourne.
Your telegram of the 2nd December has been laid before His Majesty the King. I have 

it in Command from His Majesty to request you to convey to the Legislative Council of Victoria 
an expression of His Majesty’s sincere thanks for the message of regret for his illness and their good 
wishes for his recovery.”

6. P r iv il e g e  B i l l .— M e l b o u r n e  a n d  M e t r o p o l it a n  T r a m w a y s  (Ch a ir m a n ) B i l l .— On the motion
of the Honorable J. A. Kennedy, leave was given to bring in a Bill to amend Section Fifteen 
of the Melbourne and Metropolitan Tramways Act 1928, and the said Bill was read a first time 
and ordered to be printed and to be read a second time on the next day of meeting.

7. C o m m it t e e  o f  E l e c t io n s  a n d  Q u a l if ic a t io n s .— The President laid upon the Table the following
Warrant appointing the Committee of Elections and Qualifications :—

L e g is l a t iv e  C o u n c il — V ic t o r ia .

Pursuant to the provisions of The Constitution Act Amendment A ct 1928 ,1 do hereby appoint—  
The Honorable William James Beckett,
The Honorable Gilbert Lawrence Chandler,
The Honorable Sir George Goudie,
The Honorable Patrick John Kennelly,
The Honorable Gordon Stewart McArthur,
The Honorable Allan Elliott McDonald, and 
The Honorable Alfred James Pittard 

to be members of a Committee to be called “ The Committee of Elections and Qualifications.”

Given under m y hand this twenty-ninth day of March, One thousand nine hundred and 
forty-nine.

CLIFDEN EAGER,
President of the Legislative Council.

8. T e m p o r a r y  Ch a ir m e n  o f  Co m m it t e e s .— The President laid upon the Table the following Warrant 
nominating the Temporary Chairmen of Committees :—

L e g is l a t iv e  C o u n c il — V ic t o r ia .

Pursuant to the provisions of the Standing Order of the Legislative Council numbered 160 
I do hereby nominate—  ’

The Honorable Sir William Angliss,
The Honorable Paul Jones,
The Honorable Alfred James Pittard, and 
The Honorable George Joseph Tuckett

to act as Temporary Chairmen of Committees whenever requested to do so by the Chairanm of 
Committees or whenever the Chairman of Committees is absent.

Given under my hand this twenty-ninth day of March, One thousand nine hundred and 
forty-nine.

CLIFDEN EAGER,
President of the Legislative Council.



9. S t a t u t e  L a w  R e v is io n  Co m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the 
following Members of this House be appointed members of the Statute Law Revision Committee, 
v i z . t h e  Honorables A. M. Fraser, Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M.’ 
Thomas, and D. J. Walters.

Question—put and resolved in the affirmative.

10. L e a v e  o f  A b s e n c e .— The Honorable P. T. Byrnes moved, by leave, That leave of absence be granted
to the Honorable Sir George Goudie for three months on account of ill-health.

Question—put and resolved in the affirmative.

11. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l .— On the motion (by leave without notice)
of the Honorable J. A. Kennedy, leave was given to bring in a Bill to make Provision for the 
Preparation of a Planning Scheme under the Town and Country Planning Act 1944 in respect of the 
Metropolitan Area, and for other purposes, and the said Bill was read a first time and ordered to be 
printed and to be read a second time on the next day of meeting.

12. M o t h e r c r a f t  N u r s e s  B i l l .— On the motion (by leave without notice) of the Honorable C. P. Gartside,
leave was given to bring in a Bill relating to Mothercraft Nurses and the Registration thereof, and for 
other purposes, and the said Bill was read a first time and ordered to be printed and to be read a 
second time on the next day of meeting.

13. W r o n g s  (T o r t -f e a s o r s ) B i l l .— On the motion (by leave without notice) of the Honorable A. E.
McDonald, leave was given to bring in a Bill to amend the Law relating to Proceedings against and 
Contribution between Tort-feasors, and the said Bill was read a first time and ordered to be 
printed and to be read a second time on the next day of meeting.

14. P a p e r s .— T h e  Honorable J. A. Kennedy presented, by command of His Excellency the Governor—
Indeterminate Sentences Board—Report for the year 1947—48.

Ordered to lie on the Table.
The following Papers, pursuant to the directions of several Acts of Parliament, were laid upon the 

Table by the Clerk :—
Coal Mine Workers Pensions Act 1942—Amendment of Regulations.
Coal Mines Regulation Act 1928—Report of the General Manager, including the State Coal 

Mines Balance-sheet and Statement of Accounts duly audited, &c., for the year 1947-48. 
Companies Act 1938—Return by Prothonotary of business of the Supreme Court in 

connexion with the winding-up of Companies during the year 1948.
Constitution Act Amendment Acts—Amendment of Regulations—

Legislative Assembly Elections Regulations.
Legislative Council Elections Regulations.

Country Fire Authority Acts—Amendment of Regulations (two papers).
Country Roads Act 1928—Report of the Country Roads Board for the year 1947-48.
Dairy Products Acts—Report of the Victorian Dairy Products Board for the six months 

ended 31st December, 1948.
Dried Fruits Acts—Statement showing details of Receipts and Expenditure under the Dried 

Fruits Acts during the year 1948.
Education Act 1928—Amendment of Regulations—

Regulation X X .—Allowances for school requisites and maintenance to pupils 
attending post-primary schools and classes.

Regulation X X I.— Scholarships (two papers).
Regulation X X X III.— School Committees.
Regulation X X X V I. (B).— Consolidated Schools and Group Schools.
Regulation XL.— Special classes in approved subjects.

Evidence Act 1928—Amendment of Regulations—Fees to be paid to Shorthand Writers and 
Commissioners.

Explosives Act 1928— Orders in Council relating to—
Classification of Explosives.
Definition of Explosives.

Fire Brigades Act 1928—Report of the Metropolitan Fire Brigades Board for the year 1947-48. 
Fisheries Acts—Notice of intention to issue a Proclamation to prescribe Gummy and School 

or Snapper Sharks as “ Fish ”, and to fix a minimum length therefor.
Forests Act 1928—Report of the Forests Commission for the year 1947—48.
Geelong Harbor Trust Act 1928—Amendment of Superannuation Regulations.
Grain Elevators Act 1934— Report of the Grain Elevators Board for the year ended 31st 

October, 1947.
Land Act 1928—

Certificates of the Chief Secretary relating to the proposed compulsory resumption of 
land for the purposes of police stations at Benambra and Ivanhoe (two papers). 

Certificates of the Minister of Public Instruction relating to the proposed compulsory 
resumption of land for the purposes of schools at Doutta Galla, Korumburra, 
Laverton, Manifold Heights, Millgrove, Ocean Grove, Pakenham, Preston, 
Strathmore, and Wantirna South (ten papers).

Schedules of country lands proposed to be sold by public auction (two papers).



Landlord and Tenant Act 1 9 4 8 —Landlord and Tenant Regulations (No. 1).
Marketing of Primary Products Act 1 9 3 5 —Regulations— Chicory Marketing Board—

Periods of time for computation of or accounting for the net proceeds of the sale of 
chicory.

Travelling expenses of members of the Board.
Medical Act 1 92 8— Pharmacy Board of Victoria—Pharmacy Regulations 1 9 4 8 .
Melbourne and Metropolitan Board of Works Act 1 9 2 8 — Statement of Accounts and 

Balance-sheet of the Board, together with Schedule of Contracts, for the year 1 9 4 7 -4 8 .  
Milk Board Acts— Regulations—Milk Depots.
Motor Car (Third-Party Insurance) Act 1 9 3 9 — State Motor Car Insurance Office—Report, 

Profit and Loss Account, and Balance-sheet for the year 1 9 4 7 -4 8 .
Police Regulation Acts—

Amendment of Police Regulations (two papers).
Determination No. 1 4  of the Police Classification Board.

Public Library National Gallery and Museums Act 194 4— Amendment of the National 
Gallery Regulations (two papers).

Public Service Act 1 9 4 6 —Amendment of Public Service (Public Service Board) Regulations—  
Part I.— Appointments to the Administrative, Professional, and Technical and General 

Divisions—
Regulation 2 2 b —Department of Chief Secretary.
Regulation 3 3 —Department of Agriculture.

Part II.—Promotions and Transfers—Regulations 3 6  and 3 6 a .
Part III.— Salaries, Increments and Allowances—

Administrative Division—
Department of Labour.
Department of Law (two papers).
Department of Premier.

Administrative and Professional Divisions— Scales of Rates of Annual Salaries. 
Professional Division—

Department of Agriculture (six papers).
Department of Chief Secretary (three papers).
Department of Health (three papers).
Department of Lands and Survey (five papers).
Department of Law (four papers).
Department of Mines.
Department of Public Instruction.
Department of State Forests (three papers).
Department of Treasurer.
Department of Water Supply (two papers).
Departments of Chief Secretary, and Health.
Departments of Chief Secretary, Law, Public Works, Health, and 

Agriculture.
Departments of Lands and Survey, and Water Supply.
Departments of Law, and Lands and Survey.

Technical and General Division—
Department of Agriculture.
Department of Chief Secretary.
Department of Health (three papers).
Department of Lands and Survey.
Department of Law.
Department of Mines.
Department of Public Works.
Department of Treasurer (three papers).
Department of Water Supply.
Departments of Agriculture, and Water Supply.
Departments of Health and Labour.

Temporary Employees.—
Department of Agriculture (eight papers).
Department of Chief Secretary (two papers).
Department of Health (four papers).
Department of Lands and Survey.
Department of Law.
Department of Mines (two papers).
Department of Premier.
Department of Public Works (two papers).
Department of State Forests (two papers).
Department of Treasurer (two papers).
Department of Water Supply.
Departments of Agriculture, State Forests, Water Supply, and General 

(two papers).
Departments of Chief Secretary, and Health.
Departments of Health, and Water Supply.
Departments of Premier and Labour.
General.
General and Departments of Mines, Agriculture, and Water Supply.
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Railways Act 1928— Report of the Victorian Railways Commissioners for the quarter ended 
30th September, 1948.

Registration of Births Deaths and Marriages Act 1928—General Abstract of Births, Deaths, 
and Marriages registered during the year 1948.

State Savings Bank Act 1928— General Order No. 38—Provident Fund.
Superannuation Act 1928—Report of the State Superannuation Board for the year 1947-48. 
Supreme Court Acts—Rules of the Supreme Court (two papers).
Teaching Service Act 1946—Amendment of Regulations—

Teaching Service (Classification, Salaries and Allowances) Regulations (two papers). 
Teaching Service (Governor in Council) Regulations (two papers).
Teaching Service (Teachers’ Tribunal) Regulations (five papers).

Transfer of Land (Acquisitions) Act 1948—Transfer of Land (Acquisitions) Regulations (two 
papers).

Water Acts—Report of the State Rivers and Water Supply Commission for the year 1947-48. 
Workers’ Compensation Acts—

Amendment of the Workers’ Compensation Regulations 1942.
State Accident Insurance Office—Report, Profit and Loss Account, and Balance-sheet 

for the year 1947-48.

15. Sp e e c h  o f  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The President reported the Speech o f
His Excellency the Lieutenant-Governor.

The Honorable E. P. Cameron moved, That the Council agree to the following Address to His Excellency 
the Lieutenant-Governor in reply to His Excellency’s Opening Speech:—

M a y  it  p l e a s e  Y o u r  E x c e l l e n c y —

We, the Legislative Council of Victoria, in Parliament assembled, beg to express our 
loyalty to our Most Gracious Sovereign, and to thank Your Excellency for the gracious Speech 
which you have been pleased to address to Parliament.

Debate ensued.
The Honorable P. J. Kennelly moved, That the debate be now adjourned.
Debate ensued.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

16. D e c l a r a t io n  o f  M e m b e r .—The Honorable P. J. Clarey delivered to the Clerk the Declaration
required by the fifty-fifth section of the Act No. 3660 as hereunder set forth :—

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, P e r c y  
J a m e s  Cl a r e y , do declare and testify that I am legally or equitably seised of or entitled to an estate 
of freehold for my own use and benefit in lands or tenements in Victoria of the yearly value of 
Twenty-five pounds above all charges and incumbrances affecting the same, other than any public or 
parliamentary tax or municipal or other rate or assessm ent; and further, that such lands or 
tenements are situate in the municipal district of Caulfield, and are known as ‘ Boomerang,’ 692 
Inkerman-road, Caulfield.

“ And I further declare that such of the said lands or tenements as are situate in the municipal 
district of Caulfield are rated in the rate-book of the said municipality upon a yearly value of 
£68.

“  And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ P. J. CLAREY.”

17. A d j o u r n m e n t .—The Honorable J. A. Kennedy moved, That the Council, at its rising, adjourn
until Tuesday next at half-past Four o’clock.

Question—put and resolved in the affirmative.

And then the Council, at forty-five minutes past Five o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,

Clerk of the Legislative Council.





LEGISLATIVE COUNCIL

Notices of Motion and Orders of the Day.

No. 1.

TUESDAY, 5t h  APRIL, 1949.
Questions.

1. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—
(a) Has he seen the following report in the “ Herald ” newspaper dated the 26th March, 1949,

referring to the Conference of Prices Ministers in Adelaide :—
“ State views on petrol price increase were so irreconcilable that it appeared a

cleavage would be inevitable, with some States, notably Victoria, insisting on
granting a rise ” .

(b) Was Victoria insistent on granting a rise in the price of petrol.
(c) Did the Attorney-General as Victorian Prices Minister support the proposal for an

increase.
(d) Will the Minister lay on the table of the Library the report or data on which the

Attorney-General based such support.

2. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—Has the Chief
Commissioner of Police made any report to the Chief Secretary on his investigation of the allegations 
of one, Albert Drewett, made in the Supreme Court on 16th March, 1949, that he had been manhandled 
and threatened by certain members of the Police Force ; if so, will the Minister lay the report on 
the table of the Library.

N o tic es  o f  M o t io n  :—

Government Business.

1. The Hon. J. A. K e n n e d y  : To move, That Tuesday, Wednesday, and Thursday in each week be
the days on which the Council shall meet for the despatch of business during the present Session, 
and that half-past Four o’clock be the hour of meeting on each d a y ; that on Tuesday and 
Thursday in each week the transaction of Government business shall take precedence of all other 
business; and that on Wednesday in each week Private Members’ business shall take precedence 
of Government business; and that no new business be taken after half-past Ten o’clock.

2. The Hon. J. A. K e n n e d y  : To move, That the Honorables the President, Sir William Angliss,
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudie, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop be members of the Select Committee on the Standing Orders 
of the H ouse; three to be the quorum.

3. The Hon. J. A. K e n n e d y  : To move, That the Honorables Sir William Angliss, P. T. Byrnes,
Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett be members of the House Committee.

4. The Hon. J. A. K e n n e d y  : To move, That the Honorables the President, P. J. Clarey, P. L. Coleman,
J. A. Kennedy, and R. C. Rankin be members of the Joint Committee to manage the Library.

5. The Hon. J. A. K e n n e d y  : To move, That the Honorables the President, P. T. Byrnes, G. L.
Chandler, C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, 
and R. C. Rankin be members of the Printing Committee; three to be the quorum.

O r d e r  o f  t h e  D a y  {to take 'precedence) :—

1. A d d r e s s -i n -R e p l y  to Sp e e c h  o f  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r— M o tio n  fo r—  
Resumption of debate {Hon. P. J. Kennelly.)

O r d e r s  of  t h e  D a y  :—

Government Business.
1. T o w n  a n d  Co u n t r y  P l a n n in g  (M et r o po l it a n  A r e a ) B il l — {Hon. J. A. Kennedy)—Second

reading.
2. M o th er c r a ft  N u r s e s  B il l—{Hon. C. P. Gartside)—Second reading.
3. M e l b o u r n e  a n d  Me t r o po l it a n  T r a m w a y s  (Ch a ir m a n ) B ill—{Hon. J. A . Kennedy)—Second

reading.
4. W r o n g s  (T ort-f e a s o r s ) B ill—{Hon. A. E. McDonald)—Second reading.

HUGH B. JAMIESON, 
Clerk of the Legislative Council.

CLIFDEN EAGER, 
President.



SESSIONAL COMMITTEES—SESSION 1949.

E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).— The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Gondie, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).— The Honorables A. M. Fraser, 
Sir George Gondie, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.



LEGISLATIVE COUNCIL

Notices of Motion and Orders of the Day.

No. 2.

WEDNESDAY, 6 t h  APRIL, 1949.
Questions.

*1. The Hon. W. J. B e c k e t t  : To ask the Honorable the Commissioner of Public Works—
(a) Is the Forestry Pulp and Paper Co. of Australia identical with the Forestry Co. of Australia

Pty. Ltd. whose registered office was originally situated in Geelong and which operated 
in the Dartmoor district.

(b) How many bonds have been sold by the Forestry Pulp and Paper Co. and what is their
face value.

(c) Where are such bonds held and in what countries.
(d) How many acres are held by the Company and where.

• (e) How many acres have been planted with trees, what are the maximum and minimum ages
of the trees planted, and how many acres of trees have been destroyed by fire.

( /)  What amount of money has already been received from bondholders and what amount is 
still owing.

(g) What amount has been expended by the Company, for what purposes has such amount 
been expended, and what amount is now in the hands of the Company.

*2 . The Hon. P. T. B y r n e s  : To ask the Honorable the Commissioner of Public Works—

{a) S ow  many licences known as “ two-gallon licences ” have been issued to vignerons (i) in 
Victoria, and (ii) in the electoral district of Swan Hill.

(6) What supervision is exercised over the quality of the wine produced, the hours of trading,
and the trading methods employed by these licensees.

*3. The Hon. P. J. K e n n e l l y  : To ask the Honorable the Commissioner of Public Works—Will he lay
on the table of the Library the file relating to the payments in connexion with the attempted 
salvaging of the wreck of the steamship “ K akariki”.

*4. The Hon. A. M. F r a s e r  : To ask the Honorable the Minister in Charge of Housing—
(a) Does a tenant who changes his tenancy from one Housing Commission dwelling to another

forfeit his share of the amortization payments included in his rent on the prior tenancy.
(b) Since the execution of the Commonwealth and State Housing Agreement of 1945, is it the

practice in Victoria to allow the purchaser-tenant, on the purchase of a dwelling, a 
reduction in the purchase price equal to the total payments of principal made in the rent 
paid by him as the tenant of the house being purchased; if not, what is the Victorian 
practice.

*5 . The Hon. P. J. K e n n e l l y  : To ask the Honorable the Commissioner of Public Works—Was approval 
given by the Honorable the Treasurer to the payment of overtime to officers of the Technical and 
General Division in the Department of the Legislative Assembly, and, as a result, was overtime paid 
to  those officers in respect of the period October to December, 1948 ; if so, why has payment of 
overtime to officers of the Technical and General Division in the Department of the Legislative 
Council not been approved also.

Or d e r  o f  t h e  D ay {to take 'precedence) : —
1. A d d r e s s -i n -R e p l y  to  S p e e c h  o f  H is  E x c e l l e n c y  t h e  L ie u t e n a n t -G o v e r n o r — M o tio n  fo r—  

Resumption of debate {Hon. F. M . Thomas.)

Government Business.
O r d e r s  o f  t h e  D ay :—

*1. G o v e r n o r ’s  S a l a r y  B il l—(from Assembly—Hon. J. A . Kennedy)—Second reading.

*2. M i n e r s ’ P h t h is is  (T r e a s u r y  A l l o w a n c e s ) A m e n d m e n t  B il l—{from Assembly—Hon. A. E. 
McDonald)—Second reading.

3. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l— {Hon. J . A . Kennedy)—Second 
reading.

* N otifications to which an asterisk  (* ) is  prefixed appear fo r the first tim e. \



4 . M o t h e r c r a f t  N u r s e s  B il l — (Son. C. P . Gartside)— Second reading.

5 . M e l b o u r n e  a n d  M e t r o p o l it a n  T r a m w a y s  (Ch a ir m a n ) B il l — (Hon. J . A . Kennedy)— Second
reading.

6 . W r o n g s  (T o r t -f e a s o r s ) B il l — (Hon. A . E. McDonald)— Second reading.

*7 . F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s  A f f o r e s t a t io n  C o n t r a c t s  B il l — (from Assembly—Hon. 
A . G. Warner)— Second reading.

CLIFDEN EAGER, 
President.

HUGH B. JAMIESON, 
Clerk of the Legislative Council.

SESSIONAL COMMITTEES—SESSION 1949.
E l e c t io n s  a n d  Qu a l i f i c a t i o n s .— (Appointed by Mr. President’s Warrant, 29th March, 1 9 4 9 ) .— The 

Honorables W. J. Beckett, G. L. Chandler, Sir .George Goudie, P. J. Kennedy, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— (Appointed 29th March, 1949).— The Honorables A. M. Fraser, 
Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudie, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ) .— (Appointed 5th April, 1949).— The Honorables the President (ex officio), Sir William  
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— (Appointed 5th Aprd, 1949).— The Honorables the President, P. J. Clarey, P. L. 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r i n t i n g .— (Appointed 5th Aprd, 1949).— The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.



V I C T O R I A .

LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 2.

T U E S D A Y ,  5t h  A P R I L ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2 . G o v e r n o r ’s Sa l a r y  B il l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to amend Section Ten of ‘ The Constitution Act Amendment 
Act 1928 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

3. M in e r s ’ P h t h is is  (T r e a s u r y  A l l o w a n c e s) A m e n d m e n t  B il l .—The President announced the
receipt of a Message from the Assembly transmitting a Bill intituled “ An Act to further amend the 
‘ Miners' Phthisis (Treasury Allowances) Act 1938 ’ ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second 
time later this day.

4 .  F o r e st r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e st a t io n  Con tr ac ts B il l .— The President announced
the receipt of a Message from the Assembly transmitting a Bill intituled “ An Act to make 
provision for Facilitating the Realization of certain Forestry Lands and Plantations and the Produce 
thereof and for matters incidental thereto, and for other purposes ” and desiring the concurrence of 
the Council therein.

Bill ruled to be a Private Bill.
The Honorable A. G. Warner moved, That this Bill be dealt with as a Public Bill.
Debate ensued.
Question—put.
The Council divided.

Ayes, 16.
The Hon. Sir William Angliss,

Sir Frank Beaurepaire,
E. P. Cameron (Teller),
G. L. Chandler,
C. P. Gartside,
C. E. Isaac,
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansell,
J. H. Lienhop,
W. MacAulay (Teller),
A. E. McDonald,
H. V. MacLeod,
A. J. Pittard,
R. C. Rankin,
A. G. Warner.

And so it was resolved in the affirmative.
The Honorable A. G. Warner moved, That this Bill be now read a first time.
Question—put and resolved in the affirmative.—Bill read a first time and ordered to be printed 

and to be read a second time on the next day of meeting.
2356/49. (240  cop ies.)

Noes, 12.
The Hon. W. J. Beckett,

P. T. Byrnes,
Sir Frank Clarke,
P. L. Coleman,
A. M. Fraser,
T. Harvey,
P. P. Inchbold,
P. J. Kennelly,
I. A. Swinburne,
F. M. Thomas (Teller),
G. J. Tuckett (Teller), 
D. J. Walters.



5 . S t a t u t e  L a w  R e v is io n  Co m m it t e e — L im it a t io n  o f  A c t io n s  B i l l .— The Honorable A. E. McDonald
brought up a Report from the Statute Law Revision Committee on this Bill.

Ordered to lie on the Table and be printed together with the Minutes of Evidence.

6. S t a t u t e  L a w  R e v is io n  Co m m it t e e — W r o n g s  (T o r t -f e a s o r s ) B i l l .— The Honorable A. E. McDonald
brought up a Report from the Statute Law Revision Committee on this Bill.

Ordered to lie on the Table and be printed together with the Minutes of Evidence.

7 . P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—
Part III.— Salaries, Increments and Allowances—•

Professional Division— Department of Chief Secretary.
Technical and General Division—Department of Chief Secretary.

Public Works Committee Act 1935— Thirteenth General Report of the Public Works 
Committee.

Railways Act 1928— Report of the Victorian Railways Commissioners for the quarter ended 
31st December, 1948.

Teaching Service Act 1946—Amendment of Teaching Service (Classification, Salaries and 
Allowances) Regulations (two papers).

8 . D a y s  o f  B u s i n e s s .— The Honorable J. A. Kennedy moved, That Tuesday, Wednesday, and
Thursday in each week be the days on which the Council shall meet for the despatch of business 
during the present Session, and that half-past Four o’clock be the hour of meeting on each day ; 
that on Tuesday and Thursday in each week the transaction of Government business shall take 
precedence of all other business ; and that on Wednesday in each week Private Members’ business 
shall take precedence of Government business ; and that no new business be taken after half-past 
Ten o’clock.

Question—put and resolved in the affirmative.

9. S t a n d i n g  O r d e r s  Co m m it t e e .— The Honorable J. A. Kennedy moved, That the Honorables the
President, Sir William Angliss, W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir 
George Goudie, T. Harvey, P. P. Inchbold, and J. H. Lienhop be members of the Select Committee 
on the Standing Orders of the House ; three to be the quorum.

Question—put and resolved in the affirmative.

10. H o u s e  C o m m it t e e .— The Honorable J. A. Kennedy moved, That the Honorables Sir William
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett be members of the 
House Committee.

Question— put and resolved in the affirmative.

11. L ib r a r y  C o m m it t e e .— The Honorable J. A. Kennedy moved, That the Honorables the President,
P. J. Clarey, P. L. Coleman, J. A. Kennedy, and R. C. Rankin be members of the Joint Committee- 
to manage the Library.

Question—put and resolved in the affirmative.

12. P r in t i n g  C o m m it t e e .— The Honorable J. A. Kennedy moved, That the Honorables the President,
P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. 
McBrien, A. J. Pittard, and R. C. Rankin be members of the Printing Committee ; three to be the 
quorum.

Question—put and resolved in the affirmative.

13. A d d r e s s -tn- R e p l y  to  S p e e c h  o f  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Order o f
the Day for the resumption of the debate on the question, That the Council agree to the Address 
to His Excellency the Lieutenant-Governor in reply to His Excellency’s Opening Speech (for 
Address, see page 15 ante), having been read—

Debate resumed.
The Honorable F. M. Thomas moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

14. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at thirty-six minutes past Ten o’clock, adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Councils



No. 3.

W E D N E S D A Y ,  6 t h  A P R I L ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2. A d j o u r n m e n t — M o t io n  u n d e r  S t a n d in g  O r d e r  No. 53.— The Honorable L. H. McBrien moved,
That the Council do now adjourn, and said he proposed to speak on the subject of the refusal of “ The 
Government to approve of the payment of overtime to officers of the Technical and General 
Division in the Department of the Legislative Council on the same basis as that approved for 
doorkeepers in the Department of the Legislative Assembly and six members having risen in their 
places and required the motion to be proposed—

Debate ensued.
Motion, by leave, withdrawn.

3 . P a p e r .— The following Paper, pursuant to the direction of an Act of Parliament, was laid upon
the Table by the Clerk :—

Soldier Settlement Act 1945—Report of the Soldier Settlement Commission for the period ended 
30th June, 1948.

4 . A d d r e ss -i n -R e p l y  to  S p e e c h  o f  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Order of
the Day for the resumption of the debate on the question, That the Council agree to the Address 
to His Excellency the Lieutenant - Governor in reply to His Excellency’s Opening Speech (for 
Address, see page 15 ante), having been read—

Debate resumed.
The Honorable Sir Frank Beaurepaire moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

5. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

6. M i n e r s ’ P h t h is is  (T r e a s u r y  A l l o w a n c e s ) A m e n d m e n t  B i l l .— This Bill was, according to Order
and after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

7. St. G e o r g e ’s H o s p it a l  B i l l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to authorize The Church of England Trusts Corporation for  
the Diocese of Melbourne to raise Moneys on the Security of certain Lands at Kew upon which St. 
George's Hospital is established and for purposes connected therewith” and desiring the concurrence of 
the Council therein.

Bill ruled to be a Private Bill.
The Honorable C. P. Gartside moved, That this Bill be dealt with as a Public Bill.
Debate ensued.
Question—put and resolved in the affirmative.
The Honorable C. P. Gartside moved, That this Bill be now read a first time.
Question—put and resolved in the affirmative.— Bill read a first time and ordered to be printed 

and to be read a second time on the next day of meeting.

8. A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday next.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-four minutes past Ten o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,
Clerk of the Legislative Council.





LEGISLATIVE COUNCIL
Notices of Motion and Orders o f the Day.

N o .  3 .

TUESDAY, 12t h  APRIL, 1949.
Question.

1. The Hon. A. M. F r a s e r  : To ask the Honorable the Minister in Charge of Housing—
(a) Does a tenant who changes his tenancy from one Housing Commission dwelling to another

forfeit his share of the amortization payments included in his rent on the prior tenancy.
(b) Since the execution of the Commonwealth and State Housing Agreement of 1945, is it the

practice in Victoria to allow the purchaser-tenant, on the purchase of a dwelling, a 
reduction in the purchase price equal to the total payments of principal made in the rent 
paid by him as the tenant of the house being purchased ; if not, what is the Victorian 
practice.

O r d e r  o f  t h e  D a y  (to take precedence) :—
1. A d d r e s s -i n -B e p l y  to S pe e c h  of  H is  E x c e l l e n c y  th e  L ie u t e n a n t -G o v e r n o r — M o tio n  fo r—

Resumption of debate (Hon. Sir Frank Beaurepaire).

Government Business.
Or d e r s  of t h e  D a y  :—

1. G o v e r n o r ’s Sa l a r y  B ill— (from Assembly— Hon. J. A. Kennedy)— Second reading.

2. M o th er c r a ft  N u r s e s  B il l— (Hon. C. P. Gartside)—Second reading.

3. T o w n  a n d  Co u n t r y  P l a n n in g  (M et r o po l it a n  A r e a ) B ill— (Hon. J. A. Kennedy)—Second
reading.

'4. F o r e st r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e st a t io n  Con tr a c ts  B ill— (from Assembly— Hon. 
A. G. Warner)—Second reading.

5. M e l b o u r n e  a n d  Me t r o po l it a n  T r a m w a y s  (Ch a ir m a n ) B il l — (Hon. J. A. Kennedy)— Second 
reading.

*6. St . G e o r g e ’s H o sp it a l  B il l— (from Assembly—Hon. C. P. Gartside)—Second reading.

7. W r o n g s  (T o rt-f e a s o r s ) B il l— (Hon. A. E. McDonald)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of 'he Legislative Council. President.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).—The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudie, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is io n  ( J o in t ).—(Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .—(Appointed 5th April, 1949).—The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudie, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u se  (J o in t ).—(Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).—(Appointed 5th April, 1949).—The Honorables the President, P. J. Clarey, P. L. 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .—(Appointed 5th April, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

* Notifications to which an asterisk (* ) is prefixed appear for the first time.
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V I C T O R I A .

LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS
No. 4.

T U E S D A Y ,  12t h  A P R I L ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2. Min e s  (A m e n d m e n t ) B il l .— On the motion (by leave without notice) o f  the Honorable J. A . Kennedy,
leave was given to bring in a Bill to amend the Mines Act 1928, and for other purposes connected 
therewith, and the said Bill was read a first time and ordered to be printed and to be read a second 
time on the next day of meeting.

3. S ta te  D e v e l o p m e n t  B il l .— On the motion (by leave without notice) of the Honorable A . 0 .
Warner, leave was given to bring in a Bill to make Permanent Provision with respect to the 
Constitution of the State Development Committee, and the said Bill was read a first time and 
ordered to be printed and to be read a second time on the next day of meeting.

4. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Cemeteries Acts—Certificate of the Minister of Health in relation to the purchase or taking 
of certain lands for the purposes of the New Melbourne General Cemetery.

Country Fire Authority Acts—Amendment of the Country Fire Authority (General) Regulations. 
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 

Part I.—Appointments to the Administrative, Professional, and Technical and General 
Divisions—Professsonal Division—Regulation 22b—Department of Chief Secretary.

Part III.—Salaries, Increments and Allowances—
Professional Division—

Department of Public Works.
Department of Treasurer (two papers).

Technical and General Division—Department of Health.
Temporary Employees—

Department of Water Supply.
Departments of Public Instruction, and Public Works.
General and Departments of Lands and Survey, and Water Supply.

Supreme Court Act 1928—Solicitors’ Remuneration Order 1949.

5. A d d r e s s -i n -R e p l y  to  S p e e c h  o f  H is  E x c e l l e n c y  th e  L i e u t e n a n t -G o v e r n o r .—The Order of
the Day for the resumption of the debate on the question, That the Council agree to the Address to 
His Excellency the Lieutenant-Governor in reply to His Excellency’s Opening Speech (for Address) 
see page 15 ante), having been read—

Debate resumed.
Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the Address be presented to His Excellency the Lieutenant- 

Governor by the President and such Members of the Council as may wish to accompany him.
Question—put and resolved in the affirmative.

6. G o v e r n o r ’s S a l a r y  B il l .—This Bill was, according to Order and after debate, read a second
time with the concurrence of an absolute majority of the whole number of the Members of the
Legislative Council and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time with the concurrence of an absolute majority of the whole number of the Members 
of the Legislative Council and passed.

Ordered That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.
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7. M o t h e r c r a f t  N u r s e s  B il l .— The Order of the D ay for the second reading of this Bill having been
read, the Honorable C. P. Gartside moved, That this Bill be now read a second time.

Debate ensued.
The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

8. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B il l .— The Order of the D ay for the second
reading of this Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be 
now read a second time.

Debate ensued.
The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—^put and. resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

9. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday, the 26th instant.

Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-four minutes past Ten o’clock, adjourned until Tuesday, the 26th instant.

HUGH B. JAMIESON,
Clerk of the Legislative Council.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f the Day .

No. 4.

T U E S D A Y ,  26t h  A P R I L ,  1949.

Questions.

*1. The Hon. W. J. B e c k e t t  : To ask the Honorable the Commissioner of Public Works—
(a) What are the names of the directors of the Forestry Pulp and Paper Company of Australia.
(b) What are the names of the shareholders and how many shares are held by each.
(c) What is the paid up capital of the company.
(d) How has the capital of the company, apart from the monies received from the bond

holders, been expended.
(e) What dividends or return of capital have the shareholders received.
( /)  When will a reply be available to paragraph (g) of the question asked in the Legislative 

Council on Wednesday last, the 6th April, with regard to this company.
(g) Will he make available a copy of the evidence given before the Select Committee of the 

Legislative Assembly appointed to inquire into the proposals contained in the Forestry 
Pulp and Paper Company’s Afforestation Contracts Bill.

*2. The Hon. Gf. L. Ch a n d l e r  : To ask the Honorable the Commissioner of Public Works—
(a) What was the amount of (i) revenue received and (ii) expenditure incurred by the

Melbourne City Council in respect of the Queen Victoria Market and the Fish Market 
respectively during each of the years 1930, 1935, 1940, 1945, 1946, 1947, and 1948.

(b) Have any increases been made in stall rentals in such markets since 1930 ; if so, what
are the amounts of the increases and when were they made.

Government Business.
Or d e r s  o f  t h e  D a y  :—

1. Me l b o u r n e  a n d  Me t r o po l it a n  T r a m w a y s  (Ch a ir m a n ) B il l— (Hon. J. A. Kennedy)—Second
reading.

2. Mo th er c r a ft  N u r s e s  B il l— (Hon. C. P. Gartside)—Second reading—Resumption of debate (Hon.
W. J. Beckett).

3. F o r e s t y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e st a t io n  Co n tr a c ts  B il l — (from Assembly—Hon.
A. G. Warner)—Second reading.

4 . W r o n g s  ( T o r t - f e a s o r s )  B i l l — (Hon. A. E .  McDonald)— Second reading.

5. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o po l it a n  A r e a ) B ill— (Hon. J . A. Kennedy) —Second
reading—Resumption of debate (Hon. W. J. Beckett).

*6. St a te  D e v e l o p m e n t  B il l— (Hon. A. G. Warner)—Second reading.

*7. M in e s  (A m e n d m en t)  B i l l — (Hon. J .  A. Kennedy)— Second reading.
8. St. G e o r g e ’s H o s p it a l  B il l— (from Assembly—Hon. C. P . Gartside)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

M E E T I N G  O F  S E L E C T  C O M M IT T E E .
Wednesday, 27th April.

L ib r a r y  (J o in t )— A t a quarter to Two o’clock.

* Notifications to which an asterisk (* ) is prefixed appear for the first time. 
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SESSIONAL COMMITTEES—SESSION 1949.
E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).— The 

Honorables W. J. Beckett, G. L. Chandler, Sir George Goudie, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is i o n  ( J o in t ).— (Appointed 29th March, 1949).— The Honorables A. M. Fraser, 
Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M. Thomas,- and D. J. Walters.

S t a n d in g  O r d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudie, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ).— (Appointed 5th April, 1949).— The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o in t ).— (Appointed 5th Aprd, 1949).— The Honorables the President, P. J . Clarey, P. L . 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t i n g .— (Appointed 5th Aprd, 1949).— The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.



l e g i s l a t i v e  c o u n c i l

Notices o f Motion and Orders o f the Day .

No. 5.

W E D N E S D A Y ,  2 7 t h  A P R I L ,  1 9 4 9 .

Questions.

*1. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—
{a) How many employees of the State Electricity Commission are paid a salary of £1,000 

per annum.
(b) What are the names of those employees who are paid a salary of more than £1,000 per

annum and what is the amount paid to each.
(c) What are the names of the members of the Commission and what is the salary paid to each.

*2. The Hon. W. MacA u l a y  : To ask the Honorable the Commissioner of Public Works—
(a) Have municipal rates been paid on properties purchased by the Soldier Settlement

Commission where actual settlement has not yet been made ; if not, when will such 
payments be made.

(b) Will such payments be made retrospective to the date of purchase.

*3. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—
(a) What is the approximate number of gallons of milk received in the metropolitan area

daily.
(b) What is the approximate number of gallons of milk received in the metropolitan area

daily (i) from milk depots in the country, and (ii) from producers whose milk is carted 
from the farm to the retail sellers.

*4. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—
(a) What is—

(i) the contract price per cubic yard of earth removed by horse teams ; and
(ii) the cost per cubic yard of earth removed by mechanical methods and day labor

by employees of the State Rivers and Water Supply Commission—
in the construction of irrigation channels at Heyfield.

(b) What is the tender price per cubic yard for earth removing by mechanical methods for the
construction of these irrigation channels.

*5. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—How many (i)
passenger trains, and (ii) goods trains passed through Longwarry railway station on the 4th and
5th April, 1949, respectively.

Government Business.

Or d e r s  o f  t h e  D a y  :—

1. T o w n  a n d  Co u n t r y  P l a n n in g  (Me tr o po lita n  A r e a ) B ill— {Hon. J. A. Kennedy)—Second
reading—Resumption of debate {Hon. W. J. Beckett).

2. F o r estr y  P u l p  a n d  P a p e r  Co m p a n y ’s Af f o r e st a t io n  Co n tracts B il l—{from Assembly—Hon.
A. G. Warner)—Second reading.

*3. Me n t a l  I n st it u t io n  B e n e f it s  B ill— (from Assembly—Hon. C. P. Gartside)—Second reading.
4. W r ongs (T ort-f e a s o r s ) B ill—{Hon. A. E. McDonald) —Second reading—Resumption of debate 

{Hon. W. J. Beckett).
*5. Co u n t r y  R o a d s  (F in a n c ia l ) B ill—(from Assembly—Hon. J. A. Kennedy)—Second reading.
*6. H orsham  L a n d  B il l—{from Assembly—Hon. A. E. McDonald)—Second reading.

7. Min e s  (A m e n d m e n t ) B ill—{Hon. J. A. Kennedy)—Second reading.
8. S ta te  D e v e l o p m e n t  B ill—{Hon. A. G. Warner)— Second reading.
9. S t . G e o r g e ’s  H o spit a l  B ill—{from Assembly—Hon. G. P . Gartside)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* Notifications to u'hich an asterisk (*) is prefixed appear for the first time.
2 3 5 7 /4 9 . (100 copies.)



SESSIONAL COMMITTEES—SESSION 1949.
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 5.

TUESDAY, 26th APRIL, 1949.

1. The President took the Chair and read the Prayer.

2. Me s s a g e s  fr o m  H is  E x c e l l e n c y  t h e  L ie u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented Messages from His Excellency the Lieutenant-Governor—

Informing the Council that he had, this day, given the Royal Assent to the undermentioned 
Act presented to him by the Clerk of the Parliaments, viz. :—

Miners’ Phthisis (Treasury Allowances) Amendment Act.
Informing the Council that he had, this day, reserved for the signification of His Majesty’s 

pleasure thereon the undermentioned Bill, presented to him by the Clerk of the 
Parliaments, viz.: —

Governor’s Salary Bill.

3. H o r sh a m  L a n d  B il l .—The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to provide for an Enlargement of the purposes of the 
Reservation of certain Land at Horsham now reserved as a Site for a Race-course and other purposes 
of public recreation ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

4. M e n t a l  I n s t it u t io n  B e n e f it s  B il l .—The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to authorize and approve the Execution by the 
State of Victoria of an Agreement between the Commonwealth of Australia and the State of Victoria 
relating to Mental Institution Benefits, and for other purposes ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

5. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Cemeteries Acts—Certificate of the Minister of Health relating to the purchase or taking of 
certain lands for the purposes of the Port Fairy Public Cemetery.

Fisheries Acts—Notices of intention to issue Proclamations—
To alter the restrictions on the use of certain nets in Port Phillip Bay.
To restrict the use of mesh or set nets in Western Port Bay.

Marketing of Primary Products Acts—
Chicory Marketing Board—Regulations—Travelling expenses.
Maize Marketing Board—Regulations—Fourteenth period of time for the computation 

of or accounting for the net proceeds of the sale of maize.
Potato Marketing Board—Regulations—Poll of potato growers.

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—  
Part III.—Salaries, Increments, and Allowances—

Professional Division—
Department of Agriculture.
Department of Health.

Temporary Employees—
Department of Agriculture.
Department of Health.

Teaching Service Act 1946—Amendment of Teaching Service (Teachers’ Tribunal) Regulations. 
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6 . M e l b o u r n e  a n d  M e t r o p o l it a n  T r a m w a y s  (Ch a ir m a n ) B i l l .— T h is  Bill was, according to Order
and after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

7 .  M o t h e r c r a f t  N u r s e s  B il l .— The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to 
a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

8 .  Co u n t r y  R o a d s  (F in a n c i a l ) B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n Act to authorize the Raising of Money for Permanent 
Works on State Highways, Tourists’ Roads and Forest Roads and to sanction the Issue and 
Application for that purpose of the Money so raised or of Money in  the State Loans Repayment Fund, 
to amend the Country Roads Acts, and for other purposes ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

9 . P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 3, be postponed until later this day.

1 0 . W r o n g s  (T o r t -f e a s o r s ) B i l l .— The Order of the D ay for the second reading of this Bill having been 
read, the Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

And then the Council, at thirty-four minutes past Ten o’clock, adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Council.

No. 6.

WEDNESDAY, 27th APRIL, 1949.

1. The President took the Chair and read the Prayer.

2. R iv e r  M u r r a y  W a t e r s  B il l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n Act to ratify and approve an Agreement for the further 
Variation of the Agreement entered into between the Prime M inister of the Commonwealth and the 
Premiers of the States of New South Wales Victoria and South Australia respecting the River M urray 
and Lake Victoria and other Waters and to amend the River M urray Waters Acts, and for other 
purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.



3. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Police Regulation Acts—Amendment of the Police Regulations.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—

Part II.—Promotions and Transfers—Regulation 47a—General— Shorthand Writers 
and Typists (Female).

Part III.— Salaries, Increments, and Allowances—
Technical and General Division—

Department of Health.
Department of Public Works.
General and Departments of Public Works, and Water Supply. 

Temporary Employees—
Department of Health.
General and Departments of Chief Secretary, and Lands and Survey.

River Murray Waters Act 1915—Report of the River Murray Commission for the year
1947-48.

4. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l .—The Order of the Day for the
resumption of the debate on the question, That this Bill be now read a second time, having been 
read—

Debate resumed.
The Honorable P. P. Inchbold moved, That the debate be now adjourned.
Debate ensued.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

5. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n t r a c t s  B i l l .—The Order of the Day
for the second reading of this Bill having been read, the Honorable A. G. Warner moved, That this 
Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

6. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 3, be postponed until later this day.

7. W r o n g s  (T o r t-f e a s o r s ) B il l .—The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time, was read and, after further debate, the question being
put was resolved in the affirmative.—Bill read a second time and committed to a Committee of
the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

8. Co u n t r y  R o a d s  (F in a n c ia l ) B i l l .—This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

9. H o r sh a m  L a n d  B il l .—This Bill was, according to Order and after debate, read a second time and
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

10. A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising, 
adjourn until Tuesday next.

Question—put and resolved in the affirmative.

And then the Council, at four minutes past Nine o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,
Clerk of the Legislative Council.





LEGISLATIVE COUNCIL

Notices of Motion and Orders o f the D ay .

No 6.

T U E S D A Y ,  3rd  M A Y ,  1 9 4 9 .

Government Business.

Or d e r s  o f  t h e  D a y  :—

1. M e n t a l  I n s t it u t io n  B e n e f i t s  B il l— (from Assembly—Hon. C. P. Gartside)—Second reading.

2. M i n e s  (A m e n d m e n t ) B il l — (Hon. J. A. Kennedy)—Second reading.

8. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n t r a c t s  B il l — (from Assembly—Hon. 
A. G. Warner)—Second reading—Resumption of debate (Hon. W. J . Beckett).

4 . T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l — (Hon. J . A . Kennedy)— Second 
reading—Resumption of debate (Hon. P. P. Inchbold).

*5 . B iv e r  M u r r a y  W a t e r s  B il l — (from Assembly— Hon. A . G. Warner)— Second reading.

6. S t a t e  D e v e l o p m e n t  B il l — (Hon. A . G. Warner)— Second reading.

7. S t . G e o r g e ’s H o s p it a l  B il l— (from Assembly—Hon. C. P . Gartside)— Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* N otifications to which an asterisk  (* ) is prefixed appear for the first tim e.

MEETING OF SELECT COMMITTEE

Wednesday, 4th May.

H o u s e  (J o in t )—A t a quarter to Two o'clock.

SESSIONAL COMMITTEES—SESSION 1949.
E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).— The 

Honorables W. J. Beckett, G. L. Chandler, Sir George Goudie, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

St a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

St a n d in g  Or d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudie, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ).— (Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— (Appointed 5th April, 1949).— The Honorables the President, P. J . Clarey, P. L .
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .— (Appointed 5th April, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day,

No. 7.

W E D N E S D A Y ,  4 th  M A Y ,  1949.

Government Business.
O r d e r s  o f  t h e  D a y  :—

1. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l — {Hon. J. A. Kennedy)— Second
reading—Resumption of debate {Hon. P. J. Clarey).

2. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n tr a c ts  B il l — {from Assembly—Hon,
A . G. Warner)—Second reading—Resumption of debate {Hon. W. J. Beckett).

8. R iv e r  Mu r r a y  W a t e r s  B il l— {from Assembly— Hon. A. G. Warner)— Second reading.
*4 . S ta t e  E l e c t r ic it y  Co m m issio n  (Ch a ir m a n ) B ill— {from Assembly—Hon. A. E. McDonald)—  

Second reading.
5. S t a te  D e v e l o p m e n t  B il l — {Hon. A . G. Warner)— Second reading.
6. S t . Ge o r g e ’s H o sp it a l  B il l — {from Assembly— Hon. C. P. Gartside)— Second reading.

TUESDAY, 10th MAY.
Government Business.

O r d e r  of  t h e  D a y  :—

1. M in e s  (A m e n d m e n t ) B il l— {Hon. J. A. Kennedy)—Second reading—Resumption of debate {Hon. 
P. J. Clarey).

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* N otifications to which an asterisk  (* ) is prefixed appear for the first time.

SESSIONAL COMMITTEES—SESSION 1949.
E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).—The 

Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is io n  ( J o in t ).—(Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .—(Appointed 5th April, 1949).—The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ).—(Appointed 5th April, 1949).— The Honorables the President {ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).—(Appointed 5th Aprd, 1949).—The Honorables the President, P. J. Clarey, P. L .
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .— (Appointed 5th April, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G; V. Lansed, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

t  Died 30th April, 1949-



LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS.
No. 7.

TUESDAY, 3rd MAY, 1949.

1. The President took the Chair and read the Prayer.

2. T h e  L a t e  H o n o r a b l e  S ir  G eo r g e  L o u is  G o u d ie .— The Honorable J. A. Kennedy moved, by
leave, That this House place on record its deep regret at the death of the Honorable Sir George 
Louis Goudie, one of the Members for the North-Western Province, and a former Minister of the 
Crown, and its keen appreciation of the long and valuable services rendered by him to the 
Parliament and the people of Victoria.

And other Honorable Members and the President having addressed the House—
The question was put, and Honorable Members signifying their assent by rising in their places, 

unanimously resolved in the affirmative.

3. A d j o u r n m e n t .—The Honorable J. A. Kennedy moved, That the House, out of respect to the
memory of the late Honorable Sir George Louis Goudie, do now adjourn until a quarter to Eight 
o’clock this day.

Question—put and resolved in the affirmative.

And then the Council, at twenty-seven minutes past Five o’clock, adjourned until a quarter to Eight 
o’clock this day.

1. The President resumed the Chair.

2. S t a t e  E l e c t r ic it y  Co m m issio n  (Ch a ir m a n ) B il l .—The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to amend Section Eight of the ‘ State 
Electricity Commission Act 1928 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

3. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Land Act 1928—Certificate of the Minister of Public Instruction relating to the proposed 
compulsory resumption of land for the purpose of a school at Stawell.

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 
Part III.—Salaries, Increments, and Allowances—Temporary Employees—

Department of Chief Secretary.
Department of Water Supply.

Part V.—Travelling Expenses—Reimbursement for use of Motor Car, Motor Cycle 
or Bicycle.

Slum Reclamation and Housing Act 1938—Report of the Housing Commission for the year 
1946-47.

4. M e n t a l  I n s t it u t io n  B e n e f it s  B il l .— This Bill was, according to Order and after debate, read
a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.



5 . M i n e s  (A m e n d m e n t ) B il l .— The Order of the Day for the second reading of this Bill having been
read, the Honorable J. A. Kennedy moved, That this Bill be now read a second time.

Debate ensued.
The Honorable P. J. Clarey moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until Tuesday next.

6. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 3, be postponed until later this day.

7. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B i l l .—The Order of the Day for the resumption
of the debate on the question, That this Bill be now read a second time, having been read—  

Debate resumed.
The Honorable P. J. Clarey moved, That the debate be now adjourned.
Question— That the debate be now adjourned— put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

And then the Council, at forty-four minutes past Ten o’clock adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Council.

No. 8.

WEDNESDAY, 4th MAY, 1949.
1. The President took the Chair and read the Prayer.

2. P a p e r .— The following Paper, pursuant to the direction of an Act of Parliament, was laid upon
the Table by the Clerk :—

Land Act 1928— Schedule of Country Lands proposed to be sold by public auction.

3. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B i l l .— The Order of the D ay for the
resumption of the debate on the question, That this Bill be now read a second time, was read and, 
after further debate, the question being put was resolved in the affirmative.— Bill read a second time 
and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

4. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n t r a c t s  B i l l .— The Order of the Day
for the resumption of the debate on the question, That this Bill be now read a second time, was 
read and, after further debate, the question being put was resolved in the affirmative.— Bill read a 
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold reported that the Committee 

had made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

5. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday next.

Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at seventeen minutes past Eleven o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,
Clerk of the Legislative Council.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f the Day.

N o .  8 .

TUESDAY, 10th MAY, 1949.
Government Business.

O r d e r s  of  t h e  D a y  :—

1. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n tr a c ts  B il l — (from  Assembly—Hon.
A. G. Warner)— To be further considered in Committee.

2. S t a t e  E l e c t r ic it y  Co m m issio n  (Ch a ir m a n ) B il l— (from Assembly—Hon. A. E. McDonald)—
Second reading.

8. R iv e r  M u r r a y  W a t e r s  B il l— (from Assembly—Hon. A. G. Warner)—Second reading.

4. M i n e s  (A m e n d m e n t ) B il l— (Hon. J. A. Kennedy)— Second reading— Resumption of debate (Hon.
P. J . Clarey).

5. S t a t e  D e v e l o p m e n t  B il l— (Hon. A. G. Warner)—Second reading.

6. S t . Ge o r g e ’s H o s p it a l  B il l— (from Assembly—Hon. C. P . Gartside)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Cleric of the Legislative Council. President.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).—The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennelly, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

S t a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William. Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  (J o in t ).— (Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— (Appointed 5th April, 1949).—The Honorables the President, P. J. Clarey, P. L .  
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .— (Appointed 5th April, 1949).— The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. J ones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

t  Died 30th April, 1949-



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the D ay .

N o .  9 .

W E D N E S D A Y ,  11th  M A Y ,  1949.
Government. Business.

N o tic e  o f  M o t io n  :—

*1. The Hon. J. A. K e n n e d y  : To move, That so much of the Sessional Orders as provides that on
Wednesday in each week Private Members’ business shall take precedence of Government business 
and that no new business be taken after half-past Ten o’clock be suspended during the present 
month and that during the present month Government business shall take precedence of all other 
business and new business may be taken at any hour.

O r d e r s  o f  t h e  D a y  :—

1. R iv e r  M u r r a y  W a t e r s  B il l — (from Assembly— Hon. A. G. Warner)— Second reading— Resumption 
of debate (Hon. A. M. Fraser).

■*2. Cr im e s  B il l — (from Assembly—Hon. A . E. McDonald)—Second reading.

* 3 . S o l d ie r  S e t t l e m e n t  B il l — (from Assembly— Hon. A . G. Warner)— Second reading.

4. S t a t e  D e v e l o p m e n t  B il l — (Hon. A. G. Warner)— Second reading.

5. S t . G e o r g e ’s H o s p it a l  B il l — (from Assembly—Hon. C. P . Gartside)— Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* N otifications to which an asterisk  (* ) is prefixed appear fo r  the first tim e.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949).— The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennedy, G. S. McArthur, 
A. E. McDonald, Rnd A. J. Pittard.

S t a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).— The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  O r d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ) .— (Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— (Appointed 5th April, 1949).— The Honorables the President, P. J. Clarey, P. L.
Coleman, J. A. Kennedy, and R. C. Rankin.

P r i n t i n g .— (Appointed 5th Aprd, 1949).— The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansed, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

f  Died 30th April, I94Q.



LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS.
No. 9.

T U E S D A Y ,  10th M A Y ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2. Me ssa g e  from  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .—The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, this day, given the Royal Assent to the undermentioned Acts presented to him by the 
Clerk of the Parliaments, viz. :—

Country Roads (Financial) Act.
Horsham Land Act.

3 . Cr im e s  B il l .— The President announced the receipt of a Message from the Assembly transmitting
a Bill intituled “ An Act to amend the Law relating to Crimes and Criminal Offenders ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

4. S o l d ie r  S e t t l e m e n t  B il l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to amend the Soldier Settlement Acts ” and desiring the 
concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

5. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—
Part II.— Promotions and Transfers— Department of Health— Regulation 4 6 a .
Part III.—Salaries, Increments, and Allowances—

Administrative Division—Department of Treasurer.
Professional Division—

Department of Lands and Survey.
Department of State Forests.

Technical and General Division—
Department of Health.
Departments of Public Instruction and Agriculture.

Temporary Employees—
Department of Agriculture (two papers).
Department of Labour.
Department of Public Instruction (two papers).
Departments of Public Instruction and Water Supply.

Teaching Service Act 1946—Amendment of Teaching Service (Teachers’ Tribunal) Regulations 
(three papers).

6. P o s t p o n e m e n t  of  Or d e r  of t h e  D a y .—Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

7. St a t e  E l e c t r ic it y  Co m m issio n  (Ch a ir m a n ) B il l .— This Bill was, according to Order and after
debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.



8. F o r e s t r y  P u l p  a n d  P a p e r  Co m p a n y ’s A f f o r e s t a t io n  Co n t r a c t s  B i l l . The Order of the Day
for the further consideration of this Bill in Committee of the whole having been read, the President 
left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

9. R i v e r  M u r r a y  W a t e r s  B il l .— The Order of the D ay for the second reading of this Bill having been
read, the Honorable A. G. Warner moved, That this Bill be now read a second time.

Debate ensued.
The Honorable A. M. Fraser moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

1 0 . M i n e s  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate on the question, 
That this Bill be now read a second time, was read and, after further debate, the question being 
put was resolved in the affirmative.— Bill read a second time and committed to a Committee of 
the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill with an amendment, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

And then the Council, at fifty minutes past Ten o’clock, adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Council.

No. 10.

WEDNESDAY, 11th MAY, 1949.

1. The President took the Chair and read the Prayer.

'2. Co n s o l id a t e d  R e v e n u e  B i l l .— The President announced the receipt of a Message from the Assembly 
transmitting a Bill intituled “ An Act to apply out of the Consolidated Revenue the sum of S ix million 
and fifty-four thousand nine hundred and twenty-six pounds to the service of the year One thousand nine 
hundred and forty-nine and One thousand nine hundred and fifty  ” and desiring the concurrence of 
the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first tim e and ordered to be printed and to be read a second time on the next day of 
meeting.

3. M e l b o u r n e  a n d  M e t r o p o l it a n  T r a m w a y s  (Ch a ir m a n ) B i l l .— The President announced the receipt
of a Message from the Assembly acquainting the Council that they have agreed to this Bill without 
amendment.

4 . P a p e r .— The following Paper, pursuant to the direction of an Act of Parliament, was laid upon the
Table by the Clerk :—

Public Service Act 1946 Amendment of Public Service (Public Service Board) Regulations— 
Part III. Salaries, Increments and Allowances— Professional Division— Department of 
Law.

5. A l t e r a t io n  o f  S e s s io n a l  O r d e r s .— The Honorable J. A. Kennedy moved, That so much of the
Sessional Orders as provides that on Wednesday in each week Private Members’ business shall take 
precedence of Government business and that no new business be taken after half-past Ten o’clock 
be suspended during the present month and that during the present month Government business 
shall take precedence of all other business and new business may be taken at any hour.

Debate ensued.
Question—put and resolved in the affirmative.



•6. R iv e r  M u r r a y  W a t e r s  B il l .—The Order of the Day for the resumption of the debate on the 
question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.—Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

7. Cr im e s  B i l l .— The Order of the Day for the second reading of this Bill having been read, the
Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

8. S o l d ie r  S e t t l e m e n t  B i l l .— The Order of the Day for the second reading of this B ill  having been
read, the Honorable A. G. Warner moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

'9. A d j o u r n m e n t .—The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising, 
adjourn until Tuesday next.

Debate ensued.
Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at nineteen minutes past Nine o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,
Clerk of the Legislative Cowuil.





LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the D ay .

N o .  1 0 .

T U E S D A Y ,  1 7 t h  M A Y ,  1 9 4 9 .

Government Business.

N otice  of M o tio n  :—

*1. The Hon. J. A. K e n n e d y  : To move, That so much of the Sessional Orders as provides that the 
hour of meeting on Wednesday and Thursday in each week shall be half-past Four o’clock be 
suspended during the present month, and that during the present month the Council shall meet 
on Wednesday and Thursday in each week at Two o’clock.

O r d e r s  o f  t h e  D a y  :—

*1. Co n s o l id a t e d  R e v e n u e  B ill— (from Assembly—Hon. J. A. Kennedy)—Second reading.

2. S o l d ie r  S e t t l e m e n t  B il l — (from Assembly— Hon. A. G. Warner)—Second reading— Resumption
of debate (Hon. W . J. Beckett).

3. Cr im e s  B il l — (from Assembly— Hon. A. E. McDonald)— Second reading— Resumption of debate
(Hon. W. J. Beckett).

. 4. S t a t e  D e v e l o p m e n t  B il l — (Hon. A. G. Warner)—Second reading.

5. S t . Ge o r g e ’s H o sp it a l  B il l— (from Assembly—Hon. C. P. Gartside)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* N otifications to which an asterisk  (* ) is prefixed appear for the first tim e.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

E l e c t io n s  a n d  Qu a l if ic a t io n s .—(Appointed by Mr. President’s Warrant, 29th March, 1949).— The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennedy, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

St a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

St a n d in g  Or d e r s .— (Appointed 5th April, 1949).—The Honorables the President, Sir William Angliss,. 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u s e  ( J o in t ).—(Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— (Appointed 5th April, 1949).—The Honorables the President, P. J. Clarey, P. L. 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .—(Appointed 5th Aprd, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

t  Died 30th April, 1949-



LEGISLATIVE COUNCIL

Notices of Motion and Orders of the Day.

Government Business.

O r d e r s  o f  t h e  D a y  :—

*1. R o y a l  C o m m i s s i o n  (C o m m u n i s t  P a r t y ) B il l —(from Assembly—Hon. J. A. Kennedy)—Second 
reading—Resumption of debate (Hon. P. T. Byrnes).

*2. A g r i c u l t u r a l  E d u c a t i o n  B i l l —(from Assembly—Hon. C. P. Gartside)—Second reading.

*3. S h e a r e r s  A c c o m m o d a t io n  B i l l — (from Assembly—Hon. A. E. McDonald)—Second reading— 
Resumption of debate (Hon. P. T. Byrnes).

*4. W a t e r  B i l l — (from Assembly—Hon. C. P. Gartside)—Second reading.

5. C r i m e s  B i l l — (from Assembly—Hon. A. E. McDonald)—Second reading—Resumption of debate
(Hon. W. J. Beckett).

6 .  S t a t e  D e v e l o p m e n t  B i l l —(Hon. A. G. Warner)— Second reading.

7. S t . G e o r g e ’s  H o s p i t a l  B i l l — (from Assembly—Hon. C. P. Gartside)—Second reading.

E lec tio n s  a n d  Qu a l if ic a t io n s — (Appointed by Mr. President’s Warrant, 29th March, 1949).—The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennedy, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

St a tu te  L a w  R e v is io n  (J o in t ).—(Appointed 29th March, 1949).—The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

St a n d in g  Or d e r s .— (Appointed 5th April, 1949).—The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inchbold, and J. H. Lienhop.

H o u se  (J o in t ).—(Appointed 5th April, 1949).—The Honorables the President (ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).—(Appointed 5th April, 1949).—The Honorables the President, P. J. Clarey, P. L. 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .—(Appointed 5th April, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansell, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

N o .  1 1 .

W E D N E S D A Y ,  18th M A Y ,  1949.
Question.

*1. The Hon. P. J o n e s  : To ask the Honorable the Commissioner of Public Works—
(a) How many State primary schools are there in the metropolitan area.
(b) How many of such schools are provided with central heating.

HUGH B. JAMIESON,
Clerk of the Legislative Council.

CLIFDEN EAGER, 
President.

* Notifications to which an asterisk (* ) is prefixed appear for the first time.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

t  Died 30th April, 1949-



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f  the Day.

N o .  VI .

THURSDAY, 19th MAY, 1949.
Question.

*1. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—  
In how many actions for damages for loss and injuries sustained in road accidents have 
the damages been ascertained by the Prothonotary of the Supreme Court since the 1st November, 
1948.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. Cr im e s  B ill— (from Assembly—Hon. A. E. McDonald)—Second reading—Resumption of debate 
{Hon. W. J. Beckett).

*2. Co l l in g w o o d  (U n im p r o v e d  R a t in g  P o ll) B il l— ( from Assembly— Hon. J. A. Kennedy)— Second 
reading.

3. S t a t e  D e v e l o p m e n t  B il l— {Hon. A. G. Warner)— Second reading.

4 . S t . G e o r g e ’s H o sp it a l  B il l— {from Assembly— Hon. C. P . Gartside)— Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* Notifications to which an asterisk (* ) is prefixed appear for the first tim e.

S E S S I O N A L  C O M M I T T E E S — S E S S I O N  1 9 4 9 .

E l e c t io n s  a n d  Qu a l if ic a t io n s .— (Appointed by Mr. President’s Warrant, 29th March, 1949)—The 
Honorables W. J. Beckett, G. L. Chandler, Sir George Goudief, P. J. Kennedy, G. S. McArthur, 
A. E. McDonald, and A. J. Pittard.

St a t u t e  L a w  R e v is io n  ( J o in t ).— (Appointed 29th March, 1949).— The Honorables A. M. Fraser, 
Sir George Goudief, G. S. McArthur, A. E. McDonald, F. M. Thomas, and D. J. Walters.

St a n d in g  Or d e r s .— (Appointed 5th April, 1949).— The Honorables the President, Sir William Angliss, 
W. J. Beckett, Sir Frank Clarke, A. M. Fraser, C. P. Gartside, Sir George Goudief, T. Harvey, 
P. P. Inehbold, and J. H. Lienhop.

H o u se  ( J o in t ).— (Appointed 5th April, 1949).—The Honorables the President {ex officio), Sir William 
Angliss, P. T. Byrnes, Sir Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).— (Appointed 5th Aprd, 1949).—The Honorables the President, P. J. Clarey, P . L. 
Coleman, J. A. Kennedy, and R. C. Rankin.

P r in t in g .— (Appointed 5th Aprd, 1949).—The Honorables the President, P. T. Byrnes, G. L. Chandler, 
C. E. Isaac, P. Jones, Colonel G. V. Lansed, W. MacAulay, L. H. McBrien, A. J. Pittard, and R. C. 
Rankin.

t  Died 30th April, 1949-
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 11.

TUESDAY, 17th MAY, 1949.

1. The President took the Chair and read the Prayer.

2. M e s s a g e  f r o m  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, on the 16th instant, given the Royal Assent to the undermentioned Act presented to  
him by the Clerk of the Parliaments, v iz .:—

Mental Institution Benefits Act.

3 . R o y a l  Co m m iss io n  (Co m m u n is t  P a r t y ) B il l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n Act relating to a Royal Commission to inquire 
into and report upon the Origins, Aims, Objects and Funds of the Communist Party in Victoria and 
the Operations and Activities in  Victoria of that Party and Members thereof and Organizations and 
Persons associated therewith ” and desiring the concurrence of the Council therein.

• On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second 
time later this day, . ,

4 . S h e a r e r s  A c c o m m o d a t io n  B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n Act to consolidate and amend the Law relating to
Shearers Accommodation” and desiring the concurrence of the Council therein.

, Oh the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and, by leave, to be read a second time later tins

7. ” day. . .'7:7;' ; : '/< . .
5. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid

upon the Table by the Clerk:—
Marketing of Primary Products Acts—Regulations— Potato Marketing Board—Poll of 

potato growers.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—

Part III.— Salaries, Increments, and Allowances—
Technical and General Division—Department of Treasurer (two papers).
Temporary Employees—-Department of Treasurer.

State Development Act 1941— Report of the State Development Committee on the Geelong 
District Water Supply.

6. A l t e r a t io n  o f  S e s s io n a l  Or d e r s .— The Honorable J. A. Kennedy moved, That so much of the
Sessional Orders as provides that the hour of meeting on Wednesday and Thursday in each week 
shall be half-past Four o’clock be suspended during the present month, and that during the present 
month the Council shall meet on Wednesday and Thursday in each week at Two o’clock.

Debate ensued.
Question—put and resolved in the affirmative.



7. Co n s o l id a t e d  R e v e n u e  B i l l .— This Bill was, according to Order and after debate, read a second
time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the. Bill 
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

8 . S o l d ie r  S e t t l e m e n t  B il l .— The Order of the D ay for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.

And the Council having continued to sit until after Twelve of the clock—

W EDNESDAY, 1 8 t h  MAY, 1 9 4 9 .

The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 
Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them  that the 
Council have agreed to the same without amendment.

9. R o y a l  Co m m iss io n  (C o m m u n is t  P a r t y ) B i l l .— The Order of the Day for the second reading of this
Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second time.

The Honorable P. T. Byrnes moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

10. W a t e r  B i l l . — The President announced the receipt of a Message from the Assembly transmitting a
Bill intituled “ A n A d  to amend the Water A d s  ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

11. A g r i c u l t u r a l  E d u c a t io n  B i l l . — The President announced the receipt of a  Message from the
Assembly transmitting a Bill intituled “ A n  A d  to consolidate and amend the Law relating to 
Agricultural Education ” and desiring the concurrence of the Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was read 
a first time and ordered to be printed and to be read a second time on the next day of meeting.

12. F o r e s t r y  P u lp  a n d  P a p e r  C om p an y’s  A f f o r e s t a t i o n  C o n t r a c t s  B i l l . — The President announced
the receipt of a Message from the Assembly transmitting a Message from the Deputy for His 
Excellency the Lieutenant-Governor, pursuant to the provisions of Section X X X V I. of The 
Constitution Act, recommending the following amendment which His Excellency desires to  be made 
in this BUI, and acquainting the Council that the Assembly have agreed to such amendment, and 
desiring the concurrence of the CouncU th erein :—

Clause 15, omit “ lost ” (where first occurring).

Ordered— That the foregoing Message be now taken into consideration.

On the motion of the Honorable A. G. Warner, the CouncU agreed to the amendment recommended 
by His Excellency the Lieutenant-Governor and ordered the Message from the Deputy for His 
Excellency to be returned to the Assembly with a Message acquainting them therewith.

13. S h e a r e r s  A c c o m m o d a t io n  B i l l .— The Order of the D ay for the second reading of this Bill having
been read, the Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable P. T. Byrnes moved, That the debate be now adjourned.

Question— That the debate be now adjourned—put and resolved in the affirmative.

Ordered—That the debate be adjourned until the next day of meeting.

And then the Council, at forty-three minutes past One o’clock in the morning, adjourned until this day.



No. 12.

WEDNESDAY.. 18th MAY, 1949.

1. The President took the Chair and read the Prayer.

2. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Land Act 1928— Certificate of the Minister of Public Works relating to the proposed 
compulsory resumption of land at Portland for the purpose of the construction of works.

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—  
Part III.— Salaries, Increments, and Allowances—

Technical and General Division—Departments of Chief Secretary and Water Supply. 
Temporary Employees—

Department of Chief Secretary.
Department of Health.

3 . P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

4. A g r ic u l t u r a l  E d u c a t io n  B i l l .— This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that 

the Committee had agreed to the Bill without amendment, the Report was adopted, and the 
Bill was read a third time and passed.

Ordered— That the Bill be returned to the Assembly ^ ith  a Message acquainting them that the 
Council have agreed to the same without amendment.

5. S h e a r e r s  A c c o m m o d a tio n  B i l l . — The Order of the D ay for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.— Bill read a second time and committed to a Committee 
of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the  

Committee had agreed to  the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered—That the Bill be returned to  the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

6. M il d u r a  I r r ig a t io n  a n d  W a t e r  T r u s t s  (F i n a n c i a l ) B i l l .— The President announced the receipt
of a Message from the Assembly transmitting a Bill intituled “ A n Act relating to the Loan Liability  
of the First M ildura Irrigation Trust ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

7. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Marketing of Primary Products Act 1935—Proclamation declaring that maize shall become 
the property of the Maize Marketing Board.

Police Regulation Act 1946—Determinations Nos. 15 to 18 of the Police Classification 
Board (four papers).

8 . R o y a l  Co m m is s io n  (C o m m u n is t  P a r t y ) B i l l .— The Order of the Day for the resumption of the debate
on the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.



9. W a t e r  B il l .— The Order of the D ay for the second reading of this Bill having been read, the 
Honorable C. P. Gartside moved, That this Bill be now read a second time.

Debate ensued.

And the Council having continued to sit until after Twelve of the clock—

THURSDAY, 1 9 t h  MAY, 1 9 4 9 .

Debate continued.
Question— put and resolved in the affirmative.— Bill read a second time and committed to a 

Committee of the whole.
House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the 
Bill was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them  that the Council 
have agreed to the same without amendment.

1 0 . C o n s o l i d a t e d  R e v e n u e  B il l  ( N o . 2).— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n  Act to apply out of the Consolidated Revenue the sum of
Eight hundred and forty  thousand pounds to the service of the year One thousand nine hundred and
forty-eight and One thousand nine hundred and forty-nine ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and, by leave, to be read a second time 
later this day.

1 1 . Co l l in g  w o o d  ( U n im p r o v e d  R a t in g  P o l l ) B i l l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n  Act to postpone the Tim e for taking the Poll on 
a Proposal to adopt Rating on Unimproved Values in  the City of Colling wood, and for other purposes 
connected therewith ” and desiring the concurrence of the Council therein.

Bill ruled to be a Private Bill.
The Honorable J. A. Kennedy moved, That this Bill be dealt with as a Public Bill.
Question— put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That this Bill be now read a first time.
Question—put and resolved in the affirmative.— Bill read a first tim e and ordered to be printed and 

to be read a second tim e on the next day of meeting.

12 . S h e a r e r s  A c c o m m o d a t io n  B i l l .— The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to the amendments made by the Council in 
this Bill.

1 3 . Co n s o l id a t e d  R e v e n u e  B il l  (No. 2 ) .— This Bill was, according to Order, read a second time and
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill w ithout amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to  the same without amendment.

1 4 . M i l d u r a  I r r ig a t io n  a n d  W a t e r  T r u s t s  (F i n a n c i a l ) B i l l .— This Bill was, according to Order and
after debate, read a second tim e and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third time and passed.

Ordered That the Bill be returned to the Assembly with a Message acquainting them that
the Council have agreed to the same without amendment.

15 . A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at twenty-four minutes past One o’clock in the morning, adjourned until this day.



No. 13.

THURSDAY, 19th MAY, 1949.

1. The President took the Chair and read the Prayer.

2. I s s u e  o f  W r i t s .— The President announced that he had this day issued Writs for the periodical
election of Members of the Legislative Council (one Member for each of the seventeen Provinces) 
to hold the seats which will shortly become vacant by effluxion of time, and that by such Writs 
the following dates have been fixed for the election :—

Nomination D ay . . Tuesday, 31st May, 1949.
Polling D ay . .  Saturday, 18th June, 1949.
Return of Writs . .  Before or on Friday, 1st July, 1949.

3 . P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

4. Co l l in g  w o o d  (U n im p r o v e d  R a t in g  P o l l ) B i l l .— This Bill was, according to Order and after
debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. P. Inchbold having reported that the  

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them  that the  
Council have agreed to the same without amendment.

5. M e s s a g e  f r o m  t h e  D e p u t y  f o r  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable
J. A. Kennedy presented a Message from the D eputy for His Excellency the Lieutenant-Governor 
informing the Council that he had, this day, given the Royal Assent to  the undermentioned Act 
presented to him by the Clerk of the Parliaments, viz. :—

Royal Commission (Communist Party) Act.

6. Cr im e s  B il l .— The Order of the D ay for the resumption of the debate on the question, That this
Bill be now read a second time, was read and, after further debate, the question being put was 
resolved in the affirmative.— Bill read a second tim e and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable P. P. Inchbold having reported that the 

Committee had agreed to the Bill w ith amendments, the House ordered the Report to  be taken into  
consideration this day, whereupon the House adopted the Report, and the Bill was read a third 
tim e and passed.

Ordered— That the Bill be returned to the Assembly w ith a Message acquainting them  that the  
Council have agreed to  the same with amendments and desiring their concurrence therein.

7 . P a p e r s .— The following Papers, pursuant to the direction of an Act of Parliament, were laid upon
the Table by the Clerk :—

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—  
Part III .— Salaries, Increments, and Allowances—

Technical and General Division— Department of Mines.
Temporary Employees—Department of Treasurer.

8. Cr im e s  B il l .— The President announced the receipt of a Message from the Assembly acquainting the
Council that they have agreed to the amendments made by the Council in this Bill.

9. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its
rising, adjourn until a day and hour to be fixed by the President or, if  the President^ is 
unable to act on account of illness or other cause, by the Chairman of Committees, which 
tim e of meeting shall be notified to each Honorable Member by telegram or letter.

Question—put and resolved in the affirmative.

And then the Council, at forty-nine minutes past Nine o’clock, adjourned until a day and hour to be fixed 
by the President or, if the President is unable to act on account of illness or other cause, by the 
Chairman of Committees, which tim e of meeting shall be notified to each Honorable Member by  
telegram or letter.

HUGH B. JAMIESON,
Clerk of the Legislative Council.





LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day .

No. 13.

Tuesday , 2nd A ugust, 1949.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. S t a t e  D e v e l o p m e n t  B il l— {Hon. A. G. Warner)—Second reading.

2. S t . G e o r g e ’s H o s p it a l  B il l— {from Assembly—Hon. 0 . P . Gartside)— Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. . President.

•235)7 /4 9 .



LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS.
No. 14.

TUESDAY, 2nd  AUGUST, 1949.

1. The Council met in accordance with adjournment, the President, pursuant to resolution, having
fixed this day at half-past Four o’clock as the time of meeting.

2. The President took the Chair and read the Prayer.

3. R e t u r n s  to  W r it s  (P e r io d ic a l  E l e c t io n ).— The President announced that there had been received
returns to writs issued by him on the 19th day of May last for the election of Members to serve 
for the undermentioned Provinces in the place of Members whose seats became vacant by 
effluxion of time, and that by the indorsements on such writs it appeared that the following 
Members had been elected in pursuance thereof :—

The Honorable Herbert Charles Ludbrook for the Ballaarat Province.
The Honorable John Herman Lienhop for the Bendigo Province.
The Honorable William Slater for the Doutta Galla Province.
The Honorable Ewen Paul Cameron for the East Yarra Province.
The Honorable William MacAulay for the Gippsland Province.
The Honorable James Arthur Kennedy for the Higinbotham Province.
The Honorable Frederick Miles Thomas for the Melbourne Province.
The Honorable John William Galbally for the Melbourne North Province.
The Honorable Patrick Leslie Coleman for the Melbourne West Province.
The Honorable Francis Grenville Clarke for the Monash Province.
The Honorable George Joseph Tuckett for the Northern Province.
The Honorable Percival Pennell Inchbold for the North-Eastern Province.
The Honorable Colin Ernest McNally for the North-Western Province.
The Honorable Gilbert Lawrence Chandler for the Southern Province.
The Honorable Charles Percival Gartside for the South-Eastern Province.
The Honorable Gordon Stewart McArthur for the South-Western Province.
The Honorable Hugh Vernon MacLeod for the Western Province.

4. S w e a r in g -in  of N e w  M e m b e r s .—The Honorables E. P. Cameron, G. L. Chandler, Sir Frank Clarke,
J. W. Galbally, C. P. Gartside, P. P. Inchbold, J. A. Kennedy, J. H. Lienhop, H. C. Ludbrook,
G. S. McArthur, W. MacAulay, H. V. MacLeod, C. E. McNally, W. Slater, F. M. Thomas, and
G. J. Tuckett, having severally approached the Table, took and subscribed the Oath required by 
law, and severally delivered to the Clerk the Declaration required by the fifty-fifth section of the 
Act No. 3660, as hereunder set forth :—

“ In compliance with the provisions of The Constitution Act Amendment Act 1928 , I, E w e n  
P a u l  Ca m e r o n , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessment; and further, that such 
lands or tenements are situate in the municipal district of Camberwell, and are known as 10  
Orrong-crescent, Camberwell.

“ And I further declare that such of the said lands or tenements as are situate in the municipal 
district of Camberwell are rated in the rate-book of the said municipality upon a yearly value o f  
£80.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the saici lands or tenements, or any part thereof, for the purpose of enabling me to  
be returned a Member of the Legislative Council.

“ E. P. CAMERON.”



“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I , 
G i l b e r t  L a w r e n c e  Ch a n d l e r , do declare and testify that I am legally or equitably seised of or 
-entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Ferntree Gully, and are known 
-as property situate at corner of Boronia and Forest-roads, Boronia.

“ And I further declare that sucn of the said lands or tenements as are situate in the 
municipal district of Ferntree Gully are rated in the rate-book of the said municipality upon a 
yearly value of £140.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ G. L. CHANDLER. ”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
F r a n c is  G r e n v i l l e  Cl a r k e , do declare and testify  that I am legally or equitably seised of or 
-entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
"the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax  or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of Prahran, and are known as 
'28 Jackson-street, Toorak, being part of Crown portion 14, parish of Prahran, county of Bourke.

“ And I further declare that such of the said lands or tenem ents as are situate in the 
m unicipal district of Prahran are rated in the rate-book of the said municipality upon a yearly 
value of £65.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ FR A N K  CLARKE.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
-Jo h n  W il l ia m  G a l b a l l y , do declare and testify that I am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax  or municipal or other rate or assessm ent; and 
further, that such lands or tenements are situate in the municipal district of Coburg, and are 
known as 34 Blair-street, Coburg.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Coburg are rated in the rate-book of the said municipality upon a yearly 
value of £41.

“ And I further declare that I have not collusively or colorably obtained a title to  or become 
•possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ J. W. GALBALLY.”

“ In compliance with the provisions Ox The Constitution Act Amendment Act 1928, I, 
D h a r l e s  P e r c iv a l  Ga r t s i d e , do declare and testify  that I am legally or equitably seised of or 
■entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than  any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
■such lands or tenements are situate in the municipal district of Dandenong, and are known as 
m y homestead.

“ And I further declare that such of the said lands or tenem ents as are situate in the 
municipal district of Dandenong are rated in the rate-book of the said municipality upon a yearly 
value of £130.

“ And I further declare that I have not collusively or colorably obtained a title to  or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ 0 . P. GARTSIDE.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1 9 2 8 ,1, P e r c iv a l  
P e n n e l l  I n c h b o l d , do declare and testify that I am legally or equitably seised of or entitled to 
-an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
an y  public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of the Borough of Wangaratta, and are 
know n as ‘ W hitwell,’ 18 Docker-street, Wangaratta.
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“ And I further declare that such of the said lands or tenements as are situate in the municipal 
district of the Borough of Wangaratta are rated in the rate-book of the said municipality upon a 
yearly value of £80.

“ And I further declare that I have not collusively or colorably obtained a title to or become 
possessed of the said lands or tenements, or any part thereof, for the purpose of enabling me to be 
returned a Member of the Legislative Council.

“ P. P. INCHBOLD.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, Ir 
J a m e s  A r t h u r  K e n n e d y , do declare and testify that I am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria o f  
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessment; and further, that 
such lands or tenements are situate in the municipal district of Brighton, and are known as 
28 Cosham-street, Brighton, certificate of title volume 4486, folio 897116.

“ And I further declare that such of the said lands or tenements as are situate in th e  
municipal district of Brighton are rated in the rate-book of the said municipality upon a yearly 
value of £105.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ J. A. K ENNEDY.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, J o h n  
H e r m a n  L i e n h o p , do declare and testify that I am legally or equitably seised of or entitled to 
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Bendigo, and are known as No. 296 
Williamson-street, Bendigo, and No. 23 Pyke-street, Bendigo.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Bendigo are rated in the rate-book of the said municipality upon a yearly 
value of £180.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ J. H. LIENHOP.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
H e r b e r t  Ch a r l e s  L u d b r o o k , do declare and testify that I am legally or equitably seised or of 
entitled to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax or municipal or other rate or assessm ent; and 
further, that such lands or tenements are situate in the municipal district of Ballarat, and are 
known as 16 East-street South, Ballarat, and 17 Clissold-street, Ballarat.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Ballarat are rated in the rate-book of the said municipality upon a 
yearly value of £80.

“ And 1 further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ H. LUDBROOK.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, G o r d o n  
S t e w a r t  M cA r t h u r , do declare and testify that I am legally or equitably seised of or entitled to  
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Hampden, and are known as ‘ Meningoort,” 
Camperdown.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Hampden are rated in the rate-book of the said municipality upon a yearly 
value of £1,260.

“ And 1 further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ G. S. McARTHUR.”



“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
W il l ia m  M a c A u l a y , do declare and testify that I am legally or equitably seised of or entitled 
-to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, other 
than any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Alberton, and are known as 

Albert Valley,’ being allotments 21, 2 1 a , 2 1 b , 22, and 90, parish of Binginwarri.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Alberton are rated in the rate-book of the said municipality upon a yearly 
"value of £277.

“ And I further declare that I have not collusively or colorably obtained a title to or 
Become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ Wm. MacAULAY.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, H u g h  
"Ve r n o n  M a c L e o d , do declare and testify that I am legally or equitably seised of or entitled 
-to an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the 
yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
'Other than any public or parliamentary tax  or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of the Shire of Portland, and 
•are known as allotments l ,  2, 4, and 5, Section B, Parish of Homerton, County of Normanby.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of the Shire of Portland are rated in the rate-book of the said municipality 
.upon a yearly value of £106.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ H. V. MacLEOD.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
C o l in  E r n e s t  M cN a l l y , do declare and testify that I am legally or equitably seised of or 
entitled to an estate of freehold for my own use and benefit in lands or tenements in Victoria of 
the yearly value of Twenty-five pounds above all charges and incumbrances affecting the same, 
other than any public or parliamentary tax  or municipal or other rate or assessm ent; and further, 
that such lands or tenements are situate in the municipal district of the Shire of Mildura, and are 
known as allotments 531, 5 3 1 a , 532, and 5 3 2 b , and parts of allotments 5 3 3 a , 5 3 3 c , and 5 3 3 e , 
.Section B, Parish of Mildura, County of Karkarooc.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of the Shire of Mildura are rated in the rate-book of the said municipality 
upon a yearly value of £361.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ C. E. M cNALLY.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
W il l ia m  S l a t e r , do declare and testify that I am legally or equitably seised of or entitled to  
an estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than 
any public or parliamentary tax or municipal or other rate or assessm ent; and further, that 
such lands or tenements are situate in the municipal district of Essendon, and are known as 25 
Raleigh-street, Essendon.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Essendon are rated in the rate-book of the said municipality upon a yearly 
value of £44.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
m e to be returned a Member of the Legislative Council.

“ W. SLATER.”
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“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, 
F r e d e r ic k  M il e s  T h o m a s , do declare and testify that I am legally or equitably seised o f  or entitled  
to an estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly 
value of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Collingwood, and are known as 
18 Emma-Street, Collingwood.

“ And I further declare that such of the said lands or tenements as are situate in 
the municipal district of Collingwood are rated in the rate-book of the said municipality upon 
& yearly value of £50.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

“ F. M. THOMAS.”

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, G e o r g e  
J o s e p h  T u c k e t t , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for m y own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Numurkah, and are known as allotments 
6, 7, 8, 9, 10, and part of allotment 11 of section D , parish of Yalca.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Numurkah are rated in the rate-book of the said municipality upon a yearly 
value of £637.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purpose of enabling 
me to be returned a Member of the Legislative Council.

* ‘GEO. J. TUCKETT.”

5 . M e s s a g e s  fr o m  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy,
presented Messages from His Excellency the Lieutenant-Governor informing the Council—

That he had, on the dates mentioned hereunder, given the Royal Assent to the undermentioned 
Acts presented to him by the Clerk of the Parliaments, viz. :—

On the 24th May last—
Melbourne and M etropolitan Tramways (Chairman) Act.
State E lectricity Commission (Chairman) Act.
River M urray Waters Act.

On the 7th June last—
Soldier Settlement Act.
Consolidated Revenue A ct (No. 1).
Agricultural Education Act.

On the 31st May last—
Forestry P ulp  and Paper Company’s Afforestation Contracts Act.
Shearers Accommodation Act.
Water Act.
Consolidated Revenue Act (No. 2).
M ildura Irrigation and Water Trusts (Financial) Act.
Collingwood (Unimproved Rating Poll) Act.
Crimes Act.

That he had caused the Governor’s Salary Bill, which was reserved on the 26th April, 
1949, for the signification of His Majesty’s pleasure thereon, and which received 
His Majesty’s Assent on the 30th June, 1949, to be proclaimed in the Victoria 
Government Gazette, and forwarding a copy of such Proclamation. (For Proclamation, 
see “ Victoria Government G azette” of the 13 th July, 1949, page 4105.)

6. P r e s e n t a t io n  o f  A d d r e s s  to  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The President
reported that, accompanied by Honorable Members, he had, on the 24th May last, waited upon 
His Excellency the Lieutenant-Governor and had presented to him the Address of the Legislative 
Council, adopted on. the 12th April last, in reply to His Excellency’s Opening Speech, and that 
His Excellency had been pleased to make the following reply :—

M r . P r e s i d e n t  a n d  H o n o r a b l e  M e m b e r s  o f  t h e  L e g is l a t iv e  Co u n c il  :

In the name and on behalf of His Majesty the King I thank you for your expressions of 
loyalty to our Most Gracious Sovereign contained in the Address you have just presented to me.



7. Ch a ir m a n  o f  Co m m it t e e s .— The Honorable J. A. Kennedy moved, by leave, That the Honorable- 
Bobert Chisholm Rankin be Chairman of Committees of the Council.

Debate ensued.

Question—put.

The Council divided.

Ayes, 17.
The Hon. Sir William Angliss,

Sir Frank Beaurepaire (Teller),
E. P. Cameron (Teller),
G. L. Chandler,
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac,
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansell,
J. H. Lienhop,
H. C. Ludbrook,
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod,
R. C. Rankin,
A. G. Warner.

Noes, 14.
The Hon. P. T. Byrnes,

A. M. Fraser (Teller),
J. W. Galbally,
T. Harvey,
P. P. Inchbold,
P. Jones,
P. J. Kennelly,
W. MacAulay,
C. E. McNally,
W. Slater,
I. A. Swinburne (Teller),
F. M. Thomas,
G. J. Tuckett,
D. J. Walters.

And so it was resolved in the affirmative.

8. P u b l ic  W o r k s  C o m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorable-
Hugh Vernon MacLeod be a member of the Public Works Committee.

Question—put and resolved in the affirmative.

9. S t a t u t e  L a w  R e v is i o n  Co m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the
Honorables P. T. Byrnes, G. S. McArthur, and F. M. Thomas be members of the Statute Law 
Revision Committee.

Question— put and resolved in the affirmative.

10. S t a n d i n g  O r d e r s  Co m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorables
Sir Frank Clarke, C. P. Gartside, P. P. Inchbold, J. H. Lienhop, and W. MacAulay be members 
of the Select Committee on the Standing Orders of the House.

Question—put and resolved in the affirmative.

11. H o u s e  Co m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorables Sir
Frank Clarke and G. J. Tuckett be members of the House Committee.

Question— put and resolved in the affirmative.

12. L i b r a r y  Co m m it t e e .— The Honorable J. A. ^Kennedy moved, by leave, That the Honorables
P. L. Coleman, J. A. Kennedy, and W. Slater be members of the Joint Committee to manage the  
Library.

Question—put and resolved in the affirmative.

13. P r in t in g  Co m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorables
G. L. Chandler, J. F. Kittson, W. MacAulay, and F. M. Thomas be members of the Printing 
Committee.

Question— put and resolved in the affirmative.

14. L e a v e  o f  A b s e n c e .— The Honorable P. J. Kennelly moved, by leave, That leave of absence be granted
to the Honorable Patrick Leslie Coleman for one month on account of urgent private business.

Question—put and resolved in the affirmative.

15. P a p e r s .— The Honorable J. A. Kennedy presented, by command of His Excellency the Lieutenant-
Governor—

Bread Industry in Victoria— Report of the Royal Commission appointed to inquire into and 
report upon the effects of the Organization and Practices of the Industry, together with 
Minutes of Evidence.

Education— Report of the Minister of Public Instruction for the year 1947-48.

Penal Establishments, Gaols, and Reformatory Prisons— Report and Statistical Tables for 
the year 1948.

Zoological Gardens, Melbourne— Report by E. J. L. Hallstrom, Esq., F.R.Z.S., on his 
investigation.

Severally ordered to lie on the Table.



The following Papers, pursuant to the directions of several Acts of Parliament, were laid upon the 
Table by the Clerk :—

Agricultural Colleges Act 1944—Regulations—Admission of Students.
Country Fire Authority Act 1944—Report of the Country Fire Authority for the year 

1947-48.
Dried Fruits Acts—

Amendment of Regulations—Packing of dried tree fruits.
Statement showing details of Receipts and Expenditure under the Dried Fruits Acts 

during the year 1948.
Education Act 1928— Amendment of Regulations—

Regulation IV. (h )—Accountancy Certificate.
Regulation X. ( a )— Second Class Honours ; Regulation X. ( b )—First Class Honours;

and Regulation X II. ( b )— Singing Teacher’s Secondary Certificate.
Regulation XVI.— Tuition Fees for Secondary Education.
Regulation X V II.— Allowance for conveyance of pupils to Primary Schools.
Regulation X X .—Allowances for school requisites and maintenance to pupils attending

Post-primary Schools and Classes.
Regulation X X I.— Scholarships (two papers).
Regulation X X X III.—School Committees.
Regulation X X X III.—School Committees; Regulation X X X V I. ( b )—Consolidated 

Schools and Group Schools ; Regulation X X X V III.— Girls’ Schools; Regulation 
X X X IX .—District High Schools ; and Regulation XLIV.—Allowance for maintenance 
of State Schools.

Regulation X X X V I. (b )— Consolidated Schools and Group Schools.
Explosives Act 1928— Orders in Council relating to—

Classification of Explosives— Class 3—Nitro-Compound.
Definition of Explosives—Class 3—Nitro-Compound.

Fisheries Acts—Notices of Intention to issue Proclamations—
Respecting netting in Cunninghame Arm at Lakes Entrance.
To fix a minimum length for bream.

Friendly Societies Act 1928, Trade Unions Act 1928, Industrial and Provident Societies 
Act 1928, and Superannuation and Other Trust Funds Validation Act 1932— Report of 
the Registrar of Friendly Societies for the year 1948.

Gas Regulation Act 1933—Gas Regulation (Emergency Powers) Regulations (Nos. 64 to 67) 
(four papers).

' Hospitals and Charities Act 1948—
Certificates of the Minister of Health relating to the proposed compulsory resumption 

of land for the purposes of the—
Ballan and District Soldiers Memorial Hospital.
St. Vincent’s Hospital.

Hospitals and Charities Additional Regulations.
Land Act 1928—

Certificates of the Minister of Public Instruction relating to the proposed compulsory 
resumption of land for the purposes of schools at Ballaarat, Braybrook, Clunes, 
and Lockington (four papers).

Schedules of country land proposed to be sold by public auction (two papers).
Landlord and Tenant Act 1948— Landlord and Tenant Regulations No. 2.
Legal Profession Practice Acts—

Council of Legal Education—Amendment of Rules relating to the Qualification and 
Admission of Candidates.

Solicitors (Professional Conduct and Practice) Rules 1949.
Marine Act 1928—Amendment of Regulations relating to Pilots and Pilotage.

- Marketing of Primary Products Act 1935—Regulations—Chicory Marketing Board—Period 
of time for computation of and accounting for the net proceeds of the sale of chicory. 

Milk and Dairy Supervision Act 1943—Regulations prescribing Milk Depots (two papers). 
Milk Board Acts—

Regulations— Contributions by sellers and distributors.
Report of the Milk Board for the year 1947-48.

Police Regulation Acts—
Amendment of the Police Regulations (three papers).
Determinations Nos. 19 to 21 of the Police Classification Board (three papers).

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—  
Part II.—Promotions and Transfers— Technical and General Division—Department of 

Chief Secretary (two papers).
Part III.—Salaries, Increments and Allowances—

Administrative Division—
Department of Labour.
Department of Water Supply.

Administrative and Professional Divisions—Regulation 60.



Professional Division—
Department of Agriculture.
Department of Chief Secretary (four papers).
Department of Health.
Department of Lands and Survey.
Department of Law.
Department of Premier.
Department of Public Works.
Department of Treasurer.
Department of W ater Supply (four papers).
Departments of Law and Agriculture.

Technical and General Division—
Department of Agriculture.
Department of Chief Secretary (four papers).
Department of Health.
Department of Lands and Survey (two papers).
Department of Public Instruction (two papers).
Department of State Forests.
Departm ent of Treasurer.
Department of W ater Supply.
General and Department of Agriculture.
General and Departm ent of Law.

Temporary Em ployees—
Department of Chief Secretary (two papers).
Departm ent of H ealth (five papers).
Departm ent of Lands and Survey.
Department of Law.
Department of Mines.
Departm ent of Public Instruction.
Departm ent of Public Works (two papers).
Departm ent of State Forests (two papers).
Departm ent of Treasurer (two papers).
General (two papers).
General and Departm ent of Agriculture.
General and Departm ent of Water Supply.

Part V.— Travelling Expenses (two papers).
Railways A ct 1928— Report of the Victorian Railways Commissioners for the quarter e n d e d .  

31st March, 1949.
State Savings Bank Act 1928— General Orders Nos. 39 and 40 (two papers).
Supreme Courts Acts— Amendment of Rules of the Supreme Court, Chapter 1, Order X X X I. 
Supreme Court Acts and Companies Act 1938— Rules of the Supreme Court— Am endm ent- 

of Companies Rules.
Teaching Service Act 1946— Amendment of Regulations—

Teaching Service (Classification, Salaries, and Allowances) Regulations (three papers.) 
Teaching Service (Governor in Council) Regulations.
Teaching Service (Teachers’ Tribunal) Regulations (three papers).

Totalizator A cts— Amendment of Totalizator Regulations 1931.
Town and Country Planning Act 1944— City of Sandringham Planning Scheme 1948.
Trade Unions Act 1928— Report of the Government Statist for the year 1948.

1 6 . A d j o u r n m e n t .— The Honorable J. A. Kennedy m oved, by leave, That the Council, at its r is in g ,,  
adjourn until Tuesday next.

D ebate ensued. •
Question— put and resolved in the affirmative.
The Honorable J. A. Kennedy m oved, That the House do now adjourn.

Debate ensued.
Question— put and resolved in the affirmative.

And then the Council, at fifty-nine m inutes past F ive o’clock, adjourned until Tuesday next.

H UG H  B. JAM IESON,
Cleric of the Legislative Councils



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the D ay .

N o .  1 4 .

T U E S D A Y ,  9th  A U G U S T ,  1 9 4 9

Questions.
1. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—

(a) What was the amount of revenue paid into the Rivers and Streams Fund during the
year ended 30th June, 1949.

(b) What was the amount expended from the fund during that year.
(c) What was the amount standing to the credit of the fund at the 30th June, 1949.

2. The Hon. T. H a r v e y  : To ask the Honorable the Commissioner of Public Works—What was the
amount standing to the credit of the Unemployment Relief Fund at the 30th June, 1949.

'Government Business.

O r d e r s  o f  t h e  D a y  :—

1. S t a t e  D e v e l o p m e n t  B il l— (Hon. A . G. Warner)— Second reading.

2. S t . G e o r g e ’s H o s p it a l  B il l — ( from Assembly—Hon. C. P . Gartside)— Second reading.

•General Business.
N o tic e  o f  M o t io n  :—

1. The Hon. A. M. F r a s e r  : To move, That he have leave to bring in a Bill to amend Section Sixty-
seven of The Constitution Act Amendment Act 1928, and for other purposes.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

S E S S I O N A L  C O M M I T T E E S .

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E.
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, P. P. Inchbold, J. H. Lienhop, and W. 
MacAulay.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, J. A. Kennedy, R. C. Rankin, and 
W. Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, J. F. Kittson*. 
P. Jones, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 15.

T U E S D A Y ,  9th  A U G U S T ,  1949.

1. The President took the Chair and read the Prayer.

2. M in is t e r  o f  E d u c a t io n  B il l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to change the Title of Minister of Public 
Instruction to that of Minister of Education ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

3. I m p o r t e d  M a t e r ia l s  L o a n  a n d  A p p l ic a t io n  B i l l .—The President announced the receipt of a
Message from the Assembly transmitting a Bill intituled “ An Act to authorize the Raising of 
Money towards the Cost of certain. Materials imported from outside Victoria and to sanction the Issue 
and Application for such Purposes of the Money so raised or of Money in the State Loans Repayment 
Fund, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed, and by leave and after debate, to be read a second 
time later this day.

4. C o n s o l id a t e d  R e v e n u e  B i l l  (No. 3).— The President announced the receipt of a Message from
the Assembly transmitting a Bill intituled “ A n Act to apply out of the Consolidated Revenue the 
sum of Six million jive hundred and forty-six thousand two hundred and twenty-two pounds to the 
service of the year One thousand nine hundred and forty-nine and One thousand nine hundred and 
fifty ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

5. Co m m ittee  o f E l e c t io n s  a n d  Q u a l if ic a t io n s .— The President laid upon the Table the following
Warrant appointing Members of the Committee of Elections and Qualifications :—

L e g is l a t iv e  C o u n c il — V ic t o r ia .

Pursuant to the provisions of The Constitution Act Amendment Act 1928. I do hereby appoint—
The Honorable Gilbert Lawrence Chandler,
The Honorable Percival Pennell Inchbold,
The Honorable James Arthur Kennedy, and 
The Honorable Gordon Stewart McArthur,

to be members of The Committee of Elections and Qualifications.
Given under my hand this ninth day of August, One thousand nine hundred and forty-nine.

CLIFDEN EAGER,
President of the Legislative Council.

6. T e m p o r a r y  Ch a ir m e n  o f Co m m it t e e s .— The President laid upon the Table the following Warrant
nominating Temporary Chairmen of Committees :—

L e g is l a t iv e  Co u n c il — V ic t o r ia .

Pursuant to the provisions of the Standing Order of the Legislative Council numbered 160,
I do hereby nominate—

The Honorable Gilbert Lawrence Chandler, and 
The Honorable William MacAulay 

to act as Temporary Chairmen of Committees whenever requested to do so by the Chairman of 
Committees or whenever the Chairman of Committees is absent.

Given under my hand this ninth day of August, One thousand nine hundred and 
forty-nine.

CLIFDEN EAGER,
President of the Legislative Council.



7 . S t a n d i n g  O r d e r s  C o m m it te e .  The Honorable J. A. Kennedy moved, by leave, That the H o n o r a b le
P. P. Inchbold be discharged from attendance upon the Select Committee on the Standing Orders 
of the House and that the Honorable R. C. Rankin be added to such Committee.

Question—put and resolved in the affirmative.

8 . L i b r a r y  C o m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorable J. A.
Kennedy be discharged from attendance upon, the Joint Committee to manage the Library and 
that the Honorable P. P. Inchbold be added to such Committee.

Question—put and resolved in the affirmative.
9. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid

upon the Table by the Clerk :—
Friendly Societies Act 1928—Report of the Government Statist for the year 1947-48.
Local Government (Streets) Act 1948—Alignment of Streets Regulations 1949.
Public Service Act 1946—Amendment of Pub he Service (Public Service Board) Regulations—

Part III .—Salaries, Increments and Allowances—
Technical and General Division—

Department of Chief Secretary.
Department of Health.

Temporary Employees—
Department of Agriculture,
Department of Public Works.
Department of Water Supply.

Part V.— Travelling Expenses.
State Electricity Commission Acts—Regulations—

Matters upon which the Yallourn Town Advisory Council may make By-laws.
Protection of Electrical Operations Regulations.
Restrictions on Electrical Apparatus Regulations.

Teaching Service Act 1946—Amendment of Teaching Service (Teachers’ Tribunal) Regulations.

10. S t a t e  D e v e l o p m e n t  B i l l .— This Bill was, according to Order and after debate, read a second time
and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third tim e and passed.

Ordered—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

11. C o n s o l i d a t e d  R e v e n u e  B i l l  (N o. 3).— This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.

And the Council having continued to sit until after Twelve of the clock—

W EDNESDAY, 1 0 t h  AUGUST, 1949.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

12. G r a in  E l e v a t o r s  (F in a n c i a l ) B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to amend Section Thirty-seven of the ‘ Grain Elevators 
Act 1934 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

13. R o y a l  Co m m is s io n  (Co m m u n is t  P a r t y ) A m e n d m e n t  B i l l .— The President announced the receipt
of a Message from the Assembly transmitting a Bill intituled “ A n Act to amend Section Three of 
the ‘ Royal Commission {Communist Party) Act 1949 ’ ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

14. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday, the 30th instant.

Question—put and resolved in the affirmative.

And then the Council, at six minutes past Twelve o’clock in the morning, adjourned until Tuesday, the 
30th instant.

HUGH B. JAMIESON,
Clerk of the Legislative Council,



LEGISLATIVE COUNCIL

Notices o f  Motion and Orders o f  the Day.

No. 15.

TUESDAY, 30th AUGUST, 1949.
Question.

*1. The Hon. I. A. S w i n b u r n e  : To ask the Honorable the Commissioner of Public Works—Has any 
action been taken by the Government to set up inland killing centres for the killing of stock in this 
S ta te ; if so, where are such centres and when will they be established.

Government Business.

N o tic e  o f  m o t io n  :—

*1. The Hon. J. A. K e n n e d y  : To move, That he have leave to bring in a Bill to amend the Local
Government Acts, and for other purposes.

O r d e r s  o f  t h e  D a y  :—

*1. G r a in  E l e v a t o r s  (F in a n c ia l ) B il l— (from, Assembly—Hon. A . E. McDonald)—Second reading.

*2. I m p o r t e d  M a t e r ia l s  L o a n  a n d  A p p l ic a t io n  B il l — (from Assembly—Hon. A . G. Warner)—Second 
reading.

*3 . R o y a l  Co m m iss io n  (C o m m u n is t  P a r t y ) A m e n d m e n t  B il l — (from Assembly— Hon. A . E. McDonald)—  
Second reading.

*4. M i n is t e r  o f  E d u c a t io n  B il l— (from Assembly—Hon. C. P . Gartside)—Second reading.

5 . S t . G e o r g e ’s  H o s p it a l  B il l — (from Assembly— Hon. C. P . Gartside)— Second reading.

General Business.
N o tic e  o f  M o t io n  :—

1. The Hon. A. M. F r a s e r  : To move, That he have leave to bring in a Bill to amend Section Sixty- 
seven of The Constitution Act Amendment Act 1928, and for other purposes.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

* Notification to which an asterisk (*) is prefixed appear for the first time.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l if ic a t io n s  .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inch bold, J. A- 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is io n  ( J o in t ).— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E.
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ) .— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  ( J o in t ).—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t in g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS.
No. 16.

TUESDAY, 30th AUGUST, 1949.

1. The President took the Chair and read the Prayer.

2 . S w e a r in g -i n  o f  N e w  M e m b e r — The Honorable Patrick Leslie"Coleman, having approached the
Table, took and subscribed the Oath required by law, and delivered to the Clerk the Declaration 
required by the fifty-fifth section of the Act No. 3660 as hereunder set forth :—

“ In compliance with the provisions of The Constitution Act Amendment Act 1928, I, P a t r ic k  
L e s l ie  Co l e m a n , do declare and testify that I am legally or equitably seised of or entitled to an 
estate of freehold for my own use and benefit in lands or tenements in Victoria of the yearly value 
of Twenty-five pounds above all charges and incumbrances affecting the same, other than any 
public or parliamentary tax or municipal or other rate or assessm ent; and further, that such 
lands or tenements are situate in the municipal district of Melbourne, and are known as Nos. 234 
and 236 Chetwynd-street, North Melbourne.

“ And I further declare that such of the said lands or tenements as are situate in the 
municipal district of Melbourne are rated in the rate-book of the said municipality upon a yearly 
value of £104.

“ And I further declare that I have not collusively or colorably obtained a title to or 
become possessed of the said lands or tenements, or any part thereof, for the purposes of enabling 
me to be returned a Member of the Legislative Council.

“ P. L. COLEMAN.”

3. M e s s a g e  from  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, on the 16th instant, given the Royal Assent to the undermentioned Acts presented to 
him by the Clerk of the Parliaments, viz. :—

Consolidated Revenue Act (No. 3).
Wrongs (Tort-feasors) Act.
State Development Act.

4. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to amend the ‘ Soil Conservation and Land 
Utilization Act 1947 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

5 .  W r o n g s  (T o r t -f e a s o r s ) B il l .— The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to this Bill without amendment.

6. S t a t e  D e v e l o p m e n t  B i l l .— The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to this Bill without amendment.

7. T i t l e  o f  “ H o n o r a b l e  — The President announced that he had received from the Honorable the
Premier a copy of a despatch from the Secretary of State for Commonwealth Relations intimating 
that His Majesty the King had been pleased to approve the retention of the title of “ Honorable ” 
by Mr. Alfred James Pittard, C.B.E., who had served continuously as a Member of the Legislative 
Council for a period of more than ten years.

8. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Constitution Statute— Statement of Expenditure under Schedule D to Act 18 and 19 Viet., 
Cap. 55, and Act No. 3660 during the year 1948-49.

Country Fire Authority Acts—Amendment of Regulations—Duties and conduct of officerp 
and employees.



Fisheries Acts—Notices of Intention to issue Proclamations—
To prohibit certain methods of fishing in the waters of Corner Inlet and Port Albert and 

Shoal or Shallow Inlet.
To vary the Proclamation regarding the use of long lines in Port Phillip Bay.

Land Act 1928—Certificate of the Minister of Public Instruction relating to the proposed 
compulsory resumption of lan d . for the purposes of a school at Brighton.

Lands Compensation Act 1928—Return under section 37 showing particulars of purchases, 
sales, or exchanges of land by the State Electricity Commission for the year 1948-49.

Marketing of Primary Products Act 1935—Proclamation declaring that Eggs shall become 
the property of the Egg and Egg Pulp Marketing Board for a further period of two years. 

Melbourne Harbor Trust A ct 1928— Statement of Accounts of the Melbourne Harbor Trust 
Commissioners for the year 1948.

Mines Act 1928— Statement of Accounts of the Victorian Mining Accident Relief Fund for the 
year 1948.

Poisons Act 1928—Pharmacy Board of Victoria—
Dangerous Drugs Regulations 1949.
Poisons Regulations 1949.

Police Regulation Acts—Determination No. 22 of the Police Classification Board.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—  

Part III.— Salaries, Increments, and Allowances—
Professional Division—  * '

Department of Health.
Department of Mines.
Departments of Law, Public Works, Health, and Water Supply.

Technical and General Division—
Department of Health.
Department of Law.
Department of Premier (two papers).
Department of State Forests.
General and Department of Lands and Survey.

Temporary Employees—
Department of Agriculture.
Department of Chief Secretary.
Department of Health.
Department of Mines.
Department of Premier.
General and Departments of Public Instruction, Lands and Survey, Agriculture^ 

and Water Supply.
Part III.— Salaries, Increments and Allowances—Regulation 64 ; and Part V.— Travelling 

Expenses—Regulation 83.
Part V.— Travelling Expenses (two papers).

Road Traffic Act 1935—Amendment of Regulation—Major Streets.
State Development Acts— Report of the State Development Committee on the suggested 

Extension of E lectricity from Mansfield to Woods Point district.
Teaching Service Act 1946—Amendment of Teaching Service (Classification, Salaries, and 

Allowances) Regulations.
9. L o c a l  G o v e r n m e n t  B i l l .— On the motion of the Honorable J. A. Kennedy, leave was given to bring 

in a Bill to amend the Local Government Acts, and for other purposes, and the said Bill was read 
a first time and ordered to be printed and, by leave, to be read a second time later this day.

10. G r a i n  E l e v a t o r s  (F in a n c i a l ) B i l l .— This Bill was, according to Order and after debate, read a.
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

11. I m p o r t e d  M a t e r ia l s  L o a n  a n d  A p p l ic a t io n  B i l l .— This Bill was, according to Order and after
debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee 

had made progress in the Bill, and had agreed to the following resolution :—
That it be a, suggestion to the Legislative Assembly that they make the following 

amendments in the Bill, viz. :—
1. Clause 3, page 3, paragraph (c), sub-paragraph (i), line 18, before “ d elivery”

insert “ purchase and ” .
2. Clause 3, page 3, paragraph (c), sub-paragraph (ii), line 23, omit normal ” and

insert “ local equivalent ” —
and asked leave to sit again.



On the motion of the Honorable A. G. Warner, the Council adopted the resolution reported from the 
Committee of the whole.

Ordered— That the Bill be returned to the Assembly with a Message suggesting that the Assembly 
amend the same as set forth in the foregoing resolution.

Resolved—That the Council will, on the next day of meeting, again resolve itself into a Committee 
of the whole.

12. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its 
rising, adjourn until Tuesday, the 20th September next, at half-past Four o’clock, or such earlier 
day and hour as may be fixed by the President or, if the President is unable to act on account of 
illness or other cause, by the Chairman of Committees, and notified to each Honorable Member by 
telegram or letter.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-four minutes past Ten o’clock, adjourned until Tuesday, the 20th September 
next, at half-past Four o’clock, or such earlier day and hour as may be fixed by the President or, 
if the President is unable to act on account of illness or other cause, by the Chairman of Committees, 
and notified to each Honorable Member by telegram or letter.

HUGH B. JAMIESON 
Clerk of the Legislative Council.





l e g i s l a t i v e  c o u n c i l

Notices of Motion and Orders of the Day.

No. 16.

TUESDAY, 20th SEPTEMBER, 1949.

Questions.

*1. The Hon. J. H. L ie n h o p  : To ask the Honorable the Minister of Health—
(a) Has the Minister read an article published in last week’s Melbourne “ Truth ” newspaper

directing attention to the commencement in business in Carlton of one, Mick Petridis, 
who advertises that he can successfully treat cancer, leprosy, and numerous infectious 
diseases.

(b) Was Petridis two years ago completely discredited from a medical point of view in a report
to the Government by Dr. K. G. Kerr, the Bendigo District Health Officer.

(c) Did Dr. Kerr in a final report indicate that, of two specific cases of cancer which Petridis
was treating and which he, Dr. Kerr, had examined over a period, one had died in the
period between his interim and final reports and the condition of the other had
deteriorated seriously.

(d) Has the attention of former Ministers of Health been, on several occasions, directed to the
activities of Petridis.

(e) Will the Government introduce legislation which will prohibit activities similar to those
of Petridis.

*2. The Hon. I. A. S w i n b u r n e  : To ask the Honorable the Commissioner of Public Works—
(a) What is the total area of land purchased by the Soldier Settlement Commission within the

State of Victoria, and what is the total amount paid for such land.
(b) How many settlers have been settled on such land to date, and what is the total area of the

land settled.
(c) How many approved settlers are still awaiting allotment of areas, and how many applications

still await approval.

Government Business.

N otice of m otion  :—

*1. The Hon. J. A. K e n n e d y  : To move, That he have leave to bring in a Bill to make certain
Alterations in the Franchise for the Legislative Council.

O r d e r s  o f  t h e  D a y  :—

*1. L ocal G o v er n m en t  B ill— {Hon. J. A. Kennedy)—Second reading.
2. I m ported  Ma ter ia ls  L oan  a n d  A pplic a tio n  B ill—(from Assembly—Hon. A. G. Warner)—To be

further considered in Committee.

3. R o y a l  C om m ission  (C om m unist P a r t y )  A m en d m en t B i l l — {from Assembly— Hon. A. E. McDonald)—
Second reading.

*1. Soil  Co n ser v a tio n  a n d  L a n d  U tiliz a tio n  B ill—(from Assembly—Hon. C. P. Gartside)—Second 
reading.

5. Min is t e r  of E d u c a tio n  B ill—(from Assembly—Hon. C. P. Gartside)—Second reading.
6. St. Geo r g e’s H o spita l  B ill—{from Assembly—Hon. G. P. Gartside)—Second reading.

General Business.
N otice of Motion  :—

I The Hon. A. M. F r a s e r  : To move, That he have leave to bring in a Bill to amend Section Sixty- 
seven of The Constitution Act Amendment Act 1928, and for other purposes.

HUGH B. JAMIESON, CLIFDEN EAGER,
Cierlc of the Legislative Council. President.



SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. tnchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ).— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .-—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ) .— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o i n t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P . Jones, J. F. 
K ittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices of Motion and Orders of the Day.

No. 17.

WEDNESDAY, 21st SEPTEMBER, 1949.

Questions.

*1. The Hon. P. L. Co l e m a n  : To ask the Honorable the Minister in Charge of Housing—
What quantity of bricks, terracotta tiles, cement, cement tiles, cement sheets, cement pipes, 

and timber respectively was produced in Victoria during each of the years ended 30th 
June, 1947, 1948, and 1949.

*2. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—

(a) How many advisory committees have been appointed under section 48 of the Prices
Regulation Act 1948.

(b) Has any advisory committee inquired into or investigated the price of gas or given any
advice to the Minister thereon.

(c) Was the Minister supplied with the facts and data upon which the Prices Decontrol
Commissioner made the recent order fixing and declaring the price of gas ; if so, will 
the Minister lay on the table of the Library the file containing such facts, data, and 
reasons for the order.

*3. The Hon. P. L. Co l e m a n  : To ask the Honorable the Commissioner of Public Works—
(a) What quantity of black coal was imported from England, India, and New South Wales

respectively during each of the years ended 30th June, 1947, 1948, and 1949.
(b) What quantity of brown coal was produced in this State during each of those years.
(c) What quantity of briquettes was produced in this State during each of those years.
(d) In what quantities and to whom were the briquettes which were produced in this State

distributed during each of those years.

*1. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—
(a) What declared goods and declared services have been decontrolled since the 20th September,

1948, by the Prices Decontrol Commissioner.
(b) What declared goods and declared services have been increased in price by the Commissioner

since the 20th September, 1948, and what is the extent of each such price rise.
(c) In relation to any such price rise or recommendation for same, did the Minister make

any request to the Commissioner to consider further the order or proposed order 
under section 13 of the Prices Regulation Act 1948.

General Business.

N otice  of  M o tio n  :—

I. The Hon. A. M. F r a s e r  : To move, That he have leave to bring in a Bill to amend Section Sixty- 
seven of The Constitution Act Amendment Act 1928, and for other purposes.

Government Business.

Or d e r s  of t h e  D a y  :—

*1. L eg isl a t iv e  Co u n c il  F r a n c h is e  B il l—{Hon. J. A. Kennedy)—S eco n d  read in g .
*2. C o n s o l id a t e d  R e v e n u e  B i l l  (N o. 4)—(from Assembly—Hon. J. A. Kennedy)—Second reading— 

Resumption of debate {Hon. W. J. Beckett).
*3. L a n d  T a x  B il l—(from Assembly—Hon. J. A. Kennedy)—S econd  read ing.
*4. S ta m ps  (I n c r e a s e d  D u t y  Co n t in u a n c e ) B il l—(from Assembly—Hon. J. A. Kennedy)—Second 

reading.
*5. Coal  (O v e r se a s  P u r c h a s e ) A m e n d m e n t  B il l — (from Assembly— Hon. A. G. Warner)— Second  

reading.
*(). R a il w a y s  (L ong  S e r v ic e ) B il l—(from Assembly—Hon. C. P. Gartside)—Second reading.



* 7 . S u p e r a n n u a t i o n  (A m e n d m e n t ) B i l l — (from Assembly— Hon, A . G. Warner) Second reading.
* 8 . W il l ia m s t o w n  L a n d s  B i l l — (from Assembly—Hon. A . E. McDonald)—Second reading.
*9. G r e t a  L a n d s  E x c h a n g e  B il l — (from Assembly— Hon. A . E. McDonald)— Second reading. 

*10. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l — (Hon. A . E. McDonald)— Second reading.
1 1 . L o c a l  G o v e r n m e n t  B il l — (Hon. J . A . Kennedy)— Second reading.

* 1 2 . L e g a l  P r o f e s s i o n  P r a c t ic e  B il l — (Hon. A . E. McDonald)— Second reading.
* 1 3 . J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B il l — (Hon. A . E. McDonald)— Second reading.

14 . S t  G e o r g e ’s  H o s p it a l  B i l l — (from  Assembly— Hon. C. P . Gartside)— Second reading.

TUESDAY, 27th SEPTEMBER.
Government Business.

O r d e r  o f  t h e  D a y  :—

1. S o il  C o n s e r v a t io n  a n d  L a n d  U t i l iz a t io n  B il l — (from Assembly— Hon. C. P . Gartside)— Second 
reading— Resumption of debate (Hon. W. J . Beckett).

HUGH B. JAMIESON, CLIFDEN EAGER
n,ierk of the Legislative Council. President.

MEETING OF SELECT COMMITTEE.
Thursday, 22nd September.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t )— A t Ten o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ) .— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Da \

No. 18.

THURSDAY, 22nd SEPTEMBER, 1949.

Government Business.

Or d e r s  of t h e  D a y  :—

1. Co n s o l id a t e d  R e v e n u e  B il l  (N o. 4)—(from Assembly—Hon. J. A. Kennedy)—Second, read in g—
Resumption of debate (Hon. W. J. Beckett).

2. L a n d  Ta x  B il l— (from Assembly— Hon. J. A. Kennedy)— S eco n d  read ing.

3. S tam p s ( I n c r e a s e d  D u t y  C o n t in u a n c e )  B i l l — (from Assembly—Hon. J. A. Kennedy)—S econ d
reading.

4. Coal (Ov e r s e a s  P u r c h a s e ) A m e n d m e n t  B ill— (from Assembly—Hon. A. G. Warner)— S econ d
reading.

5. R a il w a y s  (L o n g  S e r v ic e ) B il l — (from Assembly— Hon. C. P. Gartside)— S eco n d  read in g .

6. S u p e r a n n u a t io n  (A m e n d m e n t ) B il l— (from Assembly— Hon. A. G. Warner)— S eco n d  read in g .

7. W i l l i a m s t o w n  L a n d s  B i l l — (from Assembly— Hon. A. E. McDonald)— S eco n d  read in g .

8. G r e t a  L a n d s  E x c h a n g e  B i l l — (from Assembly— Hon. A. E. McDonald)— S eco n d  read in g .

9. F o o t w e a r  R e g u l a t i o n  (A m e n d m e n t)  B i l l — (Hon. A. E. McDonald)— S eco n d  read in g .

10. L ocal "Go v e r n m e n t  B il l — (Hon. J. A. Kennedy)— S eco n d  read in g .

11. L e g a l  P r o f e s s i o n  P r a c t i c e  B i l l — (Hon. A. E. McDonald)— S eco n d  read in g.

12. J u s t i c e s  ( S e r v ic e  o f  P r o c e s s )  B i l l — (Hon. A. E. McDonald)— S eco n d  read in g .

*13. N o r th -W e s t  Ma l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t ) B il l—(from Assembly—Hon. C. P. 
Gartside)— S eco n d  read in g .

*14. R u r a l  F in a n c e  C o r p o r a t io n  B i l l — (from Assembly— Hon. A. E. McDonald)— S eco n d  read in g .

15. St G e o r g e ’s  H o s p i t a l  B i l l — (from Assembly— Hon. C. P. Gartside)— S eco n d  read in g .

General Business.

O r d e r  of t h e  D a y  :—

*1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l— (Hon. A. M. Fraser)— S eco n d  read in g .

TUESDAY, 27th SEPTEMBER. 1
Government Business.

O r d e r s  o f  t h e  D a y  :—  m

1. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l — (from Assembly— Hon. C. P. Gartside)— Second
reading—Resumption of debate (Hon. W. J. Beckett).

2. L e g is l a t iv e  Co u n c il  F r a n c h is e  B il l— (Hon. J. A. Kennedy)—Second reading—Resumption of
debate (Hon. W. J. Beckett).

HUGH B. JAMIESON, CLIFDEN EAGER,
Gierk of the Legislative Council. President.



MEETING OF SELECT COMMITTEE.

Wednesday, 28ith September.
L ib r a r y  ( J o in t )— A t a Quarter to Two o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ).— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



V I C T O R I A .

LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS
No. 17.

TUESDAY, 20th SEPTEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. Me s s a g e  f r o m  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, on the 6th instant, given the Royal Assent to the undermentioned Act presented to 
him by the Clerk of the Parliaments, viz. :—

Grain Elevators (Financial) Act.

3 . Co n s o l id a t e d  R e v e n u e  B il l  (N o . 4).— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to apply out of the Consolidated Revenue the sum of 
One million one hundred and twenty-eight thousand seven hundred and eighty-five pounds to the service 
of the year One thousand nine hundred and forty-eight and One thousand nine hundred and forty-nine” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second time 
later this day.

4. L a n d  T a x  B i l l .— The President announced the receipt of a Message from the Assembly transmitting
a Bill intituled “ An Act to declare the rate of Land Tax for the year ending the thirty-first day of 
December One thousand nine hundred and fifty ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second time 
later this day.

5. M u n ic ip a l  E n d o w m e n t  (T e m p o r a r y  D is c o n t in u a n c e ) B i l l .—The President announced the receipt
of a Message from the Assembly transmitting a Bill intituled “ An Act to provide for the Temporary 
Discontinuance of the Payment of Municipal Endowment ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

6. R a il w a y s  (L o n g  S e r v ic e ) B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “An Act to amend Sub-section (4) of Section Two of the ‘ Railways 
{Long Service) Act 1942 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

7. Co a l  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B i l l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to amend the ‘ Coal {Overseas Purchase) 
Loan and Application Act 1948 and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second 
time later this day.

8. S t a m p s  ( I n c r e a s e d  D u t y  Co n t in u a n c e ) B i l l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n Act to continue the Operation of certain Provisions 
of the ‘ Stamps Act 1946 ’ relating to the Imposition of Increased Stamp Duties on certain Instruments ” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

9. W il l ia m s t o w n  L a n d s  B i l l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ A n Act to revoke the Permanent Reservations and Crown Grants of certain 
Lands at Williamstown, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.



1 0 . G r e t a  L a n d s  E x c h a n g e  B i l l .— The President announced the receipt of a Message from the Assembly-
transmitting a Bill intituled “ A n  Act to provide for the Revocation of the Reservation of certain Land 
in the Parish of Greta temporarily reserved as a Site for Public Recreation and for the Exchange thereof 
for certain other Land in the said Parish to be reserved as a Site for Public Recreation ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second tim e later this day.

11. S u p e r a n n u a t i o n  (A m e n d m e n t ) B i l l .— The President announced the receipt of a Message from
the Assembly transmitting a Bill intituled “ A n  Act to amend Section Three- of the ‘ Superannuation 
Act 1928 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

12. I m p o r t e d  M a t e r ia l s  L o a n  a n d  A p p l ic a t io n  B i l l .— The President announced the receipt of a Message
from the Assembly returning this Bill and acquainting the Council that the Assembly, having 
considered the Message of the Council suggesting on the consideration of the Bill in Committee 
that the Assembly make certain amendments in such Bill, have made the suggested amendments.

Ordered— That the foregoing Message be referred to the Committee of the whole on the Bill.

13. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B i l l .— On the motion (by leave without notice) of the;
Honorable A. E. McDonald, leave was given to bring in a Bill to amend the Footwear Regulation 
Act 1928, and the said Bill was read a first time and ordered to be printed and, by leave, to- be 
read a second time later this day.

14. L e g a l  P r o f e s s i o n  P r a c t ic e  B il l .— On the motion (by leave without notice) of the Honorable A.
E. McDonald, leave was given to bring in a Bill to amend the Legal Profession Practice Act 1928 
with respect to the Admission to practise in Victoria of Persons admitted to practise in other 
States of the Commonwealth of Australia, and the said Bill was read a first time and ordered to 
be printed and, by leave and after debate, to be read a second time later this day.

15. S t a t u t e  L a w  R e v is i o n  Co m m it t e e — T r a n s f e r  o f  L a n d  B i l l .— The Honorable A. M. Fraser
brought up a Progress Report from the Statute Law Revision Committee on this Bill.

Ordered to lie on the Table and be printed together with the Minutes of Evidence.

16. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B i l l .— On the motion (by leave without notice) of the Honorable
A. E. McDonald, leave was given to bring in a Bill to make Provision with respect to  the Service 
of Process in Certain Cases in Courts of P etty  Sessions, and the said Bill was read a first tim e and 
ordered to be printed and, by leave, to be read a second time later this day.

17. L e g i s l a t iv e ; Co u n c il  F r a n c h is e  B i l l .— On the motion of the Honorable J. A. Kennedy, leave was
given to bring in a Bill to  make certain. Alterations in the Franchise for the Legislative: Council, 
and the said Bill was read a first tim e and ordered to be printed and to be read a second time on 
the next day of meeting.

1 8 . P a p e r s .— The following Papers, pursuant to the directions of several Acts o f Parliament, were laid
upon the Table by the Clerk :—

Explosives Act 1928—
Orders, in Council relating to—

Definition of Explosives— Class 7—Firework.
Prohibition of the manufacture,, keeping, importation, conveyance, and sale of. 

certain explosives, except under certain conditions or restrictions.
Report of . the Chief Inspector of Explosives on the working of the; Act. during the year 

1948.
Fisheries Acts—Notices, of Intention to issue Proclamations—

Respecting Fishing Licences and renewal of such licences.
To prohibit all fishing in or the taking of fish from Lake Konongwootong from lstr May 

to 30th September in each year.
Gas Regulation Act 1933—Gas Regulation (Emergency Powers) Regulations (No. 68).
Land Act 1928—Schedule of country lands proposed to be sold by public auction.
Motor Car Acts—Amendment of Motor Car Regulations 1931.
Police Regulation Acts— Amendment of Police Regulations (two papers).
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—

Part I.— Appointments to the Administrative, Professional, and Technical and General 
Divisions—

General Provisions and Administrative Division.
Technical and General Division—Department of Health.

Part II.— Promotions and Transfers— Technical and General Division—Department of 
Health.

Part III.— Salaries, Increments, and Allowances—
Professional Division—

Department of Health.
Department of Public Works.

Technical and General Division—
Department of Health.
General—Regulation 6 4 a .
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Temporary Employees—Department of State Forests.
Part V.—Travelling Expenses.

Teaching Service Act 1946—Amendment of Regulations—
Teaching Service (Classification, Salaries and Allowances) Regulations (four papers). 
Teaching Service (Governor in Council) Regulations.
Teaching Service (Teachers Tribunal) Regulations (four papers).

19. P o s t p o n e m e n t  of O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

20. I m p o r t e d  Ma t e r ia l s  L o a n  a n d  A p p l ic a t io n  B i l l — T h e  Order o f  th e  Day for  th e  further consideration
of this Bill in Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill, including the amendments made by the Assembly which were 
suggested by the Council, without amendment, the Report was adopted, and the Bill was read a 
third time and passed.

Ordered—That a Message be sent to the Assembly acquainting them that the Council have agreed 
to the Bill, including the amendments made by the Assembly which were suggested by the 
Council, without amendment.

21. R o y a l  Co m m issio n  (Co m m u n ist  P a r t y ) A m e n d m e n t  B il l .— This Bill was, according to Order and
after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair; and the Honorable W. MacAulay having reported that 

the Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

22. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l .— The Order of the Day for the second reading o f
this Bill having been read, the Honorable C. P. Gartside moved, That this Bill be now read a
second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until Tuesday next.

23. M in is t e r  o f  E d u c a t io n  B il l .— This Bill was, according to Order and after debate, read a second
time and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair; and the Honorable W. MacAulay having reported that 

the Committee had agreed to the Bill without amendment, the Report was adopted, and the
Bill was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

24. C o n s o l id a t e d  R e v e n u e  B i l l  (No. 4 ).— The Order of the Day for the second reading of this Bill
having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second 
time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Debate ensued.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

25. Mu n ic ip a l  E n d o w m e n t  (T e m p o r a r y  D is c o n t in u a n c e ) B il l .— This Bill was, according to Order
and after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair; and the Honorable W. MacAulay having reported that 

the Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly. with a Message acquainting them that the
Council have agreed to the same without amendment.

2 6 .  A d j o u r n m e n t . — The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-three minutes past Ten o’clock, adjourned until to-morrow.



No. 18.

WEDNESDAY, 21st SEPTEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. A d j o u r n m e n t .— M o t io n  u n d e r  S t a n d i n g  O r d e r  No. 53.— The Honorable P. J. Kennelly moved,
That the Council do now adjourn, and said he proposed to speak on the subject of “ The failure 
of the Government to protect the public of this State against increased costs and prices, as is 
evidenced by recent increases in gas, transport, beer, and picture theatre charges, and other 
living costs ” ; and six Members having risen in their places and required the motion to be 
proposed—

Debate ensued.
Question—put.
The Council divided.

Ayes, 12.

The Hon. P. T. Byrnes,
P. L. Coleman,
A. M. Fraser,
J. W. Galbally,
P. Jones (Teller),
P. J. Kennedy,
C. E. McNady (Teller), 
W. Slater,
I. A. Swinburne,
F. M. Thomas,
G. J. Tuckett,
D. J. Walters.

Noes, 17.

The Hon. Sir Wdliam Angdss,
Sir Frank Beaurepaire, 
W. J. Beckett,
E. P. Cameron,
G. L. Chandler,
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac (Teller),
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansed,
J. H. Lienhop,
H. C. Ludbrook,
G. S. McArthur (Teller), 
A. E. McDonald,
R. C. Rankin,
A. G. Warner.

And so it passed in the negative.

3. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Pardament, were laid
upon the Table by the Clerk :—

Land A ct 1928— Certificate of the Minister of Pubdc Instruction relating to the proposed 
compulsory resumption of land for the purposes of a Technical School at Dandenong.

Public Service Act 1946—Amendment of Pubdc Service (Pubdc Service Board) Regulations—
Part III.— Salaries, Increments, and Adowances—

Professional Division—
Department of Premier.
Department of Pubdc Works (two papers).
Department of Water Supply.

Technical and General Division—Department of Treasurer.
Temporary Employees—

Department of Health.
Department of Pubdc Works.
Department of Water Supply (two papers).
Departments of Health and Water Supply.

4. L e g is l a t iv e  C o u n c il  E l e c t o r s  B i l l .— On the motion of the Honorable A. M. Fraser, leave was given
to bring in a Bid to amend Section Sixty-seven of The Constitution Act Amendment Act 1928, and for 
other purposes, and the said Bdl was read a first time and ordered to be printed and to be read a 
second time on the next day of meeting.

5. R u r a l  F i n a n c e  C o r p o r a t io n  B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bid intituled “ A n  Act to 'provide for the Establishment of a Rural Finance 
Corporation and the Objects Constitution Functions Powers and Management thereof, and for other 
purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bid transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second tim e on the next day of 
meeting.

6. L e g is l a t iv e  Co u n c il  F r a n c h is e  B i l l .— The Order of the D ay for the second reading of this Bid
having been read, the Honorable J. A. Kennedy moved, That this Bid be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned untd Tuesday next.
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7. N o r t h -W e s t  Ma l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t ) B i l l .— The President announced the receipt 
of a Message from the Assembly transmitting a Bill intituled “ An Act to amend Sections Five and 
Six of the ‘North-west Mallee Settlement Areas Act 1948 ’ ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

And then the Council, at thirty-three minutes past Ten o’clock, adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Council.

No. 19.

THURSDAY, 22nd SEPTEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. Ca s t l e m a in e  L a n d  B il l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to revoke the Crown Grant of certain Land at Castlemaine set 
apart for a General Market, and for other purposes ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

3. M in e s  (A m e n d m e n t ) B il l .— The President announced the receipt of a Message from the Assembly
returning this Bill and acquainting the Council that they have agreed to the same with
amendments and desiring the concurrence of the Council therein.

Ordered—That the amendments made by the Assembly in this Bill be considered on the next day 
of meeting.

4. P a p e r s .—The following Papers, pursuant to the direction of an Act of Parliament, were laid upon
the Table by the Clerk :—

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 
Part III.—Salaries, Increments, and Allowances—

Professional Division—Department of Chief Secretary.
Technical and General Division—Department of Chief Secretary.
Temporary Employees—

Department of Agriculture (two papers).
Department of Chief Secretary.

5. C o n s o l id a t e d  R e v e n u e  B i l l  (No. 4).—The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable P. J. Kennedy moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

6. L a n d  T a x  B il l .— This Bill was, according to Order and after debate, read a second time and committed
to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

7. Sta m ps  ( I n c r e a s e d  D u t y  Co n t in u a n c e ) B il l .—This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

8 .  P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 4, be postponed until later this day.



9 . .R a il w a y s  (L o n g  Se r v i c e ) .B i l l . This Bill was, according to Order and after debate, read a second 
tim e and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported -that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them  that the 
Council have agreed to the same without amendment.

10 . P o s t p o n e m e n t  of  O r d e r s  o f t h e  D a y . — Ordered— That the consideration of Orders of the Day,
Government Business, Nos. 6 to 9 inclusive, be postponed until later this day.

11 . L o c a l  G o v e r n m e n t  B i l l — The Order of the D ay for the second reading of this B ill  having been
read, the Honorable J. A. Kennedy moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Debate ensued.
Question— That the debate be now adjourned— put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

1 2 . C o a l  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t . B i l l .— The Order of the D ay for the second reading of this
Bill having been read, the Honorable A. G. Warner moved, That this Bill be-now read a second 
time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned— put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

1 3 . W il l ia m s t o w n  L a n d s  B i l l .— This Bill was, according to  Order and after debate, read a second
tim e and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third tim e and passed.

Ordered— That the Bill be returned to  the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

1 4 . G r e t a  L a n d s  E x c h a n g e  B i l l .— This Bill was, according to  Order and after debate, read a second
tim e and com m itted to a Committee of the whole.

H ouse in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill w ithout amendment, the Report was adopted, and the Bill was
read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

And then the Council, at five minutes past Ten o’clock, adjourned until Tuesday next.

HUGH B. JAMIESON,
Clerk of the Legislative Couneil.



LEGISLATIV E CO UNCIJ

Notices o f Motion and Orders o f  the Day.

No. 19.

TUESDAY, 27th SEPTEMBER. 1949.
Question.

*1. The Hon. P. J o n e s  : To ask the Honorable the Commissioner of Public Works—
(a) How many scholarships, bursaries, and free places were awarded by the State Government 

during the year ended 31st December, 1948, what was their value, and how were they alloted 
as between State and registered schools.

(b) How many students, excluding those training under the Commonwealth Rehabilitation Scheme,
attended the University of Melbourne during each of the years from 1943 to 1948 inclusive, 
and what amount was received in fees from them.

(c) How many trainees (trades and professions) under the Commonwealth Rehabilitation Scheme
attended the University in each of those years.

(d) W hat was the amount of Government grants, (i) State and (ii) Commonwealth, received by the 
University, and what was the total amount of its expenditure, excluding that on buildings, 
during each of those years.

(e) What is the total amount of State Government grants received by the University from the date
of its inception until the 31st December, 1948.

Government Business.

Or d e r s  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  F r a n c h is e  B i l l — {Hon. J . A . Kennedy)— Second reading—Resumption of
debate {Hon. W. J . Beckett).

2. Co n s o l id a t e d  R e v e n u e  B il l  (N o . 4)— {from Assembly—Hon. J . A . Kennedy)— Second reading—
Resumption of debate {Hon. P . J . Kennelly).

3. S u p e r a n n u a t i o n  (A m e n d m e n t ) B il l — {from Assembly—Hon. A . G. Warner)— Second reading.
4. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l — {Hon. A . E. McDonald)— Second reading.
5. S o i l  C o n s e r v a t i o n  a n d  L a n d  U t i l i z a t i o n  B i l l — {from Assembly— Hon. C. P . Gartside)— Second

reading—Resumption of debate {Hon. W. J. Beckett).
6. L e g a l  P r o f e s s i o n  P r a c t ic e  B il l — {Hon. A . E. McDonald)— Second reading.
7. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B il l — {Hon. A . E. McDonald)— Second reading.
8. Co a l  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B il l — {from Assembly— Hon. A . G. Warner)— Second

reading—Resumption of debate {Hon. W. J . Beckett).

9. N o r t h - W e s t  M a l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t)  B i l l — {from Assembly—Hon. C. P.
Gartside)— Second reading.

10. R u r a l  F i n a n c e  Co r p o r a t io n  B il l — {from Assembly—Hon. A . E. McDonald)—Second reading. 
*11. M i n e s  (A m e n d m e n t ) B il l — A m e n d m e n t s  o f  t h e  A s s e m b l y — To be considered.
*12. Ca s t l e m a in e  L a n d  B il l — {from Assembly—Hon. A . G. Warner)— Second reading.

13. L o c a l  G o v e r n m e n t  B il l — {Hon. J . A . Kennedy)— Second reading—Resumption of debate {Hon.
W. J. Beckett).

14. S t  G e o r g e ’s H o s p it a l  B il l — {from  Assembly—Hon. C. P . Gartside)—Second reading.

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — {Hon. A . M . Fraser)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Kerk of the Legislative Council. President.



MEETING OF SELECT COMMITTEE.

Wednesday, 28th September.
L ib e a r y  (J o in t )—A t a Quarter to Two o’clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Qu a l if ic a t io n s .— The Honorahles W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is io n  (J o in t ).— The Honorahles P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .— The Honorahles the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u se  (J o in t ).— The Honorahles the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L ib r a r y  (J o in t ).— The Honorahles the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t in g .— The Honorahles the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
K ittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f the Day.

No. 20.

WEDNESDAY, 28th SEPTEMBER, 1949.
Questions.

*1. The Hon. I. A. S w in b u r n e  : To ask the Honorable the Minister in Charge of State Development—
What industries in this State obtained financial assistance from the Decentralization Fund during 
the year ended 30th June, 1949, and what amount was received by each.

*2. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—
(a) Are gas residuals of the Metropolitan Gas Company such as coke, tar, sulphates, &c.,

declared goods under the Prices Regulation Act 1948.
(b) What was the price of each residual in (i) September, 1948, (ii) December, 1948, and

(iii) March, 1949.
(c) What is the proposed price of each residual as at 1st October, 1949.
(d) Was any application in relation to any particular residual made to the Prices

Decontrol Commissioner prior to any of the aforementioned dates; if so, when, and 
on what material.

General Business.

Or d e r  o f  the  D a y  :—

I .  L e g is l a t iv e  Co u n c il  E lec to r s  B il l— (Hon. A. M. Fraser)— S eco n d  read ing.

Government Business.
N otic e  of M o t io n  :—

*1. The Hon. A. G. W a r n e r  : To move, That he have leave to bring in a Bill to amend the Building
Operations and Building Materials Control Act 1946, and for other purposes.

O r d e r s  o f  the D a y  :—

1. Co n s o l id a t e d  R e v e n u e  B il l  (N o. 4 )— (from Assembly— Hon. J. A. Kennedy)— S eco n d  read in g—
Resumption of debate (Hon. P. J. Kennelly).

2. S u p e r a n n u a t io n  (A m e n d m e n t ) B ill— (from Assembly— Hon. A. G. Warner)— S eco n d  read in g .

3. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l — (Hon. A. E. McDonald)— S eco n d  read in g .

4. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l— (from Assembly— Hon. C. P. Gartside)— Second
read in g— Resumption of debate (Hon. W. J. Beckett).

5. L e g a l  P r o f e s s io n  P r a c tic e  B il l— (Hon. A. E. McDonald)— S eco n d  read ing.

6 .  J u s t i c e s  ( S e r v ic e  o f  P r o c e s s )  B i l l — (Hon. A. E. McDonald)— S econ d  read ing.

7. Coal  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B il l — (from Assembly— Hon. A. G. Warner)— Second
read in g— Resumption of debate (Hon. W. J. Beckett).

8. N o r th -W e s t  Ma l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t ) B il l — (from Assembly— Hon. C. P.
Gartside)— S eco n d  read in g .

9. R u r a l  F in a n c e  Co r po r a t io n  B il l— (from Assembly—Hon. A. E. McDonald)—Second reading.
10. M in e s  (A m e n d m e n t ) B il l—A m e n d m e n t s  o f  t h e  A s se m b l y —To be considered.
I I .  C a s t l e m a i n e  L a n d  B i l l — (from Assembly— Hon. A. G. Warner)— S eco n d  read ing.

12. L ocal G o v e r n m e n t  B ill— (Hon. J. A. Kennedy)— Second  read in g— Resumption of debate (Hon. 
W. J. Beckett).

*13. P o r t l a n d  H a r b o r  T r u s t  B il l — (from Assembly—Hon. J. A. Kennedy)—Second reading.
14. S t  G e o r g e ’s H o sp it a l  B ill— (from Assembly—Hon. C. P. Gartside)—S eco n d  reading.



TUESDAY, l ir a  OCTOBER.
Government Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  F r a n c h is e  B il l — {Hon. J . A . Kennedy)— C o n sid e r a tio n  o f  R e p o r t

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E.
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ).— The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

HUGH B. JAMIESON,
ChrJc of the Legislative Council.

CLIFDEN EAGER, 
President.

SESSIONAL COMMITTEES.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 20.

TUESDAY, 27th SEPTEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. Me ssa g e  fr o m  H is  E x c e l l e n c y  t h e  L ie u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, this day, given the Royal Assent to the undermentioned Acts presented to him by the 
Clerk of the Parliaments, viz. :—

Imported Materials Loan and Application Act.
Royal Commission (Communist Party) Amendment Act.
Minister of Education Act.
Municipal Endowment (Temporary Discontinuance) Act.

3. P o r t l a n d  H a r b o r  T r u s t  B il l .—The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act relating to Portland Harbor, and for other purposes ” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

4. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Geelong Harbor Trust Acts—Accounts and Statement of Receipts and Expenditure of the 
Geelong Harbor Trust Commissioners for the year 1948.

Grain Elevators Act 1934—Report of the Grain Elevators Board for the year ended 31st 
October, 1948.

Land Act 1928—Certificate of the Minister of Public Instruction relating to the proposed 
compulsory resumption of land for the purpose of a school at Morwell.

Marketing of Primary Products Act 1935—Onion Marketing Board—Regulations—Registration 
of Producers of Onions.

Public Service Act 1946—Amendment of Public Service (Governor in Council) Regulations— 
Part IV.—Leave of Absence.

Seeds Acts—Amendment of Regulations—Peas.

5. L e g is l a t iv e  Co u n c il  F r a n c h ise  B il l .— The Order of the Day for the resumption of the debate
on the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.—Bill read a second time and committed to 
a Committee of the whole.

The Honorable A. M. Fraser moved, by leave, That it be an instruction to the Committee that they 
have power to consider an amendment to provide for the extension of the franchise for the 
Legislative Council to the wives or husbands of rate paying electors.

Question—put and resolved in the affirmative.
The President left the Chair.
House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee 

had agreed to the Bill with amendments.
Ordered—That the Report be taken into consideration on Tuesday, the 11th October next.

6. A d j o u r n m e n t .—The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

Anri then the Council, at forty-seven minutes past Ten o’clock, adjourned until to-morrow.

HUGH B. JAMIESON,
Clerk of the Legislative Council.



No. 21.

WEDNESDAY, 28th  SEPTEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B i l l .— The President announced the
receipt of a Message from the Assembly transmitting a Bill intituled “ An Act to authorize the 
Raising of Money for the Purposes of the Development of the Latrobe Valley and the Application of 
such Money and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

3. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Explosives Act 1928—Order in Council relating to Conditions as to Sale of Explosives.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—

Part III.—Salaries, Increments, and Allowances—
Technical and General Division—

Department of Agriculture.
Department of Health.
Department of Mines.

Temporary Employees—Department of Agriculture.

4. P o s t p o n e m e n t  o f  Or d e r  o f  t h e  D a y .— Ordered— That the consideration of the Order of the
Day, General Business, be postponed until Wednesday, the 12th October next.

5 . B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  C o n t r o l  (A m e n d m e n t ) B i l l .— On the motion
of the Honorable A. G. Warner, leave was given to bring in a Bill to amend the Building 
Operations and Building Materials Control Act 1946, and for other purposes, and the said Bill was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

6. C o n s o l i d a t e d  R e v e n u e  B i l l  (No. 4).—The Order of the Day for the resumption of the debate on
the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message. acquainting them that the 
Council have agreed to the same without amendment.

7. L a n c e f ie l d  a n d  K il m o r e  R a il w a y  (D is p o s a l  o f  L a n d ) B i l l .— The President announced the
receipt of a Message from the Assembly transmitting a Bill intituled “ An Act to provide for the 
Sale and otherwise dealing with Land upon which the Lancefield and Kilmore Railway was 
constructed ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and to be read a second time on the next day 
of meeting.

8. C o u n t r y  R o a d s  B o a r d  F u n d  (A m e n d m e n t ) B il l .— The President announced the receipt of a
Message from the Assembly transmitting a Bill intituled “ An Act to further amend Section Three 
of the ‘ Country Roads Board Fund Act 1932 (No, 2) ’ ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

9. T r e a s u r y  B o n d s  B i l l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to authorize the Issue of Treasury Bonds ” and desiring the 
concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

10. A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising, 
adjourn until Tuesday next.

Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at five minutes past Eleven o’clock, adjourned until Tuesday next.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day.

No. 21.

TUESDAY, 4 th  OCTOBER, 1949.

Questions.

*1. The Hon. P. L. Co l e m a n  : To ask the Honorable the Minister in Charge of Materials—Is the
Committee appointed to advise the Minister on the production of building materials still in existence ; 
if so, how often does it meet, and when did it meet last.

*2. The Hon. G. L. Ch a n d l e r  : To ask the Honorable the Commissioner of Public Works—

(a) What is the area of the Kinglake National Park.
(b) What are the names of the present trustees, when was each appointed, and for what

period.
(c) What particular section of the community does each trustee represent.
(d) What Government assistance has been received by the trustees during each of the last

five financial years.
(e) What amount of money is at present held by the trustees and how was it obtained.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l— (Hon. A. E. McDonald)—Second reading.
2. S u p e r a n n u a t i o n  (A m e n d m e n t ) B il l — (from Assembly— Hon. A . G. Warner)— Second reading.
3. S o i l  C o n s e r v a t i o n  a n d  L a n d  U t i l i z a t i o n  B i l l — (from Assembly— Hon. C. P. Gartside)—Second

reading—Resumption of debate {Hon. W. J. Beckett).
4. L e g a l  P r o f e s s io n  P r a c t ic e  B il l— {Hon. A. E. McDonald)—Second reading.
5. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B il l — {Hon. A. E. McDonald)— Second reading.
6. Co a l  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B il l — (from Assembly— Hon. A . G. Warner)— Second

reading—Resumption of debate {Hon. W. J. Beckett).
7 . N o r t h - W e s t  M a l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t)  B i l l — {from Assembly— Hon. G. P.

Gartside)—Second reading.
8. R u r a l  F in a n c e  Co r p o r a t io n  B il l — (from Assembly—Hon. A. E. McDonald)—Second reading.
9. M in e s  (A m e n d m e n t ) B il l — A m e n d m e n t s  of  t h e  A s s e m b l y — To be considered.

10. Ca s t l e m a in e  L a n d  B il l — {from Assembly—Hon. A. G. Warner)—Second reading.
11. L ocal  G o v e r n m e n t  B il l— {Hon. J. A. Kennedy)—Second reading—Resumption of debate {Hon.

W. J. Beckett).
12. P o r t l a n d  H a r b o r  T r u s t  B il l— {from Assembly—Hon. J. A. Kennedy)—Second reading.

* 13 . L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l— {from Assembly—Hon. A. G. Warner) 
—Second reading.

*14. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n tr o l  (A m e n d m e n t ) B il l — {Hon. A. G. 
Warner)—Second reading.

*15. L a n c e f ie l d  a n d  K il m o r e  R a il w a y  (D is p o s a l  o f  L a n d ) B il l—(from Assembly—Hon. A. *E.
McDonald)—Second reading.

*16. Co u n t r y  R o a d s  B o a r d  F u n d  (A m e n d m e n t ) B il l — {from Assembly— Hon. J. A. Kennedy)—  
Second reading.

*17. T r e a s u r y  B o n d s  B ill— {from Assembly—Hon. J.A . Kennedy)—Second reading.
18. St G e o r g e ’s  H o s p i t a l  B i l l — {from Assembly—Hon. G. P. Gartside)—Second reading.

* N otifications to which an asterisk  (* ) is prefixed appear for the first time.



Government Business.

Or d e r  of t h e  D a y  :—

1. L e g isl a t iv e  Co u n c il  F r a n c h ise  B il l — (Hon. J . A . Kennedy)— C onsideration  o f R ep o rt.

WEDNESDAY, 1 2 t h  OCTOBER.
General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g isl a t iv e  Co u n c il  E lectors B il l— (Hon. A . M . Fraser)—Second reading.

HUGH B. JAMIESON, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

MEETINGS OF SELECT COMMITTEES. 
Wednesday, 5th October.

H o u se  (J o in t )— A t Twelve o'clock.

Tuesday, 11th October.
S t a t u t e  L a w  R e v is io n  (J o in t )— A t Ten o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Qu a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L aw  R e v is io n  (J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u se  (J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t in g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day.

No. 22.

WEDNESDAY, 5th OCTOBER, 1949.

Question.

*1. T he H o n . D . J . W a l t e r s  : T o a sk  th e  H o n o ra b le  th e  M in ister  in  Charge o f  S ta te  D e v e lo p m e n t—

(a) D o e s  th e  G o v ern m en t in te n d  to  co n tin u e  to  en cou rage  in d u str ies  to  m o v e  to  th e
c o u n tr y  ; i f  so , h a s  th ere  b een  a ch a n g e  in  p o licy  w ith  regard  to  th e  ty p e s  o f  in d u str ies  
to  b e  a ss is ted .

(b) W h a t is  th e  p o lic y  o f  th e  G o v ern m en t on  h o u sin g  a ss is ta n c e  to  co u n try  to w n s th rou gh
th e  H o u sin g  C om m ission , e sp e c ia lly  w h ere  d ecen tra lized  in d u str ies  n eed  h o u sin g  
fa c ilit ie s .

(c) H a s th e  p la n  o f  b u ild in g  u p  rural p o p u la tio n  th ro u g h  in d u str ia l d ecen tra liza tio n , b o th
a s a  m ea n s to  m ore s ta b le  eco n o m y  in  p ea ce  t im e  a n d  to  ren dering  A u stra lia  less  
v u ln era b le  in  t im e  o f  w ar, b een  a b a n d o n ed .

Government Business.

Or d e r s  of t h e  D a y  :—

1. J u s t i c e s  ( S e r v ic e  o f  P r o c e s s )  B i l l — {Hon. A. E. McDonald)—S eco n d  rea d in g—Resumption of
debate {Hon. J . W. Galbally).

2. Coal  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B il l — {from Assembly— Hon. A. G. Warner)— S eco n d
rea d in g — Resumption of debate {Hon. W. J. Beckett).

3. Co u n t r y  R o a d s  B o a r d  F u n d  (A m e n d m e n t ) B il l—{from Assembly—Hon. J. A. Kennedy)—
S eco n d  read in g .

4. L a n c e f i e l d  a n d  K i lm o r e  R a i l w a y  ( D is p o s a l  o f  L a n d )  B ill—-{from Assembly— Hon. A. E.
McDonald)— S eco n d  read in g .

5. S o i l  C o n s e r v a t io n  a n d  L a n d  U t i l i z a t i o n  B i l l — {from Assembly— Hon. C. P. Gartside)— S econ d
rea d in g — Resumption of debate {Hon. W. J. Beckett).

6. N o r t h - W e s t  M a l l e e  S e t t l e m e n t  A r e a s  (A m e n d m en t) B i l l — {from Assembly— Hon. G. P.
Gartside)— S eco n d  read in g .

7. R u r a l  F in a n c e  C o r p o r a t io n  B i l l —{from Assembly—Hon. A. E. McDonald)—S eco n d  read ing.

8. L ocal  G o v e r n m e n t  B il l — {Hon. J. A. Kennedy)— S econ d  read in g— Resumption of debate {Hon.
W. J. Beckett).

9. P o r t l a n d  H a r b o r  T r u s t  B il l — {from Assembly— Hon. J. A. Kennedy)— S eco n d  read in g—
Resumption of debate {Hon. W. J. Beckett).

10. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l—(from Assembly—Hon. A. G. Warner)
— S eco n d  read in g .

11. B u il d in g  Op e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Con tr o l  (A m e n d m e n t ) B ill— {Hon. A. G.
Warner)— S eco n d  read in g .

12. T r e a s u r y  B o n d s  B il l— (from Assembly— Hon. J. A. Kennedy)— S econ d  read ing.

13. Ca s t l e m a in e  L a n d  B il l— {from Assembly— Hon. A. G. Warner)— S eco n d  read ing.

14. St G e o r g e ’s H o s p i t a l  B i l l —{from Assembly—Hon. G. P. Gartside)—S econ d  read ing.

* Notifications to which an asterisk  (* ) is prefixed appear for the first time.



Government Business.

Or d e r  o f  t h e  D a y  :—

1. L eg isl a t iv e  Co u n c il  F r a n c h ise  B il l— (Hon. J . A. Kennedy)— Consideration of Report.

WEDNESDAY, 1 2th  OCTOBER.
General Business.

Or d e r  of t h e  D a y  :—

1. L e g isl a t iv e  Co u n c il  E lecto r s  B il l— (Hon. A . M . Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Acting— lle rk  of the Legislative Council. President.

M EETING OF SELECT COMMITTEE.
Tuesday, Tith October.

S t a t u t e  L a w  R e v is io n  (J o in t )— A t Ten o’clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Qu a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is io n  (J o in t ).— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  Or d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u se  (J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t in g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day.

N o .  2 3 .

THURSDAY, 6t h  OCTOBER, 1949.

Question.

1. The Hon. D. J. W a l t e r s  : To ask the Honorable the Minister in Charge of State Development—

(a) Does the Government intend to continue to encourage industries to move to the
country ; if so, has there been a change in policy with regard to the types of industries 
to be assisted.

(b) What is the policy of the Government on housing assistance to country towns through
the Housing Commission, especially where decentralized industries need housing 
facilities.

(c) Has the plan of building up rural population through industrial decentralization, both
as a means to more stable economy in peace time and to rendering Australia less 
vulnerable in time of war, been abandoned.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. N o r th -W e s t  M a l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t ) B il l — (from Assembly— Hon. C. P.
Gartside)-—Second reading.

2. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B ill— (from Assembly— Hon. A. G. Warner)
—Second reading.

3. A d m in is t r a t io n  a n d  P r o b a t e  D u t ie s  B il l — (from Assembly— Hon. J. A. Kennedy)— Second
reading.

4. R u r a l  F in a n c e  Co r p o r a t io n  B il l — (from Assembly— Hon. A. E. McDonald)— S econ d  read ing.

5. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Con tr o l  (A m e n d m e n t ) B il l — (Hon. A. G.
Warner)—Second reading.

6. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l — (from Assembly— Hon. C. P. Gartside)— S econ d
reading—Resumption of debate (Hon. P. T. Byrnes).

7. P o r t l a n d  H a r b o r  T r u s t  B il l — (from Assembly— Hon. J. A. Kennedy)— Second reading—
Resumption of debate (Hon. W. J. Beckett).

8 . L ocal G o v e r n m e n t  B il l— (Hon. J. A. Kennedy)— S econ d  read in g— Resumption of debate (Hon.
W. J. Beckett).

9. J u st ic e s  (S e r v ic e  of P r o c e ss ) B il l — (Hon. A. E. McDonald)— To be further considered  in
Committee.

10. S ta t e  F o r e st s  L o a n  a n d  A pp l ic a t io n  B il l — (from Assembly—Hon. C. P. Gartside)— Second
reading.

11. J u d g e s  P e n s io n s  B il l — (from Assembly—Hon. A. E. McDonald)—S econ d  read ing.

12. C a s t l e m a i n e  L a n d  B i l l — (from Assembly— Hon. A. G. Warner)— Second reading.

13. S t  G e o r g e ’s  H o s p i t a l  B i l l — (from Assembly— Hon. 0. P. Gartside)— S eco n d  reading.



Government Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  F r a n c h is e  B il l — (Hon. J. A. Kennedy)— C o n sid e ra tio n  o f  R e p o r t .

WEDNESDAY, 12th  OCTOBER.
General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — (Hon. A . M . Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Acting-Glerk of the Legislative Council. President.

MEETING OF SELECT COMMITTEE.
Tuesday, 11th October.

S t a t u t e  L a w  R e v is io n  ( J o in t )— A t Ten o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Tnchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is io n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ).—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATIVE COUNCIL.

MINUTES OE THE PROCEEDINGS.
No. 22.

TUESDAY, 4 th  OCTOBER, 1949.

1. The President took the Chair and read the Prayer.

2. D e a t h  o f  t h e  Cl e r k .— The death, this day, of Hugh Blair Jamieson, Clerk of the Legislative Council,
having been announced to the House—

The Honorable J. A. Kennedy moved, by leave, That this House place on record its deep sense of the 
loss it has sustained through the death of its Clerk, Hugh Blair Jamieson, and its high appreciation 
of the valuable services rendered by him as an Officer of Parliament.

And other Honorable Members and the President having addressed the House—
The question was put and, Honorable Members signifying their assent by standing in their places, 

unanimously resolved in the affirmative.

3. A d j o u r n m e n t .—The Honorable J. A. Kennedy moved, That the House, out of respect to the
memory of the late Hugh Blair Jamieson, do now adjourn until half-past Seven o’clock this day. 

Question—put and resolved in the affirmative.
And then the Council at Twenty-five minutes past Five o’clock adjourned until half-past Seven 

o’clock this day.

1. The President resumed the Chair.

2. A c tin g - C l e r k  o f  t h e  Co u n c il .—The Honorable J. A. Kennedy moved, by leave, That the Clerk-
Assistant act as Clerk of the Council, and take the chair at the Table.

Question—put and resolved in the affimative.

3 . P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Acting-Clerk :—

Education Act 1 9 2 8—Report of the Council of Public Education for the year 1 9 4 8 -4 9 .  

State Savings Bank Act 1 9 2 8—State Savings Bank of Victoria—Statements and Returns for 
the year 1 9 4 8 -4 9 .

4. F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l .— This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House" in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

5. S u p e r a n n u a t io n  (A m e n d m e n t ) B i l l .— This Bill was, according to Order and after debate, read
a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin, having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.



6 . P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the Day,
Government Business, Nos. 3 to 8 inclusive, be postponed until later this day.

7. M i n e s  (A m e n d m e n t ) B i l l .— The Order of the D ay for the consideration of the amendments made
by the Assembly in this Bill having been read, the said amendments were read and are as 
follow :—

1. Clause 11, sub-clause (1), paragraph (a), line 11, after “ sh a ll” insert “ if so required
, in writing by the Minister ” .

2. Clause 11, page 9 , at the end of the clause insert the following sub-clause :—
“ (5) The provisions of this section shall not apply in the case of a 

person who by himself or his servants or agents sinks a borehole or shaft for 
the purpose of searching for or getting water on land of which he is the 
owner or occupier.”

Amendment 1 agreed to.
Amendment 2, after debate, agreed to.
Ordered—That the Bill be returned to the Assembly with a Message acquainting them therewith.

8. L e g a l . P r o f e s s i o n  P r a c t ic e  B i l l .— This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin, having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third tim e and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein. j

9. J u s t i c e s  (S e r v ic e  o f  P r o c e s s ) B i l l .— The Order of the D ay for the second reading of this Bill having
been read, the Honorable A. E. McDonald moved, That this Bill be now read a second time. 

Debate ensued.
rvi TherHonorable J. W. Galbally moved, That the debate be now adjourned.

Question— That the debate be now adjourned— put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

ID. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the Day, 
Government Business, Nos. 10 and 11, be postponed until later this day.

11. P o r t l a n d  H a r b o r  T r u s t  B i l l .— The Order of the D ay for the second reading of this Bill having been 
read, the Honorable J. A. Kennedy moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

lu d  then the Council, at fifty-one minutes past Ten o’clock, adjourned until to-morrow.

ROY S. SARAH,
Acting-Clerk of the Legislative Council.

No. 23.

WEDNESDAY, 5 th  OCTOBER, 1949.

1. The President took the Chair and read the Prayer.

2. S t a t e  F o r e s t s  L o a n  a n d  A p p l ic a t io n  B i l l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n Act to authorize the Raising of Money for State 
Forests and to sanction the Issue and Application for that purpose of the Money so raised or of Money 
in the State Loans Repayment Fund, and for other purposes ” and desiring the concurrence of the 
Council therein. ■ • '

On the motion of the Honorable J. A. Kennedy for the Honorable C. P. Gartside, the Bill transmitted 
by the foregoing Message was read a first time and ordered to be printed and to be read a second 
time on the next day of meeting,

3. J u d g e s  P e n s i o n s  B i l l .— The President announced the receipt of a Message fro m  the Assembly
transmitting a Bill intituled “ A n Act relating to Pensions of Judges of the Supreme Court of the State 
of Victoria and of Judges of County Courts ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.



4. A d m in is t r a t io n  a n d  P r o b a t e  D u t ie s  B il l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to continue the Operation of Part III . of 
the ‘ Finance Act 1930 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting. ■

5. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Acting-Clerk :— ’

Local Government Act 1946—Proposed amendments of the Uniform Building Regulations.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 

Part 111.—Salaries, Increments and Allowances—
Administrative Division—

Department of Law.
Department of Treasurer.
Departments of Treasurer and Health.

Professional Division—Departments of Chief Secretary and Law.
Temporary Employees—

Department of Agriculture.
Department of Treasurer, General, and Department of Water Supply.

Soil Conservation Act 1940—Report of the Soil Conservation Board for the year 1948-49.

6. J u st ic e s  (S e r v ic e  of  P r o c e ss) B il l .— The Order of the Day for the resumption of the debate on
the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.—Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee 

had made progress in the Bill, and asked leave to sit again.
Resolved—That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

7. Coal  (O v e r s e a s  P u r c h a s e ) A m e n d m e n t  B il l .—The Order of the Day for the resumption of the
debate on the question, That this Bill be now read a second time, was read and, after further debate, 
the question being put was resolved in the affirmative.—Bill read a second time and committed 
to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

8 . Co u n t r y  R o a d s  B o a r d  F u n d  (A m e n d m e n t ) B il l .— This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House in Committee.

The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the
Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

9. L a n c e f ie l d  a n d  K il m o r e  R a il w a y  (D isp o s a l  of  L a n d ) B il l .— This Bill was, according to Order
and after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

10. P o s t p o n e m e n t  of Or d e r s  o f  t h e  D a y .— Ordered—That the consideration of Orders of the Day,
Government Business, Nos. 5 to 11 inclusive, be postponed until later this day.

11. T r e a s u r y  B o n d s  B il l .— This Bill was, according to Order and after debate, read a second time and
committed to a Committee of the whole.

H o u se  in  C o m m ittee .

The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 
Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

O r d e r e d — That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.



12. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B i l l .— The Order of the Day for the resumption of the
debate on the question, That this Bill be now read a second, time, having been read__

Debate resumed.
The Honorable P. T. Byrnes moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

13. A d j o u r n m e n t .— A l t e r a t io n  o f  H o u r  o f  M e e t i n g .— The Honorable J. A. Kennedy moved, by leave,.
That the Council, at its rising, adjourn until to-morrow at Two o’clock.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at fifty-one minutes past Ten o’clock, adjourned until to-morrow.

BOY S. SARAH, 
Acting-Clerk of the Legislative Council..

No. 24.

THURSDAY, 6 t h  OCTOBER, 1949.

1. The President took the Chair and read the Prayer.

2. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B i l l .— The President announced the receipt-
of a Message from the Assembly returning this Bill and acquainting the Council that they have 
agreed to the same with amendments and dcnr ng the concurrence of the Council therein.

Ordered— That the amendments made by the Assembly in this Bill be considered on the next day 
of meeting.

3. N o r t h - w e s t  M a l l e e  S e t t l e m e n t  A r e a s  (A m e n d m e n t ) B i l l .— This Bill was, according to Order
and after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the' 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the = 
Council have agreed to the same without amendment.

4. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the second
reading of this Bill having been read, the Honorable A. G. Warner moved, That this Bill be now 
read a second time.

Debate ensued.
The Honorable F. M. Thomas moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

5. V ic t o r ia n  M i n i n g  A c c id e n t  R e l i e f  F u n d  (W i n d i n g -u p ) B i l l .— The President announced the:
receipt of a Message from the Assembly transmitting a Bill intituled “ An Act to 'provide for 
the Winding-up of The Victorian M ining Accident Relief Fund , and for other purposes ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was- 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

6. A d m in i s t r a t i o n  a n d  P r o b a t e  D u t ie s  B i l l .— This Bill was, according to Order and after debate,.
read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

7. R u r a l  F i n a n c e  C o r p o r a t io n  B i l l .— The Order of the Day for the second reading of this Bill having;
been read, the Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned— put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.
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8 . P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—Ordered—That the consideration of Orders o f  th e  Day,
Government Business, Nos. 5 to 10 inclusive, be postponed until later this day.

9. J u d g e s  P e n s io n s  B il l .—The Order of the Day for the second reading of this Bill having been
read, the Honorable A. B. McDonald moved, That this Bill be now read a second time.

Debate ensued.
The Honorable F. M. Thomas moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

10. S t a t e  F o r e st s  L o a n  a n d  A p p l ic a t io n  B il l .—The Order of the Day for the second reading o f  
this Bill having been read, the Honorable C. P. Gartside moved, That this Bill be now read a 
second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

And then the Council, at twenty-eight minutes past Six o’clock, adjourned until Tuesday next.

ROY S. SARAH, 
Acting-ClerJc of the Legislative Council..





l e g i s l a t i v e  c o u n c i l

Notices o f  Motion and Orders o f the Day.

No. 24.

TUESDAY, 11th OCTOBER, 1949.

Government Business.
N o t ic e s  o f  M o t i o n .—

*1. The Hon. J. A. K e n n e d y  : To move, That so much of the Sessional Orders as provides that on
Wednesday in each week Private Members’ business shall take precedence of Government business 
and that no new business be taken after half-past Ten o’clock be rescinded and that for the remainder 
of the Session Government business shall take precedence of all other business and new business 
may be taken at any hour.

*2. The Hon. J. A. K e n n e d y  : To move, That so much of the Sessional Orders as provides that the
hour of meeting on Wednesdays and Thursdays shall be half-past Four o’clock be suspended and 
that during the remainder of the Session the Council shall meet on Wednesdays at half-past Three 
o’clock and on Thursdays at Eleven o’clock.

O r d e r s  o f  t h e  D a y  :—

1. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l— (from Assembly—Hon. A. G. Warner)
—Second reading—Resumption of debate (Hon. F. M . Thomas).

2. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l — (from Assembly—Hon. G. P. Gartside)—Second
reading— Resumption of debate (Hon. P. T. Byrnes).

*3. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l — A m e n d m e n t s  o f  t h e  A s s e m b l y —  
To be considered.

*4. V ic t o r ia n  M in i n g  A c c id e n t  R e l i e f  F u n d  (W i n d i n g -u p ) B il l— (from Assembly—Hon. A . E. 
McDonald)—Second reading.

5. J u d g e s  P e n s i o n s  B il l — (from Assembly— A. E. McDonald)— Second reading— Resumption of debate
(Hon. F. M . Thomas).

6. P o r t l a n d  Ha r b o r  T r u s t  B il l — (from Assembly— Hon. J. A. Kennedy)— Second reading—
Resumption of debate (Hon. W. J. Beckett).

7 . L e g is l a t iv e  Co u n c il  F r a n c h is e  B il l — (Hon. J . A . Kennedy)— Consideration of Report.

8 . R u r a l  F i n a n c e  Co r p o r a t io n  B il l — (from Assembly— Hon. A. E. McDonald)— Second reading—
Resumption of debate (Hon. W. J. Beckett).

9. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n t r o l  (A m e n d m e n t ) B il l— (Hon. A. G.
Warner)—Second reading.

10. L o cal  G o v e r n m e n t  B il l— (Hon. J . A . Kennedy)—Second reading—Resumption of debate (Hon.
W. J. Beckett).

11. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B il l — (Hon. A . E. McDonald)—To be further considered in
Committee.

12. S t a t e  F o r e s t s  L o a n  a n d  A p p l ic a t io n  B il l— (from Assembly—Hon. G. P. Gartside)—Second
reading—Resumption of debate (Hon. W. J. Beckett).

13. Ca s t l e m a in e  L a n d  B il l— (from Assembly—Hon. A. G. Warner)—Second reading.

14. S t. G e o r g e ’s  H o s p it a l  B il l — (from Assembly—Hon. G. P . Gartside)—Second reading.



WEDNESDAY, 1 2 th  OCTOBER.
General Business,

O r d e r  o f  t h e  D a y  :—

1 . L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — {Eon. A . M . Fraser)— Second reading.

B O Y  S. SARAH, 
Acting-CierTc of the Legislative Council.

CLIFDEN EAGER, 
President.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S . McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .— The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .— The Honorables the President, P. L. Coleman, P . P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
K ittson, Colonel G. Y. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f  the Day.

No. 25.

WEDNESDAY, I2 th  OCTOBER, 1949.

Questions.

*1. The Hon. W. S l a t e r  : To ask the Honorable the Commissioner of Public Works—Whether the
Government, having increased the rates of pensions to members of the Police Force who joined 
the Force after November, 1902, intends increasing the pensions of ex-members of the Force who 
joined prior to November, 1902.

*2. The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works—How many
(a) tons of coke ex works and by contract; (b) tons of breeze ex works ; and (c) gallons of tar ex 
works, are sold annually by the Metropolitan Gas Company.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l — (from Assembly—Hon. G. P. Gartside).—Second
reading—Resumption of debate {Hon. P . T. Byrnes).

2. T o w n  a n d  Co u n t r y  P l a n n in g  (M e t r o p o l it a n  A r e a ) B il l — A m e n d m e n t s  o f  t h e  A s s e m b l y —
To be further considered.

3. V ic t o r ia n  M in i n g  A c c id e n t  B e l i e f  F u n d  (W i n d i n g -u p ) B il l— {from Assembly—Hon. A. E.
McDonald)—Second reading—Resumption of debate {Hon W. J. Beckett).

4. J u d g e s  P e n s i o n s  B il l — {from Assembly—Hon. A. E. McDonald)—Second reading—Resumption of
debate {Hon. F. M . Thomas).

5. P o r t l a n d  H a r b o r  T r u s t  B il l— {from Assembly—Hon. J. A. Kennedy)—Second reading—
Resumption of debate {Hon. W. J. Beckett).

6. R u r a l  F in a n c e  Co r p o r a t io n  B il l— {from Assembly—Hon. A. E. McDonald)—Second reading—
Resumption of debate {Hon. W. J. Beckett).

7. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n tr o l  (A m e n d m e n t ) B il l— {Hon. A. G.
Warner)— Second reading.

8. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l — {from Assembly— Hon. A. G. Warner)
— To be further considered in Committee.

9. L ocal  G o v e r n m e n t  B il l— {Hon. J. A. Kennedy)—Second reading—Resumption of debate {Hon.
W. J . Beckett).

10. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B il l — {Hon. A. E. McDonald)—To be further considered in
Committee.

11. S t a t e  F o r e s t s  L o a n  a n d  A p p l ic a t io n  B il l— {from Assembly—Hon. C. P. Gartside)—Second
reading—Resumption of debate {Hon. W. J. Beckett).

12. Ca s t l e m a in e  L a n d  B il l— {from Assembly—Hon. A. G. Warner)—Second reading.

13. S t . G e o r g e ’s H o s p it a l  B il l— {from Assembly—Hon. G. P. Gartside)—Second reading.



General Business.

O r d e r  o f  t h e  D a y  :—

1 . L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — (Hon. A . M . Fraser)— Second reading.

CLIFDEN EAGER, 
President,

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
K ittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

ROY S. SARAH,
Cterk of the Legislative Council.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f  the Day.

N o .  2 6 .

THURSDAY, 13th  OCTOBER, 1949.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. V ic t o r ia n  M in in g  A c c id e n t  R e l ie f  F u n d  (W i n d i n g - u p ) B il l — (from Assembly— Eon. A. E.
McDonald)—Second reading—Resumption of debate {Eon. W. J. Beckett).

2. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l — {from Assembly— Eon. C. P. Gartside)— T o b e
further considered in Committee.

3. P o r t l a n d  H a r b o r  T r u s t  B il l— (from  Assembly— Eon. J. A. Kennedy)— S e c o n d  r ea d in g —
Resumption of debate {Eon. W. J. Beckett).

L  S t a t e  F o r e s t s  L o a n  a n d  A p p l i c a t i o n  B i l l — {from Assembly— Eon. G. P . Gartside)— Second 
reading—Resumption of debate {Eon. W. J. Beckett).

5. L o c a l  G o v e r n m e n t  B il l — {Eon. J . A. Kennedy)— S e c o n d  rea d in g — Resumption of debate {Eon. 
W. J. Beckett).

G. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l — {from Assembly—Eon. A. G. Warner) 
— To be further considered in Committee.

7. R u r a l  F in a n c e  Co r p o r a t io n  B il l — {from Assembly— Eon. A . E. McDonald)— S e c o n d  rea d in g —
Resumption of debate {Eon. W. J. Beckett).

8. Ca s t l e m a in e  L a n d  B il l — (from Assembly— Eon. A. G. Warner)— S e c o n d  rea d in g .

*9. F o r e s t s  (E x c h a n g e  o f  L a n d s ) E x t e n s io n  B il l— {from Assembly—Eon. C. P. Gartside)—Second 
reading.

. 10. S t . Ge o r g e ’s H o s p it a l  B il l — {from Assembly—Eon. C. P . Gartside)— S e c o n d  read in g .

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — {Eon. A . M . Fraser)— S e c o n d  read in g .

T U E S D A Y ,  18th  O C T O B E R .

Government Business.

O r d e r  o f  t h e  D a y  :—

1. B u i l d i n g  O p e r a t i o n s  a n d  B u i l d i n g  M a t e r i a l s  C o n t r o l  ( A m e n d m e n t ) B i l l — {Eon. A. G. 
Warner)— Second reading—Resumption of debate {Eon. W. J ■ Beckett).

ROY S. SARAH, R. C. RANKIN,
Clerk of the Legislative Council. Acting-President.



SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S . McArthur, A. E .  
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L ib r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATI VE COUNCI I

MINUTES OF THE PROCEEDINGS
No. 25.

TUESDAY, 11th  OCTOBER, 1949.

1. The President took the Chair and read the Prayer.

2. C l e r k  o f  t h e  L e g i s l a t i v e  C o u n c i l— A p p o in t m e n t  o f  M r. R. S. S a r a h .— The President announced
that, by virtue of the powers conferred on him by The Constitution Act Amendment Act 1928, he 
had nominated Mr. Roy Stanley Sarah, previously Clerk-Assistant and Clerk of Committees, for 
the office of Clerk of the Legislative Council in the place of Mr. H. B. Jamieson, deceased, and 
that His Excellency the Governor in Council had been pleased to confirm that nomination.

3. M e s s a g e  fr o m  H is  E x c e l l e n c y  t h e  L i e u t e n a n t -G o v e r n o r .—The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor informing the Council that 
he had, this day, given the Royal Assent to the undermentioned Acts presented to him by the 
Clerk of the Parliaments, viz. :—

Land Tax Act.
Stamps (Increased Duty Continuance) Act.
Railways (Long Service) Act.
Williamstown Lands Act.
Greta Lands Exchange Act.
Consolidated Revenue Act (No. 4).
Superannuation (Amendment) Act.
Mines (Amendment) Act.
Coal (Overseas Purchase) Amendment Act.
Country Roads Board Fund (Amendment) Act.
Lancefield and Kilmore Railway (Disposal o f Land) Act.
Treasury Bonds Act.
North-West Mallee Settlement Areas (Amendment) Act.
Administration and Probate Duties Act.

4. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Land Act 1928—
Certificates of the Minister of Education relating to the proposed compulsory resumption 

of land for the purposes of schools at Broadmeadows, Dandenong, Morwell, and 
Natimuk (five papers).

Schedule of country lands proposed to be sold by public auction.
Melbourne and Metropolitan Tramways Act 1928—Report and Statement of Accounts of 

the Melbourne and Metropolitan Tramways Board for the year 1948-49.
Motor Car (Third-Party Insurance) Act 1939—Amendment of Regulations—Rates of Insurance 

Premiums.
Railways Act 1928—Report of the Victorian Railways Commissioners for the year 1948-49.

5. A l t e r a t io n  o f  S e s s io n a l  O r d e r s .— The Honorable J. A. Kennedy moved, That so much of the
Sessional Orders as provides that on Wednesday in each week Private Members business shall 
take precedence of Government business and that no new business be taken after half-past Ten 
o’clock be rescinded and that for the remainder of the Session Government business shall take 
precedence of all other business and new business may be taken at any hour.

Debate ensued.
Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That so much of the Sessional Orders as provides that the hour 

of meeting on Wednesdays and Thursdays shall be half-past Four o’clock be suspended and that 
during the remainder of the Session the Council shall meet on Wednesdays at half-past Three o’clock 
and on Thursdays at Eleven o’clock.

Question—put and resolved in the affirmative.



6. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l .— The Order of the Day for the
resumption of the debate on the question, That this Bill be now read a second time, was 
read and, after further debate, the question being put was resolved in the affirmative.—  
Bill read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the -Honorable E . C. Rankin reported that the Committee 

had made progress in the Bill, and had agreed to the following resolution :—
That it be a suggestion to the Legislative Assembly that they make the following 

amendments in the Bill, viz. :—
1. Clause 3, page 3, at the end of the clause insert the following sub-clause :—

“ ( ) At any meeting of the committee three shall be a quorum.”
2. Clause 5, line 21, after “ A c t” insert “ Amendment Act ” .
3. Clause 7, line 27, omit “ on the ” and insert “ after considering any relevant ”—

and asked leave to sit again.
On the motion of the Honorable A. G. Warner, the Council adopted the resolution reported from the 

Committee of the whole.
Ordered— That the Bill be returned to the Assembly with a Message suggesting that the Assembly 

amend the same as set forth in the foregoing resolution.
Resolved— That the Council will, on the next day of meeting, again resolve itself into a Committee 

of the whole.
7. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,

Government Business, No. 2, be postponed until later this day.

8. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B i l l .— The Order of the Day for the
consideration of the amendments made in this Bill by the Assembly having been read, the said
amendments were read and are as follow :—
1. Clause 2, sub-clause (1), page 2, interpretation of “ Metropolitan area ” lines 5-13, omit this

interpretation and insert :—

“ ‘ Metropolitan area ’ means the area comprised within the municipal districts (as 
existing at the commencement of this Act) of the municipalities and parts of municipalities 
referred to in the Schedule to this Act and any other area contiguous therewith or with any 
area previously declared pursuant to this Act which the Governor in Council by Order published 
in the Government Gazette declares to be added to and to form part of the metropolitan area 
for the purposes of this A ct.”

2. Clause 2, page 2, sub-clause (2), lines 16-18, omit £< the metropolis within the meaning of the
Melbourne and Metropolitan Board of Works Acts ” and insert “ the municipal 
districts or parts of municipal districts referred to in the Schedule to this Act ” .

3. Clause 3, sub-clause (1), line 26, after “ thereof ” insert “ (including,- without limiting the
generality of the foregoing, the making publication and enforcement of interim 
development orders in relation thereto) ” .

4. ,, page 3, line 10, insert the following sub-clauses to follow sub-clause (4 ):—

“ (5) In the preparation of any planning scheme and before the publication of any 
interim development order the Board of Works shall consult with the Council of each 
municipality whose municipal district or any part of whose municipal district is affected by 
the scheme or order.

(6) Every interim development order in respect of the whole or any part of the 
metropolitan area published before the commencement of this Act shall be re-submitted 
to the Governor in Council by the responsible authority within twelve months after the said 
commencement, and every such order published after the said commencement shall be so 
re-submitted within twelve months after the publication thereof, and thereafter every such 
order shall from time to time be so re-submitted within twelve months after the last 
publication thereof, and unless the order is again approved by the Governor in Council after 
consideration of a report by the Board and is re-published as provided in sub-section (2) of 
section twelve of the Principal Act within fifteen months after the said commencement 
publication or last publication (as the case may be) it shall cease to have any force or effect.

(7) Any interim development order re-published pursuant to this section may 
incorporate such modifications of the original or last published order as are proposed 
by the responsible authority and approved by the Governor in Council after consideration 
of the report of the Board.”

5. Insert the following Schedule at the end of the B i l l :—

“ SCHEDULE.

M unicipal Districts and parts of M unicipal Districts comprised in  Metropolitan Area.

The municipal districts of the following cities :—
Box Hill, Brighton, Brunswick, Camberwell, Caulfield, Chelsea, Coburg, Collingwood, 

Essendon, Fitzroy, Footscray, Hawthorn, Heidelberg, Kew, Malvern, Melbourne, 
Moorabbin, Mordialloc, Northcote, Nunawading, Oakleigh, Port Melbourne, Prahran, 
Preston, Richmond, Sandringham, South Melbourne, St. Kilda, Williamstown.
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The municipal district of the borough of Ringwood.
The municipal districts -of the following shires :—

Braybrook, Dandenong, Doncaster and Ternplestowe, Keilor, Mulgrave.
So much as lies within a distance of fifteen miles from the post office situate at the corner 

of Bourke-street and Elizabeth-street in the city of Melbourne of the municipal districts of the 
following shires :—

Broadmeadows, Bulla, Eltham, Werribee, Whittlesea.
So much as lies within a distance of twenty-six miles from the said post office of the municipal 

district of the shire of Frankston and Hastings.”
Amendment 1 The Honorable J . A. Kennedy moved, That the Council agree to this 

amendment made by the Assembly.
The Honorable W. J . Beckett moved, That the debate be now adjourned.
Debate ensued.
Question That the debate bo now adjourned—put and resolved in the affirmative.
Ordered That the further consideration of the amendments made by the Assembly be postponed 

until the next day of meeting.

9. V ic t o r ia n  Min in g  A c c id e n t  R e l ie f  F u n d  (W i n d in g -u p ) B il l .—The Order of the Day for the 
second reading of this Bill having been read, the Honorable A. E. McDonald moved, That this Bill 
be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

10. P o s t p o n e m e n t  of O r d e r s  of t h e  D a y .—Ordered—That the consideration of Orders of the Day,
Government Business, Nos. 5 and 6, be postponed until later this day.

11. L e g is l a t iv e  Co u n c il  F r a n c h ise  B il l .—The Order of the Day for the consideration of the Report
from the Committee of the whole on this Bill having been read—

The Honorable J. A. Kennedy moved, That the Report be now adopted.
Question—put and resolved in the affirmative.
The Honorable P. J ones moved, That the Bill be now read a third time.
Debate ensued.
Question—put.
The Council divided.

Ayes, 13.
The Hon. W. J. Beckett,

P. L. Coleman (Telle?'), 
A. M. Fraser,
T. Harvey (Telle?-),
P. P. Inchbold,
P. Jones,
P. J. Kennedy,
W. MacAulay,
W. Slater,
I. A. Swinburne,
F. M. Thomas,
G. J. Tuckett,
D. J. Walters.

And so it passed in the negative.

Noes, 15.
The Hon. Sir Frank Beaurepaire,

E. P. Cameron (Teller),
G. L. Chandler,
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac (Teller),
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansell,
J. H. Lienhop,
H. C. Ludbrook,
G. S. McArthur,
A. E. McDonald, .
R. XT Rankin,
A. G. Warner.

And then the Council, at fifty-one minutes past Ten o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Coimcil.

No. 26.

WEDNESDAY, 12th OCTOBER, 1940.

1. The Council met in accordance with adjournment.

2. A b s e n c e  o f  t h e  P r e s i d e n t .— The Clerk having announced that the Honorable the President was
unavoidably absent through a family bereavement, the Honorable R. C. Rankin, on the motion 
of the Honorable J. A. Kennedy, was chosen to fill temporarily the office and perform all the duties 
of the President during such absence.

3. The Acting-President took the Chair and read the Prayer.



4 . F o r e s t s  (E x c h a n g e  o f  L a n d s ) E x t e n s i o n  B i l l .— The Acting-President announced the receipt of a  
Message from the Assembly transmitting a Bill intituled “ A n Act to further extend the Operation of the 
‘ Forests (Exchange of Lands) Act 1943 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was read 
a first time and ordered to be printed and to be read a second time on the next day of meeting.

5. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Anti-Cancer Council Act 1936— Report of the Anti-Cancer Council for the year 1948-49. 
Landlord and Tenant Act 1948—Amendment of Landlord and Tenant Regulations No. 1.

6. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B i l l .— The Order of the D ay for the resumption of the
debate on the question, That this Bill be now read a second time, was read and, after further debate, 
the question being put was resolved in the affirmative.— Bill read a second time and committed 
to a Committee of the whole.

House in Committee.
The Acting-President resumed the Chair ; and the Honorable W. MacAulay reported that the

Committee had made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

7. T o w n  a n d  Co u n t r y  P l a n n i n g  (M e t r o p o l it a n  A r e a ) B i l l .— The Order of the Day for the
further consideration of the amendments made by the Assembly in this Bill having been read—

(For amendments see pages 68 and 69 ante.)

Amendment 1— Debate resumed on the question, That the Council agree to this amendment made 
by the Assembly.

Question—put and resolved in the affirmative.
Amendments 2 and 3 agreed to.
Amendments 4 and 5, after debate, agreed to.
Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the

Council have agreed to the amendments made by the Assembly in this Bill.

8. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the Day,
Government Business, Nos. 3 to 9 inclusive, be postponed until later this day.

9. J u s t i c e s  (S e r v ic e  o f  P r o c e s s ) B il l .— The Order of the Day for the further consideration of this
Bill in Committee of the whole having been read, the Acting-President left the Chair.

House in Committee.
The Acting-President resumed the Chair ; and the Honorable W. MacAulay having reported that 

the Committee had agreed to  the Bill with an amendment, the House ordered the Report to be 
taken into consideration this day, whereupon the House adopted the Report, and the Bill was 
read a third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

10. J u d g e s  P e n s i o n s  B i l l .— The Order of the D ay for the resumption of the debate on the question,
That this Bill be now read a second time, was read and, after further debate, the question being put 
was resolved in the affirmative.— Bill read a second time with the concurrence of an absolute 
majority of the whole number of the Members of the Legislative Council and committed to a 
Committee of the whole.

House in Committee.
The Acting-President resumed the Chair ; and the Honorable W. MacAulay having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third tim e with the concurrence of an absolute majority of the whole number of the Members 
of the Legislative Council and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

11. B u i l d i n g  O p e r a t io n s  a n d  B u il d i n g  M a t e r ia l s  C o n t r o l  (A m e n d m e n t ) B i l l .— The order of the Day
for the second reading of this Bill having been read, the Honorable A. G. Warner moved, That this 
Bill be now read a second time.

The Honorable P. T. Byrnes for the Honorable W. J. Beckett moved, That the debate be now 
adjourned.

Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until Tuesday next.

1 2 . A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at nineteen minutes past Eleven o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.
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No. 27.

THURSDAY, 13th OCTOBER, 1949.

1. The Acting-President took the Chair and read the Prayer.

2. P u b l ic  A cc o u n t  A d v a n c e s  (A m e n d m e n t ) B il l .— The Acting-President announced the receipt o f
a Message from the Assembly transmitting a Bill intituled “ An Act to amend Sections Seven and 
Eight of the ‘ Public Account Advances Act 1924 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of meeting.

3. V ic t o r ia n  M in in g  A c c id e n t  B e l ie f  F u n d  (W in d i n g -u p ) B il l .— The Order of the Day for the
resumption of the debate on the question, That this Bill be now read a second time, was read and, 
after further debate, the question being put was resolved in the affirmative.—Bill read a second time 
and committed to a Committee of the whole.

House in Committee.
The Acting-President resumed the Chair; and the Honorable G. L. Chandler having reported that 

the Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

4. S o il  Co n s e r v a t io n  a n d  L a n d  U t il iz a t io n  B il l .—The Order of the Day for the further consideration
of this Bill in Committee of the whole having been read, the Acting-President left the Chair.

House in Committee.
The Acting-President resumed the Chair ; and the Honorable G. L. Chandler reported that the 

Committee had agreed to the Bill with amendments.
On the motion of the Honorable C. P. Gartside, the Bill was re-committed to a Committee of the whole 

in respect of clause 5.
House in Committee.
The Acting-President resumed the Chair ; and the Honorable G. L. Chandler having reported that 

the Committee had agreed to the Bill with a further amendment, the House ordered the Report to 
be taken into consideration this day, whereupon the House adopted the Report, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

5. P o r t l a n d  H a r b o r  T r u s t  B i l l .—The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.—Bill read a second time and committed to a Committee 
of the whole.

House in Committee.
The Acting-President resumed the Chair ; and the Honorable P. Jones having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

6. A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising,
adjourn until Wednesday next.
Question—put and resolved in the affirmative.

And then the Council, at forty-seven minutes past Four o’clock, adjourned until Wednesday next.

ROY S. SARAH,
Clerk of the Legislative Council.





LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day.

No. 27.

WEDNESDAY, 19th OCTOBER, 1949.
Government Business.

O r d e r s  o f  t h e  D a y  :—

1. S t a t e  F o r e st s  L o a n  a n d  A p p l ic a t io n  B il l — (from Assembly—Hon. C. P. Gartside)—Second
reading—Resumption of debate (Hon. W. J. Beckett).

2 . R u r a l  F in a n c e  C o r p o r a t io n  B i l l — (from Assembly— Hon. A. E. McDonald)— Second reading—
Resumption of debate (Hon. W. J. Beckett).

3 . L ocal  G o v e r n m e n t  B il l— (Hon. J. A. Kennedy)—Second reading—Resumption of debate (Hon.
W. J. Beckett).

4. F o r e st s  (E x c h a n g e  of L a n d s ) E x t e n s io n  B il l— (from Assembly—Hon. C. P. Gartside)—Second
reading.

5. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n tr o l  (A m e n d m e n t ) B il l — (Hon. A. G.
Warner)—Second reading—Resumption of debate (Hon. W. J. Beckett).

*6. P u b l ic  A c c o u n t  A d v a n c e s  (A m e n d m e n t ) B ill— (from Assembly—Hon. A. G. Warner)—Second 
reading.

7. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B ill— (from Assembly— Hon. A . G. Warner)
—To be further considered in Committee.

8. Ca s t l e m a in e  L a n d  B il l—(from Assembly— Hon. A. G. Warner)— Second reading.

9. S t . G e o r g e ’s  H o s p i t a l  B i l l — (from Assembly— Hon. C. P. Gartside)— Second reading.

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l— (Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, R. C. RANKIN,
■ Clerk of the Legislative Council. Acting-President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E . . 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P .  T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which an asterisk (* ) is prefixed appear for the first time.



L e g i s l a t i v e  c o u n c i l

Notices of Motion and Orders o f the Day.

No. 28.

THURSDAY. 20th  OCTOBER, 1949.
Government Business.

Or d e r s  of t h e  D a y  :—

1. B u il d in g  Op e r a t io n s  a n d  B u il d in g  Ma t e r ia l s  Co ntr o l  (A m e n d m e n t ) B ill— {Hon. A. G.
Warner)—Second reading—Resumption of debate {Hon. W. J. Beckett).

2. L ocal G o v e r n m e n t  B il l— {Hon. J. A. Kennedy)—Second reading—Resumption of debate {Hon.
W. J. Beckett).

3. F o r ests  (E x c h a n g e  of  L a n d s ) E x t e n s io n  B ill— {from Assembly—Hon. C. P. Ga/rtside)— Second
reading.

4. P u b l ic  A cc o u n t  A d v a n c e s  (Am e n d m e n t ) B ill— {from Assembly— Hon. A. G. Warner)—Second
reading.

5. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A pp l ic a t io n  B ill— {from Assembly— Hon. A. G. Warner)
—To be further considered in Committee.

6. R u r a l  F in a n c e  Co r po r a t io n  B ill— {from Assembly— Hon. A. E. McDonald)— To be further
considered in Committee.

7. Ca st l e m a in e  L a n d  B ill— {from Assembly— Hon. A. G. Warner)—Second reading.

8. St. G e o r g e ’s H o spit a l  B il l—{from Assembly—Hon. C. P. Gcvrtside)—Second reading.

General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l— {Hon. A. M. Fraser)— Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E .  McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E .  
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E .  Isaac, P. Jones,*J- F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 28.

WEDNESDAY, 19th  OCTOBER, 1949.

1. The President took the Chair and read the Prayer.

2. A d d r e s s  o f  W e l c o m e  to  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The Honorable A . G. Warner moved,
by leave, That the Council agree to the following Address to His Excellency the Governor, viz. :—  

M a y  it  P l e a s e  Y o u r  E x c e l l e n c y —

We, His Majesty’s faithful and loyal subjects, the Members of the Legislative Council of 
Victoria, in Parliament assembled, desire to convey to Your Excellency the expression of our 
loyalty to His Majesty’s Throne and Person, and our regard for the high office which His Majesty 
has been pleased to confer upon Your Excellency.

We extend to Your Excellency on behalf of the people of this State a cordial welcome to 
Victoria, and we beg that Your Excellency will receive our assurances that we shall at all times 
readily co-operate with Your Excellency in advancing the welfare of this part of His Majesty’s 
Dominions beyond the Seas, and in preserving the connexion with the Mother Country.

Debate ensued.
Question—put and resolved in the affirmative.
Ordered— That the said Address be presented to His Excellency the Governor by the President and 

Members of the Council.

3. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations—
Part III.—Salaries, Increments and Allowances—

Administrative Division—
Department of Law.
Department of Public Works.

Professional Division—Department of Public Works.
Technical and General Division—

Department of Health.
Departments of Treasurer and Public Works.

Temporary Employees—Department of Agriculture.
Part V.—Travelling Expenses (three papers).

Teaching Service Act 1946—Amendment of Regulations—
Teaching Service (Classification, Salaries and Allowances) Regulations (two papers). 
Teaching Service (Teachers’ Tribunal) Regulations.

4. S t a t e  F o r e s t s  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the resumption of the
debate on the question, That this Bill be now read a second time, was read and, after further debate, 
the question being put was resolved in the affirmative.—Bill read a second time and committed 
to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

5. R u r a l  F in a n c e  Co r p o r a t io n  B i l l .— The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.—Bill read a second time and committed to a Committee 
of the whole.

House in Committee.



The Deputy-President resumed the Chair ; and the Honorable W. MacAulay reported that the 
Committee had made progress in the Bill, and had agreed to the following resolution :—

That it be a suggestion to the Legislative Assembly that they make the following 
amendment in the Bill, viz. :—

Clause 47, line 6, omit “ Wire Netting Act 1928 ”—  
and asked leave to sit again.

On the motion of the Honorable A. E. McDonald, the Council adopted the resolution reported from 
the Committee of the whole.

Ordered— That the Bill be returned to the Assembly with a Message suggesting that the Assembly 
amend the same as set forth in the foregoing resolution.

Resolved— That the Council will, on the next day of meeting, again resolve itself into a Committee 
of the whole.

And then the Council, at forty-six minutes past Eleven o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.

No. 29.

THURSDAY, 2 0 th  OCTOBER, 1949.
1. The President took the Chair and read the Prayer.

2. B u i l d i n g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n t r o l  (A m e n d m e n t ) B i l l .— The Order of the
Day for the resumption of the debate on the question, That this Bill be now read a second 
time, was read and, after further debate, the question being put was resolved in the affirmative.—  
Bill read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee had 

made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

3 . P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 2, be postponed until later this day.

4. F o r e s t s  (E x c h a n g e  o f  L a n d s ) E x t e n s io n  B i l l .— This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

5 . L oc a l  G o v e r n m e n t  B i l l .— The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time, was read and, after further debate, the question being 
put was resolved in the affirmative.— Bill read a second time and committed to a Committee of the 
whole.

House in Committee.
The President resumed the Chair ; and the Honorable G. L. Chandler reported that the Committee 

had made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said

Committee.

6. L e g a l  P r o f e s s io n  P r a c t ic e  B i l l .— The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to this Bill without amendment.

7. P a p e r .— The following Paper, pursuant to the direction of an Act of Parliament, was laid upon the
Table by the Clerk :—

Zoological Gardens Act 1936—Amendment of Regulations— Admission Charges.

8 . P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the D ay,
Government Business, Nos. 1 to I inclusive, be postponed until the next day of meeting.

9 St. G e o r g e ’s  H o s p i t a l  B i l l . — D i s c h a r g e  o f  O r d e r  o f  t h e  D a y .— The Order of the Day for the 
second reading of this Bill having been read, the Honorable C. P. Gartside moved, That the said 
Order be discharged.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-eight minutes past Five o’clock, adjourned until Tuesday next.

ROY S. SARAH,
Clerk of the Legislative Council.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f  the Day.

N o .  2 9 .

TUESDAY, 25th  OCTOBER, 1949.
Government Business.

N o tic es  o f  M o tio n  :—

*1. The Hon. C. P. Ga r t s id e  : To move, That he have leave to bring in a Bill to amend Section Nineteen
of the Health Act 1935.

*2. The Hon. C. P. Ga r t s id e  : To move, That he have leave to bring in a Bill to amend the Law
relating to Masseurs.

Or d e r s  o f  t h e  D a y  :—

1 . B u il d in g  Op e r a t io n s  a n d  B u il d in g  Ma t e r ia l s  Co n tr o l  (A m e n d m e n t ) B il l — {Hon. A. G.
Warner)—To be further considered in Committee.

2 . Ca s t l e m a in e  L a n d  B ill— (from Assembly— Hon. A. G. Warner)— Second reading.

3 . L o cal  G o v e r n m e n t  B il l— {Hon. J . A. Kennedy)— To be further considered in Committee.

4. P u b l ic  A c c o u n t  A d v a n c e s  (A m e n d m e n t ) B il l—{from Assembly—Hon. A. G. Warner)—Second
reading.

5 . L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l— {from Assembly— Hon. A . G. Warner)
—To be further considered in Committee.

6. R u r a l . F in a n c e  Co r p o r a t io n  B il l— {from Assembly—Hon. A. E. McDonald)—To be further
considered in Committee.

General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l— {Hon. A. M. Fraser)— Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL com m ittees.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which'an asterisk (* ) is prefixed appear for the first time.



LEGISLATIVE COUNCIL
Notices o f Motion and Orders o f the Day.

No. 30.

WEDNESDAY, 26th  OCTOBER, 1949.
Government Business.

N o tic e  o f  M o t io n  :—

*1. The Hon. J. A. K e n n e d y  : To move, That he have leave to bring in a Bill to amend the Local
Authorities Superannuation Act 1947.

O r d e r s  o f  t h e  D a y  :—

1. B u il d in g  O p e r a t io n s  a n d  B u il d in g  M a t e r ia l s  Co n t r o l  (A m e n d m e n t ) B il l — {Eon. A . G. 
Warner)—To be further considered in Committee.

:2. P u b l ic  A c c o u n t  A d v a n c e s  (A m e n d m e n t ) B il l— (from Assembly—Hon. A. G. Warner)— Second 
reading.

S. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B il l — (from Assembly—Eon. A . G. Warner) 
—To be further considered in Committee.

4. R u r a l  F in a n c e  Co r p o r a t io n  B il l — (from Assembly— Eon. A . E. McDonald)— To be further
considered in Committee.

* 5 . H e a l t h  (Ca t t l e ) B il l — {Hon. C. P. Gartside)— Second reading.

* 6 . Ma s s e u r s  (R e g is t r a t io n ) B il l — {Hon. C. P . Gartside)— Second reading.

*7. Co-o p e r a t iv e  H o u s in g  S o c ie t ie s  B il l — {from Assembly— Hon. A. G. Warner)— Second reading.

* 8 . V e r m in  a n d  N o x io u s  W e e d s  B il l — {from Assembly— Hon. C. P. Garstide)— Second reading.

*9. W a t e r  S u p p ly  L o a n  a n d  A p p l i c a t i o n  B i l l — {from Assembly— Hon. J.  A . Kennedy)— Second 
reading.

General Business.

Or d e r  of t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — {Hon. A . M . Fraser)— Second reading.

ROY S. SARAH,
Clerk of the Legislative Council

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P-. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* N otifications to which an asterisk  (* ) is prefixed appear for the first time.

CLIFDEN EAGER,
President.



V I C T 0  R I  A.

LEGISLATIVE COUNCIL

MINUTES OF THE PROCEEDINGS.
No. 30.

TUESDAY, 25th  OCTOBER, 1949.
1. The President took the Chair and read the Prayer.

2. M e s s a g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r — The Honorable J. A. Kennedy presented a
Message from His Excellency the Governor informing the Council that he had, this day, given the 
Royal Assent to the undermentioned Acts presented to him by the Clerk of the Parliaments, 
viz. :—

Judges Pensions Act.
Town and Country Planning (Metropolitan Area) Act.
State Forests Loan and Application Act.
Legal Profession Practice Act.
Forests (Exchange of Lands) Extension Act.
Victorian Mining Accident Relief Fund (Winding-up) Act.

3 . Co -o p e r a t iv e  H o u s in g  S o c ie t ie s  B i l l .—The President announced the receipt of a Message from
the Assembly transmitting a Bill intituled “ An Act to amend the ‘ Co-operative Housing Societies 
Act 1944’, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was
read a first time and ordered to be printed and to be read a second time on the next day of
meeting.

4 . V e r m in  a n d  N o x io u s  W e e d s  B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to amend and consolidate the Law relating to 
Vermin and Noxious Weeds ” and desiring the concurrence of the Council therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was
read a first time and ordered to be printed and to be read a second time on the next day of
meeting.

5 . W a t e r  S u p p l y  L o a n  a n d  A p p l ic a t io n  B il l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to authorize the Raising of Money for 
Irrigation Works, Water Supply Works, Drainage Flood Protection and River Improvement Works 
in Country Districts and Works under the River Murray Waters Acts, and to sanction the Issue and 
Application of the Money so raised and of other Money available for such purposes under Loan Acts 
or in the Stale Loans Repayment Fund, and for other purposes ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

6. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B i l l .— The President announced the receipt
of a Message from the Assembly returning this Bill and acquainting the Council that the Assembly, 
having considered the Message of the Council suggesting on the consideration of the Bill in  Committee 
that the Assembly make certain amendments in such Bill, have made the suggested amendments.

Ordered— That the foregoing Message be referred to the Committee of the whole on the Bill.

7. P o r t l a n d  H a r b o r  T r u s t  B il l .— The President announced the receipt of a Message from the Assembly
acquainting the Council that they have agreed to the amendments made by the Council in this 
Bill.

8 . V ic t o r ia n  M i n in g  A c c id e n t  R e l i e f  F u n d  (W i n d i n g -u p ) B il l .— The President announced the
receipt of a Message from the Assembly acquainting the Council that they have agreed to the 
amendments made by the Council in this Bill.

9 . P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Police Regulation Act 1946—Determination No. 23 of the Police Classification Board. 
Teaching Service Act 1946—Amendment of Teaching Service (Teachers Tribunal) Regulations.

10. H e a l t h  ( C a t t l e )  B i l l . —On the motion of the Honorable C. P. Gartside, leave was given to bring 
in a Bill to amend Section Nineteen of the Health Act 1935, and the said Bill was read a first time 
and o rd ered  to be p r in te d  and to be read a second time on the next day of meeting.



11. M a s s e u r s  ( R e g is t r a t io n ) B i l l .— On the motion of the Honorable C. P. Gartside, leave was given
to bring in a Bill to amend the Law relating to Masseurs, and the said Bill was- rea d  a first 
time and ordered to be printed and to be read a second time on the next d a y  o f  m e e t in g .

12. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 1, be postponed until later this day.

13. Ca s t l e m a in e  L a n d  B i l l .— This Bill was, according to Order and after debate, read a second time
and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

14. L o c a l  G o v e r n m e n t  B i l l .— The Order of the Day for the further consideration of this Bill in
Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third tim e and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

And then the Council, at two minutes past Eleven o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.

No. 31.

’ W E D N E S D A Y ,  2 6 th  O C T O B E R ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B i l l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n Act to authorize the Raising of further 
Money for Public Works and other purposes and to sanction the Issue and Application for 
such Purposes of the Money so raised or of Money in the State Loans Repayment Fund, 
and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and to be read a second time on the next 
day of meeting.

3 . R u r a l  F i n a n c e  C o r p o r a t io n  B i l l .— The President announced the receipt of a Message from
the Assembly returning this Bill and acquainting the Council that the Assembly, having considered 
the Message of the Council suggesting on the consideration of the Bill in Committee that the Assembly 
make a certain amendment in such Bill, have made the suggested amendment.

Ordered, after debate—That the foregoing Message be referred to the Committee of the whole on the 
Bill.

4 . S o il  Co n s e r v a t io n  a n d  L a n d  U t i l iz a t io n  B i l l .— The President announced the receipt of a Message
from the Assembly acquainting the Council that they have agreed to the amendments made by the 
Council in this Bill.

5 . L o c a l  A u t h o r it ie s  S u p e r a n n u a t i o n  (A m e n d m e n t ) B i l l .— On the motion of the Honorable J. A.
Kennedy, leave was given to bring in a Bill to amend the Local Authorities Superannuation Act 
1947, and the said Bill was read a first time and ordered to be printed and, by leave, to be read a 
second time later this day.

6 . B u il d i n g  O p e r a t io n s  a n d  B u i l d i n g  M a t e r ia l s  C o n t r o l  (A m e n d m e n t ) B il l .— The Order of the
D ay for the further consideration of this Bill in Committee of the whole having been read, the 
President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.



7. P u b l ic  A c c o u n t  A d v a n c e s  (A m e n d m e n t ) B i l l .—This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable 0 . L. Chandler having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

8. L a t r o b e  V a l l e y  D e v e l o p m e n t  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the
further consideration of this Bill in Committee of the whole having been read, the President left 
the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable W. MacAulay having reported that the 

Committee had agreed to the Bill, including the amendments made by the Assembly which were 
suggested by the Council, without amendment, the Report was adopted, and the Bill was read a 
third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the Bill, including the amendments made by the Assembly which were 
suggested by the Council, without amendment.

9. R u r a l  F in a n c e  Co r p o r a t io n  B i l l .—The Order of the Day for the further consideration of this
Bill in Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee 

had agreed to the Bill, including the amendment made by the Assembly which was suggested by 
the Council, with an amendment.

On the motion of the Honorable P. T. Byrnes, the Bill was re-committed to a Committee of the 
whole in respect of clause 43.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without further amendment, the House ordered the Report to 
be taken into consideration this day, whereupon the House adopted the Report, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the Bill, including the amendment made by the Assembly which was 
suggested by the Council, with an amendment and desiring their concurrence therein.

10. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .—Ordered—That the consideration of Orders of the Day,
Government Business, Nos. 5 and 6, be postponed until later this day.

11. Co-o p e r a t iv e  H o u s in g  S o c ie t ie s  B i l l .—This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with an amendment, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with an amendment and desiring their concurrence therein.

12. H e a l t h  (Ca t t l e ) B il l .—The Order of the Day for the second reading of this Bill having been read, the
Honorable C. P. Gartside moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—-That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

13. Ma s s e u r s  (R e g is t r a t io n ) B i l l .—The Order of the Day for the second reading of this Bill having
been read, the Honorable C. P. Gartside moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now' adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

14. L ocal  A u t h o r it ie s  S u p e r a n n u a t io n  (A m e n d m e n t ) B il l .— The Order of the Day for the second
reading of this Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be now 
read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Q u e stio n — T h a t th e  d e b a te  be n o w  a d jo u rn ed — p u t a n d  r e so lv e d  in  th e  a ffirm a tiv e .

O rd ered — T h a t th e  d e b a te  b e  a d jo u rn ed  u n til  th e  n e x t  d a y  o f  m e e tin g .



1 5 . A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising, 
adjourn until Wednesday next.

Question—put and resolved in the affirmative.

And then the Council, at fourteen minutes past Eleven o’clock, adjourned until Wednesday next.

BOY S. SARAH,
Clerk of the Legislative Council.



LEGISLATIVE COUNCIL
Notices o f Motion and Orders o f the Day.

No. 31.

WEDNESDAY, 2nd NOVEMBER, 1949.
Question.

*1. The Hon. I. A. Sw in b u r n e  : To ask the Honorable the Minister of Health—What number of cattle 
from Werribee Sewerage Farm was slaughtered under supervision during the year ended 30th 
June, 1949, and what number was found to be infected with beef measles.

■Government Business.

Or d e r s  o f  t h e  D a y  :—

1. V e r m in  a n d  N o x io u s  W e e d s  B ill— (from Assembly— Hon. C. P. Garstide)— Second  reading.

2. W a t e r  S u p p l y  L o a n  a n d  A pp l ic a t io n  B ill—(from Assembly—Hon. J. A. Kennedy)—Second
reading.

3. H e a l t h  (Ca t t l e ) B ill— (Hon. C. P. Gartside)— S econ d  read in g— Resumption of debate (Hon. W.
J. Beckett).

*4. P u b l ic  W o rks  L o a n  a n d  A p p l ic a t io n  B ill—(from Assembly—Hon. J. A. Kennedy)—Second  
read ing.

5. M a s s e u r s  (R e g is t r a t io n ) B ill— (Hon. C. P. Gartside)—Second reading—Resumption of debate 
(Hon. W. J. Beckett).

*6. L ocal  A u t h o r it ie s  S u p e r a n n u a t io n  (A m e n d m e n t ) B ill— (Hon. J. A. Kennedy)—Second 
reading—Resumption of debate (Hon. W. J. Beckett).

General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l— (Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E lec tio ns  a n d  Qu a l if ic a t io n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

Sta tu te  L a w  R e v is io n  (J o in t ).—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E . 
McDonald, F. M. Thomas, and D. J. Walters.

St a n d in g  Or d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u se  (J o in t ).—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir  
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  (J o in t ).—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t in g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. J ones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which an asterisk (*) ?,s prefixed appear for the. first time.



l e g i s l a t i v e  c o u n c i l

Notices o f  Motion and Orders o f  the Day.

No. 32.

THURSDAY, 3rd NOVEMBER, 1949.
Government Business.

N o tic e  o f  M o t io n  :—

1. The Hon. J. A. K e n n e d y  : To move, That during the remainder of the Session .the Council shall 
meet for the despatch of business on Fridays and that Eleven o’clock shall be the hour of meeting.

O r d e r s  o f  t h e  D a y  :—

1 .  V e r m in  a n d  N o x io u s  W e e d s  B il l — (from Assembly— Hon. C. P. Garstide)— Second reading.

2. F i r e  B r ig a d e s  ( A p p e a l  T r ib u n a l)  B i l l — (from Assembly— Hon. A. E. McDonald)—Second reading.

3. L i q u id  F u e l  B il l — (from Assembly—Hon. A. G. Warner)—Second reading.

4. L ocal  A u t h o r it ie s  S u p e r a n n u a t io n  (A m e n d m e n t ) B il l — (Hon. J. A. Kennedy)— Second
reading—Resumption of debate (Hon. W. J. Beckett).

5. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B il l — (from Assembly— Hon. J. A. Kennedy)— Second
reading—Resumption of debate (Hon. W. J. Beckett).

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l ec to r s  B il l— (Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P.. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 32.

WEDNESDAY, 2nd NOVEMBER, 1949.
1. The President took the Chair and read the Prayer.

2. P r e s e n t a t io n  of  A d d r e s s  o f  W elc o m e  to H is  E x c e l l e n c y  t h e  G o v e r n o r .— The President
reported that, accompanied by Honorable Members, he had, this day, waited upon His Excellency 
the Governor and had presented to him the Address of the Legislative Council which was agreed 
to on the 19th October last, and that His Excellency had been pleased to make the following 
reply :—

M r . P r e s id e n t  a n d  H o n o r a b l e  M e m b e r s  o f  t h e  L e g isl a t iv e  Co u n c il  :

In the name and on behalf of His Majesty the King I thank you for the expression of loyalty 
to His Majesty’s Throne and Person, and it will afford me great pleasure to convey to His Majesty 
the sentiments expressed in the Address which you have just presented to me.

For the cordial and friendly welcome which you, on behalf of the people of this State, have 
extended to me, I thank you sincerely and I assure you that it will always be my earnest wish to 
associate myself with you in advancing the welfare of this part of His Majesty’s Dominions, and 
in preserving the close connexion which so happily exists between the Mother Country and our 
State.

3. L iq u id  F u e l  B il l .—The President announced the receipt of a Message from the Assembly transmitting
a Bill intituled “ An Act to provide for the Equitable Distribution 0/  Supplies of Liquid Fuel available 
in Victoria, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

4. M o t h e r c r a f t  N u r s e s  B il l .— The President announced the receipt of a Message from the Assembly
acquainting the Council that they have agreed to this Bill without amendment.

5. R u r a l  F in a n c e  Co r po r a t io n  B il l .—The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to the amendment made by the Council 
in this Bill.

6. Co-o p e r a t iv e  H o u s in g  S o c ie t ie s  B il l .— The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to the amendment made by the Council 
in this Bill.

7. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Adult Education Act 1946—Report of the Council of Adult Education for the year 1948-49.
Apprenticeship Acts—Amendment of Regulations—

Dental Mechanic Trade Regulations (No. 2).
Fibrous Plaster Trade Regulations.
Pastrycook Trade Regulations (Nos. 1 and 2).
Plumbing and Gasfitting Trades Regulations.

Land Act 1928—Certificate of the Minister of Education relating to the proposed compulsory 
resumption of land for the purpose of a school at Sale.

Mental Hygiene Act 1928—Report of the Director of Mental Hygiene for the year 1948. 
Police Regulation Acts—Amendment of the Police Regulations.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 

Part III.—Salaries, Increments and Allowances—
Professional Division—

Department of Agriculture.
Department of Health (two papers).
Departments of Treasurer, Agriculture and Water Supply.

Technical and General Division—
Departments of Agriculture and Water Supply.
General and Department of Treasurer.

Temporary Employees—General and Department of Treasurer.
Transport Regulation Acts—Report of the Transport Regulation Board for the year 1948-49.

8. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .—Ordered—That the consideration of Order of the Day,
G o v ern m en t B u s in ess, No. 1, b e  p o stp o n ed  u n til la ter  th is  d a y .



9. W a t e r  S u p p l y  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the second reading of this 
Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second 
time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until later this day.

10. H e a l t h  (Ca t t l e ) B i l l .— The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable H. C. Ludbrook moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until later this day.

11. Co-o p e r a t iv e  H o u s in g  S o c ie t ie s  B i l l .—The President announced the receipt of a Message from
the Assembly transmitting a communication from the Clerk of the Parliaments (pursuant to 
Joint Standing Order No. 21), calling attention to a clerical error in this Bill, viz. :—In clause 2, 
sub-clause (2), line 19, the word “ inserted ” has been inserted instead of the word “ substituted ”, 
and acquainting the Council that they have agreed that such error be corrected by the insertion 
of the word “ substituted ” instead of the word “ inserted” in clause 2, sub-clause (2), line 19, 
and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, and after debate, the Council concurred with the 
Assembly in the correction of the clerical error discovered in this Bill and ordered that the 
communication from the Clerk of the Parliaments be returned to the Assembly with a Message 
acquainting them therewith.

12. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 4, be postponed until later this day.

13. M a s s e u r s  (R e g is t r a t io n ) B il l .— The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.—Bill read a second time and committed to a Committee 
of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered-—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

14. F i r e  B r ig a d e s  (A p p e a l  T r i b u n a l ) B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to -provide for the Constitution Functions and 
Proceedings of a Metropolitan Fire Brigades Appeal Tribunal, and for other purposes ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

15. H e a l t h  (Ca t t l e ) B i l l .— The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time, was read and, after further debate, the question being 
put was resolved in the affirmative.— Bill read a second time and committed to a Committee of the 
whole.

House in Committee.
The President resumed the Chair ; and the Honorable P. Jones having reported that the Committee 

had agreed to the Bill with amendments, the House ordered the Report to be taken into consideration 
this day, whereupon the House adopted the Report, and the Bill was read a third time and passed. 

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

16. W a t e r  S u p p l y  L o a n  a n d  A p p l ic a t io n  B il l .— The Order of the Day for the resumption of the
debate on the question, That this Bill be now read a second time, was read and, after further debate, 
the question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same without amendment.

17. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the second reading of this
Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second 
time.

The Plonorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

And then the Council, at thirty-five minutes past Ten o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.



No. 33.

T H U R S D A Y ,  3rd N O V E M B E R ,  1 9 4 9 .

1. The President took the Chair and read the Prayer.

2. C o n s o l id a t e d  R e v e n u e  B i l l  (N o . 5 ).—The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled An Act to apply out of the Consolidated Revenue the sum of 
Twenty million one hundred and ninety-two thousand and fourteen pounds to the service of the year 
One thousand nine hundred and forty-nine and One thousand nine hundred and fifty ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second time later this day.

3. A l t e r a t io n  of  S e s s io n a l  Or d e r s .—The Honorable J. A. Kennedy moved, That during the remainder
of the Session the Council shall meet for the despatch of business on Fridays and that Eleven o’clock 
shall be the hour of meeting.

Debate ensued.
Question—put and resolved in the affirmative.

4. V e r m in  a n d  N o x io u s  W e e d s  B il l .— The Order of the Day for the second reading of this Bill having
been read, the Honorable C. P. Gartside moved, That this Bill be now read a second time.

The Honorable P. T. Byrnes moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

5. F ir e  B r ig a d e s  (A p p e a l  T r ib u n a l ) B il l .—This Bill was, according to Order, read a second time and
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

6. Co n s o l id a t e d  R e v e n u e  B il l  (N o . 5 ).— This Bill was, according to Order, read a second time and
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

7. L iq u id  F u e l  B il l .—The Order of the Day for the second reading of this Bill having been read, the
Honorable A. G. Warner moved, That this Bill be now read a second time.

The Honorable P. L. Coleman moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

8. L ocal A u t h o r it ie s  S u p e r a n n u a t io n  (A m e n d m e n t ) B il l .—The Order of the Day for the resumption
of the debate on the question, That this Bill be now read a second time, was read and, after further 
debate, the question being put was resolved in the affirmative.—Bill read a second time and committed 
to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable Sir William Angliss having reported that 

the Committee had agreed to the Bill without amendment, the Report was adopted, and the 
Bill was read a third time and passed.

Ordered—That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

9. A d j o u r n m e n t .—The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday next.

Question—put and resolved in the affirmative.

And then the Council, at seventeen minutes past Three o’clock, adjourned until Tuesday next.

ROY S. SARAH,
Clerk of the Legislative Council.





l e g i s l a t i v e  c o u n c i l

Notices of Motion and Orders o f the Day.

No. 33.

TUESDAY, 8 t h  NOVEMBER, 1949.
Government Business.

O r d e r s  o f  t h e  D a y  :—

1. V e r m in  a n d  N o x io u s  W e e d s  B ill— (from Assembly—Hon. C. P. Garlside)—Second reading—
Resumption of debate (Hon. P. T. Byrnes).

2. L iq u id  F u e l  B il l— (from Assembly—Hon. A. G. Warner)—Second reading—Resumption of
debate (Hon. P. L. Coleman).

3. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B i l l — (from Assembly— Hon. J. A. Kennedy)— Second
reading—Resumption of debate (Hon. W. J. Beckett).

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — (Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL

Notices of Motion and Orders o f the Day .

No. 34.

WEDNESDAY, 9 th  NOVEMBER, 1949.

Questions.

*1. The Hon. P. L. Co l e m a n  : To ask the Honorable the Commissioner of Public Works Has the
Government received a report from the Town and Country Planning Board regarding the 
widening of Bridge-road, Richmond ; if so (i) is it the intention of the Government to have same 
printed ; and (ii) has the Government taken or contemplated taking action on the report.

*2. The Hon. J. H. L ie n h o p  : To ask the Honorable the Commissioner of Public Works—
(а) Does the Government consider to be satisfactory the present system of contracts for the

covering of dangerous unprotected shafts in Bendigo and other gold mining districts ; 
if not, will the Government undertake to provide a gang of three experienced 
full-time men to be employed under supervision of a mining inspector in the covering 
of all shafts.

(б) In whom is vested the lands upon which old mining shafts are now situated.
(c) Was any condition included in mining leases prior to 1935 requiring the lessees to

adequately protect the public during and upon cessation of mining operations.
(d) What is the number of shafts unprotected and believed to be dangerous in Bendigo and

other mining districts ; if such information is not available, will the Government 
undertake to have a survey made forthwith.

(e) Will the Government undertake to make available an adequate sum of money for
removal of sand dumps and improving areas left unsightly by former mining 
activities with the view of co-operating with the appropriate authorities for the 
purpose of making such areas available for children’s playgrounds, recreation and 
other public purposes.

*3. The Hon. A. M. F r a s e r  : To ask the Honorable the Minister in Charge of Housing—
(а) What authority is responsible for (i) the construction; (ii) maintenance and repair;

and (iii) the safety of users of the streets in the West Heidelberg Housing Settlement 
and, in particular, Laws-street, West Heidelberg.

(б) Has the Minister seen the report of the narrow escape from death by drowning of a child
in Laws-street, West Heidelberg ; if so, will he indicate what action has been or will 
be taken to guard against such possibilities in the future.

*4. The Hon. A. M. F r a s e r  : To ask the Honorable the Minister in Charge of Housing—In respect of 
the land known as the Northcote—East Preston railway land, which was blanketed by the 
Housing Commission, what is the policy of the Commission in relation to (i) releasing lots from 
the blanket; and (ii) the sale of lots actually acquired by the Commission.

Government Business.

N otice  of M o t io n  :—

*1. The Hon. A. E. M cD o n a l d  : To move, That he have leave to bring in a Bill to amend Section 
Thirty-seven of the Police Offences Act 1928.

O r d e r s  of  t h e  D a y  :—

*1. R a il w a y  L o a n  A p p l ic a t io n  B il l—(from Assembly—Hon. J. A. Kennedy)—To be further con- 
‘ sidered in Committee.

2. V e r m in  a n d  N o x io u s  W e e d s  B il l — (from Assembly—Hon. C. P. Gartside)—Second reading—
Resumption of debate {Hon. C. E. McNally).

3. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B il l—(from Assembly—Hon. J. A. Kennedy)—Second
reading—Resumption of debate {Hon. W. J. Beckett).

*4. M oto r  Ca r  (R e g is t r a t io n ) B il l—{from Assembly—Hon. A. G. Warner)—Second reading.



*5. B a r  w o n  R iv e r  I m p r o v e m e n t  (A m e n d m e n t ) B il l — {from Assembly—Hon. A. E. McDonald)— 
Second reading.

*6. L a n d  (G r a n t s  a n d  L e a s e s ) B il l — (from Assembly—Hon. A . G. Warner) Second reading.

*7. G e e l o n g  W a t e r w o r k s  a n d  S e w e r a g e  B i l l — (from Assembly—Hon. A. E .  McDonald)—Second 
reading.

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — (Hon. A . M . Fraser)—Second reading.

THURSDAY, IOti-i NOVEMBER.

Government Business.

O r d e r  o f  t h e  D a y  :—

*1. B r e a d  I n d u s t r y  B il l — (Hon. A . E. McDonald)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

MEET TNG OF SELECT COMMITTEE.
Wednesday, 16th November.

L ib r a r y  ( J o in t )— A t half-fast Twelve o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P . Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is io n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L ib r a r y  ( J o in t ).— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



l e g i s l a t i v e  c o u n c i l

Notices o f Motion and Orders o f the D ay .

No. 35.

THURSDAY, 10th  NOVEMBER, 1949.

Question.
1. The Hon. A. M. F r a s e r  : To ask the Honorable the Minister in Charge of Housing—

(a) What authority is responsible for (i) the construction; (ii) maintenance and repair ;
and (iii) the safety of users of the streets in the West Heidelberg Housing Settlement 
and, in particular, Laws-street, West Heidelberg.

(b) Has the Minister seen the report of the narrow escape from death by drowning of a child
in Laws-street, West Heidelberg; if so, will he indicate what action has been or will 
be taken to guard against such possibilities in the future.

Government Business.
O r d e r s  o f  t h e  D a y  :—

1. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B il l — (from Assembly— Hon. J. A. Kennedy)— Second
reading—Resumption of debate {Hon. W. J. Beckett).

2. M o to r  Ca r  (R e g is t r a t io n ) B il l — (from  Assembly—Hon. A. G. Warner)—Second reading.

3. B a r w o n  R iv e r  I m p r o v e m e n t  (A m e n d m e n t ) B il l — {from Assembly— Hon. A . E. McDonald)—
Second reading.

4 . L a n d  (G r a n t s  a n d  L e a s e s ) B il l — {from Assembly— Hon. A. G. Warner)— Second reading.

5. G e e l o n g  W a t e r w o r k s  a n d  S e w e r a g e  B il l — {from Assembly—Hon. A . E. McDonald)—Second
reading.

6. B r e a d  I n d u s t r y  B il l — {Hon. A. E. McDonald)—Second reading.

7. V e r m in  a n d  N o x i o u s  W e e d s  B i l l — {from Assembly— Hon. C. P. Gartside)— To be further con
sidered in Committee.

8. P o lic e  O f f e n c e s  (A m e n d m e n t ) B il l— {Hon. A. E. McDonald)—Second reading.

9. M e t r o p o l it a n  G a s  Co m p a n y ’s B il l — {from Assembly—Hon. J. A. Kennedy)—Second reading.

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — {Hon. A. M. Fraser)— Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.



MEETING OF SELECT COMMITTEE.
Wednesday, 16th November.

L i b r a r y  ( J o in t )—A t half-‘past Twelve o'clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Q u a l i f i c a t i o n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u se  ( J o i n t ) .— The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ).— The Honorables the President, P. L . Coleman, P. P. Inchbold, R. C. Rankin, a n d  W. 
Slater.

P r i n t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.

No. 34.

TUESDAY, 8t h  NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. Me s s a g e s  from  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The Honorable J. A. Kennedy presented
Messages from His Excellency the Governor informing the Council that he had, on the dates mentioned 
hereunder, given the Royal Assent to the undermentioned Acts presented to him by the Clerk of 
the Parliaments, viz. :—

On the 4th instant—
Consolidated Revenue Act (No. 5).

On the 8th instant—
Castlemaine Land Act.
Soil Conservation and Land Utilization Act.
Public Account Advances (Amendment) Act.
Mothercraft Nurses Act.
Rural Finance Corporation Act.
Co-operative Housing Societies Act.
Latrobe Valley Development Loan and Application Act.

3. B a r w o n  R iv e r  I m p r o v e m e n t  (A m e n d m e n t ) B il l .— The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to amend the ‘ Barwon River Improvement 
Act 1939 ’, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

4. Motor  Ca r  (R e g is t r a t io n ) B il l .— The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to amend Section Six of the ‘ Motor Car (Amendment) Act 
1942 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted- by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

5. L a n d  (G r a n t s  a n d  L e a s e s ) B il l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to amend Sections Twelve and' One hundred 
and twenty-five of the ‘ Land Act 1928 ’ ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

6. R a il w a y  L o a n  A pp l ic a t io n  B il l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to sanction the Issue and Application of certain Sums 
of Moneys available for Railways under Loan Acts or in the State Loans Repayment Fund, and for 
other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave, to be read a second tin^e later this day.

7 . B r e a d  I n d u s t r y  B i l l . — On the motion (by leave without notice) of the Honorable A. E. McDonald,
leave was given to bring in a Bill relating to the Bread Industry, and the said Bill was read a first 
time and ordered to be printed and to be read a second time on Thursday next.



8 . P a p e r s — The following Papers, pursuant to the directions of several Acts of Parliament, were laid 
upon the Table by the Clerk :—

Fisheries Acts— Notice of Intention to vary the Proclamation respecting Fishing Licences and 
renewal of such Licences.

Hospitals and Charities Act 1948—Report of the Hospitals and Charities Commission for the 
year 1948-49.

Motor Car (Third-Party) Insurance Act 1939— Statistical Returns by Authorized Insurers 
for the year 1948-49.

Teaching Service Act 1946— Amendment of Regulations—
Teaching Service (Classification, Salaries and Allowances) Regulations.
Teaching Service (Teachers Tribunal) Regulations.

9 V e r m in  a n d  N o x io u s  W e e d s  B i l l .— The Order of the Day for the resumption of the debate on the 
question, That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable C. E. McNally moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

10. G e e l o n g  W a t e r w o r k s  a n d  S e w e r a g e  B il l — The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ A n Act to reconstitute the Geelong Waterworks 
and Sewerage Trust and to amend the Geelong Waterworks and Sewerage Acts, and for other purposes ” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy for the Honorable A. E. McDonald, the Bill transmitted 
by the foregoing Message was read a first tim e and ordered to be printed and to be read a second 
tim e on the next day of meeting.

1 1 . L i q u i d  F u e l  B i l l .— The Order of the D ay for the resumption of the debate on the question, That
this Bill be now read a second time, was read and, after further debate, the question being put 
was resolved in the affirmative.— Bill read a second time and committed to a Committee of the 
whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

12. R a il w a y  L o a n  A p p l ic a t io n  B i l l .— This Bill was, according to Order and after debate, read
a second tim e and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee had 

made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said

Committee.

13. A d j o u r n m e n t ,— A l t e r a t io n  o f  H o u r  o f  M e e t i n g .— The Honorable J. A. Kennedy moved, by
leave, That the Council, at its rising, adjourn until to-morrow at Two o’clock.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at twelve minutes past Eleven o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.

No. 35.

WEDNESDAY, 9 th  NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Hospitals and Charities Act 1948— Certificate of the Minister of Health relating to the 
proposed compulsory resumption of land for the purposes of St. Vincent’s Hospital.

Melbourne and Metropolitan Tramways Act 1928— Copy of Special Construction Scheme in 
ifs final form, Copy of Report of the Public Works Committee thereon in its final form, 
and Copy of Recommendation of the Melbourne and Metropolitan Tramways Board 
relating to the construction of an electric tramway in Burwood-road and Camberwell-road, 
Hawthorn, from Power-street to Burke-road, within the Municipality of Hawthorn.
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3. P olic e  Of f e n c e s  (A m e n d m e n t ) B il l .— On the motion of the Honorable A. E. McDonald, leave was
given to bring in a Bill to amend Section Thirty-seven of the Police Offences Act 1928, and the said 
Bill was read a first time and ordered to be printed and, by leave and after debate, to be read a 
second time later this day.

4. R a il w a y  L o a n  A p p l ic a t io n  B il l .—The Order of the Day for the further consideration of this Bill
in Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

5. V e r m in  a n d  N o x io u s  W e e d s  B il l .—The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.—Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee 

had made progress in the Bill, and asked leave to sit again.
Resolved—That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

6. Me s s a g e  fr o m  H is  E x c e l l e n c y  t h e  G o v e r n o r .— The Honorable J. A. Kennedy presented a Message
from His Excellency the Governor, informing the Council that he had, this day, given the Royal 
Assent to the undermentioned Act presented to him by the Clerk of the Parliaments, viz. :—

Liquid Fuel Act.

7. M e t r o p o l it a n  Ga s  Co m p a n y ’s  B il l .—The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to provide for the Increase of the Capital and the 
Subdivision of the Shares of The Metropolitan Gas Company and to re-enact Section Two hundred 
and forty-nine of and to amend consequentially 1 The Metropolitan Gas Company’s Act 1878 ’ ” and 
desiring the concurrence of the Council therein.

Bill ruled to be a Private Bill.
The Honorable J. A. Kennedy moved, That this Bill be dealt with as a Public Bill except in relation 

to the payment of fees.
Debate ensued.
Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy, having produced a receipt showing that the sum of £20 had been 

paid into the Treasury for the public uses of the State to meet the expenses of the Bill, moved, 
That this Bill be now read a first time.

Question—put and resolved in the affirmative.—Bill read a first time, and ordered to be printed 
and to be read a second time on the next day of meeting.

And then the Council, at twenty minutes past Five o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council.

No. 36.

THURSDAY, 10th NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.
2. P r ic e s  R e g u l a t io n  B i l l .— The President announced the receipt of a Message from the Assembly

transmitting a Bill intituled “ An Act to extend the Operation of and amend the Prices Regulation 
Acts ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on e nex ay 
meeting.

3. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B il l .—The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to ratify and approve an Arrangement 
with the Commonwealth of Australia with respect to Tuberculosis, to provide for the Appointment oj 
a Director of Tuberculosis, and for other purposes ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day 01 

meeting.



4. L o c a l  A u t h o r it ie s  S u p e r a n n u a t i o n  (A m e n d m e n t ) B i l l .— The President announced the receipt
of a Message from the Assembly acquainting the Council that they have agreed to this Bill without 
amendment.

5. P u b l ic  W o r k s  L o a n  a n d  A p p l ic a t io n  B i l l .— The Order of the Day for the resumption of the debate
on the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable B . C. Bankin having reported that the 

Committee had agreed to the Bill without amendment, the Beport was adopted, and the Bill was 
read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

6. M o t o r  Ca r  ( B e g i s t r a t io n ) B i l l .— This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair ; and the Honorable Sir William Angliss having reported 

that the Committee had agreed to the Bill without amendment, the Beport was adopted, and the 
Bill was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

7. B a r  w o n  B i v e r  I m p r o v e m e n t  (A m e n d m e n t ) B i l l .— This Bill was, according to Order and after debate,
read a second tim e and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair; and the Honorable W. MacAulay having reported that 

the Committee had agreed to the Bill without amendment, the Beport was adopted, and the Bill 
was read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

8. L a n d  (G r a n t s  a n d  L e a s e s ) B i l l .— This Bill was, according to Order and after debate, read a second
time and committed to a Committee of the whole.

House in Committee.
The Deputy-President resumed the Chair ; and the Honorable W. MacAulay having reported that 

the Committee had agreed to the Bill without amendment, the Beport was adopted, and the Bill 
was read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

9. G e e l o n g  W a t e r w o r k s  a n d  S e w e r a g e  B i l l .— This Bill was, according to Order and after debate,
read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable W. MacAulay having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Beport to be taken 
into consideration this day, whereupon the House adopted the Beport, and the Bill was read a 
third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

10. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the Day,
Government Business, Nos. 6 and 7, be postponed until later this day.

11. P o l ic e  O f f e n c e s  (A m e n d m e n t ) B i l l .— The Order of the Day for the second reading of this Bill
having been read, the Honorable A. E. McDonald moved, That this Bill be now read a second 
time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

12. M e t r o p o l it a n  G a s  C o m p a n y ’s  B i l l .— The Order of the D ay for the second reading of this Bill
having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second 
time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

13. M o t o r  Ca r  (A m e n d m e n t ) B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n Act to amend the Motor Car Acts ” and desiring the 
concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first tim e and ordered to be printed and to be read a second time on the next day of 
meeting.



14. B r e a d  I n d u s t r y  B il l .— The Order of the Day for the second reading of this Bill having been read,
the Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

15. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
adjourn until Tuesday next.

Question—put and resolved in the affirmative.

And then the Council, at thirty-four minutes past Five o’clock, adjourned until Tuesday next.

ROY S. SARAH.
Cleric of the Legislative Council.





l e g i s l a t i v e  c o u n c i l

Notices of Motion and Orders o f the Day .

No. 36.

TUESDAY, 15th  NOVEMBER, 1949.
Questions.

*1. The Hon I. A. S w in b u r n e  : To ask the Honorable the Commissioner of Public Works—Who
were the tenderers for the recent contract for the supply of meat at the Kiewa hydro-electricity 
works, what were the respective prices submitted by them, and who was the successful tenderer.

*2. The Hon. P. L. Co lem a n  : To ask the Honorable the Commissioner of Public Works—
(a) What retiring allowance will the Chairman of the Railways Commissioners, Mr. Harris,

receive when he retires at the end of this year.
(b) For what length of time would he have had to be re-appointed to reach the usual retiring

age.
(c) What retiring allowance would he have received had he been re-appointed for that period.
(d) Were there special reasons why Mr. Harris should not have been re-appointed for the

period mentioned.

*3. The Hon. T. H a r v e y  : To ask the Honorable the Minister in Charge of Housing—
(a) (i) On what date did the Housing Commission take possession of the Air Force huts at 

* the Ascot Vale end of the Royal Agricultural Showgrounds, (ii) what amount has been
paid to the Royal Agricultural Society by the Commission for the use of the land 
occupied by the huts, (iii) does the Commission pay the rates and other charges on the 
land, (iv) what is the number of tenants of the huts, (v) what is the total amount received 
in rent, and (vi) what is the total amount of arrears of rent.

(b) (i) What is the amount paid by the Commission to the Society for the use of the brick
house owned by the Society at the Flemington end of the Showgrounds, (ii) what is the 
number of tenants of the house, (iii) what is the total amount received in rent, and (iv) 
what is the total amount of arrears of rent.

(c) (i) How many huts are adjacent to the above-mentioned brick house, (ii) are they still the
property of the Federal Government or have they been purchased by the Commission ; 
if so, what price was paid, (iii) what is the number of tenants of the huts, and (iv) what 
is the total amount received in rent.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. P olice  Of f e n c e s  (A m e n d m e n t ) B il l— {Hon. A. E. McDonald)—Second reading—Resumption of
debate {Hon. W. J. Beckett).

2. V e r m in  a n d  N o x io u s  W e e d s  B il l — {from Assembly— Hon. C. P. Gartside)— To be further con
sidered in Committee.

3. B r e a d  I n d u s t r y  B i l l — (Hon. A. E. McDonald)—Second reading—Resumption of debate {Hon. W.
J. Beckett).

4. M e t r o p o l it a n  Ga s  Co m p a n y ’s B il l— {from Assembly— Hon. J . A. Kennedy)—Second reading
Resumption of debate {Hon. W. J. Beckett).

*5. P r ic e s  R e g u l a t io n  B il l —{from Assembly—Hon. A. G. Warner)—Second reading.

*6. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B il l—{from Assembly—Hon. C. P . Gartside) Second 
reading.

*7. M o to r  Ca r  (A m e n d m e n t ) B il l — {from Assembly— Hon. A. E. McDonald)— Second reading.

General Business.
O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l—{Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.



MEETING OF SELECT COMMITTEE.
Wednesday, 16th November.

L ib r a r y  ( J o in t )—A t half-past Twelve o’clock.

SESSIONAL COMMITTEES.

E l e c t io n s  a n d  Qu a l if ic a t io n s .— The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v is i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Eraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C, Rankin.

H o u s e  ( J o in t ).— The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r in t i n g .— The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.



LEGISLATIVE COUNCIL
Notices o f  Motion and Orders o f  the Day.

Government Business.

Or d e r s  of t h e  D a y  :—

1. B r e a d  I n d u s t r y  B i l l —-{Hon. A. E. McDonald)—̂-Second reading—Resumption of debate {Hon. W.
J. Beckett).

2 . Me t r o p o l it a n  G a s  Co m p a n y ’s B il l— {from Assembly— Hon. J. A. Kennedy)— Second reading—
Resumption of debate {Hon. W. J. Beckett).

3. P r ic e s  R e g u l a t io n  B il l— {from Assembly— Hon. A. G. Warner)—Second reading—Resumption
of debate {Hon. W. J. Beckett).

4. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B il l—{from Assembly—Hon. C. P. Gartside)— Second
reading.

5. M oto r  Ca r  (Am e n d m e n t ) B il l — {from Assembly— Hon. A . E. McDonald)— Second reading.

*6. R e v o c a t io n  a n d  E x c is io n  o f  Cr o w n  R e s e r v a t io n s  B il l— {from Assembly— Hon. G. P. Gartside)—  
Second reading.

*7. A p p r o p r ia t io n  B il l—(from Assembly—Hon. J. A. Kennedy)—Second reading.

General Business.
Or d e r  o f  t h e  D a y  :—

1. L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — {Hon. A . M . Fraser)—Second reading.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o in t ) .— The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d in g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o in t ) .—The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennelly, and G. J. Tuckett.

L i b r a r y  ( J o in t ) .— The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which an asterisk (*) is prefixed appear for the first time.

No. 37.

WEDNESDAY, 16th  NOVEMBER, 1949.

ROY S. SARAH,
Clerk of the Legislative Council.

CLIFDEN EAGER,
President.

SESSIONAL COMMITTEES.



LEGISLATIVE COUNCIL
Notices o f Motion and Orders o f the Day.

No. 38.

THURSDAY, 17th  NOVEMBER, 1949.
Government Business.

Or d e r s  o f  t h e  D a y  :—

1. P r ic e s  R e g u l a t io n  B ill— (from  Assembly—Hon. A. G. Warner)—To be further considered in 
• Committee.

2. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B iL i^ -( /r o m  Assembly—Hon. C. P. Gartside)—Second
reading.

3. M o t o r  C a r  (A m e n d m en t)  B i l l — {from Assembly—Hon. A. E. McDonald)—Second reading.

* 4 . Coal M i n e  W o r k e r s  P e n s io n s  (A m e n d m e n t ) B ill— (from Assembly—Hon. J. A. Kennedy)— 
Second reading.

*5. Ma s s e u r s  (R e g is t r a t io n ) B il l— A m e n d m e n t  of t h e  A s se m b l y — To be considered.

6. R e v o c a t i o n  a n d  E x c is io n  o f  C r o w n  R e s e r v a t i o n s  B i l l — {from Assembly— Hon. C. P. Gcvrtside)—
Second reading.

7. A p p r o p r ia t io n  B il l—(from Assembly—Hon. J. A. Kennedy)—Second reading.

General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — {Hon. A. M. Fraser)—Second reading.

TUESDAY, 22nd NOVEMBER, 1949.

Government Business.

O r d e r  o f  t h e  D a y  :—

1 . B r e a d  I n d u s t r y  B i l l — {Hon. A. E. McDonald)—Second reading—Resumption of debate {Hon. 
J. H. Lienhop).

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Eraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President {ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L . Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G, L. Chandler, C. E. Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas

* Notifications to which an asterisk (* ) is prefixed appear for the first time.
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LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS.
No. 37.

TUESDAY, 15th NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. Me ssa g e  from  H is  E x c e l l e n c y  t h e  G o v e r n o r .—The Honorable J. A. Kennedy presented a Message
from His Excellency the Governor, informing the Council that he had, this day, given the Royal 
Assent to the undermentioned Acts presented to him by the Clerk of the Parliaments, viz. :— 

Water Supply Loan and Application A a.
Fire Brigades (Appeal Tribunal) Act.

3. A p p r o p r ia t io n  B il l .—The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act to apply a sum out of the Consolidated Revenue to the service 
of the year ending on the thirtieth day of June One thousand nine hundred and fifty and to appropriate 
the Supplies granted in this Session of Parliament ” and desiring the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of meeting.

4. R ev o c a tio n  a n d  E x c is io n  of Cr o w n  R e s e r v a t io n s  B il l .—The President announced the receipt
of a Message from the Assembly transmitting a Bill intituled “ An Act to provide for the Revocation 
of the Permanent Reservations of certain Lands ” and desiring the concurrence of the Council 
therein.

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

5. S u s p e n s io n  of S t a n d in g  Or d e r .— The Honorable R. C. Rankin moved, by leave, That Standing Order
No. 128 be suspended to enable him, when making a personal explanation this day, to refer to a debate 
in the Legislative Assembly this Session.

Question—put and resolved in the affirmative.

<6. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid 
upon the Table by the Clerk :—

Companies Act 1938—Prescribed form of summons.
Co-operative Housing Societies Act 1944—Report of the Registrar of Co-operative Housing 

Societies for the year 1947-48.
Fire Brigades Acts—Amendment of Regulations.
Marketing of Primary Products Act 1935—Regulations—Travelling Expenses payable to 

members of—
Chicory Marketing Board.
Onion Marketing Board, Maize Marketing Board, Egg and Egg Pulp Marketing 

Board, and Potato Marketing Board.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations 

Part III.—Salaries, Increments and Allowances—
Technical and General Division—

Department of State Forests.
Department of Treasurer.

Temporary Employees—Department of Chief Secretary.
Railways Act 1928 Report of the Victorian Railways Commissioners for the quarter ended 

30th June, 1949.
Soldier Settlement Act 1945 Report of the Soldier Settlement Commission for the year 1948-49. 
Victorian Inland Meat Authority Act 1942—Amendment of Regulations—Travelling expenses.



7 . P o l ic e  O f f e n c e s  (A m e n d m e n t ) B i l l .— The Order of the Day for the resumption of the debate o n
the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable B . C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be transmitted to the Assembly with a Message desiring their concurrence 
therein.

8. V e r m in  a n d  N o x io u s  W e e d s  B il l .— The Order of the Day for the further consideration of this
Bill in Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair; and the Honorable W. MacAulay having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed to the same with amendments and desiring their concurrence therein.

9. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered—That the consideration of Orders of the Day,
Government Business, Nos. 3 and 4, be postponed until later this day.

1 0 . P r ic e s  R e g u l a t io n  B i l l .— The Order of the Day for the second reading of this Bill having been 
read, the Honorable A. G. Warner moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

And then the Council, at twenty-three minutes past Ten o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Council..

No. 38.

WEDNESDAY, 1 6 th  NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid:
upon the Table by the Clerk :—

Cancer Institute Act 1948— Cancer Institute Regulations 1949.
Dairy Products Acts—Report of Victorian Dairy Products Board for the six months ended 

30th June, 1949.
Town and Country Planning Act 1944—Report of the Town and Country Planning Board for 

the year 1948-49.

3. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,.
Government Business, No. 1, be postponed until later this day.

4. M e t r o p o l it a n  G a s  C o m p a n y ’s B i l l .— The Order of the Day for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.— Bill read a second time and committed to a Committee 
of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the' 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the- 
Council have agreed to the same without amendment.

5 . P r ic e s  R e g u l a t io n  B i l l .— The Order of the Day for the resumption of the debate on
the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.—Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee- 

had made progress in the Bill, and asked leave to sit again.
Resolved—That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.
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6. C o a l  M i n e  W o r k e r s  P e n s i o n s  ( A m e n d m e n t ) B i l l .—The President announced the receipt of a Message
from the Assembly transmitting a Bill intituled “ An Act to increase Certain Pensions and Additional 
Payments under the Coal Mine Workers Pensions Acts ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

7. M a s s e u r s  ( R e g i s t r a t i o n ) B i l l .—The President announced the receipt of a Message from the
Assembly returning this Bill and acquainting the Council that they have agreed to the same with 
an amendment and desiring the concurrence of the Council therein.

Ordered—That the amendment made by the Assembly in this Bill be considered later this day.

8. G e e l o n g  W a t e r w o r k s  a n d  S e w e r a g e  B i l l .—The President announced the receipt of a Message
from the Assembly acquainting the Council that they have agreed to the amendments made by 
the Council in this Bill.

9. B r e a d  I n d u s t r y  B i l l .—The Order of the Day for the resumption of the debate on the question,
That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable J. H. Lienhop moved, That the debate be now adjourned.
Debate ensued.
Question—That the debate be now adjourned—put.

The Council divided.

Ayes, 14.

The Hon. P. T. Byrnes,
P. L. Coleman,
A. M. Fraser,
T. Harvey,
P. P. Inchbold,
P. Jones,
P. J. Kennelly,
Col. G. V. Lansell,
J. H. Lienhop,
W. MacAulay,
C. E. McNally {Teller),
I. A. Swinburne,
F. M. Thomas {Teller),
D. J. Walters.

And so it was resolved in the affirmative.

The Honorable J. H. Lienhop moved, That the debate be adjourned until Tuesday next.
The Honorable A. E. McDonald moved, as an amendment, That the words “ Tuesday next ” be 

omitted with the view of inserting in place thereof the words “ the next day of meeting
Question—That the words proposed to be omitted stand part of the question—put.

The Council divided.

Ayes, 14.

The Hon. P. T. Byrnes,
P. L. Coleman (Teller),
A. M. Fraser,
T. Harvey,
P. P. Inchbold,
P. Jones,
P. J. Kennelly,
Col. G. V. Lansell,
J. H. Lienhop,
W. MacAulay,
C. E. McNally,
I. A. Swinburne (Teller),
F. M. Thomas,
D. J. Walters.

And so it was resolved in the affirmative.

Question—That the debate be adjourned until Tuesday next—put and resolved in the affirmative.

And then the Council, at twenty-seven minutes past Eleven o’clock, adjourned until to-morrow.

Noes, 11.

The Hon. W. J. Beckett,
E. P. Cameron,
G. L. Chandler,
C. P. Gartside,
J. A. Kennedy,
J. F. Kittson,
H. C. Ludbrook (Teller),
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod (Teller), 
R. C. Rankin.

Noes, 11.

The Hon. W. J. Beckett,
E. P. Cameron (Teller),
G. L. Chandler,
C. P. Gartside,
J. A. Kennedy,
J. F. Kittson (Teller),
H. C. Ludbrook,
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod,
R. C. Rankin.

ROY S. SARAH,
Clerk of the Legislative Council.



No. 39.

1. The President took the Chair and read the Prayer.
2. S o l d ie r  S e t t l e m e n t  (A m e n d m e n t ) B i l l — The President announced the receipt of a Message

from the Assembly transmitting a Bill intituled “ An Act to amend the Soldier Settlement Acts ” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

3. P a p e r s .— The following Papers, pursuant to the directions of an Act of Parliament, were laid
upon the Table by the Clerk :—

Teaching Service Act 1946—Amendment of Regulations—
Teaching Service (Classification, Salaries and Allowances) Regulations.
Teaching Service (Teachers Tribunal) Regulations.

4 .  P r ic e s  R e g u l a t io n  B i l l .— The Order of the Day for the further consideration of this Bill in
Committee of the whole having been read, the President left the Chair.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rapkin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

5. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B i l l .— The Order of the Day for the second reading of
this Bill having been read, the Honorable C. P. Gartside moved, That this Bill be now read a 
second time.

Debate ensued.
The Honorable P. Jones moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

6. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered— That the consideration of Orders of the Day,
Government Business, Nos. 3 and 4, be postponed until later this day.

7. M a s s e u r s  (R e g is t r a t io n ) B il l .— The Order of the Day for the consideration of the amendment
made by the Assembly in this Bill having been read, the said amendment was read and is as 
follows :—

Clause 2, line 23, omit “ this Act ” and insert “ the Principal Act ” .
On the motion of the Honorable C. P. Gartside, the Council agreed to the amendment made by

the Assembly and ordered the Bill to be returned to the Assembly with a Message acquainting 
them therewith.

8 . M oto r  Ca r  (A m e n d m e n t ) B i l l .— The Order of the Day for the second reading of this Bill having
been read, the Honorable A. E. McDonald moved, That this Bill be now read a second time. 

Debate ensued.
The Honorable F. M. Thomas moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

9. H e a l t h  (Ca t t l e ) B i l l .— The President announced the receipt of a Message from the Assembly
returning this Bill and acquainting the Council that they have agreed to the same with 
amendments and desiring the concurrence of the Council therein.

Ordered— That the amendments made by the Assembly in this Bill be considered on the next day
of meeting.

10. P o lic e  R e g u l a t io n  (A m e n d m e n t ) B il l .— The President announced the receipt of a Message from
the Assembly transmitting a Bill intituled 11 A n Act to amend the Police Regulation Acts ” and desiring 
the concurrence of the Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

11. Co a l  M i n e  W o r k e r s  P e n s i o n s  (A m e n d m e n t ) B i l l .— The Order of the Day for the second reading
of this Bill having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a 
second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until the next day of meeting.

12. A d j o u r n m e n t .— The Honorable J. A. Kennedy moved, by leave, That the Council, at its rising,
a d jo u rn  u n t il  T u e sd a y  n e x t .

Question—put and resolved in the affirmative.

And then the Council, at thirty-six minutes past Five o’clock, adjourned until Tuesday next.

ROY S. SARAH,
Clerk of the Legislative Council.



LEGISLATIVE COUNCIL
Notices o f Motion and Orders o f the Day.

N o .  3 9 .

T U E S D A Y ,  22nd N O V E M B E R ,  1949.
Government Business.

O r d e r s  o f  t h e  D a y  :—

1. H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B il l— (from Assembly—Hon. C. P. Gartside)—Second 
reading—Resumption of debate (Hon. P. Jones).

*2. S o l d ie r  Se t t l e m e n t  (A m e n d m e n t ) B ill— (from Assembly—Hon. A. G. Warner)— Second reading.

3. R e v o c a t io n  a n d  E x c is io n  of  Cr o w n  R e s e r v a t io n s  B il l—(from Assembly—Hon. C. P. Gartside)— 
Second reading.

*4. H e a l t h  ( C a t t l e )  B i l l — A m e n d m en ts  o f  t h e  A s s e m b ly —To be considered.

5. M otor  Ca r  (A m e n d m e n t ) B ill— (from Assembly— Hon. A. E. McDonald)—Second reading
:—Resumption of debate (Hon. F. M. Thomas).

6. A p p r o p r ia t io n  B il l— (from Assembly— Hon. J . A. Kennedy)— Second reading.

7. B r e a d  I n d u s t r y  B il l— (Hon. A. E. McDonald)—Second reading—Resumption of debate (Hon.
J. H. Lienhop).

8. Coal M in e  W o r k er s  P e n s io n s  (A m e n d m e n t ) B ill— (from Assembly— Hon. J. A. Kennedy)—
Second reading—Resumption of debate (Hon. W. J. Beckett).

*9. P o lice R e g u l a t io n  (A m e n d m e n t ) B il l — (from Assembly— Hon. J. A. Kennedy)— Second reading.

General Business.
O r d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E lec to r s  B il l—(Hon. A. M. Fraser)—Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

S E S S I O N A L  C O M M I T T E E S .

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. J ones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which an asterisk (* ) is prefixed appear for the first time.



LEGISLATIVE COUNCIL
Notices o f Motion and Orders o f the Day,

N o .  4 0 .

WEDNESDAY, 23rd NOVEMBER, 1949.
Question.

*1 . The Hon. A. M. F r a s e r  : To ask the Honorable the Commissioner of Public Works__
(a) Was the increase of 2d. to 2£d. per lb. in the price of beef recommended by the Prices

Ministers of the various States; if so, was same approved by Victoria.
(b) If not recommended by the Prices Ministers, was the increase recommended by the Prices

Decontrol Commissioner and approved by the Minister or the Government.
(c) Is the same increase applicable in all States 5 if not, what are the relative increases in each

State.

Government Business.

N otice o f M o t io n  :—

*1. The Hon. C. P. G a r t s id e  : To move, That he have leave to bring in a Bill to amend Section 
Seventeen of the Medical Act 1928.

O r d e r s  o f t h e  D a y  :—

1. P olice  R e g u l a t io n  (A m e n d m e n t ) B il l— (from Assembly—Hon. J. A. Kennedy)—Second reading.
"2. R e v o c a t io n  a n d  E x c is io n  o f  Cr o w n  R e s e r v a t io n s  B il l—(from Assembly—Hon. C. P. Gartside)— 

Second reading—Resumption of debate (Hon. W. J. Beckett).
-3. Coal  M in e  W o r k e r s  P e n s io n s  (A m e n d m e n t ) B il l— (from Assembly—Hon. J. A . Kennedy)— 

Second reading—Resumption of debate (Hon. W. J. Beckett).
4. H e a l t h  (Ca t t l e ) B il l—A m e n d m e n t s  o f  t h e  A s se m b l y —To be considered.
5 . Motor  Ca r  (A m e n d m e n t ) B il l— (from Assembly— Hon. A. E. McDonald)— Second reading

—Resumption of debate (Hon. F. M. Thomas).
6 . A p p r o p r ia t io n  B il l— (from Assembly—Hon. J. A. Kennedy)—Second reading.
7. B r e a d  I n d u s t r y  B il l— (Hon. A. E. McDonald)—To be further considered in Committee.

*8 . L ic e n s in g  (A m e n d m e n t ) B il l—(from Assembly—Hon. A. E. McDonald)—Second reading.

General Business.

O r d e r  o f  t h e  D a y  :—

1. L e g i s l a t i v e  C o u n c i l  E l e c t o r s  B i l l — (Hon. A. M .  Fraser)— Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

S E S S I O N A L  C O M M I T T E E S .

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennelly, G. S. McArthur, and A. E .  McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .—The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L. Coleman, P. P. Inchbold, R. C. Rankin, and W. 
Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E .  Isaac, P. Jones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* Notifications to which an asterisk (* ) is prefixed appear for the first time.



LEGISLATIVE COUNCIL

Notices o f Motion and Orders o f the Day.

No. 41. .

THURSDAY, 24th  NOVEMBER, 1949.

Government Business.

O r d e r s  o f  t h e  D a y  :—

1. L ic e n s in g  (A m e n d m e n t ) B il l — (from Assembly—Hon. A. E. McDonald)—S eco n d  read in g .

*2. M il k  P a s t e u r iz a t io n  B il l — (from Assembly—Hon. C. P. Gartside)—S e c o n d  read in g .

*3 . Cr o y d o n  F r u it  Cool  S t o r e s  B il l — (from Assembly—Hon. J. A. Kennedy)—S eco n d  read in g .

*4 . B u s in e s s  I n v e s t ig a t io n s  B il l — {from Assembly—Hon. A. G. Warner)— S eco n d  read in g .

*5 . M e d ic a l  (Ca n c e r ) B il l — (Hon. C. P. Gartside)— S e c o n d  rea d in g .

6. P o lic e  R e g u l a t io n  (A m e n d m e n t ) B il l — (from Assembly—Hon. J. A. Kennedy)— S eco n d  read in g
—Resumption of debate (Hon. A . M . Fraser).

7. M oto r  Ca r  (A m e n d m e n t ) B il l — (from Assembly— Hon. A. E. McDonald)— S eco n d  read in g
—Resumption of debate (Hon. II. C. Ludbrook).

8. B r e a d  I n d u s t r y  B il l — (Hon. A. E. McDonald)— To be further considered in Committee.

General Business.

Or d e r  o f  t h e  D a y  :—

1. L e g is l a t iv e  Co u n c il  E l e c t o r s  B il l — (Hon. A. M . Fraser)— Second reading.

ROY S. SARAH, CLIFDEN EAGER,
Clerk of the Legislative Council. President.

SESSIONAL COMMITTEES.

E l e c t i o n s  a n d  Q u a l i f i c a t i o n s .—The Honorables W. J. Beckett, G. L. Chandler, P. P. Inchbold, J. A. 
Kennedy, P. J. Kennedy, G. S. McArthur, and A. E. McDonald.

S t a t u t e  L a w  R e v i s i o n  ( J o i n t ) .—The Honorables P. T. Byrnes, A. M. Fraser, G. S. McArthur, A. E. 
McDonald, F. M. Thomas, and D. J. Walters.

S t a n d i n g  O r d e r s .— The Honorables the President, Sir William Angliss, W. J. Beckett, Sir Frank 
Clarke, A. M. Fraser, C. P. Gartside, T. Harvey, J. H. Lienhop, W. MacAulay, and R. C. Rankin.

H o u s e  ( J o i n t ) .—The Honorables the President (ex officio), Sir William Angliss, P. T. Byrnes, Sir 
Frank Clarke, P. J. Kennedy, and G. J. Tuckett.

L i b r a r y  ( J o i n t ) .—The Honorables the President, P. L . Coleman, P. P. Inchbold, R. C. Rankin, and W .  

Slater.

P r i n t i n g .—The Honorables the President, P. T. Byrnes, G. L. Chandler, C. E. Isaac, P. J ones, J. F. 
Kittson, Colonel G. V. Lansell, W. MacAulay, R. C. Rankin, and F. M. Thomas.

* N otifications to which an asterisk  (* ) is prefixed appear fo r the first time.



LEGISLATIVE COUNCIL.

MINUTES OF THE PROCEEDINGS
No. 40.

TUESDAY, 22nd NOVEMBER. 1949.

1. The President took the Chair and read the Prayer.

2. D is t in g u is h e d  V is it o r . The Honorable J. A. Kennedy moved, by leave, That a chair be provided
on the floor of the Council Chamber for the Honorable James A. Dimmitt, Chairman of Committees 
of the Legislative Council of Western Australia.

Question—put and resolved in the affirmative.
The Honorable James A. Dimmitt then entered the Chamber and was accommodated with a chair 

at the right of the President.

3. Me ssa g e  fr o m  H is  E x c e l l e n c y  t h e  L ie u t e n a n t -G o v e r n o r .— The Honorable J. A. Kennedy
presented a Message from His Excellency the Lieutenant-Governor, as Deputy for the Governor, 
informing the Council that he had, this day, given the Royal Assent to the undermentioned Acts
presented to him by the Clerk of the Parliaments, viz. :—

Railway Loan Application Act.
Local Authorities Superannuation (Amendment) Act.
Public Works Loan and Application Act.
Motor Car (Registration) Act.
Barwon River Improvement (Amendment) Act.

4. L ic e n s in g  (A m e n d m e n t ) B il l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act to amend Section Ninety of the ‘ Licensing Act 1928 ’ ” 
and desiring the concurrence of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and, by leave and after debate, to be read a second 
time later this day.

5. J u st ic e s  (S e r v ic e  of P r o c e ss) B il l .— The President announced the receipt of a Message from the
Assembly returning this Bill and acquainting the Council that they have agreed to the same with 
an amendment and desiring the concurrence of the Council therein.

Ordered—That the foregoing Message be taken into consideration later this day.

6. V e r m in  a n d  N o x io u s  W e e d s  B i l l .—The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to the amendments made by the 
Council in this Bill.

7. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Explosives Act 1928—Order in Council relating to Definition of Explosives—Class 3— 
Nitro-compound.

Land Act 1928—Schedule of Country lands proposed to be sold by public auction.
Melbourne and Metropolitan Board of Works Act 1928—Statement of Accounts and 

Balance-sheet of the Board together with Schedule of Contracts for the year 1948-49.
Motor Car (Third-Party Insurance) Act 1939—State Motor Car Insurance Office—Report, 

Profit and Loss Account, and Balance-sheet for the year 1948-49.
Public Service Act 1946—Amendment of Public Service (Public Service Board) Regulations— 

Part I.—Appointments to the Administrative, Professional, and Technical and General 
Divisions—Regulation 11.

Part III. Salaries, Increments and Allowances—
Administrative Division—Department of Premier.
Temporary Employees—Department of Chief Secretary.

Town and Country Planning Act 1944— City of Brunswick Planning Scheme 1949.
Workers Compensation Act 1928—State Accident Insure' ce Office—Report, Profit and Loss 

Account, and Balance-sheet for the year 1948-49.



8 . H e a l t h  (T u b e r c u l o s is  A r r a n g e m e n t ) B i l l .— The Order of the D ay for the resumption of the debate
on the question, That this Bill be now read a second time, was read and, after further debate, the  
question being put was resolved in the affirmative.—Bill read a second time and committed to 
a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable Sir William Angliss having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

9 . S o l d ie r  S e t t l e m e n t  (A m e n d m e n t ) B i l l .— The Order of the D ay for the second reading of th is
Bill having been read, the Honorable A. G. Warner moved, That this Bill be now read a second
time.

Debate ensued.
The Honorable P. J. Kennelly moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until later this day.

10. V e r m in  a n d  N o x io u s  W e e d s  B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a communication from the Clerk of the Parliaments (pursuant to Joint 
Standing Order No. 21), calling attention to a clerical error in this Bill, viz. :— In clause 15, 
sub-clause (2), line 28, the word “ on ” has been inserted instead of the word “ to ”, and 
acquainting the Council that they have agreed that such error be corrected by the insertion of the 
word “ t o ” instead of the word' “ o n ” in clause 15, sub-clause (2), line 28, and desiring the 
concurrence of the Council therein.

On the motion of the Honorable C. P . Gartside, the Council concurred with the Assembly in the 
correction of the clerical error discovered in this Bill and ordered that the communication from 
the . Clerk of the Parliaments be returned to the Assembly with a Message acquainting them  
therewith.

11. P o s t p o n e m e n t  o f  O r d e r s  o f  t h e  D a y .— Ordered, after debate— That the consideration of Orders
of the D ay, Government Business, Nos. 3 to 6 inclusive, be postponed until later this day.

12. B r e a d  I n d u s t r y  B i l l .— The Order of the D ay for the resumption of the debate on the question,
That this Bill be now read a second time, was read and, after further debate, the question being 
put was resolved in the affirmative.— Bill read a second time and committed to a Committee of 
the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin reported that the Committee had 

made progress in the Bill, and asked leave to sit again.
Resolved— That the Council will, on the next day of meeting, again resolve itself into the said 

Committee.

13. S o l d ie r  S e t t l e m e n t  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate
on the question, That this Bill be now read a second tim e, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second tim e and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with an amendment, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with an amendment and desiring their concurrence therein.

14. J u s t ic e s  (S e r v ic e  o f  P r o c e s s ) B i l l .— The Order of the D ay for the consideration of the'
amendment made by the Assembly in this Bill having been read, the said amendment was read 
and is as follows :—

Clause 3, insert the following sub-clauses to  follow sub-clause (3) :—
“ ( ) In any case in which a copy of a summons posted pursuant to this section does 

not in fact come to the notice of the defendant prior to his being convicted by the court 
he shall be entitled within seven days after his becoming aware of his conviction to serve 
by registered post upon the clerk of the court of petty sessions by which he was so 
convicted a notice that he desires a re-hearing of the information referred to in the 
summons.

( ) As soon as practicable after the receipt of any such notice the said clerk shall 
fix the day and tim e for the re-hearing and shall notify the informant and the defendant 
of the day and tim e so fixed by notice sent by ordinary prepaid post or by personal service 
(whichever may be more practicable or convenient).

( ) On the day so fixed the court shall proceed to consider the information and 
unless the court otherwise orders the conviction already recorded shall be set aside by 
the court and the information referred to in the summons shall be re-heard by the court 
either at a time then fixed by the court or at such later time as to the court may seem 
just and proper. ”

On the motion of the Honorable A. E. McDonald, and after debate, the Council agreed to the 
amendment made by the Assembly and ordered the Bill to be returned to the Assembly with a 
Message acquainting them therewith.
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5. R e v o c a t io n  a n d  E x c i s io n  o f  Cr o w n  R e s e r v a t io n s  B il l .— The Order of the Day for the second 
reading of this Bill having been read, the Honorable C. P. Gartside moved, That this Bill be now 
read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until the next day of meeting.

16. A d j o u r n m e n t .—The Honorable J. A . Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at fifty-seven minutes past Eleven o’clock, adjourned until to-morrow.

ROY S. SARAH,
Clerk of the Legislative Couneil.

No. 41.

WEDNESDAY, 23rd NOVEMBER, 1949.
1. The President took the Chair and read the Prayer.

2. M il k  P a s t e u r iz a t io n  B i l l .—The President announced the receipt of a Message from the Assembly
transmitting a Bill intituled “ An Act relating to the Pasteurization of Milk ” and desiring the 
concurrence of the Council therein. ■

On the motion of the Honorable C. P. Gartside, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

3. P olic e  O f f e n c e s  (A m e n d m e n t ) B il l .—The President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to this Bill without amendment.

4. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Apprenticeship Act 1928—Amendment of Regulations—
Aircraft Trades Regulations (No. 1).
Boilermaking and/or Steel Construction Trades Regulations (No. 2).
Boot Trades Regulations (No. 2).
Bricklaying Trade Regulations (No. 1).
Butchering and/or Small Goods Making Trades Regulations (No. 1).
Carpentry and Joinery Regulations (No. 1).
Dental Mechanic Trade Regulations (No. 1).
Electrical Trades Regulations.
Electroplating Trade Regulations (No. 1).
Engineering Trades Regulations (No. 2).
Engineering Trades Regulations (No. 4).
Fibrous Plastering Trade Regulations (No. 2).
Ladies’ and/or Men’s Hairdressing Trades Regulations (No. 1).
Motor Mechanics Trades Regulations.
Moulding Trades Regulations (No. 2).
Painting, Decorating and Sign writing Regulations (No. 2).
Pastrycooking Trade Regulations (No. 1).
Plastering Regulations (No. 2).
Plumbing and Gasfitting Trades Regulations.
Printing and Allied Trades Regulations.
Printing Trades Regulations (No. 1).
Sheet Metal Trade Regulations (No. 2).
Watch and/or Clock Making Trades Regulations (No. 1).

Hospitals and Charities Act 1948—Certificate of the Minister of Health relatmg to the 
proposed compulsory resumption - of land for the purposes of the Latrobe Valley
Community Hospital. . .

Vermin and Noxious Weeds Act 1928—Amendment of the Bonus for Vermin Destruction
Regulations 1928.

5. M e d ic a l  (Ca n c e r ) B il l .— On the motion of the Honorable C. P. Gartside, leave was given to
bring in a Bill to amend Section Seventeen of the Medical Act 1928, and the said Bill was read a first 
time and ordered to be printed and, by leave, to be read a second time later this day.

6 P olic e  R e g u l a t io n  (A m e n d m e n t ) B il l .—The Order of the Day for the second reading of this Bill 
having been read, the Honorable J. A. Kennedy moved, That this Bill be now read a second
time.

Debate ensued.
The Honorable A. M. Fraser moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until later this day.



7. R e v o c a t io n  a n d  E x c is io n  o f  Cr o w n  R e s e r v a t io n s  B il l .— The Order of the Day for the
resumption of the debate on the question, That this Bill be now read a second time, was read and, 
after further debate, the question being put was resolved in the affirmative.—Bill read a second 
time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

8. Co a l  M i n e  W o r k e r s  P e n s i o n s  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of
the debate on the question, That this Bill be now read a second time, was read and, after further 
debate, the question being put was resolved in the affirmative.—Bill read a second time and 
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

9. H e a l t h  (Ca t t l e ) B i l l .— The Order of the Day for the consideration of the amendments made in this
Bill by the Assembly having been read, the said amendments were read and are as follow :—

1 . Clause 2, paragraph (a), page 2, line 4 , omit “ an export ” and insert “ a meat export ” .
2 . ,, paragraph (a), page 2 , sub-paragraph (ii), hues 1 4 - 1 6 ,  omit “ whether in viable,

dead or degenerate (caseous or calcified) state ” and insert “ in viable 
state

Amendment 1 agreed to.
Amendment 2, after debate, agreed to.
Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 

Council have agreed to the amendments made by the Assembly in this Bill.

1 0 . M o t o r  Ca r  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate on the
question, That this Bill be now read a second time, having been read—

Debate resumed.
The Honorable H. C. Ludbrook moved, That the debate be now adjourned.
Question— That the debate be now adjourned—put and resolved in the affirmative.
Ordered— That the debate be adjourned until later this day.

1 1 . A p p r o p r ia t io n  B il l .— This Bill was, according to Order and after debate, read a second time and
committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was, 
after debate, read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

1 2 . S o l d ie r  S e t t l e m e n t  (A m e n d m e n t ) B i l l .— The President announced the receipt of a Message from
the Assembly acquainting the Council that they have agreed to the amendment made by the Council 
in this Bill.

1 3 . F o o t w e a r  R e g u l a t io n  (A m e n d m e n t ) B il l .— The President announced the receipt of a Message from
the Assembly acquainting the Council that they have agreed to this Bill without amendment.

1 4 . B r e a d  I n d u s t r y  B i l l .— The Order of the D ay for the further consideration of this Bill in Committee
of the whole having been read, the President left the Chair.

House in Committee.

And the Council having continued to sit until after Twelve of the clock—

THURSDAY, 2 4 t h  NOVEMBER, 1 9 4 9 .

The President resumed the Chair; and the Honorable R. C. Rankin reported that the Committee 
had made progress in the Bill, and asked leave to sit again.

Resolved— That the Council will, on the next day of meeting, again resolve itself into the said 
Committee.

1 5 . Cr o y d o n  F r u i t  C o o l  S t o r e s  B i l l .— The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ A n Act relating to the Croydon Fruit Cool Stores ” and 
desiring the concurrence of the Council therein.

Bill ruled to be a Private Bill.
The Honorable J. A. Kennedy moved, That th is Bill be dealt with as a Public Bill.
Debate ensued.
Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That this Bill be now read a first time.
Question—put and resolved in the affirmative.—Bill read a first time and ordered to be printed 

and to  be read a second time on the next day of meeting.



16. B u s in e s s  I n v e s t ig a t io n s  B i l l — The President announced the receipt of a Message from the
Assembly transmitting a Bill intituled “ An Act relating to the Investigation of the Affairs of certain 
Businesses and Restrictions on the Offering of Interests in certain Businesses for Subscription or 
Purchase, and for other purposes ” and desiring the concurrence of the Council therein.

On the motion of the Honorable A. G. Warner, the Bill transmitted by the foregoing Message was 
read a first time and ordered to be printed and to be read a second time on the next day of 
meeting.

17. A d j o u r n m e n t .— A l t e r a t io n  of H o u r  of M e e t in g .— The Honorable J. A. Kennedy moved, by
leave, That the Council, at its rising, adjourn until this day at Two o’clock.

Question—put and resolved in the affirmative.
The Honorable J. A. Kennedy moved, That the House do now adjourn.
Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at twenty-eight minutes past One o’clock in the morning, adjourned until this 
day.

ROY S. SARAH,
Clerk of the Legislative Council.

No. 42.

THURSDAY, 24th  NOVEMBER, 1949.

1. The President took the Chair and read the Prayer.

2. P a p e r s .—The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

Free Library Service Board Act 1946—Report of the Free Library Service Board for the year 
1948-49.

Public Library National Gallery and Museums Act 1944—Reports, with Statements of 
Income and Expenditure, for the year 1948-49 of the—

Trustees of the Public Library.
Trustees of the National Gallery.
Trustees of the National Museum and Museum of Applied Science.
Building Trustees of the Public Library, National Gallery and Museums.

3. L ic e n s in g  (A m e n d m e n t ) B il l .—The Order of the Day for the second reading of this Bill having
been read, the Honorable A. E. McDonald moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until later this day.

4. M il k  P a s t e u r iz a t io n  B il l .—The Order of the Day for the second reading of this Bill having been
read, the Honorable C. P. Gartside moved, That this Bill be now read a second time.

The Honorable W. J. Beckett moved, That the debate be now adjourned.
Question—That the debate be now adjourned—put and resolved in the affirmative.
Ordered—That the debate be adjourned until later this day.

5. Cr o y d o n  F r u it  Cool S to r e s  B il l .— This Bill was, according to Order and after debate, read a
second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill 
was read a third time and passed.

Ordered That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

6. P o s t p o n e m e n t  o f  Or d e r  of  t h e  D a y .—Ordered—That the consideration of Order of the Day,
Government Business, No. 4, be postponed until later this day.

7. M e d ic a l  (Ca n c e r ) B il l .—This Bill was, according to Order and after debate, read a second time
and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with an amendment, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered That the Bill be transmitted to the Assembly with a Message desiring their concurrence
therein.



8. L i c e n s in g  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second time and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill w ithout amendment, the Report was adopted, and the Bill 
was read a third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

9. M il k  P a s t e u r iz a t io n  B i l l .— The Order of the D ay for the resumption of the debate on the question
That this Bill be now read a second time, was read and, after further debate, the question being 
put was resolved in the affirmative.— Bill read a second time and committed to  a Committee of the 
whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with amendments, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them  that the Council 
have agreed to the same with amendments and desiring their concurrence therein.

10. P o s t p o n e m e n t  o f  O r d e r  o f  t h e  D a y .— Ordered— That the consideration of Order of the Day,
Government Business, No. 6, be postponed until later this day.

11. M o t o r  Ca r  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate on the
question, That this Bill be now read a second time, was read and, after further debate, the question 
being put was resolved in the affirmative.— Bill read a second time and committed to a Committee 
of the whole.

House in Committee.
The Deputy-President resumed the Chair ; and the Honorable Sir William Angliss having reported 

that the Committee had agreed to the Bill with amendments, the House ordered the Report to be 
taken into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third tim e and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the Council 
have agreed" to the same with amendments and desiring their concurrence therein.

12. P o l ic e  R e g u l a t io n  (A m e n d m e n t ) B i l l .— The Order of the D ay for the resumption of the debate
on the question, That this Bill be now read a second time, was read and, after further debate, the 
question being put was resolved in the affirmative.— Bill read a second tim e and committed to a 
Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the Committee 

had agreed to the Bill with amendments, the House ordered the Report to be taken into consideration 
this day, whereupon the House adopted the Report, and the Bill was read a third tim e and 
passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with amendments and desiring their concurrence therein.

13. L o c a l  G o v e r n m e n t  B i l l .— The President announced the receipt of a Message from the Assembly
returning this Bill and acquainting the Council that they have agreed to the same with 
amendments and desiring the concurrence of the Council therein.

Ordered— That the foregoing Message be taken into consideration later this day.

14. T o u r is t s ’ R e s o r t s  D e v e l o p m e n t  ( F i n a n c i a l ) B i l l .— The President announced the receipt of a
Message from the Assembly transm itting a Bill intituled “ A n  Act to amend Sections Three and 
Five of the Tourists’ Resorts Development Act 1938 ” and desiring the concurrence of the 
Council therein.

On the motion of the Honorable J. A. Kennedy, the Bill transmitted by the foregoing Message was 
read a first tim e and ordered to be printed and, by leave, to be read a second tim e later this 
day.

15. P a p e r s .— The following Papers, pursuant to the directions of several Acts of Parliament, were laid
upon the Table by the Clerk :—

State Electricity Commission Act 1928— Report of the State Electricity Commission for 
the year 1948-49.

Workers’ Compensation Acts— Workers’ Compensation Board Fund— Balance-sheet and 
Statem ent of Receipts and Expenditure for the year 1948-49.

16. B u s i n e s s  I n v e s t i g a t i o n s  B i l l .— The Order of the D ay for the second reading of this Bill having
been read, the Honorable A. G. Warner moved, That this Bill be now read a second time.

Debate ensued.



And the Council having continued to sit until after Twelve of the clock—
FRIDAY, 25 t h  NOVEMBER, 1949.

Debate continued.
Question put and resolved in the affirmative.—Bill read a second time and committed to a Committee 

of the whole.
House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill with an amendment, the House ordered the Report to be taken 
into consideration this day, whereupon the House adopted the Report, and the Bill was read a 
third time and passed.

Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same with an amendment and desiring their concurrence therein.

17. L ocal G o v e r n m e n t  B i l l .—The Order of the Day for the consideration of the amendments made
by the Assembly in this Bill having been read, the said amendments were read and are as 
follow :—

1. Clause 3, omit this clause.
2. Clause 5, paragraph (a), line 27, before “ No person ” insert “ Except with the consent

of the Minister ”.
3. ,, page 3, paragraph (b), line 7, after “ section ” insert “ except with the consent

o.f the Minister ”.
4. Clause 6, page 6, paragraph (d), line 25, after “ used ” insert “ immediately ”.
5. Clause 11, line 11, omit “ Ten ” and insert “ Five ”.
6. „ line 17, omit “ Ten ” and insert “ Five ”.
7. Clause 14, line 6, omit “ shall ” and insert “ may ”.
8. ,, line 20, omit “ one acre ” and insert “ five acres ”.

Insert the following new clauses to follow clause 28 :—
9. A. In section eight hundred and sixty-one of the Principal Act after the words “ or joint 

regulation made thereunder ” there shall be inserted the words “ or of any other enactment 
by-law regulation or joint regulation which is administered by the municipality ” .

10. AA. (1) After paragraph {n) of section eight hundred and ninety-eight of the Principal
Act there shall be inserted the following paragraph :—

“ (o) empower any council to make by-laws for or with respect to any matter left to
be determined applied dispensed with or regulated by the council or any 
matter in respect of which powers are conferred or duties are imposed on the council
under the regulations, and any such by-law shall be made as if the making thereof
were authorized by paragraph (a) of sub-section (1) of section one hundred and 
ninety-eight of this Act.”

(2) This section shall apply and be deemed to have applied in respect of any 
regulation made before the commencement of this Act under Part XLIX. of the 
Principal Act or any corresponding previous enactment, and any by-law made or 
purporting to have been made under any such regulation before the commencement 
of this Act shall be deemed to have been made under paragraph (a) of sub-section (1) 
of section one hundred and ninety-eight of the Principal Act or any corresponding 
previous enactment.

11. BB. At the end of section nine hundred and one of the Principal Act there shall be 
inserted the following sub-section :—

“ (6) The Governor in Council may by Order provide for and allow the relaxation 
of the requirements of any regulation under this Part or of any other regulation 
joint regulation or by-law under this Act so far as relates to pre-cut houses 
imported for any Government Department which are erected within a period
of twelve months after the commencement of the Local Government Act 1949 ” .

Amendments 1 to 3, after debate, agreed to.
Amendment 4 agreed to.
Amendments 5 to 7, after debate, agreed to.
Amendments 8 to 10 agreed to.
Amendment 11, after debate, agreed to.
Ordered—That the Bill be returned to the Assembly with a Message acquainting them that the 

Council have agreed to the amendments made by the Assembly in this Bill.

18. P u b l ic  L ib r a r y  N a t io n a l  G a l l e r y  a n d  M u s e u m s  B i l l — The President announced the receipt
of a Message from the Assembly transmitting a Bill intituled “ An Act to make Provision with respect 
to the Museum of Applied Science of Victoria, and for other purposes ” and desiring the concurrence 
of the Council therein.

On the motion of the Honorable A. E. McDonald, the Bill transmitted by the foregoing Message 
was read a first time and ordered to be printed and, by leave, to be read a second time 
later this day.

19. M ilk  P a s t e u r i z a t i o n  B i l l . —The "President announced the receipt of a Message from the
Assembly acquainting the Council that they have agreed to the amendments made by the 
Council in this Bill.



20. B u il d i n g  O p e r a t io n s  a n d  B u i l d i n g  M a t e r ia l s  Co n t r o l  (A m e n d m e n t ) B i l l . The President
announced the receipt of a Message from the Assembly returning this Bill and acquainting the Council 
that they have agreed to the same with amendments and desiring the concurrence of 
the Council therein.

Ordered—That the foregoing Message be now taken into consideration.
And the said amendments were read and are as follow :—

1. Clause 3, omit this clause.
2. Clause 4, omit this clause.
3. Clause 6, line 13, omit “ production
4. ,, line 18, omit “ production ” .

Insert the following new clause to follow clause 6 :—
5. A. At the end of section eighteen of the Principal Act there shall be inserted the following 

sub-section :—
“ (2) Where any structure other than a dwelling house is erected or 

altered in contravention of the provisions of this Act the Court, in addition 
to imposing a penalty under the last preceding sub-section, may order that 
the owner of the structure shall, within such period as the Court directs, pull 
down such structure and sell the materials thereof by public auction.” 

Amendments 1 and 2, after debate, agreed to.
Amendments 3 and 4 agreed to.
Amendment 5, after debate, agreed to.
Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the

Council have agreed to the amendments made by the Assembly in this Bill.
21. T o u r is t s ’ R e s o r t s  D e v e l o p m e n t  (F i n a n c i a l ) B i l l .— This Bill was, according to Order and after

debate, read a second time and committed to a Committee of the whole.
House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the
Council have agreed to the same without amendment.

22. P u b l ic  L i b r a r y  N a t io n a l  Ga l l e r y  a n d  M u s e u m s  B i l l .— This Bill was, according to Order and
after debate, read a second time and committed to a Committee of the whole.

House in Committee.
The President resumed the Chair ; and the Honorable R. C. Rankin having reported that the 

Committee had agreed to the Bill without amendment, the Report was adopted, and the Bill was 
read a third time and passed.

Ordered— That the Bill be returned to the Assembly with a Message acquainting them that the 
Council have agreed to the same without amendment.

23. P o l ic e  R e g u l a t io n  (A m e n d m e n t ) B i l l .— The President announced the receipt of a Message from
the Assembly acquainting the Council that they have agreed to the amendments made by the 
Council in this Bill.

24. B u s i n e s s  I n v e s t i g a t i o n s  B i l l .— The President announced the receipt of a Message from the Assembly
acquainting the Council that they have agreed to the amendment made by the Council in this 
Bill.

25. M o to r  Ca r  (A m e n d m e n t ) B i l l .— The President announced the receipt of a Message from the Assembly
acquainting the Council that they have agreed to some of the amendments made by the Council 
in this Bill and have disagreed with one of the said amendments.

Ordered— That the foregoing Message be now taken into consideration.
And the said amendment was read and is as follows :—

Am endm ents made by the Legislative Council. H ow dealt with by the
J °  Legislative Assembly.

15. Clause 17, page 20, lines 21-3, omit “ or unless there are ")
reasonable grounds for the belief that he intends > Disagreed with.
to start or drive the motor car ” . J

On the motion of the Honorable A. E. McDonald, and after debate, the Council did not insist on
their amendment disagreed with by the Assembly, and ordered the Bill to be returned to the
Assembly with a Message acquainting them therewith.

26. A d j o u r n m e n t .— The Honorable J. A . Kennedy moved, by leave, That the Council, at its rising,
adjourn until a day and hour to be fixed by the President or, if the President is unable to act 
on account of illness or other cause, by the Chairman of Committees, which time of meeting shall
be notified to each Honorable Member by telegram or letter.

Debate ensued.
Question—put and resolved in the affirmative.

And then the Council, at forty-six minutes past Two o’clock in the morning, adjourned until a day and hour
to be fixed by the President or, if the President is unable to act on account of illness or other
cause, by the Chairman of Committees, which time of meeting shall be notified to each Honorable 
Member by telegram or letter.

ROY S. SARAH,
Clerk of the Legislative Council.



BILLS ASSENTED TO AFTER THE FINAL ADJOURNMENT OF BOTH HOUSES AND
BEFORE THE PROROGATION.

The following Messages from His Excellency the Governor were received after the final 
adjournment of both Houses :—

DALLAS BROOKS,
Governor of Victoria.

The Governor informs the Legislative Council that he has, on this day, given the 
Royal Assent to the undermentioned Acts of the present Session, presented to him by the 
Clerk of the Parliaments, viz :—

Portland Harbor Trust Act 1949.
Land (Grants and Leases) Act 1949.
Geelong Waterworks and Sewerage Act 1949.
Metropolitan Gas Company’s Act 1949.

The Governor’s Office,
Melbourne, 28th November, 1949.

DALLAS BROOKS,
Governor of Victoria.

The Governor informs the Legislative Council that he has, on this day, given the 
Royal Assent to the undermentioned Acts of the present Session, presented to him by the 
Clerk of the Parliaments, viz :—

Prices Regulation Act 1949.
Masseurs (Registration) Act 1949.
Vermin and Noxious Weeds Act 1949.
Health (Tuberculosis Arrangement) Act 1949.
Justices (Service of Process) Act 1949.
Police Offences (Amendment) Act 1949.
Revocation and Excision of Crown Reservations Act 1949.
Coal Mine Workers Pensions (Amendment) Act 1949.
H ealth  (Cattle) Act 1949.
Soldier Settlement (Amendment) Act 1949.
Footwear Regulation (Amendment) Act 1949.
Croydon Fruit Cool Stores Act 1949.
Licensing (Amendment) Act 1949.
Local Government Act 1949.
Milk Pasteurization Act 1949.
Building Operations and Building Materials Control (Amendment) Act 1949.
Tourists’ Resorts Development (Financial) Act 1949.
Public Library National Gallery and Museums Act 1949.
Police Regulation (Amendment) Act 1949.
Business Investigations Act 1949.

„ Motor Car (Amendment) Act 1949.

The Governor’s Office,
Melbourne, 6th December, 1949.

On the 6th December, 1949, His Excellency the Governor gave the Royal Assent to the 
following Act, presented by Mr. Speaker :—

Appropriation Act 1949.
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QUESTIONS ASKED BY HONORABLE MEMBERS, AND REPLIES THERETO.

Nam e o f  Member and Subject-m atter.
Number o f 

Notice-Paper. 
(Question.)

Page in 
Eavsard 
(Reply.)

BECKETT, Hon. W. J.—
Forestry Pulp and Paper Company 2, 4 153, 433

BYRNES, Hon. P. T.—
Spirit Merchants’ Licences—Wine-making industry 2 154

CHANDLER, Hon. G. L.—
Kinglake National Park 21 2413
Melbourne City Council Markets—Stall rentals 4 433

COLEMAN, Hon. P. L.— 
Building Materials—

Advisory Committee 21 2413
Production in Victoria 17 2076

Coal—Importation and production in Victoria 17 2078
Railways Commissioners—Chairman’s retiring allowance 36 3850
Town Planning— Bridge-road, Richmond ..  . .  . . . 34 3639

FRASER, Hon. A. M.—
Housing Commission—

Amortization Payments— Concessions to purchaser-tenants 3 274
Northcote-East Preston railway land—Policy in regard to acquisition 34 3640
Street Construction in West Heidelberg Settlement 35 3726

Metropolitan Gas Company—Sale of gas residuals 25 2730
Police—Alleged intimidation of person arrested 1 79
Prices Regulation—

Appointment of Advisory Committees—Price of gas 17 2077
Beef—Increased price in various States 40 4249
Goods and Services Decontrolled—Price increases 17 2078
Metropolitan Gas Company—Price of gas residuals 20 2336
Petrol Price—Conference of Prices Ministers 1 79

Road Accidents—Damages ascertained by Prothonotary 12 1234

HARVEY, Hon. T.—
Housing Commission—Housing accommodation at Royal Agricultural

Showgrounds 36 3850
Milk Supply—Deliveries to metropolis 5 507
Railways—Traffic through Longwarry Station 5 507
Rivers and Streams Fund 14 1404
State Electricity Commission—Salaries of members and employees 5 506
State Rivers and Water Supply Commission—Heyfield irrigation channels 5 507
Unemployment Relief Fund 14 1404

JONES, Hon. P.—
Scholarships—‘Commonwealth Reconstruction Training Scheme—Grants to

University of Melbourne 19 2223
State Primary Schools—Central heating 11 1102

KENNELLY, Hon. P. J.—
Legislative Council Staff—Overtime 2 154
Salvage Operations—s.s. KctkariJci . .  . . • • 2 154

LIENHOP, Hon. J. H.—
16 1989Cancer— Legislation to prevent unskilled treatment

Gold Mining— Covering unprotected shafts—Removal of sand dumps 34 3639

MacAULAY, Hon. W.—
506Soldier Settlement—Payment of municipal rates 5

McBRIEN, Hon. L. H.—
507Legislative Council Staff—Overtime

SLATER, Hon. W.— 2729Police Force—Pensions 25

SWINBURNE, Hon. I. A.—
20 2335Decentralization Fund—Assistance to industries

Inland Meat Killing Centres 15 1571
Meat Contracts at Kiewa 36 3850
Soldier Settlement—Holdings and applications 16 1990
Werribee Sewerage Farm—Beef measles infection 31 3340

WALTERS, Hon. D. J.— .
2585"Dpf-cntralization—Ministerial policy 23

* Question asked without notice.
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' GOVERNMENT GAZETTE
igl Pubiiskeb bg ^Utthnritg.
IS
|'  j; [R eg is te red  a t the  General P o s t Office, M elbourne, fo r transm ission  by p o st as a new spaper.]

No. 277] THURSDAY, APRIL 13. [1950

PROROGUING THE PARLIAMENT OF VICTORIA.

M  PROCLAMATION

By His Excellency the Governor of the State of Victoria and its Dependencies in the Commonwealth of Australia,
&c., &c., &c.

W HEREAS the Parliament of Victoria stands adjourned until such day and hour as may be fixed by the 
President of the Legislative Council and the Speaker of the Legislative Assembly respectively : Now 

I, the Governor of the State of Victoria, in the Commonwealth of Australia, do by this my Proclamation 
prorogue the said Parliament of Victoria until Wednesday, the twenty-sixth day of April, 1950.

Given under my Hand and the Seal of the State of Victoria aforesaid, at Melbourne, this thirteenth day of 
April, in the year of our Lord One thousand nine hundred and fifty, and in the fourteenth year of the 

reign of His Majesty King George VI.

(L.S.) DALLAS BROOKS.

By His Excellency’s Command,

T. T. HOLLWAY,
Premier.

G o d  s a v e  t h e  K in g  !

lr0. 277.— 3530/50.





V I C T O R I A

GOVERNMENT GAZETTE 
P u b l i s h e d  b g  J U t t h o r i t c .

[ R e g i s t e r e d  a t  t h e  G e n e r a l  P o s t  Office,  M e l b o u r n e ,  f o r  t r a n s m i s s i o n  b y  p o s t  a s  a  n e i e s p a p c r . ]

No. 278] THURSDAY, APRIL 13. [1950

D IS C H A R G IN G  M E M B E R S  O F  T H E  L E G IS L A T IV E  C O U N C IL  FR O M  A T T E N D A N C E  AND 
D IS S O L V IN G  T H E  L E G IS L A T IV E  A SSEM B LY .

PR O C L A M A T IO N

By His Excellency th e  Governor  of  th e  St .Me of Victoria  an d  its  Dependencies  in the  Common wealth  of Austra l ia ,
&c., &c., &c.

V T ^ H E R E A S  by The C onstitution A ct i t  was am o n g s t  o th e r  th ings  enac ted  t h a t  i t  should be lawful  for the  
*' 1 Governor  to  lix such places w ith in  Victoria  an d ,  sub jec t  to  th e  l im ita t ion  there in  con ta ined ,  such t im es for 

holding th e  first a n d  every  o th e r  Session of th e  Council and  Assembly, and  to  v a ry  and  a l te r  th e  same respectively 
in such m an n e r  as he m igh t  th in k  fit ; a n d  also f rom  t im e  to  t im e  to  p rorogue th e  said Council and Assembly, 
and to  dissolve th e  said Assembly, by  P roc lam at ion  or otherwise,  whenever  he should deem it ex ped ien t  : And
whereas th e  said Council and  Assembly,  called “ The P a r l ia m e n t  of  V ic to r ia ,” s tan d  prorogued un til  W ednesday ,  the
tw en ty -s ix th  d a y  of April,  1950 : A nd  whereas i t  is exped ien t  to  dissolve th e  Legisla tive  Assembly : Now therefore
I, the  Governor of  th e  S ta te  of  Victoria, in th e  C om m onw ea l th  of Austra l ia ,  in exercise of  the  power in me vested 
in th is  behalf,  do by th is  m y  P roc lam at ion  discharge th e  H onorab le  th e  Members of  the  Legislative Council from 
their  m eeting  an d  a t te n d a n c e  on W ednesday ,  the  tw en ty -s ix th  d a y  of April,  1950: And I do dissolve the  Legislative
Assembly, such d issolution to tak e  effect on T hursday ,  th e  th i r te en th  d ay  of April , 1950 : And I do hereby declare
t h a t  1 have  th is  d ay  given Order t h a t  W r i t s  be issued in due  form, an d  according to law, for the  election of Members 
to be du ly  r e tu rn ed  to  serve in t h e  Legisla tive  Assembly.

Given under  m y H a n d  and  th e  Seal of the  S ta te  of Victoria,  a t  Melbourne, th is  th ir t e e n th  d ay  of April, in
th e  yea r  of our Lord One th o u sa n d  nine h u n d red  a n d  fifty a n d  in the  fo u r teen th  year  of 1 he reign 
of H is  M ajes ty  K ing  George VI.

(ms.) D A L L A S  B R O O K S .

By His E xce llency’s C om m and ,
T. T. H O L E  WAY,

Premier.
G o d  s a v e  t h e  K in g  !

G E N E R A L  E L E C T IO N .

X JO T IC E  is h e reb y  given t h a t  His  E xce llency  th e  G overnor  will issue W ri t s  for a General Election of 
i >  M em bers to  serve in th e  Legisla tive  A ssembly  of Vic tor ia  on th e  d a y  first  he re inaf te r  m entioned ,  viz.

D a te  o f  Issue  of W ri t s  . .  . .  •• •• •• •• T hursday ,  13th April, 19ot).
D a y  of N o m inat ion  (before or on which n om ina t ions  are  to  be made) . .  Monday, 2 1th April, 1950.

(up to ] 2 o'clock noon).

D a y  of Poll ing  . .  . .  . .  . . •• •• •• S a tu rd ay ,  15th May, 1950.

R e tu r n s  of W rit s  . .  . .  •• •• •• •• •• M onday ,  29 th  May, 19 .A).

By His E x ce llen cy ’s C om m and,
a . g . m u i / n i A E D ,

Acting Gfliciul Secretary .
The G overnor 's  Office,

Melbourne, 13th April,  1950.

No. 278.— 3,731 /,1V.
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SELECT COMMITTEES

APPOINTED DURING THE SESSION 1949.

No. 1.—ELECTIONS AND QUALIFICATIONS.

Appointed (by President’s Warrant) 29th March, 1949.

The Hon. W. J. Beckett
G. L. Chandler* 
P. J. Kennelly 
P. P. Inchboldf

The Hon. J. A. Kennedy J (vice Hon. A. 
J. Pittard)

G. S. McArthur*
A. E. McDonald.

No. 2.—STANDING ORDERS. 

Appointed 5th April, 1949.

The Hon. the President
Sir William Angliss 
W. J. Beckett 
Sir Frank Clarke* 
A. M. Fraser

The Hon. C. P. Gartside*
T. Harvey 
J. H. Lienhop*
W. MacAulayf
R. C. Rankin § (vice Hon. P. 

P. Inchbold).

No. 3.—HOUSE (JOINT).

Appointed 5th April, 1949, under Act No. 3660, s. 367.

The Hon. the President (ex officio) 
Sir William Angliss 
P. T. Byrnes

The Hon. Sir Frank Clarke* 
P. J. Kennelly 
G. J. Tuckett.*

No. 4.—LIBRARY (JOINT).

Appointed 5th April, 1949.

The Hon. the President
P. L. Coleman*
P. P. Inchbold § (vice Hon. J. 

A. Kennedy)

The Hon. R. C. Rankin
W. SlaterJ (vice Hon. P. J. 

Clarey).

* Vacated office on retirement by effluxion of time • re-appointed after re-election as a Member of the 
Council.

f  Appointed vice Hon. Sir George Goudie, deceased.
J Appointed in place of a Member who vacated office on retirement by effluxion of time and who was not 

re-elected as a Member of the Council.
§ Appointed 9th August, 1949, in place of a Member discharged from attendance on the Committee.



S e l e c t  Co m m it t e e s— continued. 

No. 5.— PRINTING. 

Appointed 5th April, 1949.

The Hon. the President 
P. T. Byrnes
G. L. Chandler*
C. E. Isaac 
P. Jones
J. F. K ittsont (vice Hon. A. J. 

Pittard)

The Hon. Colonel G. V. Lansell 
W. MacAulay*
R. C. Rankin
F. M. Thomaslj; (vice Hon. L.

H. McBrien).

No. 6.— STATUTE LAW  REVISIO N.

Appointed .29th March, 1949.

(See Act No. 5285, Sections 2 and 11.)

The Hon. P. T. Byrnesf 
A. M. Fraser
G. S. McArthur*

The Hon. A. E. McDonald
F. M. Thomas*
D. J. Walters.

* Vacated office on retirement by effluxion of time ; re-appointed after re-election as a Member of the Council, 
t  Appointed vice Hon. Sir George Goudie deceased.
% Appointed in place of a Member who vacated office on retirement by effluxion of time and who was not 

re-elected as a Member of the Council.
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LEGISLATIVE COUNCIL
SESSION 1949.

W E E K L Y  R E P O R T  OF  D I V I S I O N S

COMMITTEE OF THE WHOLE COUNCIL

No. 1.

i f i i t t a r i p t i  f r o m  t h e  J f t t n u t e * ,

TUESDAY, 2 6 t h  APRIL, 1949.

No. 1.— M o t h e r c r a f t  N u r s e s  B i l l .— Clause 1—
1. This Act may be cited as the Mothercraft Nurses Act 1949.

—(Hon. C. P. Gartside.)
Amendment proposed—That the word 66 Nurses ” be omitted with the view of inserting in place 

thereof the word “ Advisers ”. —(Hon. W. J. Beckett.)
Question—That the word proposed to be omitted stand part of the clause—put.
Committee divided—the Hon. P. P. Inchbold in the Chair.

Ayes, 13.

The Hon. Sir William Angliss,
E. P. Cameron,
G. L. Chandler (Teller), 
C. P. Gartside,
C. E. Isaac,
J. A. Kennedy,
J. F. Kittson,
G. S. McArthur (Teller), 
L. H. McBrien,
A. E. McDonald,
H. V. MacLeod,
A. J. Pittard,
R. C. Rankin.

Ami so it was resolved in the affirmative.

Noes, 11.

The Hon. W. J. Beckett,
P. T. Byrnes,
P. L. Coleman,
A. M. Fraser,
T. Harvey,
P. Jones (Teller),
P. J. Kennedy,
W. MacAulay (Teller),
I. A. Swinburne,
F. M. Thomas,
G. J. Tuckett.





LEGISLATIVE COUNCIL.
SESSIO N 1949.

WE E KL Y  R E P O R T  OF D I V I S I O N  S

IN

COMMITTEE OF TH E W HOLE COUNCIL.

No. 2.

i f i r t r a c t eb  f r o m  t h e  J R t n u t r s

TUESDAY, 10th  MAY, 1949.

No. 1.— St a t e  E l e c t r ic it y  Co m m is s io n  (Ch a ir m a n ) B il l .—Clause 2—
2. In paragraph (d) of sub-section (1) of section eight of the Principal Act for the words

“ Three thousand pounds ” there shall be substituted the words “ Six thousand pounds
— (Hon. A . E. McDonald.)

Amendment proposed— That the words “ Six thousand pounds ” be omitted with the view of
inserting in place thereof the words “ Four thousand five hundred pounds

— (Hon. P . T. Byrnes.)

Question—That the words proposed to be omitted stand part of the clause—put.
Committee divided—the Hon. P. P. Inchbold in the Chair.

Ayes, 18.
The Hon. Sir William Angliss, 

W. J. Beckett,
E. P. Cameron,
G. L. Chandler,
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac (Teller),
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansell,
J. H. Lienhop,
G. S. McArthur,
L. H. McBrien,
A. E. McDonald,
H. V. MacLeod,
A. J. Pittard,
R. C. Rankin (Teller), 
A. G. Warner.

Noes, 9.
The Hon. P. T. Byrnes,

A. M. Fraser,
T. Harvey,
P. Jones,
W. MacAulay,
I. A. Swinburne (Teller),
F. M. Thomas,
G. J. Tuckett,
D. J. Walters (Teller).

And so it was resolved in the affirmative.





LEGISLATIVE COUNCIL.
S E S S I O N  1949.

WEEKLY R E P O R T  OF D I V I S I O N  S

IN

COM M ITTEE OF T H E  W H O LE COUNCIL.

No. 3.

(Extrarte ib f r o n t  t h e  Jf tirt tt tcsu

WEDNESDAY, 18th  MAY, 1949.

No. 1.— R o y a l  Co m m iss io n  (Co m m u n is t  P a r t y ) B i l l .—Clause 2—
2. The Governor in Council may issue a commission to, and appoint as sole commissioner, 

a Judge of The Supreme Court of the State of Victoria (hereinafter referred to as “ the Commissioner ”) 
to inquire into and report upon the following matters, namely :—

* * * * * * * *

— (Hon. J. A. Kennedy.)

Amendment proposed—That the words “ as sole Commissioner, a Judge of The Supreme Court of 
the State of Victoria ” be omitted with the view of inserting in place thereof the words “ a
Commissioner _

— (Hon. P. T. Byrnes.)

Question—That the words proposed to be omitted stand part of the clause put.
Committee divided—the Hon. P. P. Inchbold in the Chair.

Ayes, 15.
The Hon. E. P. Cameron,

G. L. Chandler (Teller),
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac,
J. A. Kennedy,
J. F. Kittson,
Col. G. V. Lansell,
J. H. Lienhop,
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod,
A. J. Pittard,
R. C. Rankin (Teller),
A. G. Warner.

And so it was resolved in the affirmative.

Noes, 10.
The Hon. P. T. Byrnes,

P. J. Clarey,
A. M. Fraser,
T. Harvey,
P. Jones (Teller),
P. J. Kennelly,
I. A. Swinburne (Teller),
F. M. Thomas,
G. J. Tuckett,
D. J. Walters.





LEGISLATIVE COUNCIL.

SESSION 1949.

WEEKLY R E P O R T  OF D I V I S I O N S

IN

COMMITTEE OF THE WHOLE COUNCIL.

No. 4.

3E.Ttracteti from t h e  J E m u t e s

TUESDAY, 2 7th  SEPTEMBER, 1949.

No. 1.—L e g i s l a t i v e  C o u n c i l  F r a n c h i s e  B i l l .—Clause 2 (as amended)—

2. Section sixty-seven of the Principal Act is hereby amended as follows :—
{a) In paragraph (/)  of sub-section (1) for the words “ land or sea forces ” there shall

be substituted the words “ land sea or air forces ” ;
(I?) In sub-section (1) for the expression—

“ or
(g) a person ”—

there shall be substituted the expression—
“ (g) a person —

(i) who during the war which commenced in the year One
thousand nine hundred and fourteen or during the war
which commenced in the year One thousand nine hundred 

, and thirty-nine or any continuation thereof and before
the twenty-fifth day of August One thousand nine hundred 
and forty-five served as an officer or member of His
Majesty’s land sea or air forces; and

(ii) who was not discharged therefrom on account of default or
misconduct—  

or the wife or husband of any such person ;

(h) a person ” ; and
* * * * * * * *

— (Hon. J. A. Kennedy.)

A m e n d m e n t p ro p o sed — T h a t th e  e x p r ess io n  “ (h) a  p erson  ” be o m itte d  w ith  th e  v iew  o f  in sertin g  
in  p la ce  th e r e o f  th e  e x p ress io n —

(h) the wife or husband of any ratepaying elector who resides with such elector; or
(i) a  p erson

—(Hon. A. M. Fraser.) 

Q u estio n  T h a t th e  ex p ressio n  p ro p o sed  to  be o m itte d  s ta n d  p a rt o f  th e  c lau se— p u t.



Committee divided—the Hon. R. C. Rankin in
Ayes, 14.

The Hon. Sir Frank Beaurepaire,
E. P. Cameron (Teller),
G. L. Chandler,
C. P. Gartside,
C. E . Isaac,
J. A. Kennedy,
J. F. K ittson,
Col. G. V. Lansell,
J. H. Lienhop,
H. C. Ludbrook,
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod (Teller),
A. G. Warner.

And so it passed in the negative.

The Hon. W. J. Beckett,
P. T. Byrnes,
P. L. Coleman,
A. M. Fraser,
J. W. Galbally,
T. Harvey,
P. P. Inchbold,
P. Jones,
P. J. Kennedy,
W. MacAulay,
C. E. McNally,
W. Slater (Teller),
I. A. Swinburne (Teller),
F. M. Thomas,
D. J. Walters.



LEGISLATIVE COUNCIL
SESSION 1949.

W E E K L Y  R E P O R T  O F  D I V I S I O N S

IN

COMMIT I KE OF TH E W HOLE COUNCIL.

No. 5.

;xtraft.ei frxrm the iftintttees

T U E S D A Y ,  25th  O C T O B E R ,  1 9 4 9 .

No. 1.—L ocal G o v e r n m e n t  B i l l .—Clause 10 (as amended)—
(1) In sub-section (2) of section two hundred and sixty-four of the Principal Act- 

(a) for the words “ Three shillings ” there shall be substituted the words “

— (Hon. J. A. Kennedy.)
The clause having been amended by the omission of the words “ Five shillings ” at the end of 

paragraph (a)—
Amendment proposed—That the words Three shillings and sixpence be inserted in place of the 

words omitted.
— (Hon. W. J. Beckett.) 

Question—That the words proposed to be inserted be so inserted—put.
Committee divided—The Hon. R. C. Rankin in the Chair.

Noes, 18.Ayes, 7.
The Hon. W. J. Beckett,

P. T. Byrnes,
P. P. Inchbold,
W. MacAulay,
C. E. McNally (Teller),
I. A. Swinburne,
D. J. Walters (Teller).

And so it passed in the negative. 

2358/49.

The Hon. Sir William Angliss,
Sir Frank Beaurepaire,
E. P. Cameron,
G. L. Chandler,
Sir Frank Clarke,
A. M. Fraser,
C. P. Gartside,
C. E. Isaac,
P. Jones,
J. A. Kennedy,
J. H. Lienhop,
H. C. Ludbrook (Teller),
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod, .
W. Slater,
F. M. Thomas (Teller), 
A. G. Warner.



N 0 i 2. Co- o p e r a t iv e  H o u s in g  S o c ie t ie s  B i l l .— Clause 2 (as amended)—
(1) In sub-paragraph (iii) of paragraph (a) of sub-section (1) of section five of the Principal 

Act as re-enacted by section three of the Co-operative Housing Societies Act 1948 for the words 
“ ten years ” there shall be substituted the words “ five years

(2) In paragraph (a) of sub-section (2) of section tw enty of the Principal Act as amended 
by any Act for the words “ ten years ” there shall be inserted the words “ five years

(3) Where before the commencement of this Act any society has adopted any rules or 
any alteration of any rules whereby the objects of the society include, and advances may be made 
by the society for the purpose of, enabling any member to purchase a dwelling-house erected by 
any person (not including the Housing Commission) within the period of ten years immediately 
prior to the application for the advance in question, then, by virtue of and without any further 
or other authority than this Act, those rules shall be altered by the substitution of references to 
a period of five years for the references to a period of ten years contained therein.

(4) Nothing in the amendments to the Principal Act made by sub-sections (1) and (2) of 
this section or in the alteration of any society’s rules made by sub-section (3) of this section shall 
apply to or in any manner affect the making of an advance where the application therefor was 
lodge'd with the society before the commencement of this Act or to the making of an advance in 
relation to any dwelling-house in respect of which an advance had previously been made by a 
society.

— (Hon. A . G. Warner.)
Question— That clause 2 as amended stand part of the Bill— put.
Committee divided—the Hon. R. C. Rankin in the Chair.

Ayes, 14.
The Hon. Sir William Angliss,

W. J. Beckett,
E. P. Cameron,
G. L. Chandler,
Sir Frank Clarke,
C. P. Gartside,
C. E. Isaac (Teller),
J. A. Kennedy,
J. F. Kittson,
H. C. Ludbrook,
G. S. McArthur,
A. E. McDonald,
H. V. MacLeod (Teller),
A. G. Warner.

And so it was resolved in the affirmative.

Noes, 12.
The Hon. P. T. Byrnes (Teller),

A. M. Fraser,
J. W. Galbally (Teller), 
T. Harvey,
P. P. Inchbold,
P. Jones,
W. MacAulay,
C. E. McNally,
W. Slater,
I. A. Swinburne,
F. M. Thomas,
D. J. Walters.



LEGISLATIVE COUNCIL.
S E S S I O N  1949.

W E E K L Y  R E P O R T  OF D I V I S I O N S

IN

COMMITTEE OF THE WHOLE COUNCIL

No. 6.

56.Ttractet) f r o m  t h e  J f t n u i t r s

T H U R S D A Y  M O R N I N G ,  2 4 th  N O V E M B E R ,  1 9 4 9 .

N o. 1.— B r e a d  I n d u s t r y  B i l l .— Clause 2 (as amended)—
2. (1) In this Act unless inconsistent with the context or subject-matter—  

* * * * * * * *

“ Bread shop ” means a shop at which bread is sold to the public for delivery only at  
such shop and which is not conducted by a baker. 

* * * * * * * *

— (Hon. A. E. McDonald.)

Amendment proposed— That the following interpretation be inserted after the interpretation of 
“ Bread Shop ” :—

“ ‘ Committee ’ means the Bread Industry Committee constituted under this Act ” .
— (Hon. P. T. Byrnes.)

Question— That the interpretation proposed to be inserted be so inserted—put.
Committee divided— The Hon. R. C. Rankin in the Chair.

Ayes, 14.
The Hon. W. J. Beckett,

P. T. Byrnes,
P. L. Coleman,
A. M. Fraser,
T. Harvey,
P. P. Inchbold,
P. J. K ennelly,
Col. G. V. Lansell,
J. H. Lienhop,
C. E. McNally (Teller),
I. A. Swinburne (Teller),
F. M. Thomas,
G. J. Tuckett,
D. J. Walters.

And so it was resolved in the affirmative.

Noes, 10.
The Hon. E. P. Cameron,

G. L. Chandler,
C. P. Gartside,
C. E. Isaac,
J. A. Kennedy,
J. F. Kittson (Teller),
H. C. Ludbrook (Teller),
G. S. McArthur,
A. E. McDonald,
A. G. Warner.
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EXTRACTED FROM THE MINUTES OF THE PROCEEDINGS 
OF THE LEGISLATIVE COUNCIL.

TU ESD A Y , 24 t h  AUGUST, 1948.

15. S t a t u t e  L a w  R e v is io n  Co m m it t e e .— The Honorable J. A. K ennedy moved, by leave, That the following 
Members of. this House be appointed members of the Statute Law Revision Committee, viz. :— The 
Honorables P. J. Clarey, A. M. Fraser, Sir George Goudie, G. S. McArthur, A. E . McDonald, and D. J. 
Walters.

Question— put and resolved in the affirmative.

EXTRACTED FROM THE VOTES AND PROCEEDINGS OF 
THE LEGISLATIVE ASSEMBLY.

TU ESD A Y , 1 0 t h  AUGUST, 1948.

13. S t a t u t e  L aw  R e v is io n  Co m m it t e e .— Motion made, by leave, and question— That the following Members 
be appointed members of the Statute Law Revision Committee :— Mr. Bailey, Mr. Cain, Lieutenant-Colonel 
Leggatt, Mr. Merrifield, Mr. Schilling, and the Mover (Mr. Oldham)— put and agreed to.

TU ESD A Y , 2 4 t h  AUGUST, 1948.

9. S t a t u t e  L a w  R e v is io n  Co m m it t e e .— Motion made, by leave, and question— That Mr. Cain be discharged 
from attendance on the Statute Law Revision Committee and that Mr. Barry be appointed in his stead 
(Mr. Oldham)— put and agreed to.

TU ESD A Y , 7 th  DECEM BER, 1948.

4. S t a t u t e  L a w  R e v is io n  Co m m it t e e .— Motion made, by leave, and question— That Lieutenant-Colonel 
L eggatt be discharged from attendance on the Statute Law Revision Committee and th at Mr. Reid be 
appointed in h :s stead (Colonel Kent Hughes)— put and agreed to.



R E P O R T

T h e  S t a t u t e  L a w  R e v is io n  C o m m ittee  appointed pursuant to the provisions 
of the Statute Law Revision Committee Act 1948, have the honour to report 
as follows :—

1. The Committee have considered the Limitation of Actions Bill—a Bill to 
consolidate and amend the Law relating to the Limitation of Time for commencing Actions 
and Arbitrations—which was introduced into the Legislative Assembly on the 9th June, 
1948, and which, following the adjournment of the second reading debate on the 15th idem, 
was referred to this Committee.

2. The Bill was prepared as the result of a Report of a special sub-committee, 
consisting of Mr. Justice O’Bryan, who acted as Chairman, Mr. Fullagar, K.C. (now 
Mr. Justice Fullagar), Mr. Barry, K.C. (now Mr. Justice Barry), Professor Paton, and 
Messrs. A. D. G. Adam, E. H. Coghill, R. F. Hall, J. P. Adam, and A. Garran, set up by 
the Chief Justice’s Committee on Law Reform to consider the subject of the limitation of 
actions, and it was based on the English Limitation Act of 1939 which followed very 
closely a Report on that subject by the Lord Chancellor’s Committee in England.

3. The Committee in their consideration of the Bill had before them copies of the
Report of the special sub-committee referred to above including a minority report by 
Mr. Andrew Garran, Assistant Parliamentary Draftsman. The various changes in the law 
proposed by the Bill and the reasons therefor are fully explained in the sub-committee’s 
report. The Committee also had before them copies of the Minutes of Evidence given on 
the subject of the limitation of actions by Mr. Justice O’Bryan and Mr. Garran when they 
appeared before the Statute Law Revision Committee in 1947. The sub-committee’s 
Report is set out in the Appendix to this Report, and the evidence given by Mr. Justice 
O’Bryan and Mr. Garran is also appended hereto. In addition Mr. Garran attended 
several meetings of the Committee and assisted the Committee in drafting the amendments 
recommended hereunder.

4. Subject to what is said hereafter in this Report, the Committee approve of the
proposed changes in the law and are satisfied that the Bill if passed into law will simplify
the position regarding limitation of actions and will prove to be in the best interests of 
the community.

5. The Committee in its study of the Bill gave considerable attention to the position 
of public authorities and expressed general approval of the proposal that, in respect of all 
those public authorities that at present have any special rights of protection, the period 
of limitation should be equated to that of other persons who are defendants, subject, 
however, to a requirement that the plaintiff should within six months of the accrual of 
the cause of action serve on the public authority a prescribed form of notice of action. 
The Committee accordingly recommend that the following amendments be made m the 
Bifi

a. Clause 5, insert the following new sub-clause to follow sub-clause (8)
“ (9) (a) In any case where an action founded on tort is brought

against any of the public authorities or persons specified in the
Schedule to this Act—unless-—

(i) within six months from the date on which the cause of action
accrued the plaintiff or his solicitor gives to the defendant or 
his solicitor notice of the action as hereinafter provided, or

(ii) the court is satisfied that there were reasonable grounds why
such a notice was not so given; or

(iii) the court is satisfied that no real hardship or injustice is likely to
accrue to the defendant by reason of the fact that such a notice 
was not so given—

the court may order the action to be stayed.



(b) Such notice shall be in writing stating the name and address 
of the plaintiff and shortly setting out the matter complained of with 
reference to place and time, and shall be given personally to the defendant 
or his solicitor or sent by prepaid registered post to the defendant or his 
solicitor at his last known place of residence or business.”

b. For the First Schedule to the Bill substitute a Schedule similar to that which
appeared in the Limitation of Actions Bill 1947 and which provided the 
consequential amendments to various Acts which are necessary to equate 
the position of public authorities to other persons who are defendants, 
subject to the requirement of giving notice of action as set out above.

c. Insert a Schedule in the Bill to define (for the purposes of the new sub-clause
5 (9) set out above) the public authorities &c. to whom notice of action 
must be given within six months after cause of action accrued. This 
Schedule should read as follows :—

“ Any municipality (including the city of Melbourne and the city of 
Geelong).

The Country Roads Board.
The Commission of Public Health and, in relation to anything done in 

his capacity as such, any member thereof the Chief Health Officer 
and any officer of the Department of Health.

The Melbourne and Metropolitan Board of Works and, in relation to 
anything done in his capacity as such, any member and officer 
thereof and any person acting in his aid.

The Melbourne and Metropolitan Tramways Board and, in relation to 
anything done in his capacity as such, any member and officer 
thereof and any person acting in his aid.

The Victorian Railways Commissioners.
Any Sewerage Authority and, in relation to anything done in his 

capacity as such, any member and officer thereof and any person 
acting in his aid.

The Grain Elevators Board and, in relation to anything done in his 
capacity as such, any member officer or employe thereof and any 
person acting in his aid.

The Housing Commission and, in relation to anything done or intended 
or omitted to be done by or under the Housing Acts, any member 
and officer thereof.

Any person in relation to anything done under any of the following Acts 
and enactments :—

The Geelong Harbor Trust Acts ;
The Geelong Waterworks and Sewerage Acts;
The Harbor Boards Acts ;
The Mental Hygiene Acts ;
The Marine Acts ;
The Melbourne Harbor Trust Acts ;
Parts II. and III. of the Railways Act 1928 ;
Part I. of the Vegetation and Vine Diseass Act 1928.

Any Judge of the Supreme Court Judge of County Courts Chairman of 
a Court of General Sessions justice of the peace and officer of any 
such court or of a court of petty sessions, in relation to anything 
done in his capacity as such.

Any member of the police force and any person acting by his order and 
in his aid in obedience to any warrant, in relation to anything done 
in his capacity as such.

Any inspector and assistant inspector of fisheries, in relation to anything 
done in his capacity as such.”
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d. Consequentially, omit from the Second Schedule to the Bill the references 
to all Acts amended by the proposed new First Schedule (see item b above). 
The Second Schedule will then consist only of references to—

Administration and Probate Act 1928 ss. 25, 147. (Actions in tort
against personal representatives, and actions to recover from a
testator’s estate adequate provision for widows widowers and
children.)

Wrongs Act 1928 s. 19. (Actions for a wrongful act or neglect causing 
death—Lord Campbell’s Act.)

The periods of limitation in these cases are not extended by the Bill as it 
is considered expedient to expedite the winding up of deceased persons’ 
estates.

6. During the deliberations of the Committee attention was invited to the fact that, 
where the Bill in clauses 16, 19, 25, and 27 referred to redemption actions and foreclosure 
actions in relation to mortgages, these references, because of certain technicalities, would
not apply to mortgages of land under the Transfer of Land Act. It is considered that
periods of limitation should apply to mortgages of land under the Transfer of Land Act 
to the same extent as they apply to mortgages of land not under that Act, and that the 
Bill should be amended accordingly.

7. The Committee recommend that the Bill be amended as indicated above and as 
so amended be passed into law.

Committee Room,

9th March, 1949.



A p p e n d i x .

LIMITATION OF ACTIONS.

1. R e p o r t  o f  S u b -C o m m it t e e .

The Honorable the Chief Justice.

S ir ,

(1) The sub-committee set up under the chairmanship of the Honorable 
Mr. Justice O’Bryan to consider the reports made by the Lord Chancellor’s Committee in 
England, has been devoting its attention to the subject of the Limitation of Actions. 
The Lord Chancellor’s Committee reported on this subject in 1936, (Command 5334) and 
the report resulted in the enactment of the Limitation Act 1939 (2 and 3 Geo. VI. c. 21).

As the Act follows tl*e Report very closely, it is unnecessary to do more than refer 
to the Act.

(2) The sub-committee as originally constituted comprised Mr. Justice O’Bryan, 
Mr. Fullagar K.C. (now Mr. Justice Fullagar), Mr. Barry K.C. (now Mr. Justice Barry), 
Prof. Paton, Messrs. R. F. Hall, J. P. Adam and Coghill. When considering the limitation 
of actions relating to real property the sub-committee felt that its deliberations would be 
assisted by the inclusion of Mr. A. D. G. Adam, of counsel, who lectures in that subject 
at the University, and he kindly agreed to join it. I t was also fortunately able to 
persuade Mr. Garran, the Assistant Parliamentary Draftsman, to become a member.

(3) After consideration, the sub-committee agreed to accept the Limitation Act of 
1939 as a basis, and submits herewith a draft Bill based on it, with the changes indicated 
hereunder.

(4) That Act consolidates the existing statute law on the subject, represented in 
Victoria by the Supreme Court Act 1928, secs. 80-90, the Property Law Act 1928, secs. 
274-306, and the Trustee Act s. 67. It also modifies the common law doctrines which 
have grown up round the subject, such as “ Acknowledgment ” and “ part payment ”, 
but not the equitable doctrines such as Laches, which are expressly preserved by s. 29 of 
that Act, cl. 31 of the Bill.

It also makes a number of changes in the existing law, to which attention is drawn 
hereunder.

Before discussing matters of detail, there are several matters of general principle
to which the sub-committee wishes to call attention.

I t  should be mentioned that Mr. Garran is presenting a separate Report. In cases 
where this Report conflicts with his, he did not express any views on the particular 
recommendations to be made, and in such cases when all other members of the
sub-committee were agreed on a proposal, we have said that the sub-committee was
unanimous.

(5) Periods of Limitation.—(a) The periods of limitation at present existing are 
legion. The Supreme Court Act s. 82 fixes periods of two years (penalties, slander), 
four years (assault, &c.), six years (debt, &c.), and fifteen years (actions on specialties). 
The Property Law Act fixes fifteen years as the norm with possible extensions up to 
thirty years (sections 276, 289). Very short periods are fixed by the group of Acts
discussed later under the heading of Public Authorities, of which the Railways Act 1928
s. 200 may be taken as typical. That particular section fixes six months preceded by a
notice given at least one month before, and that seems to be the most usual.



The Limitation Act 1939 has simplified them as Public Authorities, one year; 
penalties, two years ; all simple contracts and torts, six years ; specialties, twelve years; 
land, twelve years rising to a possible thirty years ; crown land &c., thirty years or sixty 
years.

(b) While to adopt this would also simplify the position in Victoria, the sub-committee 
was unanimously of opinion that a single limitation of six years for all simple contracts
and torts sacrificed for the sake of simplicity the legitimate security of defendants, by
leaving them open to actions in certain cases in which after a lapse of more than three 
years, difficulty in collection of their evidence might be insuperable ; and in  the like cases 
it is probable that a plaintiff who had suffered an actual wrong would have commenced 
his proceedings under three years after the cause arose.

(c) Mr. Garran feels so strongly that the period of limitation for all simple contracts 
and torts should be shorter than at present, that he is presenting a minority report urging 
that the period in all such cases should be three years.

(d) The rest of the sub-committee wish to point out that the period of six years
for simple contracts, and in particular, debts, has been in force unchanged for over three. 
hundred years, the commercial world throughout the common law countries is used to it, 
and book-keeping systems are based on it. They feel that it is not too long a period to 
allow a creditor who is willing to give a debtor in difficulties a reasonable extension of 
time in which to pay, and they strongly recommend its retention.

(e) As to torts, certain of the torts relating to injuries to property, such as 
conversion, seem to the majority to be so related to contracts that the same period of 
limitation should apply to both. Other torts were felt by certain members of the 
sub-committee to be in a different position, and it was finally resolved, unanimously, to 
recommend that the period of limitation for defamation should be three years, and, by 
varying majorities, that the limitation of actions of tort for personal injuries and injuries 
to both real and personal property should also be three years.

(/) I t was suggested that the limitation of actions of contract for personal injuries 
(as in the case of medical malpractice) and injuries to property should also be three years, 
but this was rejected by the majority.

(g) In this connection it may be mentioned that it was also suggested that a person 
who knows of prospective claims against him should be entitled to force the claimant to 
take action against him within some limited time. However the majority were not 
persuaded that such a provision was desirable, and accordingly, a resolution that the 
insertion of a provision similar to the Administration and Probate Act 1928 s. 26 be 
recommended was rejected.

(h) See the draft Bill cl. 5 (1), (2) and (6) which embody the recommendations of 
the majority.

(6) Actions to recover Property.—Mr. Garran submits in his minority report already 
mentioned, th a t. these should as a first step be statute barred in twelve years, as in 
England, instead of in fifteen years, as at present in Victoria. The majority do not 
recommend any change—see cl. 8 of the Bill.

(7) Disabilities.—(a) The English Act continues unchanged the existing disabilities 
of infancy and lunacy, abolishes the disabilities of coverture and absence of the defendant 
beyond the seas, and makes provision for a convicted felon—see s. 31 ot the Act.

(b) The sub-committee was unanimously in agreement with the English Act in 
omitting coverture and absence of the defendant beyond the seas. e was a 0 
unanimously of opinion that if a convicted felon has a cause of action there is no reason 
why he should not enforce it at once, if necessary by haying a curator appointed. 
Accordingly it does not recommend the adoption of this provision.

(c) Mr. Garran also feels that the difficulties in the way to successful litigation by 
both infants and lunatics have been so reduced by modern conditions, that it is not 
necessary to give them an extended period in which to sue. Accordingly he recommen s 
that no extended period should be allowed in respect of any disabilities.



(d) I t was felt by some of the sub-committee that a distinction should be drawn 
between rights to property and in trust estates, on the one hand, and ordinary actions of 
contract' and; tort on the other, and that the difficulties which confront an infant in 
enforcing a trust (for example) do not apply to the latter cases, so as to justify the very 
long periods of limitation involved.

(e) The majority however felt that a person under a disability of lunacy or infancy 
should not be deprived of any of the protection he now enjoys. Accordingly, it 
recommends the adoption of the English Act with the omission of the references to the 
convict. See the Bill clauses 3 (2) and (3), 24 (1).

(8) War.—Related to the question of disabilities is that of inability to sue through 
conditions due to War. This may be either a legal disability as in the case of the person, 
whether an enemy or not, who is in enemy territory, or a practical disability, as in the 
case of the prisoner of war, or the person in a neutral enclave entirely surrounded by enemy 
territory, such as Switzerland in the last War.

The sub-committee recommends the extension of the period of limitation to cover 
both such cases. Moved mainly by difficulties of definition, it has left the fixing of the 
special cases in which the extension should be granted to be worked out by the Courts— 
see cl. 24 (2) of the Bill. This subject is not dealt with in the Limitation Act 1939, but 
see the Limitation (Enemies and War Prisoners) Act 1945.

The sub-committee directs attention to the (Commonwealth) Re-establishment & 
Employment Act 1945, No. 11, ss. 131, 132.

I t considers that cl. 24 (2) in its Bill is necessary as in its opinion the Commonwealth 
Act does not cover the whole ground.

(9) Public Authorities.—(a) Unlike England, Victoria has never had a Public 
Authorities Protection Act. The sub-committee gathered the impression that it is not the 
policy of the Parliamentary Draftsman’s Office to insert special periods of limitation or 
provisions throwing unusual difficulties in the way of those desiring to sue public 
authorities, except for special reasons.

(b) However, there are a number of such cases, of which the Railways Act 1928 s. 
200 is typical, which the sub-committee has had to consider.

(c) These Acts usually contain provisions along these fines :—
(i) There is a very short period of limitation.
(ii) That period is further shortened by the necessity for a notice before action,

which notice must be as formal as a pleading and cannot be amended.
(iii) Tender of sufficient amends before action brought shall be a defence.

The Railways Act secs. 201 and 205 and the Local Government Act s. 835 impose 
special restrictions on plaintiffs as to Courts and amounts recoverable.

The Railways Act s. 204, and the Local Government Act s. 834 (2), (3) and (5) also 
contain special regulations as to procedure in actions to which they apply.

(d) The sub-committee is unanimously of opinion that there is no reason why the 
position of these bodies should be any different from that of any other defendant. 
Accordingly it recommends that all the provisions as to notices before action and as to short 
periods of limitation should be repealed. As to the provisions as to tender of amends 
before action, and as to the provisions of s. 204 of the Railways Act, it feels that these are 
outside the scope of the present Bill, but it suggests that it might be considered whether the 
Rules as to payment into Court might not be amended to cover such matters in all cases. 
Similarly while the provisions of the Local Government Act s. 834 (2), (3) and (5) are so 
tied up with the limitation provisions of sub-sections (1) and (4) that it recommends the 
repeal of the whole section, it feels that the inclusion of similar powers in the Rules might 
be considered.

It also suggests that the Committee consider the propriety of recommending the 
repeal of the Railways Act s. 205,



(e) Mr. Garran fears that if the present periods of limitation for contract and 
tort are retained, the adoption by Parliament of this recommendation is unlikely. The 
majority of the sub-committee realise the force of this suggestion, but would prefer to 
exclude the public authorities from the Bill rather than to alter the period of six years in 
the case of simple contracts, at any rate. If it is found impracticable to secure the 
repeal of all these public authority provisions, the sub-committee recommends :—

(i) that the requirement of a notice before action should be abolished.
(ii) that the period of limitation should be uniform for all public authorities

and should at least be one year, and that the Acts fixing a lesser period 
should be amended accordingly.

(10) The Crown.—(a) Crown Land. The English Act fixes a period of thirty years 
for land, sixty years for foreshore. In Victoria Crown Land and railways land are both 
exempted altogether from the provisions of the existing limitation Acts—Property Law 
Act s. 275, Railways Act s. 206. It is felt that this is more suitable to Victorian 
conditions, and no change is recommended. ; See now cl. 7 of the Bill.

(b) Crown Debts.—The Statutes of Limitation heretofore in force clearly did not 
bind the Crown, and there is authority for saying that they did not bind the subject 
suing the Crown. The Limitation Act 1939 has changed this, and the sub-committee 
agrees with this and recommends the acceptance here of the doctrine that the limitation 
of ordinary actions to which the Crown is a party should be the same as in other cases. 
See clause 33 of the Bill.

(11) Statutes conferring entirely new Rights.—A number of comparatively recent 
Statutes have enacted entirely new rights for various classes of people, and at the same 
time established special periods of limitation for them. In these cases the sub-committee 
recommends that no change be made and the limitation provisions be not consolidated. 
Typical examples are Workers’ Compensation, Testator’s Family Maintenance, and the 
Wrongs Act Part III. (Lord Campbell’s Act).

(12) Existing Rights.—(a) Clause 34 of the Bill provides that actions already barred 
shall not be revived and actions already commenced shall not be affected.

(b) A more difficult problem is that of rights already accrued, when the action has 
not yet been commenced. The sub-committee recommends that the Bill should not come 
into force until some considerable period—say at least eighteen months—after it is 
enacted as law. This would enable persons whose rights will be affected by the new 
provisions to issue their writs and so bring themselves within s. 34 (b).

(13) We now turn to a detailed consideration of the changes made by the Bill in 
the existing law, pointing out also any variations from the Limitation Act 1939.

Section 1. As to the date of commencement see para. 12 of this Report and compare 
the Limitation Act s. 34 (2), which fixed a date of commencement fifteen months after 
the Act was passed.

Section 2. Comp. Limitation Act s. 34 (4).
Section 3 (1).—This sub-section is based on the Limitation Act s. 31(1)—Compare

Supreme Court Act s. 82 (3), and Property Law Act s. 274.
“ Action.”—A Reference to Ecclesiastical Courts is omitted.
Definitions of “ Duty ” and “ Foreshore ” omitted. The former incorporates 

references to Tithes, and the latter occurs only in a passage whose adoption we do not 
recommend.

“ Land.”—References to Tithes omitted. Comp. Property Law Act s. 274.
Definition of “ Parent ” omitted, as it only occurs in a passage whose adoption we

do not recommend.
Definition of 66 Person ” in the Property Law Act s. 274 omitted relying on the 

Acts Interpretation Act s. 16.
“ Rent.”—Comp. Property Law Act s. 274, which does not include rent service.
“ Rent charge.”—Ecclesiastical references omitted.



“ Ship.”—Throughout this Bill, we have omitted references to ships, on the ground 
that even when not a Commonwealth matter the subject was as highly specialized that 
it should not be treated in a general Bill of this type.

“ Submission.”—Not in the Limitation Act s. 31, but compare Limitation Act 
s. 27 (7).

“ Term of Years Absolute.”—This phrase is not defined in the Limitation Act, but 
it occurs in the Act and the Bill (an e.g. cl. 10 (2)) and we think it should be defined.

Section 3 (2). Based on Limitation Act s. 31 (2). The reference to a convict is
omitted. References in the Property Law Act s. 289 to coverture, and in the Supreme 
Court Act ss. 85-87 to absence beyond the seas are also omitted. See para. 7 (b) of 
this Report.

Section 3 (3). Based on Limitation Act s. 31 (3) and redrafted to suit local 
conditions.

Section 3 (4). Limitation Act s. 31 (4), Property Law Act s. 274, omitting the
reference to escheat, abolished by Administration and Probate Act s. 49.

Section 3 (5), (6) and (7). Limitation Act s. 31 (5)-(7). References to Tithe and
to Dower omitted.

Section 4. Limitation Act s. 1.
Section 5 (1). Comp. Limitation Act s. 2 (1), Supreme Court Act ss. 82, 83. As

mentioned in paragraph 5, this provision differs both from pre-existing law and from the
Limitation Act. The Limitation Act bars all simple contracts and torts after six years. 
The old law excepted various torts, with limitations of four years for some, two years 
for others.

We recommend that some torts should be excepted (the list is nearly but not 
quite the same, libel being an important addition) and that all those excepted should be 
barred after three years.

The action against the Sheriff for moneys he has levied and failed to hand over is 
clearly “ money had and received ” . See Bullen and Leake, 3rd ed. p. 44, n (a). 
Accordingly, following the Limitation Act, we do not make any special mention of it. 
Contrast the Supreme Court Act s. 82 C II.

Section 5 (2). Limitation Act s. 2 (2). Comp. Supreme Court Act s. 82 (2).
Section 5 (3). Limitation Act s. 2 (3), Supreme Court Act s. 82 (1) D I. Throughout 

this Act we have retained the former Victorian period of fifteen years, rather than the 
English period of twelve years.

Section 5 (4). Limitation Act s. 2 (4) with fifteen years instead of twelve. Supreme 
Court Act s. 82 (1) D II. Property Law Act s. 304.

Section 5 (5). Limitation Act s. 2 (5). Comp. Supreme Court Act s. 81. The 
period is two years in all cases. At present the “ Common Informer ” has only one year.

Section 5 (6). Compare Supreme Court Act s. 82 (1) A and B. There is no
corresponding provision in the Limitation Act. See para. 5 of this Report, and Note to
s. 5 (1). Limitation Act s. 2 (6), which deals with Admiralty matters, is omitted—see 
note to s. 3 (1) “ Ship ”.

Section 5 (7). Supreme Court Act s. 83 contains a general provision prohibiting the 
recovery of more than six years arrears of interest in any circumstances. The Limitation 
Act contains no such general provision, but we recommend that the principle should be 
retained and insert the sub-section to give effect to it.

Section 5 (8). Limitation Act s. 2 (7).
Section 6. Limitation Act s. 3. This section is new. Sub-section (1) abolishes the 

rule that time starts to run again after each of several conversions of a chattel, and 
sub-section (2) provides that the title of the owner of a chattel is barred when his right to 
sue is barred.

Section 7. Property Law Act s. 275. Contrast Limitation Act s. 4 (1). We 
recommend the intention of the Victorian provision. See para. 10 (a) of this Report.

Limitation Act s. 4 (2) deals with spiritual corporations solely and is omitted.



Section 8. Limitation Act s. 4 (3), with fifteen years substituted for twelve. Comp. 
Property Law Act s. 276.

Section 9. Limitation Act s. 5. Comp. Property Law Act s. 277 (first three cases).
Section 10 (1). Limitation Act s. 6 (1). Comp. Property Law Act s. 277 (Fourth 

Case) and 279.
Section 10 (2). Limitation Act s. 6 (2), substituting fifteen years for twelve. This 

is new in Victoria, but has been law in England since 1874. We recommend its adoption.
A proviso, dealing with Crown and ecclesiastical reversions is omitted.
Section 10 (3). Limitation Act s. 6 (3). Comp. Property Law Act, ss. 293, 294. 

There must be very few (if any) estates tail left in Victoria—their creation was prohibited 
in 1885—but until they are formally abolished provisions such as these must be retained.

Section 10 (4). Limitation Act s. 6 (4). Comp. Property Law Act s. 277 (Third
Case).

Section 10 (5). Limitation Act s. 6 (5). Comp. Property Law Act s. 292.
Section 11 (1). Limitation Act s. 7 (1). Comp. Property Law Act s. 296.
Section 11 (2)-(4). Limitation Act s. 7 (2)-(4). Comp. Property Law Act s. 279. 

The position of equitable owners under existing legislation is very obscure. These 
provisions preserve the supporting legal estates until the equitable interests arising out 
of them are barred.

Section 11 (5). Limitation Act s. 7 (5). Comp. Property Law Act s. 277 (last three
lines).

Section 12. Limitation Act s. 8. Property Law Act s. 277 (Fifth Case), and 278.
Section 13 (1) and (2). Limitation Act s. 9 (1) and (2), Property Law Act 

ss. 281, 282.
Section 13 (3). Comp. Limitation Act s. 9 (3), Property Law Act s. 283. For some 

reason which we were unable to discover, the Limitation Act omits the reference to a 
“ yearly ” rent. This has been restored.

Section 14 (l)-(3). Limitation Act s. 10. Comp. Property Law Act s. 277, 
concluding paragraph.

Section 14 (4). Comp. Property Law Act s. 286. As legal joint interests are 
abolished in England, there is no corresponding provision in the Limitation Act.

Section 15. Property Law Act s. 295—Estates Tail. As the procedure to bar an 
entail is different in Victoria than in England, we recommend the omission of the 
Limitation Act s. 11, and the retention of the Property Law Act s. 295.

Section 16. Limitation Act s. 12 (substituting fifteen years for twelve). Comp. 
Property Law Act s. 300 (first three lines).

Section 17. Limitation Act s. 13. Property Law Act ss. 284, 285. Limitation 
Act s. 14 relates to Advowsons and is omitted.

Section 18. Limitation Act s. 15 (omitting references to advowsons), Property Law 
Act s. 280.

Section 19. Limitation Act s. 16 (omitting references to advowsons), Property Law 
Act s. 301. The Limitation Act contains a reference to the Land Registration Act, which 
corresponds to the Transfer of Land Act. This has been omitted as unnecessary.

Section 20. Limitation Act s. 17 (omitting references to Dower), Property Law 
Act s. 305.

Property Law Act s. 287 omitted as unnecessary.
Section 21 (1). Limitation Act s. 18 (1). Comp. Property Law Act s. 304. The 

reference to personal property is new. The Limitation Act also includes a reference to 
the proceeds of sale of land, which we omit.

Section 21 (2)-(4). Limitation Act s. 18 (2)-(4). New. Twelve years altered to
fifteen.



Section 21 (5). Limitation Act s. 18 (5), modified in view of our retention of the
general provision that more than six years arrears of interest cannot be recovered in an
action, s. 5 (7). Comp. _ also Property Law Act s. 305. Limitation Act s. 18 (6) 
relating to mortgages of ships, omitted.

Section 22. Limitation Act s. 19. Trustee Act s. 67.
Section 23. Limitation Act s. 20. Comp. Property Law Act -s. 304. The concluding

part of section 20 is omitted as unnecessary in view of our s. 5 (7). Fifteen years 
substituted for twelve.

Limitation Act s. 21, dealing with public authorities, omitted. See para. 9 of this 
Report.

Section 24 (1). Limitation Act s. 22. Comp. Property Law Act s. 289 (which gave 
an additional period of ten years), ss. 290 and 291, and Supreme Court Act s. 84.

As we have not preserved a minimum of six years, some drafting amendments 
were necessary.

Section 24 (2). New. See para. 8 of this Report.
Limitation Act s. 22 Proviso (d), which applies only to public authorities, is omitted.
Section 25 (1). Limitation Act s. 23 (1), omitting references to advowsons. Comp.

Property Law Act s. 288. The reference to personal property is new.
Section 25 (2). Limitation Act s. 23 (2). (Application to estates tail.)
Section 25 (3). Limitation Act s. 23 (3). Comp. Property Law Act s. 277 (end),

and s. 300.
Section 25 (4). Limitation Act s. 23 (4). Comp. Property Law Act s. 304, and 

Supreme Court Act s. 88 (1).
Section 26. Limitation Act s. 24. Comp. Property Law Act s. 304, and Supreme 

Court Act s. 88 (3).
Supreme Court Act s. 88 (2) is omitted as unnecessary, following the Limitation

Act.
Section 27 (1). Limitation Act s. 25 (1). Ecclesiastical references omitted. Comp. 

Property Law Act s. 288.
Section 27 (2)—(4). Limitation Act s. 25 (2)-(4). Comp. Property Law Act s. 300.
Section 27 (5)-(8). Limitation Act s. 25 (5)-(8). These provisions are new.
Section 28. Limitation Act s. 26. Comp. Property Law Act s. 298.
This section applies the doctrine of “ concealed fraud ” to all actions.
Section 29. Limitation Act s. 27 (l)-(6). New in Victoria.
Applies the Statute of Limitations to Arbitrations.
Limitation Act s. 27 (7) is included in our s. 3.
Section 30. Limitation Act s. 28. Comp. Supreme Court Act s. 90.
This alters the time at which the period is to be reckoned from date of counterclaim 

to date of writ.
Section 31. Limitation Act s. 29. Comp. Property Law Act s. 299.
Section 32. Comp. Limitation Act s. 30. Applies the Act to the Crown. See

para. 10 of this Report.
Section 33. Comp. Limitation Act s. 32, from which the reference to the Crown is 

omitted, and also the Proviso (as we have omitted s. 21).
Section 34. Comp. Limitation Act s. 33.



2. Min o r it y  R e p o r t .

1. Two main principles require to be observed in determining the contents of a 
Statute of Limitations, viz. :—

A. Proper balance between—
(a) rights of plaintiffs ; and
(b) rights of defendants and public expediency that litigation should be

speedily finalized.
B. Certainty and simplicity.

A. Balance between rights of plaintiff and rights of defendants and public policy.
2. In comparing modern requirements relating to Statutes of Limitations with those 

in or before the reign of James I. “ for quieting of men’s estates and avoiding of suits ”
it is necessary to take account of the following factors—

(a) accelerated communications ;
(b) greater speed in living and business methods ;
(c) requirements for early finalization in winding up estates ;
(d) contemporary practice and dislike of stale suits.

3. It is acknowledged that the proposed Bill shows no overriding regard for things 
established. It provides for many changes in periods of limitations sometimes with an 
upward and sometimes with a downward tendency, and some of these changes are 
radical, e.g.—

Upward Tendency—
(a) repeal of the limited periods of public authority protection;
(b) extension of disability periods to cases to which they do not now apply;
(c) a new disability period relating to the impact of war conditions;
(d) extension of the period for actions of slander and for some cases of trespass

to the person.

Downward Tendency—
(а) reduction of the period for some torts ;
(б) repeal of the disability periods for imprisoned felons and persons beyond

the seas ;
(c) limitation periods for new classes of actions, e.g., actions relating to

mortgages of chattels;
(d) extension of limitation periods to arbitrations.

4. There is no general policy behind these changes which must be regarded as 
piecemeal. If the limitation for some torts is reduced to three years, why should not 
the limitation for all torts be so reduced and also' the limitation for breach of contract ? 
It seems that debt and bailment are the stumbling block, but these causes of action have 
an ample protection under the provisions of acknowledgment and part payment; and why 
should the limitation period for speciality debts be retained at fifteen years ? A reduced 
period for the collection of debts would be a great public benefit and should be generally 
welcomed by the commercial community. Bad debts are usually written off long before 
they are statute barred. In general it is considered that too tender a regard has been 
paid to the rights of the plaintiff and not sufficient regard to public interest.

5. The unduly short periods of limitations at present existing for public authorities 
protection and under other provisions such as Lord Campbell’s Act, Testators’ Family 
Maintenance and the revised actio personalis rule are largely due to a pendulum action 
swinging back from the unnecessarily long periods established by the general rules. This
could be avoided if the general periods of limitation are to be fixed more reasonably. The
proposed repeal by the draft Bill of the public authorities’ protection periods is partly set 
off by the reduction of limitation periods for most relevant torts, but the disability 
periods which will apply to infants injured in a railway accident might extend for over 
twenty years. As the Bill stands the repeal of the public authorities’ protection would 
almost certainly be politically unacceptable.



6. The Bill provides for the repeal of those disability periods which are now 
provided for imprisoned felons and persons overseas but it retains the disability periods for 
lunatics and infants. With regard to the lunatic the disability period operates only when 
the plaintiff was a lunatic when the cause of action arose. This creates anomalous 
positions particularly in the case of a lunatic who claims he was committed to an 
institution on a wrong certification. The lunatic’s affairs are now well supervized by the 
Public Trustee or his committee or other representative persons. Similarly the infant has 
a parent, guardian, trustee or next friend, is better educated than in the reign of James I., 
can sue for wages in his own right and if eighteen or over can take up Crown land and 
enforce contracts relating thereto. The disability provisions re infants do not at present 
operate. in the case of “ public authorities’ protection ” limitations. In short it is 
considered that the disability periods for lunatics and infants should be discarded 
together w ith! those for imprisoned felons and persons overseas.

B. Certainty and simplicity.

7. The proposed Bill by providing a consolidation of the law relating to limitation 
of actions will achieve much; but the consolidation is only partial, e.g., it excludes the 
limitation provisions relating to Lord Campbell’s Act, Testators’ Family Maintenance 
and the revised actio personalis rule. Furthermore, simplicity and certainty are not 
attained by the Bill. Clause 5 provides for four different periods of limitation (fifteen 
years, six years, three years and two years) for different classes of action between which it 
is difficult if not impossible to draw a strict demarcation. The result will inevitably be 
considerable litigation to interpret the Bill. I t cannot be too strongly stressed that the 
standard of certainty and simplicity to be aimed at should be not that of the lawyer 
sitting in his library but that of the citizen who wishes to know his position before 
putting himself in the hands of a lawyer.

8. The provisions of the Bill relating to limitations for property actions remain very 
complex and it is doubtful if they can be materially simplified until further simplification 
of the property law is achieved, e.g., by bringing all land under the Transfer of Land Act,
by the final elimination of entailed estates and by other reform of the property law.
However, there seems to be no reason why as an interim measure the fifteen years period 
of limitation should not be reduced at least to that adopted in England, viz., twelve years.

C. Recommendation.

9. I t is recommended that—
(a) the period for all actions except the property actions specifically referred

to in the Bill be limited to three years;

(b) the specific rules of limitations for Lord Campbell’s Act, Testators’ Family
Maintenance and the revised actio personalis rules be abolished, thus
applying the general three year rule in these cases ;

(c) all disability periods be abolished;

(d) the limitation of fifteen years in property actions be reduced to twelve
years as an initial step pending simplification of the property law, when
the periods of limitation may be considered ;

(e) consideration be given to authorizing the court in extreme cases to allow
actions to be brought outside the limitation period.

A. GARRAN.



MINUTES OF EVIDENCE.

W E D N E S D A Y , 4 t h  J U N E , 1 9 4 7 .  

Members Present:

H r. Slater in  the C hair;

Council.
The Hon. A. M. Fraser, 
The Hon. J . A. Kennedy, 
The Hon. G-. S. McArthur, 
The Hon. A. E . M cDonald.

Assembly.  
Mr. B ailey, 
Mr. F ield, 
Mr. Hollway, 
Mr. Oldham.

The Honorable Mr. Justice O’Bryan, and Mr. 
Andrew Garran, A ssistant Parliam entary Draftsman, 
were in attendance.

The Chairman .— This m eeting of the Committee 
has been summoned to deal w ith the Lim itation of 
Actions B ill which was submitted to the Law D epart
ment by the Chief Justice’s Committee on Law Reform  
and which was afterwards introduced in  the Assembly. 
Members of the Committee have had circulated to 
them copies of the B ill together w ith  copies of the 
majority report of the sub-committee of the Chief 
Justice’s Committee, and a m inority report by Mr. 
A. Garran, the A ssistant Parliam entary Draftsm an. 
Mr. Justice O’Bryan is in  attendance and w ill present 
to this Committee the views of the m ajority of the 
sub-committee, and I  w ill then ask Mr. Garran to 
present his views. As tim e is lim ited I  suggest that 
they address themselves prim arily to the points of 
difference between the two reports.

Mr. Justice O’B rya n .— I  think it is desirable at the 
outset that I  should say a few general words about the 
Bill so as to give the Committee an understanding of 
the need for such a B ill. A t the present tim e, the law  
in relation to the lim itation of actions— that is, the 
time within which a person must pursue Lis rights if  
he wants to get redress in the Courts— is covered by a 
number of statutes. One member of the Chief Justice’s 
Committee has found that there are nearly 100 statutes 
dealing with these matters, and the legal profession 
feels that it is m ost undesirable that the law in relation  
to such an im portant matter should be scattered over 
the statute-book in  all sorts of places. I t  is considered 
highly desirable that the law on this subject should be 
collated and brought together under one heading. The 
same idea prevailed in England, w ith the result that in 
1939 a new statute dealing w ith lim itation  of actions 
was passed by the British Parliam ent, bringing under 
the one heading all those various matters. The primary 
importance of this B ill is to achieve a sim ilar result in  
Victoria— to sim plify the multitude of statutes dealing 
with the one subject matter.

In  addition, there are certain matters in  relation to 
the lim itation of action on which it is felt that some 
amendment of the law is desirable and advantage is 
being taken of the opportunity presented by the pre
paration of this B ill to deal w ith those matters. There 
is one subject of outstanding importance on which 
Mr. Garran and the other members of the Chief 
Justice’s sub-Committee were not in disagreement, but 
which I  think members of this Committee should be 
apprised of, so that they may appreciate the decision 
that has been reached in  regard to it.

A  number of public authorities in this State have 
special provisions in their statutes in relation to the 
lim itation of actions. Those provisions, broadly speak

ing) consist of three types. The first is that a person 
cannot bring an _ action against the authority unless 
he has given notice beforehand of his intention to do 
so. In  the second, the period of lim itation in  most 
cases is very short; and in  the third, there is a pro
vision in the statutes which enables the public authority 
to make some offer before the action so as to render 
itself not liable if  the offer is as great as the award 
ultim ately made by the Court. The notice before action 
is, in most cases, a technical document, and has proved 
a trap to a number of people in the community who 
wanted to sue these authorities. I t  is a trap for the 
client  ̂rather than for young practitioners. : I  think 
injustice has been done over the years by such pro
visions. The statutes have been interpreted by. the 
Courts w ith  the_ greatest strictness, and unless notice 
has been given in strict compliance w ith the Act, the 
injured person finds him self unable to get redress in  
the Courts.  ̂ One of the proposals of this B ill is to 
do away entirely w ith this notice before action.

In  regard to public authorities, various periods of 
lim itation are laid down in  the statutes as to the time 
within which action must be brought. I t  is desirable 
that there should be one period of lim itation applicable 
to all public authorities, and the Chief Justice’s sub- 
Committee thinks that that period should be no greater 
than is the case with any ordinary private individual 
who is sued in the Courts. I t  is considered that it 
should be the same period of time in both instances; it 
is thought desirable that the period should be no less 
and no greater than is the case with private citizens.

So far as the third type is concerned— the offer 
before^ action— that matter is dealt w ith in the case 
of private individuals by payment into Court; this 
provision operates justly  for private individuals, and 
there is no reason why the same type of provision should 
not yield justice to public authorities. I  do not suppose 
it is likely that the public authorities will give up these 
protections, without struggle, but I  am not going into 
the pros and cons of the matter, or beyond what I  
have already said. I  invite this Committee to examine 
the report of the Chief Justice’s sub-Committee regard
ing^ these matters. The B ill has been prepared on the 
basis that all those protections of public authorities 
w ill be deleted from their respective statutes.

I  should here state that excellent work has been per
formed by Mr. Garran; his work on this subject is 
monumental. H e has had the difficult job of ascertain
ing where those enactments existed in the statute- 
book. The idea is to put public authorities on the 
same basis as ordinary people in the community. W ith  
these words regarding public authorities, which to my 
mind is one of the most important parts of the Bill, 
I  turn now to matters which have been the subject of 
some difference between Mr. Garran and the other mem
bers of the Chief Justice’s sub-Committee.

The first difference relates to the period which should 
be fixed as the lim it of time within which actions must 
be brought. Under the existing law in regard to most 
ordinary actions in  the Court, six years is the normal 
period, and it is felt by the majority of the Chief 
Justice’s sub-Committee that that period should be 
continued in reference to what are called simple con
tract debts. Those are the ordinary debts which arise



in  the com m ercial com m unity, when a person buys 
goods from  another and incurs a debt to another in  the 
ordinary course of business. W e, who constitute the 
m ajority of the sub-Com m ittee, consider that that 
six-year period should be continued for that class of 
action. Mr. Garran considers the period should be 
reduced to three years, and the argum ents against the 
reduction are m any. One not unim portant argum ent 
is that the six-year period is the period w hich exists, as 
far as we can ascertain, in  all E n glish  law  countries. 
I t  exists in  every S tate  in  A ustralia , in  E ngland and 
in  m ost E nglish  law  countries. C onfusion would be 
caused in  the com m ercial world if  P arliam ent were 
to introduce an entirely new period for ordinary sim ple  
contract debts. A  m an doing business w ith  another 
in  a sister State m ight find that he had a different 
period in  that State w ith in  w hich he m ust bring action. 
The period of six  years has been in  operation for about 
300 years, and members of the public have grown used 
to the fact that they can w ait for that long before they  
bring action. In  addition, an im portant.aspect is that 
the ordinary m an in  trading life  does not w ant to press 
his debtors into Court too early. H e w ishes to give  
them  tim e to p a y ; he.does not w ant to be rushing about 
saying, “ Look here, the three-year period runs out 
to-morrow, and i f  I  do not get an acknowledgm ent 
from  you by to-morrow, I  cannot sue you  at a ll.” I t  
is fe lt that the people have become accustomed to the 
six-year period and that it should be continued w ith  
ordinary contracts.

In  regard to the ordinary tort action, the same con
sideration applies, except in  relation to some particular  
kinds of torts. There are some classes of wrongs w hich  
the C hief Ju stice’s C om m ittee feel would bring a ready  
and im m ediate w rit, i f  the person alleging the wrong  
really  fe lt that he had been wronged. A  class of case 
w hich readily springs to m ind is an action for slander 
and libel. A  m an who is slandered or defam ed, either 
in  w riting  or verbally, takes action prom ptly i f  he wants 
to get redress. I f  he w aits three, four, or five years, 
he probably has not been hurt very much. I f  his  
nam e has to be cleared, he w ill do it straightaw ay. 
Another class of case is that of a person who suffers 
personal or property in jury  as a result of negligence  
or some other sort of tort. H e generally  acts fa ir ly  
prom ptly. Som etim es he cannot act prom ptly, because 
he m ight be in  hospital for a year or longer, during  
w hich tim e he m ight not bring action. M y experience 
and the experience of other members of the C hief 
Ju stice’s Com m ittee has been that we know of very few  
cases in w hich a m an has sought redress for that type 
of injury after three years. In  m y experience at the 
B ar and on the Bench, I  can remember only two such 
cases.

I t  is fe lt that that length of tim e is quite sufficient, 
but we do not th ink that the period for other actions 
should be reduced below the ex isting  period of six  
years. I  have been dealing w ith  the principal 
problems that arise in  connection w ith  the m ain  
period for certain types of actions, in  relation to 
Mr. G arran’s recom m endation (a )  in  h is report that 
the period for all actions, except the property actions 
specifically referred to in  the B ill, be lim ited  to three 
years. I  have g iven the reasons w hy we think that 
there are other types of actions to w hich the rule 
does not apply. M y remarks have been of a very  
general ch aracter; they have not touched upon m inute  
details.

The second ground upon w hich we differed was Mr. 
G arran’s suggestion regarding the special rules of 
lim ita tion s in  certain A cts. H e  recommended that the 
special rules of lim itations in  Lord Cam pbell’s Act, 
the T estators’ F a m ily  M aintenance and other Acts, 
should be abolished, and that the three-year rule 
should apply. W e feel otherwise about that. In  the

first place, these are all cases in  w hich there has been 
given  to a person a new right w hich does not 
ordinarily exist in  the Common Law. Consequently, 
any one who desires to enforce that right w ill im
m ediately resort to the statute w hich grants it and 
see at once the period of lim itation  that is applicable. 
That person is not lik ely  to be m isled into thinking  
that he has more tim e than the statute gives him.

The next point is that m ost of these cases to which 
Mr. G arran refers are cases in  w hich claim s are given 
against deceased persons’ estates. In  some instances 
the claim s are in  favour of such esta tes; but, generally 
speaking, Testators’ F a m ily  M aintenance A ct and 
revised actio 'personalis cases com prise claim s brought 
against the estates of deceased persons. I t  is de
sirable that when a m an dies, h is estate should be 
adm inistered fa ir ly  q u ick ly ; it  is  not desirable that 
the property should be held or tied up for a long 
period of tim e, aw aiting  the p ossib ility  of an action 
being brought. I  think it  is for that reason that the 
new A cts said, in  effect, to the people who were likely 
to bring an action against an estate, “ Y ou must 
bring it  prom ptly.” I t  is provided that i f  an action 
is  not brought w ith in  a year of the death the claim is 
barred, and that the executor can proceed to distribute 
the estate. T he members of the C hief Justice’s Com
m ittee think that to extend the period to three years 
w ould be doing no m ore than to bring in  a uniform  
rule w hich w ould be bad for th is type of action. It 
is not necessary because, i f  the person who brings 
such action looks at the statute, he w ill learn that he 
m ust do so w ith in  the specified period. That ex
p lanation  indicates w hy we do not agree w ith Mr. 
G arran’s recom m endation.

The next view  expressed by M r. Garran is that all 
d isab ility  periods should be abolished. This means 
that at present, under our law , tim e does not begin to 
run against a p la in tiff in  certain circumstances. I f  an 
in fan t is suffering a wrong, he does not have to bring 
his action  w ith in  three years, or six  years, as the case 
m ay be, of his being wronged. T im e does not run 
against h im  u n til he reaches h is m ajority. The same 
remark applies to a lu n atic; i f  he suffers an injury, 
tim e does not run against h im  u n til he becomes sane. 
In  the ex istin g  law  there are other disabilities which 
are recognized but w hich the C hief Justice’s Com
m ittee suggests should be deleted. W ith  that sug
gestion  Mr. G arran agrees. H e  thinks, however, that 
all these d isab ility  periods— includ ing  those applying to 
the two instances I  have stated— should be abolished; 
whereas the C om m ittee considers that the disability 
period applicable to those instances should be re
tained. I f  the d isab ility  periods were to be abolished 
straight out, it  would m ean that an in fan t who was 
defrauded by h is trustee— that trustee possibly being 
his guardian and the only person who could look after 
the in fa n t’s interests— upon reaching the age of 21 
m ight find that he had been denuded o f all his property 
by the trustee and had no redress open to him.

M r. G arran .— The B ill provides for an extension in 
a case of fraud.

M r. Justice  O 'B rya n .— Suppose that the trustee of 
an in fan t had been negligent in  the handling of trust 
fu n d s; that would not be fraud. A gain , suppose 
that an in fan t aged seventeen is knocked down in 
a street accident and that, irrespective of whether 
he has or has not a guardian, no action is brought 
on h is behalf. On atta in ing  the age of 21 he has, 
for exam ple, a crippled leg and contem plates a suit 
for damages. H e  would find h im self barred if  the 
protection in  question were not retained. The same 
argum ent applies in  the case of a lunatic. Suppose 
that an in fan t is owed m oney. W hile he is an infant 
tim e would run continuously against him. Mr. 
G arran’s idea is that an in fan t invariably has a



trustee, a guardian or a father to look after his 
interests, and that the interests of a lunatic are 
protected by the Public Trustee. There is always the 
possibility that a father, a guardian, or a trustee w ill 
not care for an infant in a proper manner. The 
committee thinks that the two disability cases should 
be retained; but there are other disability cases in  
respect of which Mr. Garran and the other members 
of the committee are thoroughly agreed should be 
abolished.

The next recommendation is that, in relation to 
property actions, the period of fifteen years should be 
reduced to twelve years. The main committee has not 
very strong views on that matter. A t present title  
to property is not barred by adverse possession, unless 
such possession has obtained for fifteen years. 
In England the period has been twelve years. In  
Victoria we have retained the period of fifteen years 
for a long time. I  think I  am voicing the opinion  
of the Chief Justice’s Committee when I  say that the 
only reason that period has been retained is that 
there is not much difference between twelve years and 
fifteen years; in other words, there is not much virtue 
in reducing the period by three years. When people 
have grown used to a period, it is better to retain it. 
We felt that no really useful purpose would be served 
by a change, and so we decided to stick to fifteen years. 
That might sound to you gentlemen, who are 
accustomed to altering the laws, as mere conservatism. 
However, I  think it fa irly  represents the view of our 
Committee.

By the Chairman .— Would not such a question have 
arisen when the E nglish law was changed ?

Mr. Justice O’B rya n .— The English law has not
been changed. There is the position, and our Com
mittee does not hold strong views on it. I  am
telling you gentlemen what actuated the minds of 
the members of the Committee when they retained 
the period of fifteen years.

The last matter to be considered is paragraph (e)
of Mr. Garran’s recommendations— u consideration 
be given to authorizing the court in extreme cases 
to allow actions to be brought outside the lim itation  
period.” I  am opposed to that proposal. There should 
not be legislation which would give discretion to 
the court to extend the time i f  there were special 
circumstances. The argument against that is 
th is: one of the im portant things about having a 
statutory lim itation is that people may act with cer
tainty in their affairs. They may be able to say after 
six years, “ The debt which I  thought was a debt no 
longer affects me.” A  person may have a street 
accident. After three years, if  the B ill is passed, 
he will be able to say, u I  am no longer troubled about 
that accident.” An executor can say he w ill not be 
bothered about matters of that sort. I t  is all- 
important to m y mind that certainty should continue 
to exist, and that there should not be left open to 
Judges— wise as Judges always are— opportunities to 
say even in snecial circumstances that in this case one 
can bring your action although it is beyond the period 
of lim itation. I  think that would be a revolutionary 
idea if  brought in as a matter of general principle. 
In special cases it has been brought in.

One provision in the Act affects cases of people 
who by reason of the war have been unable to bring on 
their actions. But to bring in a general rule to enable 
courts to extend the periods would rob the statute 
of lim itations of the main benefit it has, and that is 
certainty. I  think you, gentlemen, should make up 
your minds as to what is a fair time to allow a 
man to bring a particular type of action. H aving  
made up your minds, you should stick to that period 
and say, “ I f  a person is outside that time, he cannot
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bring the action.” That is why the m ajority of the 
Committee think the period should not be unduly 
limited. You should fix what is a fair thing between 
the parties and stick to it. These seem to be the 
only points on which Mr. Garran and I  have any 
difference. W hile we are in difference, I  should say  
that Mr. Garran kindly came on to our Committee 
and gave his spare time to it so that we should pre
pare a draft B ill that would meet with the approval 
of the Parliam entary Draftsman. I  should add that 
any difference of opinion in matters of principle is 
nothing but a friendly difference.

Mr. Garran. I  think Mr. Justice O’Bryan summed 
up the position well at the beginning when he said 
the difference really arose out of agreement. That 
is to say,^ to have an effective consolidated statute 
of lim itation something satisfactory must be done 
about the period of lim itation for public authorities. 
I t  was m ainly to achieve something in that direc
tion that the suggestion was made that the general 
period be reduced from six to three years. When it 
comes to the term of the period it is a matter of 
opinion. I  do not claim any great strength of 
opinion in this matter, but I  was faced with the ques
tion when the moment came to examine lim itations for 
public authorities. The extreme case is this one. 
In  the City of Melbourne a claimant must lodge his 
notice w ithin ten days, or he loses his action. I  was 
faced with the position that under the B ill the period 
of ten days might be extended to nearly 27 years. 
That I  think is a swing of the pendulum that would 
not be approved by Parliament. Approaching the 
subject from that point of view, I  thought it better 
to fix a period that was reasonable. The present 
period is admittedly liberal. I  mean to say that the 
period is sufficiently long whatever happens. As Mr. 
Justice O’Bryan said, when one creates a new action, 
it is reasonable to say six months is long enough to 
bring the action. The period of three years referred 
to is one that has no exact significance, but it was an 
attempt to strike the mean between the existing period 
for statutory authorities and the existing period for 
the individual without in any way radically or 
seriously affecting the rights of individuals.

I  shall temporarily skip paragraph (b)  and pass to 
paragraph (c)  of my recommendations— “ all disability 
periods be abolished.” They are a gradually dwindling 
race, and several have already disappeared— one is 
coverture in the case of a married woman. It is 
proposed to alter the position in regard to absence 
beyond the seas and to prisoners in gaol. In  regard 
to the infant I  do not fear the troubles that Mr. 
Justice O’Bryan does. I  doubt whether in H is 
Honour’s experience a plaintiff has had to claim the 
extra period because he was injured during his 
infancy. In  regard to fraud, the position is already 
covered, but in regard to other trustee eases, there are 
several equitable remedies including that of account 
which I  think will meet the case. In  regard to 
lunatics, the position is very anomalous in that a 
lunatic is only protected from wrongs that are done 
to him while he is in an institution. So a medical 
officer who wrongly certifies him is safeguarded— that 
is an act done before the man became a lunatic. 
But the warder who bashes the man in an institution  
is not safeguarded. As I  have said in my report, I  feel 
that there is sufficient protection through guardians, 
next of kin, public trustees, and so on.

B y  Mr. Bailey .— If a lunatic were bashed on the 
head, he could not go on with an action ?

Mr. Garran .— I f  he were insane for six years, he 
could not bring an action; but it could be brought by 
the Public Trustee.



B y  M r. B a i le y .— I f  the M aster in  Lunacy sat down 
on his job, would the insane person have redress against 
him  later ?

M r. Garran.— I  doubt i f  he would.

B y  M r. I lo l lw a y .— I f  the P ublic Trustee were n egli
gent, surely the man would have the right of action ?

M r. Garran.— B ut the period would run. The 
trustee would be negligent w hile the man was an inm ate 
of an institution . W ith regard to the specific rules of 
lim itations under Lord Cam pbell’s A ct and the other 
cases m entioned in  paragraph (6 )  of m y recom m enda
tions, I  agree that i f  a six-year period is prescribed 
the extension would be too long. A t the same tim e, it 
m ust be remembered that action can be brought against 
an estate w ith in  the period of six  years for breach of 
contract, even if  most of that period runs after the 
death of a testator. This is not setting up a com pletely  
new  situation.

B y  the Chairman.— I t  m eans an entirely different 
cause of action?

M r. Garran.— E states m ight have to be re-opened. 
I  have put forward the basis of three years to enable 
the A ct to be placed upon a com prehensive and uniform  
basis. The reduction from  fifteen years to twelve years 
in  property actions has been m ain ly  put in as a test 
w ith  the view  of reconsidering the m atter when, or if , 
the law  of property can be sim plified. The B ill  is one 
o f  the greatest m irrors w hich can be held up to pro
perty law. I f  any one can understand the property  
sections, he w ill do better than I  can. I  th ink it  could 
be sim plified.

I  am not strongly in  favour of m y recom m endation  
in  paragraph (e ) .  I t  was. put forward to try to obtain  
another m ethod of approach to the question of having  
a uniform  period of three years w ithout any d isab ility  
periods.

I  think the B ill is a move in  the right direction. I t  
suffers, I  fear, in  that I  have put forward a v iew  w hich  
was only partly  accepted. I t  w ould have been better 
to have disregarded it  and so to have kept more uniform  
periods, such as those appearing in  the E n glish  A ct. 
W e have dealt w ith  the public authorities’ protection  
problem by shortening some of the periods of tort, but 
w ithout sa tisfy in g  the public authorities by reason of 
the fact that the d isab ility  periods w ill now apply to 
them , thus lengthening the existing periods for those 
authorities unjustifiably.

B y  the Chairman.— W hat was the reason for the 
C hief Ju stice’s Com m ittee adhering to the period of 
fifteen years for specialty cases?

M r. Justice  O’B r y a n .— I  cannot answer the question  
offhand, because some tim e has elapsed since we dealt 
■with the m atter. I  know that it was discussed.

The C hairm an .— In the E nglish  Act, the period is 
twelve years.

M r. Justice  O’B r y a n .— M ost im portant of the 
specialty debts is the m ortgage debt. There are not 
m any specialty debts, as bonds are unusual in  this 
com m unity and the specialty debt most often encount
ered is a m ortgage w hich is tied up w ith  land. I  think  
it  was fe lt that as we were retain ing the fifteen-year  
period for land we should retain the fifteen-year period  
for m ortgages in  respect of m oney secured by land.

B y  M r. O ldham .— In  the public authorities’ pro
tection legislation  of E ngland, is one uniform  period  
fixed for actions against public authorities?

M r. Garran,— Y es, o f twelve m onths from  when the 
right of action accrues. A t one tim e it was six  m onths 
from  the tim e of an accident; in  some cases that tim e  
would run out before the right of action accrued.

B y  M r. Oldham.— Under this legislation , the proposal 
is three years ?

M r. Garran.— Yes, for all of them.

M r. Justice  O’Bryan.-—Under this legislation  for 
actions for personal injuries or property injuries due 
to tort, the period would be three years. Those are the 
common types of action w ith  which public authorities 
are concerned.

B y  M r. Oldham.— T hat period would be longer than 
the present period?

M r. G arran .— Y es, plus a period of d isab ility  for an 
injured person.

M r. Oldham.— I t w ill be a radical change to make the 
period three years since the present period is six months 
for the tram ways and railw ays. I  feel that those 
authorities ought to be advised of the proposed change. 
I f  this Com m ittee arrived at a unanim ous decision on 
the m atter, I  feel that it would have great w eight when 
the B ill is before P arliam ent. I  suggest that we should 
hear opposing view s instead of m aking a recommenda
tion to both H ouses and possibly having those views 
brought forward there.

B y  M r. I lo l lw a y .— Is  there any reason w hy a public 
authority should be placed in  a better position than a 
private firm  ?

B y  M r. O ldham .—-A public authority has a large 
number of incidents and accidents; i f  three years is 
allowed in  w hich to take action m ay not the witnesses 
be lost?

M r. Justice  O’B rya n .— W as it not thought that large 
undertakings like the tram w ays and railw ays might be 
considered to be fa ir  gam e for w hat were not genuine 
actions? W as it not for that reason that the short 
period was introduced? I  th ink that condition has 
passed.

B y  M r. K en n ed y .— I  remember an occasion when a 
railw ay action was being fought a w itness played foot
ball w ith  m y club under an assumed name. Could not 
som ething sim ilar occur again?

Mr. Justice  O’B ryan .— The same th ing m ight happen 
to-day if  a m an had a motor accident in the street.

M r. Garran,— M ay I  quote from  the report of the 
E n glish  Law  R evision  Com m ittee on th is subject—

W e ha v e  ca refu lly  considered, how  far  i t  is  advisable to 
in terfere  w ith  th e  p o licy  of th e  P u b lic  A u th o r itie s  Protection 
A ct. T h a t p o licy  is  q u ite  clear, nam ely , to  p rotect absolutely 
th e  acts of pu b lic  officials, a fter  a very  sh ort lapse of time, 
from  cha llen ge  in  the courts. I t  m ay w ell be th a t such a 
p o licy  is  ju stifia b le  in  th e  case of im p o rta n t administrative 
acts, and th a t  ser iou s consequences m ig h t ensue if  such acts 
could  be im pugned  a fter  a long lapse of tim e. B u t the vast 
m a jo r ity  of cases in  w h ich  the A ct h as been relied  upon are 
cases of neg ligence of m un ic ipa l tra m  drivers or medical 
officers and the lik e, and there seem s no very good' reason 
w hy such cases should  be g iven  special treatm ent merely 
because th e  w rongdoer is  pa id  from  public funds.

M r. Oldham.— A t the m om ent the law is that 
public authorities have some protection. The railways 
have greater protection than the tram ways. Is it the 
duty of th is Com m ittee, w ithout proper inquiry at any 
rate, to recommend what are, in effect, m ajor alterations 
of the law  ?

M r. I lo l lw a y .— I think they should be pointed out to 
the H ouses. I  cannot see any reason why a public 
authority should be placed in a better position than an 
ordinary litigant.

M r. Field.— I  should like to hear the view s of public 
authorities.



The C h a irm a n —  I f , after further discussion we reach 
a n  agreement, it could be pointed out in  the H ouse that 
much consideration had been given to the problem, and 
w e could suggest that the views of public authorities 
should be obtained.

Mr. McDonald.— W ould not the effect of that be to 
-delay the passage of the B ill?

The Chairman.— There is something to be said for 
Mr. Oldham’s point of view. I  like the E nglish pro
v ision  of a year.

Mr. Kennedy.— W hen I  was connected with the 
Ttailways Departm ent a person was killed by a gate. 
Although the gate was considered to be in order the 
Railways Commissioners were prepared to construct a 
bridge to replace it, but they said they could not do 
anything, say anything, or promise anything until six 
months had elapsed.

Mr. Hollway.— A widow who wanted to take action 
against the R ailw ays Departm ent could not do so, be
cause a trustee company was the executor, until after 
six months, and at the end of that tim e she could not 
take action because she had not given notice w ithin  a

month. Suppose a person has in  his front lawn a death
trap; some one falls into it  and is injured; he can take 
action in  six years’ time.

, Mr. Justice O’Bryan.— Suppose some one has his eye 
injured by an over-hanging tree on m y property. A s 
the law stands at present he can bring an action in  
six years, but under the proposal now being made the 
period w ill be three years. I  would have no better 
chance of m eeting him  than a public authority would.

B y  Mr. Bailey.— In  the case of a company is not the 
notice of action to enable it to make inquiries before 
the writ is issued?

The Chairman.— I  think so.
The Chairman expressed the thanks of the Committee 

to Mr. Justice O’Bryan and Mr. Garran for their 
attendance, and for the valuable advice and assistance 
they had offered the Committee on the B ill before the 
Committee.

Mr. Justice O’Bryan and Mr. Garran withdrew, and 
the Committee deliberated.

The Committee adjourned.
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R E P O R T

T h e  S t a t u t e  L a w  R e v is io n  C o m m it t e e  appointed pursuant to the provisions 
of the Sta tu te  Law Revision Committee Act 1948, have the honour to 
report as follows:—

1. The Committee have considered a Bill to amend the Law relating to 
Proceedings against and Contribution between Tort-feasors, which the Honorable T. D. 
Oldham, M.L.A., Attorney-General, stated he proposed to submit to Parliament during 
the coming Session. The short title of the Bill is the “ Wrongs (Tort-feasors) Bill ” 
and the Bill, as presented to the Committee and which is set out in Appendix “ A ” to 
this Report, was identical with that which was introduced into the Legislative Assembly 
in the 1945-47 Session, and which was under consideration by the Joint Statute Law 
Revision Committee appointed for that Session when the close of the Session intervened.

2. The Bill embodied the recommendations of a special sub-committee set up by 
the Chief Justice’s Committee on Law Reform. That sub-committee consisted of Mr. 
Justice O’Bryan, who acted as Chairman, Mr. Fullagar, K.C. (now Mr. Justice 
Fullagar), Mr. Barry, K.C. (now Mr. Justice B arry), Professor Paton, and Messrs. 
A. D. G. Adam, E. H. Coghill, J . P. Adam, and R. F. Hall. Except for certain additions 
the provisions of the Bill are similar to those of an English Act, which was based on the 
recommendations of a report of a Committee of the Lord High Chancellor of England.

3. The Committee in their consideration of the Bill had before them copies of the 
second-reading speech made in 1946 by the then Attorney-General, the Honorable W. 
Slater, when he introduced the Bill into the Legislative Assembly, and copies of the 
evidence given by Mr. A. Garran, Assistant Parliamentary Draftsman, who appeared 
before the Joint Statute Law Revision Committee in 1947. Mr. Slater’s speech and Mr. 
Garran’s evidence on that occasion are set out in Appendices u B ” and “ C ” to this 
Report.

The Committee were assisted by Mr. Justice O’Bryan, who appeared before 
them and presented fully the views of the Chief Justice’s sub-committee in regard both 
to certain controversial matters raised by Mr. Garran when giving his evidence in 1947, 
and to various draft amendments suggested by him. Assistance was also given by Mr. 
Garran, who again appeared before this Committee and gave further evidence in regard 
to some of the matters mentioned by him previously, and also in regard to draft 
amendments suggested by Mr. Justice O’Bryan.

4. In  view of the difficulties stated by Mr. Garran and partly supported by Mr. 
Justice O’Bryan, the Committee are of the opinion that it would not be advisable to 
retain in the Bill the provision making it compulsory, subject to the Court having power 
to give an exemption, for tort-feasors to recover contribution from joint tort-feasors 
only by way of third party procedure in the original action, and the Committee 
recommend that such provision be omitted from paragraph (c) of sub-clause (1) of 
clause 2 of the original Bill.

5. Attention having been drawn to the drafting of sub-clause (3) of clause 2, the 
Committee consider that as a means of affording greater protection to the plaintiff 
the alteration suggested by Mr. Justice O’Bryan is a good one, and recommend its 
substitution for the existing sub-clause.



6 . The Committee are also of the opinion that, in order to provide adequate 
safeguard and to meet the position should an amendment which has earlier this year 
been recommended by this Committee be made in the Limitation of Actions Bill, 
sub-clause (4) of clause 2 should be re-drafted. The Committee therefore recommend 
that this sub-clause be re-drafted as follows:—

“ (4) Notwithstanding any provision in any Statute requiring any 
notice to be given before action, or prescribing the time within which an 
action may be brought, proceedings for contribution under this section may 
although no such notice has been given be commenced at any time within 
twelve months after the w rit in the original action was served on the party 
seeking to recover such contribution, but at the expiry of such twelve 
months such right to recover contribution shall be extinguished.”

7 . The Minutes of the Evidence given by Mr. Justice O’Bryan and Mr. Garran 
on the 9th and 17th March, 1949, respectively are attached to this Report, and a letter 
dated the 22nd March, 1949, from Mr. Justice O ’B ryan to the Attorney-General relative 
to the meaning of the words “ ju ry  ” and “ court ” in sub-clause (2) of clause 2 is set 
out in Appendix u D ” hereto.

8 . Subject to the foregoing, the Committee approve of the proposals contained 
in the Bill as being a valuable measure of law reform, and recommend that the Bill 
amended as indicated above be submitted to Parliam ent and passed into law during 
the coming Session.

Committee Room,
30th March, 1949.



APPENDICES.

A PPE N D IX  A.

W r o n g s  ( T o r t -f e a s o r s ) B il l .

A BILL

To amend the Law relating to Proceedings against and 
Contribution between Tort-feasors.

Be it enacted by tlie K ing’s Most Excellent Majesty by 
and with the advice and consent of the Legislative Council and 
the Legislative Assembly of Victoria in this present Parliament 
assembled and by the authority of the same as follows (that is 
to sa y ) :—

1. (1) This Act may be cited as the W rongs  (Tort-feasors) short title 
Act 1946 and shall be read and construed as one with the W rongs  md8SSSon. 
A ct 1928 (hereinafter called the Principal Act) and any Act ?0o7s0;34830870; 
amending the same all of which Acts and this Act may he cited 
together as the Wrongs Acts.

(2 ) This Act shall come into operation on a day to he fixed commencement. 
by proclamation of the Governor in Council published in the
Government Gazette.

2 . (1 ) Where damage is suffered by any person as a result Proceeding 
of a tort (whether a crime or not)— ^ S i tijSnt

(a) judgment recovered against any tort-feasor liable tortSors. 
in respect of that damage shall not be a bar to an Ge™v2c.fo26 
action against any other person who would, if SN1: i(8s0f 1939 
sued, have been liable as a joint tort-feasor in No.'sŝ fme 
in respect of the same damage; s' 5'

( I )  if more than one action is brought in respect of that 
damage by or on behalf of the person by whom it 
was suffered, or for the benefit of the estate or 
of the wife husband parent or child of that 
person, against tort-feasors liable in respect of 
the damage (whether as joint tort-feasors or 
otherwise) the sums recoverable under the 
judgments given in those actions by way of 
damages shall not in the aggregate exceed the 
amount of the damages awarded by the judgment 
first given; and in any of those actions, other 
than that in which judgment is first given, the 
plaintiff shall not be entitled to costs unless the 
court is of opinion that there was reasonable 
ground for bringing the action separately;

(c) any tort-feasor liable in respect of that damage 
may recover contribution from any other 
tort-feasor who is, or would if sued have been, 
liable in respect of the same damage (whether 
as a joint tort-feasor or otherwise) so, however, 
that no person shall be  ̂entitled to recover 
contribution under this section from any person 
entitled to be indemnified by him in respect ox 
the liability in respect of which the contribution



E xtent of 
contribution.

Execution  
to recover 
contribution.

When Statute  
of Lim itation  
begins to run 
against right to 
contribution.

Exemptions.

N o. 3783 
ss. 64-66.

Interpretation. 
“ Child."
“ P arent.”
No. 3807 s. 14 
as amended by 
No. 4380 s. 2.

“ Judgm ent 
first given .”

is sought. Any such contribution shall be 
recovered only by way of th ird  party  procedure 
in the original action:

Provided that the court in which the original
action is pending or was determined may perm it
the tort-feasor to proceed to recover contribution 
by way of independent action upon such 
conditions as it thinks fit in any case where good 
cause is shown to its satisfaction why the 
tort-feasor did not proceed by way of th ird  party  
procedure in the original action;

(d ) where (apart from the operation of this paragraph)
any tort-feasor liable in respect of that damage 
is unable to recover contribution under this 
section from any other person because such other 
person is the husband or wife of the person by 
whom the damage was suffered, such tort-feasor 
may recover contribution from such other person 
under this section to the same extent as he could 
have recovered contribution thereunder if the 
person by whom the damage was suffered were 
not the wife or husband of such other person.

(2) In  any proceedings for contribution under this section 
the amount of the contribution recoverable from  any person 
shall be such as may be found by the ju ry  or by the court if the 
tr ia l is without a ju ry  to be just and equitable having regard 
to the extent of tha t person’s responsibility for the damage; 
and the ju ry  or the court if the tria l is without a ju ry  shall have 
power to exempt any person from  liability to make contribution, 
or to direct tha t the contribution to be recovered from any person 
shall amount to a complete indemnity.

(3) No execution for the recovery of contribution under this 
section shall issue without the consent of the court.

(4) Notwithstanding anything in any Statute of Limitation 
proceedings for contribution under this section may be 
commenced at any time within twelve months after the w rit in 
the original action was served on the party  seeking to recover 
such contribution, but at the expiry of such twelve months such 
right to recover contribution shall be extinguished.

(5) Nothing in this section shall—
(a ) apply with respect to any to rt committed before

the commencement of this Act;
(b )  affect any criminal proceedings against any person

in respect of any wrongful act;
(c) render enforceable any agreement for indemnity

which would not have been enforceable if this 
section had not been passed; or

(d ) affect the operation of sections sixty-four to
sixty-six of the S u p rem e  C ourt A c t  1928.

(6) In  this section—
“ Child ” and “ P aren t ” have respectively the same 

meaning as in P a r t  I I I .  of the P rincipal Act as 
amended by any Act.

u Judgm ent first given ” means, in a case where that 
judgment is reversed on appeal, the judgment first 
given which is not so reversed and, in a case where 
that judgment is varied on appeal, that judgment 
as so varied.



A PPEN D IX  B.

S e c o n d -r e a d in g  S p e e c h  m a d e  i n  1946 b y  t h e  H o n o r a b l e  W . S l a t e r , A t t o r n e y -G e n e r a l
o n  t h e  W r o n g s  ( T o r t-f e a s o r s ) B il l .

WRONGS (TORT-FEASORS) BIOL'L.

Mr. SLATER (A ttorney-G eneral).— I m ove—  

T h at th is  B ill be n ow  read  a secon d  tim e.

This is a B ill to amend the law relating to proceedings 
against and contribution between tort-feasors. I 
suppose at the beginning I ought in a word to define 
that rather intriguing term. It means simply civil 
wrong-doers. The B ill is  a technical one, and is the 
first o f a number o f measures which I hope will, from  
time to time, be submitted to th is House. They are 
the result o f the work o f the com m ittee established 
by H is Honour th e  IChief Justice to exam ine both the 
common law and the statute law  and to make recom
mendations, embodied in legislative form, for con
sideration by the legislature. The common law of 
Victoria m arches closely by the side o f the common 
law of England. Traditionally, the common law has 
been inherent in the British cotnmunity from time 
immem'orial. The main authoritative statem ent of the  
common law  is to be found in the reported cases of 
the courts of the land.

From successive cases involving the application of 
legal rules to similar, though varying, facts, the 
general rules o f law  have been hammered out through  
the years. The process of development is often slow  
and sporadic, depending upon the accidental circum
stances which give rise to the cases around which the 
rules of law  are stated. 'Changing conditions and 
changing ideas do not readily result in changes of the 
rules o f law, w hich tend to become inflexible so far  
as the Courts are concerned unless the necessary cor
rective is provided from  some other source. In past 
times the Courts of equity have provided such a 
corrective in a w ide class of cases, but equity itself is 
not fused w ith  the common law  and has lost its 
initial liberalizing character. The common law  now  
has to rely m ainly on the supreme authority of Parlia
ment to correct or vary any obsolete or unsatisfactory  
rules.

The Chief Justice of Victoria, Sir Edmund Herring, 
shortly after his appointment to office, established a 
committee to consider and advise upon reforms which  
appear necessary in the law —both common law and 
statute law— in the light of experience in the operation 
of the rules o f law  in the Courts of Victoria. The 
committee consists of representatives of the Supreme 
Court Bench, the Bar, the Law Institute, and the 
Faculty of Law  of th e  U niversity of Melbourne. The 
Chief Justice’s com m ittee has already reported on 
certain m atters and, as opportunity offers, the com
mittee’s recommendations for legislation are being 
submitted to Parliam ent, sometimes, as in the case of 
the Evidence B ill recently introduced in the other 
House, as an integral part of legislation introduced 
at the instance of the Law  Department, and some
times, as in the case of this B ill, as measures complete 
in themselves.

Amendment Act of 1939, and in New South Wales 
by the L aw  R eform  (Miscellaneous Provisions) A ct
1946. The Victorian Chief Justice’s committee has 
recommended the adoption of the English Act with  
certain additions which I shall refer to later. Of the 
two rules of law I have mentioned, one is called the 
rule in Brinsm ead  v. Harrison, a case reported in 
L.R. 6 C.P. 584 and 7 C.P. 547, and the other is 
known as the rule in M erryw eather  v. Nixan, reported 
in 1799 8 T.R. 186.

It is interesting to look at the history of these rules, 
and to notice that they have remained in existence for 
such a long period of time, binding litigants. The 
rule in Brinsm ead  v. Harrison  is to the effect that, 
where a plaintiff has received an injury at the hands 
of two or more wrong-doers, he can in his discretion 
sue any or all of such wrong-doers; but Once he has 
obtained a judgment against one or more o f them the 
tort is merged in the judgment and the plaintiff has 
no further right to proceed against any other of the 
wrong-doers, even though he him self has been unable 
to extract satisfaction from the wrong-doers against 
whom he has obtained judgment. The objects of this 
rule were stated by the Exchequer Chamber to be that 
it prevented multiplicity of actions and that a second 
jury m ight award different damages from the first. 
The English Law Committee recommended, and the 
English A ct provides, that a judgment recovered 
against one or more persons in respect of an actionable 
wrong committed jointly shall not, w hile still unsatis
fied, be a bar to an action against any others liable 
jointly in respect o f the same wrong. Two safeguards 
are provided in  the English Act on the advice of the 
English Committee, namely—

(a ) T h a t th e  p la in tiff in  a ll su ch  action s to g e th er  should  
n ot be ab le to  recover  a g rea ter  am oun t th a n  th e  am ount 
aw arded  to  h im  in  th e  first action ; and

(b) th a t  th e  p la in tiff sh ou ld  n o t recover th e  costs o f 
a n y  su bseq uent a ction  u n less th e  C ourt before  w h ich  it  is 
tr ied  is o f opin ion th a t th ere  w a s reasonab le  ground for  
brin g in g  th a t  su bseq uent action  sep a ra te ly  from  the  
orig in a l action .

The B ill is designed to abolish two long-established 
but much criticized rules o f law. The English Law  
Revision Committee, appointed by the Lord High  
Chancellor of Great Britain in 1934, considered these 
two rules o f law  in its third report, which appears in 
Command Paper No. 4637 of 1934. The British  
Parliam ent gave effect to that report in the Law  
R eform  (M arried W om en and Joint T ort-feasors) A ct 
1935 25 and 26 Geo. V, Chap. 30. That Act has 
been’ adopted in 'South Australia by the Wrongs Act

The Victorian Chief Justice’s committee has recom
mended that the English Act be adopted without 
variation on this matter. The B ill gives effect to this 
recommendation, the relevant provisions being those 
contained in paragraphs (a) and (b) of sub-clause (1) 
of clause 2, together with the interpretations in sub
clause (6) of clause 2. That is the first rule which 
this Bill proposes to alter, consistently with the method 
of alteration provided by the English Act, upon the 
recommendation of the 'English Committee. The 
other rule dealt w ith by this Bill, namely, that in 
M erryweather v. Nixan, is' of obscure and uncertain 
origin, but first assumed definite shape in the judgment 
of Lord Kenyon in that case. The rule, in effect, 
provides that when two or more persons jointly com
mit a wrongful act, the person injured can, at his 
discretion, recover the full amount of his damage from  
any one of them. If he does so, the wrong-doer who 
has paid the whole damage has to bear the whole loss 
and the other wrong-doers escape liability by reason of 
a rule of the Common Law that there can be no con
tribution between joint tort-feasors. That is the most 
important feature of this Bill.

W hy the Courts held that there could be no such 
contribution is not known. Possibly it was because 
the Courts wished to avoid helping one wrong-doer 
against the other. In actions for breach of contract 
the rule is different, for where one of several persons



jo in tly , or jo in tly  and severally , liab le  under a con
tra ct is  ca lled  upon to p erform  th e  contract in fu ll 
or to d isch arge m ore than  h is  proper share he has, as 
a g en era l ru le, a r ig h t to ca ll upon an y  other persons 
jo in tly , or jo in tly  and severally , liab le  w ith  h im self  
to con trib u te to th e  lia b ility  w h ich  h e  h as incurred. 
T h at is  a  lo g ica l and proper ru le  and w h a t is being  
done in th is  le g is la tio n  is to bring in to  con sisten cy  th e  
ru les w h ich  d eterm in e con tractu a l ob ligations, and  
apply  it  so fa r  as th e  princip les o f tort are concerned.

'Early in  its  h is to ry  excep tion s w ere  gra fted  upon  
th e  ru le  in  M e rry w e a th e r  v. N ix a n , and th a t ru le  w as  
held  in ap p licab le  in  certa in  cases w h ere  o n e  of th e  
w ron g-d oers acted  on th e  req u est or in citem en t or  
rep resen tation  o f th e  other. IBut w h ere  th e  act o f  th e  
w rong-doers is m a n ife stly  tortiou s th e  ru le  in  M erry-  
w e a th e r  v. N ix a n  d e fea ts  even  an  express contract of 
in d em n ity  m ade by on e of th e  w rong-doers w ith  
another. T h is w a s decided in S m ith  v. C lin ton , 99 L a w  
T im es R e p o r ts ,  840, w h ere  th e  ow ner o f a new spaper  
agreed  to in d em n ify  n ew sa g en ts  aga in st th e  liab ility  
fo r  se llin g  copies o f  a paper w h ich  m igh t contain  
libels, but th e  C ourt held  th a t such an indem nity  
could n ot be g iven  effect. T h e  ru le  in  M e rry w e a th e r  
v. N ix a n  h a s been  rep eated ly  criticized . F o r  exam ple, 
Lord H ersch ell, Lord C hancellor, in P a lm er  v. W ick  
an d  P u lte n e y to w n  S te a m  S h ip p in g  C om pan y L td ., 
1894 A p p e a ls  C ases, p a g e  318, a t p age 324, said of th e  
ru le th a t  “ I t  does n ot appear to m e to be founded on  
an y  princip le o f  ju stice  or eq u ity  or even of public  
p o licy .”

T he stran ge y e t  true p osition  is th a t th a t rule, 
critic ized  so stron g ly  b y  th e  Lord C hancellor in 1894, 
w h ich  w as la id  dow n at th e  end of th e  18th  century  
and p ersisten tly  criticized  b y  th e  B ench , had  to w a it  
another 40 years before it w a s changed or abolished  
b y  leg is la tio n  in  G reat B rita in . I t  is  n ow  proposed by  
th is  B ill to  abolish  it  in  V ictoria . T he E n glish  L aw  
R evision  C om m ittee recom m ended th a t th e  com m on  
law  ru le  in M e rry w e a th e r  v. N ix a n  should be altered  
as speed ily  as possib le and th a t th e  sim plest w a y  o f  
alterin g  th e  la w  w ould  seem  to be to  fo llo w  th e  lines  
o f  th e  provision  o f  th e E n glish  C om panies A ct— con
tained in sub-section  (3 ) o f section  37 o f th e  V ictorian  
C om pan ies A c t  1938— w h ich , except in cases o f fraud, 
g iv es  to  a  com pany director or prom oter held  liab le  
for  m is-sta tem en ts in a prospectus a r ig h t o f  contri
bution “ as in th e  case o f  contract ” aga in st an y  other  
person, who, if  sued sep arately  w ould  also have been  
liable.

T he E n g lish  A ct g ives effect to th is  recom m endation  
b y  providing that, w here dam age is suffered by any  
person as a resu lt o f a tort— w h eth er a crim e or not—  
any tort-feasor liab le in respect o f  th a t dam age m ay  
recover contribution from  any other tort-feasor w ho  
is or w ould, i f  sued, h ave been liab le  in respect o f the  
sam e dam age, but so th a t no person shall be entitled  
to recover contribution from  any person entitled  to 
be  indem nified by h im  in respect o f th e  liab ility  con
cerning w h ich  th e  contribution is sought. S im ilar  
provisions to  the E n g lish  A ct are contained in para
graph (c )  o f sub-clause (1 )  and in sub-clauses (2 )  
and (5 ) o f c lau se  2 o f  the B ill w h ich  I am  now  
subm itting.

In  addition  to th ese  provisions, th e V ictorian  C hief 
J u stice’s com m ittee has recom m ended the inclusion in 
th e  B ill o f  certain  other provisions w hich  have  
accord ingly  been included in th e  B ill now  before the  
H ou se and are as fo llo w s:—

1. T h e  la s t  s e n te n c e  a n d  p r o v iso  to  p a r a g r a p h  (c) o f  
su b -c la u se  (1 )  o f  c la u se  2  p r o v id e s  t h a t  a n y  to r t- f e a s o r  
s e e k in g  to  r e c o v e r  c o n tr ib u t io n  fr o m  a n o th e r  jo in t  t o r t 
fe a so r  c a n  p r o c e e d  o n ly  b y  w a y  o f  th ir d  p a r ty  p r o c ed u r e  
in  th e  o r ig in a l  a c t io n , u n le s s  th e  C o u rt in  a n y  p a r t ic u la r  
c a se  th in k s  th e r e  w a s  g o o d  c a u se  sh o w n  w h y  h e  sh o u ld  
n o t  h a v e  p r o c e e d e d  b y  su c h  p r o c e d u r e . T h e  E n g l is h  L a w

R e v is io n  C o m m itte e  r e c o m m e n d e d  t h a t  t h e  r ig h t  o f  c o n 
tr ib u t io n  sh o u ld  b e  d e te r m in e d  e ith e r  b y  m e a n s  o f a 
th ir d  p a r ty  p r o c e d u r e  or  in  a se p a r a te  a c t io n , b u t  th e  
V ic to r ia n  c o m m it te e  c o n s id e r s  t h a t  t h e  th ir d  p a r ty  pro
c e d u r e  h a s  b e e n  fo u n d  so  u s e fu l  th a t  i t s  a m b it  h a s  been  
c o n s id e r a b ly  e x te n d e d  in  m o st  C o u rts  w h ic h  h a v e  adopted  
i t  a n d  th a t  t h e  p r o c ed u r e  sh o u ld  b e  m a d e  c o m p u lso r y  in 
c a se s  o f  c o n tr ib u t io n  b e tw e e n  jo in t  to r t- fe a so r s .

2. P a r a g r a p h  '(d) o f  su b -c la u se  (1 )  o f  c la u se  2 rep rod uces  
a  p r o v is io n  w h ic h  a p p e a r s  in  th e  S o u th  A u str a lia n  A ct to  
m e e t  a  p e c u lia r  c a se  t h a t  a r is e s  a s a  r e s u lt  o f  w ife  and  
h u sb a n d  b e in g  u n a b le  to  su e  e a c h  o th e r  in  to r t. For  
e x a m p le ,  a  m a n  is  d r iv in g  h is  w if e  in  a  ca r  w h ic h  becom es  
in v o lv e d  in  a n  a c c id e n t  w it h  a n o th e r  ca r  th r o u g h  the  
jo in t  n e g l ig e n c e  o f  th e  h u sb a n d  a n d  th e  d r iv er  o f  th e  other  
ca r . T h e  w if e  c a n n o t  su e  h e r  h u sb a n d  b u t ca n  su e  the  
d r iv e r  o f  th e  o th e r  car. I f  n o th in g  fu r th e r  w e r e  in serted  
in  th e  B ill ,  t h e  d r iv er  o f  th e  o th e r  ca r  co u ld  n o t  recover  
c o m p e n sa t io n  fr o m  t h e  h u sb a n d , b e c a u se  th e  husband  
w o u ld  n o t  b e  l ia b le  in  r e s p e c t  o f  th e  d a m a g e  w ith in  the  
a m b it  o f  p a r a g r a p h  (c )  o f  c la u se  2 (1 ) .  P a r a g r a p h  (d) is 
d e s ig n e d  to  r e v e r s e  th is  p o s it io n  b y  a l lo w in g  th e  driver of 
t h e  o th e r  c a r  to  r e c o v e r  c o n tr ib u t io n  to  th e  e x te n t  aw arded  
fr o m  t h e  h u sb a n d .

T h at sim ple illu stration  ind icates how  extrem ely com
p lex  are th e  ram ifications o f  w h a t m igh t appear to be 
a sim ple problem  o f law . In sub-clause (2 ) o f clause 2 
a t th e request o f th e  V ictorian  C h ief Ju stice’s com
m ittee, fu rth er  w ords h ave been inserted w ith the 
ob ject o f en su rin g  th a t th e jury— w h ere there is a 
ju ry— and n ot the Judge sh a ll determ ine the extent of 
contributions betw een  tort-feasors. T he result of 
th a t w ould  be th a t  th e  jury  w ould  determ ine the 
resp ective degrees o f neg ligen ce  betw een the two 
w rong-doers, and th e  basis o f  contribution towards the 
sum  o f  dam ages aw arded to th e  p laintiff would be so 
determ ined  by a ju ry  in th ose cases.

ISub-clause '(3) o f  clause 2 is inserted on the recom
m endation  o f th e  V ictorian  C h ief Ju stice ’s committee 
w ith  a v iew  to ensuring th a t w h ere  one wrong-doer 
obtains an order fo r  contribution from  another, the 
paym en t o f  th a t contribution shall d irectly  or in
d irectly  be applied tow ard s m eetin g  the plaintiff’s 
dam ages and n ot tow ards unju st enrichm ent of the 
first w rong-doer. To require th e  first wrong-doer to 
sa tis fy  th e w h o le  o f  the p la in tiff’s claim  before he can 
call on another w rong-doer to pay  h is  share m ay cause 
undue hardship  to both th e  p la in tiff and the first 
w rong-doer. To provide fo r  a  relaxation  o f this rule 
in gen era l term s m igh t open a path for  evasion in 
v iew  o f  th e m u ltip lic ity  o f  circum stances that can 
arise. A ccordingly , th e  com m ittee has recommended 
th a t th e  com pensation  should be payable as directed 
by th e  court in each case.

ISub-clause (4 )  o f c lau se 2 h as been inserted on the 
com m ittee’s recom m endation, w ith  a v iew  to over
com ing cases such as th a t w h ich  arose in Merlihan 
v. A . C. P ope L td .  1946 1 K .B . 166, w here a plaintiff 
w a s injured as th e  resu lt o f  th e act o f tw o others, one 
o f  w hom , b ein g  a public authority , could only be sued 
w ith in  a v ery  lim ited  period. T he p laintiff sued the 
other w rong-doer w ho, in h is turn, tried to recover 
contribution from  th e  public authority , but his claim 
w a s held  to be s ta tu te  barred. T he com m ittee’s recom
m endation w ill a llow  contribution betw een wrong
doers in such  a case, even though the plaintiff has 
been sta tu te  barred as aga in st the public authority. 
T h at position  applies free ly  in V ictoria  because in 
relation  to ra ilw ays, tram w ays and, in certain circum
stances, to  m u n icip alities and other bodies, the action 
h as to be brought w ith in  th e  tim e prescribed by the 
sta tu te .

M r. H o l l w a y .— I  s u b m it t e d  a  c a s e  o f  th a t  k in d  to  
t h e  h o n o r a b le  g e n t le m a n  s o m e  t im e  a g o .

Mr. (SLATER.— T hat is so. I f  the action is not so 
brought, th a t is the end— the action is definitely 
barred. P rovision  is m ade in the present m easure to 
overcom e th e  p ossib ility  o f th e problem  arising when 
there is com bined n egligence o f tw o  wrong-doers



resulting in an accident and when one o f the w rong
doers m ay be an authority that is protected by the 
statute by reason o f  the lim itation of tim e placed upon 
the institution o f proceedings. That set of circum 
stances arose in the case to w hich I have already 
referred. Paragraph (d )  of sub-clause (5 ) of clause 
2 m akes it clear that the B ill does not affect the 
operation of those provisions of the Suprem e Court 
A ct 1928 relating to division of loss and dam ages 
in cases of collisions between ships.

I w arm ly commend this B ill to the H ouse and am  
particularly gratefu l to the Chief Justice and his 
com m ittee for their energy and deliberations in 
fram ing the recom m endations that have been incor
porated in the m easure. This B ill, though its general 
principles can be clearly understood by laymen, 
involves m any m atters o f legal technicalities and 
niceties, particularly in relation to som e of the item s 
to which I have referred and w hich are not included 
in the E nglish  Act. Accordingly, I propose to suggest 
that the debate on the B ill should be adjourned and 
-that the m easure should be referred to the Joint 
Statute L aw  Revision Com m ittee to enable fu ll and 
detailed consideration by th e  legal members of the 
two Houses.

M r. F iel d .— I t w il l  b e  th a t  c o m m itte e ’s first ta sk  
fo r  a  lo n g  tim e .

Mr. SLATER.—That is so. As one of the oldest 
Assem bly members of the Statute L aw  Revision Com
m ittee, I  think I am right in saying that that body 
has not m et since 1928, when it considered the ques
tion o f the consolidation of the statutes. A t that tim e 
I was chairman o f the committee, which w as privileged  
to receive the recommendations of the late Mr. Justice  
(Sir Leo) -Cussen regarding the consolidation. I hope 
that the reference of the present measure to the com
m ittee w ill represent a starting point from  w hich the 
legal members of Parliam ent w ill proceed to give  
earnest consideration to certain legal problems with  
w hich they are fam iliar and which w ill com e under 
their purview as the result o f the deliberations of the  
very fine com m ittee established through the energy 
and the vision of the present Chief Justice.

It is for those reasons that I have been obliged 
during m y explanatory speech to resort to a large 
extent to the memorandum. As the subject is 
extrem ely technical in character, m y action in that 
respect has been justified, though it m ay have trans
gressed the rules of the House.

A PPE N D IX  C.

E v id e n c e  g iv e n  i n  1947 b y  Mr. A . G a r r a n , A s s i s t a n t  P a r l ia m e n t a r y  D r a f t s m a n .

TUESD A Y , 2 4 t h  JU N E , 1947.

M em bers P resen t:

Mr. S later in the C hair;

Council.
The Hon. W. H. Edgar,
The Hon. A. M. Fraser,
The Hon. Sir G eorge Goudie,
The Hon. J. A. Kennedy,
The Hon. G. S. McArthur,
The Hon. A. E. McDonald.

Mr. A ndrew  Garran, A ssistant Parliam entary  
Draftsman, w as in attendance.

The Chairm an.— The W rongs (Tort-feasors) Bill 
is another o f th e  B ills recommended by the Chief 
Justice’s L aw  Reform  Com m ittee. It deals w ith  tort
feasors or civil wrongs, requiring contribution in the 
event o f two w rongs having contributed in varying  
degrees towards dam age sustained by a third person. 
The state of the law  at present does not enable a con
tribution to be made, and the com m ittee has followed  
the w ork done by another com m ittee appointed by the 
Lord Chancellor of England in 1934, when the law  of 
England w as changed and provision w as made for 
contributions by joint tort-feasors. The C hief Justice’s 
Com m ittee presented a report w hich is now embodied 
in the Bill. However, as Mr. Garran has points of 
view w hich differ from  those of the C hief J u stice s  
Committee, and w hich are interesting and deserving 
of consideration, I fe lt  it desirable that Mr. Justice  
O’IBryan and Mr. Garran should be invited to attend  
this m eeting. U nfortunately, Mr. Justice O’Bryan  
cannot be present; but I hope that th e com m ittee w ill 
have an opportunity at a later date of inviting him  to 
a m eeting and hearing his views. The points o f  
difference between Mr. Garran and the C hief Justice’s 
Com m ittee are not considerable. I  understand that

the com m ittee differs from  the English B ill in one 
im portant respect, to which Mr. Garran w ill now  
address him self.

Mr. Garran.— My connection w ith this B ill is purely 
that o f a draftsm an; it is not, as in the case of the 
Lim itation of Actions Bill, as a member of the com
m ittee o f the -Chief Justice. The B ill as here presented  
is in the form  asked for by the committee. It follow s  
an E nglish  A ct which w as based on the report of a 
com m ittee of the Lord H igh Chancellor, except that in 
certain places to w hich I shall refer, it has additions 
to the E nglish  Act. The English A ct has been accepted 
exactly in the same form in N ew  'South W ales and also, 
w ith one addition, in South Australia. There are 
really two main principles involved.

The first, which is covered by paragraphs (a )  and 
(b ), on page 2 of the Bill, is to do aw ay w ith w hat is 
known as the rule in B rinsm ead  v. H arrison, which  
was a case decided in 1871. It was decided som ewhat 
along the follow ing lines: If “ A  ” has a right of action  
against more than one person— possibly two, three, or 
four— and sues to judgment one or more of those 
persons, but not all of them, then his right o f action  
against any persons he has not sued to judgment dis
appears because it is m efged in the judgment against 
the people he has sued. If after getting his judgment 
he finds that he has sued a man or men o f straw, he  
cannot turn around and get his dam ages from the 
other people he could have sued. The purpose of 
paragraphs (a) and (b )  is  to repeal th is rule, and 
to provide that, w ith the safeguards there set out, the 
plaintiff can proceed to sue further people if  his first 
judgment is not satisfied, but he cannot obtain, over 
all, m ore than he w as awarded in his first judgment. 
In this respect the B ill now before the -Oommiti.ee is 
word for word with the English A ct and the N ew  
South W ales and South Australian Acts, and I have 
no comments at all to make.

A ssem oiy . 
Mr. B ailey, 
Mr. Field,
Mr. H ollway, 
Mr. Oldham.



T he rest o f th e  B ill deals w ith  repealing w h at is  
know n as th e ru le in  M erryw ea th er  v. N ixan — a case  
decided in 1799. T he law , previously  understood to 
ex ist in som e form , w as then stated  to  th e effect that 
w h ere “ A  ” sues “ B  ” and recovers dam ages from  
him , and “ C ” w ould a lso  h ave been liab le  in the sam e  
action, “ B  ” h as to foot the w h ole  of the bill, and 
cannot recover any contribution from  “ C .” T hat is 
different from  the law  o f  contract, by w hich  there  
is a contribution betw een jo in t contractors and such  
contribution can be enforced in the courts. T hat rule  
has m et m ore criticism  w ith in  and ou tsid e the legal 
profession  than any other rule of law . I th ink there 
is  no doubt th a t the v a st m ajority, if  not all the  
m em bers o f  the lega l p rofession  and others w ho know  
it, are in favour of its abolition. To th a t ex ten t I 
agree entirely, but w here I disagree w ith  th is  B ill is 
w here it varies from  th e E n glish  A c t

R ou gh ly  speaking, it varies in tw o m ajor respects. 
The E n g lish  A ct started  on a policy  of equating the  
la w  in tort w ith  th e la w  in contract and also w ith  the  
law  provided in th e 'Companies A ct w here, if  one 
prom oter or d irector of a com pany is held liab le in a  
court on th e issu e  o f  a fa lse  prospectus, h e  can recover  
dam ages or contributions tow ards h is dam ages from  h is  
co-prom oters or co-directors. B u t th e  V ictorian  B ill, not 
satisfied  w ith  equating the law  of tort w ith  th e law  o f  
contract w ants, as it  w ere, to leap-frog  th e  law  of con
tract and set up a n ew  position  a ltogeth er. T he second  
point o f  d ifference is th a t th e  E n g lish  A ct w en t on a 
restricted  basis w ith  its  eye probably on th e  r igh ts of 
th e  p la in tiff w ho, a fter  all, is th e  person w ho is to be 
satisfied. T he V ictorian  B ill looks rather too m uch  
to th e  r igh ts o f th e  w rong-doers as betw een each  
oth er  and, to sa tis fy  th ose  rights, h as o ften  pro
vided to th e  d etrim ent o f  th e  p laintiff. T hose are th e  
tw o m ain  points.

(Having th ose  and other points in view , I  w ish  to  
advise  th e  ‘C om m ittee of w h a t I fear  are th e  difficulties 
w h ich  arise  from  th e variations of th e  V ictorian  B ill 
from  th e  E n g lish  A ct. D ow n to th e  fu ll stop in lin e  
32, paragraph (c ) , on page 2, th e  V ictorian  B ill 
is  ex a c tly  th e sam e as th e E n glish  A ct. T hat relates  
to th e m ain princip le involved. I t  provides that 
any tort-feasor— th at is, any w rong-doer— w ho is liable  
in respect of dam age m ay recover contribution from  
any o th er tort-feasor w ho is liab le  in respect o f th e  
dam age, but no person is entitled  to recover contri
bution under th is  provision from  any person entitled  
to be indem nified by h im  in respect of the liab ility .

T he m ain point o f  th is paragraph is th a t one tort
feasor  can recover contributions from  another tort
feasor. F o r  exam ple if  “ A  ” is held  liab le  to pay the  
p laintiff £1,000, and “ A  ” can prove to the C ourt that 
“ B  ” w as eq u ally  responsib le for th e  dam age, “ A ” 
can tak e “ B  ” to th e  C ourt and obtain, say, h a lf h is  
dam ages from  “ B  ” by w a y  o f contribution. Just as 
in respect of contract, i f  “ A  ” and “ B  ” are liable to 
another person, and th a t other person sues “ A ,” “ A  ” 
ran  recover from  “ B  ” the share h e  ou gh t to pay. 
T he rem ain ing w ords o f paragraph (c ) , including the  
proviso, are inserted  on the recom m endation of the  
C h ief J u stice ’s com m ittee. T hey provide th a t any  
such contribution shall be recovered only by w a y  of 
third p arty  procedure in  the original action, w ith  the  
proviso  th a t in circum stances to be determ ined by the  
C ourt— h ow  w ide or how  narrow  I do not know — an 
exem ption  can be given, and contributions can be 
recovered o th erw ise than by th ird  p arty  procedure. 
Third p arty  procedure ex ists  under R ules of Court in 
all courts o f th e  country, for exam ple, the Suprem e  
Court, th e C ounty Court, and th e C ourt o f P e tty  
Session s; but it  is optional. I f  action  w ere taken to 
m ake it  com pulsory, I w ould  consider it natural that 
th a t w ould  also be done under R ules o f Court, not 
under an A c t

(However, even assum ing it is done under the Act, 
difficulties are experienced w hen one tries to apply it. 
A s an exam ple, “ A  ” considers th a t h e  h as a right of 
action aga in st both  “ B ” and “ C ”— tw o joint tort
feasors. H e  says, “ I w ill sue ‘ B ,’ but if I miss 
aga in st him , I can la ter sue ‘ C ’ under paragraph 
(b ) .” H e sues “ B ,” w ho, on reading the Act, decides 
th at if  h e  is go in g  to be caught under th is provision 
instead  o f  “ C ,” he w ill have to join “ C ” as a third 
party  to th e  action. A lth ou gh  “ B ” m ight consider 
th a t h e  h as a good defence and th a t he can get away 
w ith  it, h e  then reasons in th is  w ay— “ I cannot run 
the risk; I m ust jo in  ‘ C ’ in the action .” “ C ” is 
then brought along, but not a s  a defendant to “ A,” 
w ho is still on ly  su ing “ B .” “ 1C ” is brought in in
case “ B ” loses, and then “ B ” can argue against 
“ C ” to w h at ex ten t “ C ” should contribute. If “ A ” 
lo ses h is action, th e  point to be then  decided is, who 
should pay the costs of “ C .” Surely not “ A ,” who 
is th e p laintiff?  H e should n ot be loaded v/ith the 
extra cost o f bringing in “ C .” H e w ould argue this 
w a y — “ W hy should ‘ B  ’ bring ‘ C ’ into the action? 
I did n o t w an t it .” “ 'C ” did n ot w ant to be brought 
in and o n ly  appeared because he w as forced to by the 
A ct. Should  “ C ” h a v e  to pay  th e  costs?  He really 
did n ot have to open h is m outh once during the whole 
action. I do n ot know  the answ er. A fter all, “ A ” 
m ay u ltim ately  sue “ C ” because he thinks he can 
recover from  “ C,” a lthough he has lost his action 
aga in st “ B .”

B y  th e  C hairm an .— 'Not if  the action is dismissed 
again st both “ B ” and “ C ” ?

M r. G arran .— N o, there is no action  against “ C ” 
a t the tim e. H e on ly  com es in as being liable under 
third party  procedure.

B y  M r. B a iley .— W hy should th e  plaintiff be able 
to e lect w hich  defendant h e  w ill sue?

M r. F ie ld .— I f th ey  are both gu ilty , w h y  not?

M r. G arran.— The m ain  th in g  is fo r  the plaintiff 
to be reim bursed for  h is tort. T hat has been the 
position  up to date, th a t h e  can sue any one. Now  
provision is being m ade to enable th e tort-feasors to 
div ide th e  dam ages betw een them .

B y  Mr. B a iley .— In the sam e action  ?

M r. G arran .— (Possibly in th e sam e action, and 
possib ly  in a la ter action . M y argum ent is, not neces
sarily  in the sam e action, but to leave it for the tort
feasors to decide and not m ake it com pulsory. I am 
strengthened  in m y v iew  by the fa c t that the English 
C om m ittee looked at th is  point and I have decided in 
th e  sam e w ay  as did the E n glish  Committee. It 
defin itely  stated  th a t th e tort-feasors should have the 
right either to use th e  th ird  party  procedure or to 
proceed by an independent action.

B y  M r. F ield .— W hat argum ent does the Law 
R eform  C om m ittee set aga in st yours ?

M r. G arran .— I do not know . I have been sending 
letters to the secretary  to the L aw  Deparm ent, who 
has been sending th em  to th e  com m ittee. The com
m ittee  has agreed w ith  h a lf m y  suggestions, and on 
the other h a lf it has said, “ W e thought of that,” and 
th a t is all I  know . I cannot g et any reason. We 
do not know  how  w ide or h ow  narrow  is the proviso 
and w ill n ot know  until 20 or 30 plaintiffs or tort
feasors h ave spent their hard earned cash on trying it. 
Going back to m y tw o original points, this sets up 
a position  fo r  tort w hich  w ould still be different from  
th at o f contract, instead o f adopting th e procedure 
under th e  E n glish  A ct. In practice, the plaintiff will 
often  be put to greater expense in h is action just to 
sa tis fy  the r igh ts o f  the w rong-doers.

B y  th e  C hairm an .— W as any v iew  put to you by the 
L aw  R eform  C om m ittee on the third party  aspect?



Mr. G arran .—I have correspondence, which is as 
follows:—
(a) T h ird  P a r ty  P ro ced u re .

T his m a tte r  h a s b een  co n sid ered  by  th e  C om m ittee . T hird  
party proced u re  h a s  e x is te d  n o w  in  E n g la n d , V ic to r ia , and  
m ost com m on la w  co u n tr ies  fo r  o v e r  60 y e a rs  and  h a s  b een  
found a v e r y  u se fu l p ro ced u re  fo r  c la im s fo r  con tr ib u tio n  
and in d em n ity  b y  a  d e fe n d a n t a g a in st  a  c o -d e fen d a n t or 
against a  p erson  n o t a  p a rty  to  th e  o r ig in a l a c tio n . I t  h as  
been fou n d  so  u se fu l th a t  it s  a m b it h a s  b een  con sid era b ly  
extended in  m o st co u rts  w h ic h  h a v e  a d op ted  it. T h ere  is 
no good rea so n  to  su p p ose  it  w o n ’t  w o rk  w e ll  in  th is  A ct. 
The A ct does n o t  m e a n  th a t  th e  p la in tiff  h a s to  su e  m ore  
than one d e fen d a n t— or m o re  d e fen d a n ts  th a n  h e  w ish es  
to join.

T he A ssista n t P a r lia m e n ta r y  D r a ftsm a n  a p p a ren tly  o v er 
looks th e  fa c t  th a t  w ith o u t  a n y th in g  b e in g  sa id  ab ou t it  
in the E n g lish  S ta tu te  th e  d e fe n d a n t ca n  th e r e  claim - c o n 
tribution or in d em n ity  b y  w a y  o f th ir d  p a r ty  proced ure. 
(See A n n u a l P r a c tic e  u n d er  O rder 1 6 a .)  A ll th e  B ill does 
is to m ak e th e  p ro ced u re  co m p u lsory , i f  a  d e fen d a n t w a n ts  
to ta k e  a d v a n ta g e  o f th e  A ct. T h e  C ourt r e ta in s  fu ll  
control o f th e  a c tio n  and  w il l  p rev en t a n y  in c o n v e n ien ce s  
which m ig h t o th e r w ise  a r ise  in  p a r ticu la r  cases.

In other words, they say it works well voluntarily, so 
it should work well compulsorily, and that is all I 
have received on it. Another point I should like to 
make is that the committee looks at the matter from  
the point of view of the Supreme Court, which retains 
full control of the action under its chamber procedure. 
In the County Court and the Court of Petty Sessions 
there is no chamber procedure, and, therefore, the 
problem would be very much greater. One cannot get 
directions from the Court as one goes along as to the 
procedure that should be adopted.

Mr. O ldham .—The rules could be amended.
Mr. Garran.—Yes; if anything is done, it should be 

done under the rules and not under the Act.
By Mr. B a iley .—What do you mean by “ as the 

Court may direct ” ? Does the Supreme Court give 
directions as to who should be put in as an additional 
defendant?

Mr. Garran .—Almost daily a Judge of the Supreme 
Court sits in Chambers. It is possible to make appli
cation to him on matters of procedure by summons for 
directions and so- on. But in the Court of Petty 
Sessions, where probably the defendant is appearing 
in person and does not know much about the law, he 
is probably “ shot ” before he starts.

The next point arises under paragraph (d) .  That 
is the item which has been included in the South 
Australian Act, beyond the provisions in the New  
South Wales and English Acts. The object of its 
insertion is this: At common law a man cannot sue 
his wife in tort, and a wife cannot sue her husband 
in tort, except to protect her own property. Suppose 
a husband, while driving his wife in his car runs into 
another car. Both the husband and the driver of the 
other car are partly to blame. The wife cannot sue 
her husband because the Common Law does not allow 
it, but she can sue the other driver. But it may be 
disadvantageous for her if she cannot sue her husband, 
because he is probably covered by a contract of 
insurance. This provision is inserted so that, where 
a wife has sued the other driver, the other driver 
may proceed against the husband— in other words, 
proceed against somebody whom the wife herself 
cannot sue. It gives the tort-feasor a right which the 
plaintiff has not got. My view is that if it is to be 
tackled at all, it should be tackled at the root, to 
extend the right of action in tort between a wife and 
husband rather than to tie a knot in one of the 
tentacles that extend from the principle.

It could be said that a w ife and husband could sue 
each other in all cases of tort. That matter is not 
touched at all in England, but only in South Aus
tralia, and it covers only a very small gap. It leaves

th e  p o s it io n  in  su ch  a  w a y  th a t  th e  p la in tiff  is  n o t  
a b le  to  e x e r c ise  a  r e m e d y  th a t  th e  w ro n g -d o er  can  
e x e r c ise .

B y  Mr. B ailey.— In  th a t c a se  th e  th ird  p a r ty  cou ld  
su e  th e  h u sb a n d  o n ly  o n  a cco u n t o f  th e  a c tio n  b rou gh t  
a g a in s t  h im  b y  h is  w ife ?

Mr. Garran.— That is so. It means that the w ife  is 
halfw ay down in the damages if  the third party- is 
looking to her husband for the money. No doubt the 
insurance companies m ay effect an alteration in their 
policies.

B y  Mr. H ollw ay.— I s  th ere  a n y  rea so n  w h y  a  w ife  
sh o u ld  n o t  s u e  h e r  h u sb a n d  in  to r t?  S u p p o se  th ere  
w a s a  s la n d er  ac tio n .

Mr. Garran.— I think this law  should be the same as 
the law  o f contract, but I am not attem pting to per
suade the Com m ittee to go that far. I suggest 
widening the basic provisions rather than tackling the 
m atter in a back-handed method. I suggest that it 
should not be in the Bill.

I  feel on sounder grounds in sub-clause (2) where  
there is a reference to the “ jury.” That word does 
not appear in the E nglish A ct or the ‘South Aus
tralian Act, but it has been put in at the request of 
the Chief Justice’s com m ittee. Its members felt that 
where the word “ court ” was used, it m ight include the 
powers o f the Judge and exclude the powers of the 
jury. Generally in drafting, when w e say “ court,” 
w e mean the Judge and the jury if  there is a 
jury. I am not concerned that the word “ court ” 
m ight be construed more narrowly, but I am worried 
where these words have been put in—
and th e  ju r y  o r  th e  court i f  th e  tr ia l is  w ith o u t a ju r y  sh a ll  
h a v e  p ow er  to  ex em p t a n y  person  from  lia b ility  to  m ake  
con tr ib u tion , or to  d irec t th a t  th e  con tr ib u tion  to  be  
reco v ered  from  a n y  person  sh a ll am o u n t to  a com p lete  
in d em n ity .
“ Directions ” go radically further than any power 
that juries have now. I think they are wrongly there 
and that the English, N ew  South Wales, and South  
Australian A cts cover the situation perfectly by the 
use of the word “ court.”

B y Mr. B ailey.— Is not the word “ court ” construed 
as m eaning “ J u d g e” ?

Mr. Garran.—No, I think it is Judge w ith jury, if 
any.

Mr. Fraser.— Under the W rongs A ct there is a 
specific provision under which the jury makes an 
apportionment as between the parties.

Mr. Gafran.—The fourth point relates to sub-clause 
(3) on page 3 of the Bill, and it does not appear in the 
English or the other Acts. The sub-clause provides—

N o  e x ecu tio n  for  th e  r eco v ery  o f co n tr ib u tion  under th is  
sec tio n  sh a ll issu e  w ith o u t th e  co n sen t o f  th e  court.

The problem is this: Suppose “ A ” sued “ B ” and 
got a  judgment against “ B ,” and then “ B ” brought 
an action against “ C ” for the contribution and 
“ B ” is paid by “ C ” but “ B ” does not pay “ A .” 
Under the law of contract there is no such provision 
as this, although usually it works out all right. The 
plaintiff usually manages to see that he gets the con
tribution. Even if  he knows that “ G ” is a man of 
straw, he sees that the money comes to him. My 
problem is that it forces another application to the  
court, and it takes m e away from the law  of contract.
I am  not as strongly against that as I am against 
other points, but still it raises difficulties.

B y Mr. Bailey.—It would be bad luck for the 
plaintiff if the man of straw succeeded?

Mr. Garran.— “ A ” could bring his action against 
“ C ” unless the court had directed that the contribu
tion should be complete indemnity. No doubt if  the



court w ere to direct that it should be com plete 
indem nity, the court would m ake provision to see that 
the dem and w as properly met. However, I think it is 
a theoretic rather than a real problem, and I am not as 
strong on it as on the other points.

B y  S ir  G eorge G oudie.— A re you satisfied that this 
m atter does not require any better words than those 
contained in the New; South W ales and South A us
tralian A cts?

M r. G arran .— I  cannot speak w ith  a fu ll knowledge 
of th e practice in those States.

T h e C h a irm an .— The N ew  South W ales law  was 
altered in 1946.

M r. G arran .— And the South A ustralian law  was 
altered in 1939. A s far as I know there has been no 
trouble in those States and there has been no call for  
such a provision. My last point deals w ith  proposed 
sub-clause (4 ) . This is an excellent exam ple to show  
that the statute of lim itation should not provide 
different periods for individuals and public authori
ties. I hope that I am not treading on any one’s corns. 
In 1946 there w as the case of M erlih an  v. A . C. P ope  
L td . “ A ” sued “ B ” at the tim e when he could sue 
him  under a period o f  the statute of lim itation. “ A ” 
won. “ 33 ” turned round and sued “ C,” a public 
authority, for the contribution as he could under the 
E nglish  law, and h e  w as held defeated because of the 
different period for individuals and for public authori
ties. A ctually  the m atter has been dealt w ith in some 
w ay by a subsequent case, w ith  exactly the same effect 
as this proposed sub-section. “ A ” w as injured by 
“ B  ” and “ C.” W hen the period had nearly, but not 
quite, run against “ €  ”— the public authority— and no 
action had been brought, “ B  ” w ho w as a very careful 
gentlem an, brought an action in the Court for a 
declaration that should “ A  ” sue “ B  ” after the period 
of lim itation  had run against “ C,” “ B  ” should be 
granted the right to take action against “ C ” for a 
contribution. The Court said, “ Y es.” The m atter is 
unsatisfactory and w ill rem ain so until the period of 
lim itation for private individuals and authorities . is 
equated.

B y  M r. F ra se r .— Under sub-clause (4) there would  
still be a loophole for the public authority?

M r. G arran .— Sub-clause (4) itself is unsatisfactory  
from  m y point of view, and I think also from  this Com
m ittee’s  point of view, because it provides that the 
individual in such a case m ay sue the public authority  
at any tim e w ith in  tw elve m onths after the individual 
is sued. For exam ple, “ A ,” an infant, is injured by 
a railw ay accident in which the driver of a motor car 
was also to blame. “ A  ” is five years o f age, and at 
the age of 22— 17 years later— he sues the driver of 
the car. Under this provision the driver o f the car 
would have another year in which to come against the  
railw ays, but under the present A ct he would be 
lim ited to six m onths from the accident. That, I

think, is  a g a in st th e  v iew s o f th e  C om m ittee, and it is 
d efin itely  a g a in st m y v iew s. I  th in k  th e difficulty 
should  be tackled, as I h a v e  a lready explained, at the 
root.

B y  M r. K en n ed y .— H a s an y  one ever w aited for 
seven teen  y ears before su ing?

M r. G a rra n .— P erson a lly , I know  o f no such case. 
I t  could be six  years instead  of seventeen  years.

M r. B a ile y .— “ B ” w ould  n ot know  th at he had 
th e  r ig h t o f action  a g a in st “ C ” un til “ A  ” had 
obtained a ju d gm en t a g a in st h im .

M r. G arran .— A n o th er  question  I h a v e  asked the 
L aw  R eform  C om m ittee  is as to w h a t is the nature of 
th is  action  fo r  contribution , and I h a v e  had no satis
fa c to ry  an sw er as yet.

B y  th e  C h airm an .— D oes n o t th e v iew  expressed by 
Mr. B a iley  g iv e  considerab le support to th e point that 
th ere  should  be au tom atic  u se  of th e  third party 
procedure?

M r. G arran .— T he final resu lt o f th e  sub-clause is 
th a t th e w rong-doer h as th e  r ig h t o f  action  after the 
pla in tiff h as lo st h is  r ig h t of action . F or th ese  reasons 
m y gen era l v iew  o f th e B ill is  th a t, in so far  as it is con
fined to th e  E n g lish  A ct it  is  an  excellen t Bill, but 
every  tim e it  h as tried  to im prove th e E nglish  Act 
it  has fa iled  in its  purpose and h a s spoiled the effect. 
T he to ta l effect is  to m ore than  tak e aw ay the 
ad van tage in th e  B ill as it  stands.

B y  th e  C h a irm an .— H ave you  an y  inform ation as 
to h ow  the E n g lish  A ct operates?

Mr. G arran .— I h a v e  checked  m an y  o f th e cases.

B y  th e  C h airm an .— D o an y  of th e  modern text
books refer  to it?

M r. G arran .— T h ey refer  to it  by w a y  of explana
tion, but I h a v e  seen  no cr itic ism s o f  it. I cannot 
claim  to h a v e  read a ll th e  leg a l literatu re.

M r. F ra ser .— In V olu m e 40 o f th e  L a w  Quarterly 
R e v ie w  I  n o tice  th a t th ere  are som e com m ents on this 
m atter, and on th ird  p arty  law .

T h e C h a irm an .— Mr. G arran h as put to us points 
of v iew  th a t are o f g rea t in terest and im portance. It 
is obvious th a t w e  cannot carry  th e m atter much 
fu rth er a t th is  session . I do n o t know  whether we 
can m eet during th e  p arliam en tary  recess. Mr. 
G arran’s conclud ing  v iew s are very  provoking, and it 
w ould be in terestin g  to know  th e  reasons that would 
ju s t ify  th is  C om m ittee in recom m ending a departure 
from  th e  E n g lish  A ct. W hen a contrary view is 
exp ressed  by an ou tstan d in g  m em ber o f th e profession, 
it is  d ifficult fo r  one to m ake up o n e’s mind, and these 
essen tia lly  leg a l problem s deeply  affect the public. 
W e are indebted to Mr. G arran fo r  h is  contribution to 
the d iscussion , and h is  profound leg a l scholarship is 
respected  by a ll m em bers o f th e  profession.



A P P E N D IX  D.

L e t t e r  f r o m  t h e  H o n . M r . J u s t ic e  O ’B r y a n  to t h e  A t t o r n e y -G e n e r a l  
( H o n . T. D. O l d h a m , M .L.A.).

Judges’ Chambers,
Melbourne,

22nd March, 1949.
The Honorable
The Attorney-General
for the State of Victoria,
Melbourne.

Dear Sir,

R e  Sub-clause (2) of Clause 2, [Wrongs (Tort-Feasors) B ill] .

The first thing to be decided is— do you want Juries to assess the amount of contribution payable 
under this Act, and to determine whether it be nil, of a complete indemnity, or something in between?

The Chief Justice’s Sub-committee thought that there should be a right to trial by Jury of such 
an issue.

We thought it was a typical Jury question and in any event as the wronged plaintiff has a right to 
trial by Jury in practically all actions of tort, if the defendants or one of them are or is claiming contribution, 
all the issues are best tried (in most cases) by the same Jury as tries the plaintiff’s action; e.g., A  sues 
B and C for £ 5 ,0 0 0  damages for negligence. If B  and C want contribution, the one from the other, why 
should not the same tribunal, be it Judge or Jury, who tries the plaintiff’s action, also determine the matter 
of contribution, and if that tribunal thinks the responsibility of one of the defendants is relatively small 
(though enough to support a verdict for the plaintiff) “ exempt him from liability to contribution ’ or 
“ direct that the contribution to be recovered from the other defendant shall amount to a complete 
indemnity.”

2. These last may be strange words to describe a Jury verdict, and w e would probably have chosen 
a different expression, but they are the words of th e English Act, and we thought it better to retain that 
verbiage than, without sufficient reason, depart from them.

3 We thought the English Section, when it says— “ such (amount of contribution) as shall be found 
by the Court to be just ” &c., and “ the Court shall have the power to exempt ” &c. “ or to direct . . . .  
a complete indemnity ”— means when the trial is by Jury, that the Jury will do these things.

4 Why then do w e add the words “ the Jury or the Court if the trial is without a Jury ’’? Because
(a) it is not certain that “ C ourt” does include a Jury; the very words “ exempt from liability and 
“ direct a complete indem nity” raise that doubt— though if the Jury is to assess the
it must have these powers. We thought the parties should have the right to tr ia lb y J u r y  of ®
and that the right should not be left in doubt, but be clearly preserved b) <Dur Act
in the same w ay as the English Act. Section 1 of our Act says <and this is not n the English Act) This 
Act shall be read and construed as one w ith the W rongs A c t  1928. If you look at m e w ron gs
A ct 1928 you find, when it wants to make clear that a Jury is to a s s e s s _ d e ^
court Shan do it. S ^ tio n  16 says: “  .  .  .  •  lAVe dMde'd . in su et sM resas
a Jury may give such damages &c.....................(and sue g ) , , Trwiish verbiage and put
as they Jury o f  the Court by their o r  its verdie* find^nd ^ ^ L l e ^ w i t h

p r o d u c e d J u U ntoat " t o u r t ’Ms read as the presiding Judge a n d  n o t  as the Jury, if there is a Jury. In 
other words you may inadvertently abolish trial by Jury for this class of cas .

5. There is no general meaning for the word “ Court ” in " - ^ S t r o u d ^ J u d i c i a l  Dictionary gives 
innumerable meanings which have been given to this wor

Yours faithfully,
(Signed) NORMAN O BRYAN.



MINUTES OF EVIDENCE.

W EDNESDAY, 9 t h  MARCH, 1949. 
M em bers P resen t:

Mr. Oldham in the Chair;
Council.

The Hon. A. M. Fraser, 
The Hon. A. E. McDonald.

A ssem b ly . 
Mr. Barry,
Mr. Merrifield, 
Mr. Reid,
Mr. Schilling.

The Honorable 
attendance.

Mr. Justice O’Bryan, was in

The C hairm an.— Copies of the Wrongs (Tort-feasors) 
Bill, together w ith  copies of the second-reading speech 
made thereon in 1946 by the then Attorney-General 
('Mr. S later) have been circulated among members. In 
addition, copies Of the minutes of evidence given in 
1947 to the then Statute Law Revision Committee by 
the A ssistant Parliam entary Draftsm an (Mr. Garran) 
have been made available. The B ill w as introduced in 
October, 1946, but as the Statute Law Revision  
Committee w as not then a statutory body under the 
Rules of the H ouse it could m eet only when Parliam ent 
w as in Session. The Committee did not consider the 
B ill until June, 1947. The position has since been 
altered and this Committee is now empowered to meet 
when Parliam ent is not in session. I now ask Mr. 
Justice O’Bryan to explain w hat the B ill does and to 
offer any comments he so desires.

M r. J u stice  O’B rya n .— Mr. Garran adequately ex
plained w hat is the purpose of th is B ill in the evidence 
he gave to the Statute Law Revision Committee in
1947.

The C hairm an .— That is so, and Mr. Slater’s speech 
also gave a fu ll explanation.

M r. J u stice  O’B rya n .— Mr. Garran raised certain  
controversial m atters and I think it would be desir
able for me to direct m y remarks to them. My 
recollection is that I w rote to the Secretary of the 
Law Department setting forth the views of the Chief 
Justice’s sub-committee in regard to these matters. 
I do not know if this Committee has received a copy 
of that document.

M r. Sch illing .— We would not have that document.

M r. Ju stice  O’B rya n .— The first controversial matter 
is the manner in which the rights given under the Bill 
shall be exercised. The B ill gives a right of contribu
tion or indem nity to joint tort-feasors. The most 
common type of case of joint tort-feasor that comes 
before the courts is where two parties are concerned 
in a motor collision, and that is the type of case one 
should have in mind when dealing w ith this matter of 
contribution. It generally arises in a case in which  
two defendants are sued by a plaintiff. Our suggestion  
is that the right of contribution should normally be 
exercised by w hat is known as third party procedure 
in the original action. That means that w hile an 
action is going by “ A  ” against “ B ”, or against “ B ” 
and “ iC ”, if  either “ B  ” or “ C ” wishes to claim  
against the other for contribution arising out of the 
same act they give what is known as third party  
notice. Once the notice is given the Court then has 
to say how the m atter w ill be decided, whether it w ill 
be decided in the one action, or separately. The Court 
has control of the procedure and decides what is 
the most appropriate manner to deal w ith  it.

Third party procedure is w ell known in the courts 
w ith which w e are concerned— the Supreme Court, 
the County Court, and Courts of Petty Sessions! 
Normally, the party who has a right of contribution 
or indem nity makes up his own mind whether he will 
try to get h is relief in a separate action, or whether 
he w ill go by w ay of third party procedure in the 
action in which he is sued. W hat w e have done in 
regard to this new right of contribution is to insist 
upon the defendant who wants to get contribution 
from some co-defendant, or someone else who he 
thinks was responsible for the injury, doing it in the 
plaintiff’s action. When I say w e “insist ” that the 
contribution shall be recovered only by w ay of third 
party procedure, w e reserve to the Court in which 
the action is being tried the right to say “ That is not 
convenient for this particular case and we will allow 
you to go by w ay of independent action.”

W hy do w e make this departure? What is behind 
our mind is this: We think it undesirable that there 
should be m ultiplicity of action in regard to the one 
event. In these cases of contribution between joint 
tort-feasors there is the one tort, one event that has 
given rise to the claim, and exactly the same facts 
have to be gone into in the matter of contribution as 
would have to be gone into in the main litigation. 
We think it is undesirable that there should possibly 
be two different verdicts by juries, or judges, in respect 
of exactly the same occurrence, and a multiplicity of 
legal procedure. We concede in certain cases that it 
m ight be inconvenient and w e reserve the right for 
the Court to say to the party that comes along, either 
before, during, or after the action “ This is not a 
convenient w ay to do it. In this case you may 
proceed by w ay of independent action.”

It m ay be asked, “ Why is not that done in contract 
cases?” Mr. Garran’s comment was that this third 
party procedure has been in existence for years and 
has worked quite w ell in contract cases, without 
compelling people to proceed in that way. Our answer 
is this. The common case of third party procedure 
for contribution or indem nity in contract is the case 
of an action by one surety against his co-surety where 
both sureties are liable in respect of the same debt. 
One of the sureties is sued by the principal creditor 
and then he wants to make a claim against his co
surety. In those cases it frequently happens that 
different considerations arise in the rights as between 
co-sureties from those which arise between the 
creditor and one of the sureties.

Frequently third party procedure is not convenient 
in- those circumstances. We think it would be wrong 
to make third party procedure compulsory for that 
sort of thing. In joint tort-feasor cases however we 
think it would be on the opposite footing, that it 
would be far more competent for both matters to be 
dealt w ith in the one action. That is the reason 
behind our suggestion that it be made compulsory.

I have read with interest what Mr. Garran had to 
say about difficulties that m ay arise. They are set 
out in the left hand column on page 2 of the Minutes 
of Evidence of Mr. Garran’s evidence given on June 
24th, 1947. I must confess that he presents there 
real difficulties which certainly were not present to 
my mind when I advocated the inclusion of this pro
vision in the Bill. Having given full consideration to



the points w hich he has raised I am not now  convinced  
that w e w ere right in w hat w e did. I have not had an 
opportunity since of consulting the fellow  members of 
my sub-com m ittee to ascertain their view s on these  
difficulties, but Mr. Garran’s evidence m akes me less 
keen upon th is m atter. I f  th is Com m ittee thinks that 
it w ill be better to leave it out and retain the E nglish  
form, I would not be averse to their doing so. If it 
is left in there is a sm all drafting correction in the 
Bill to w hich I should like to direct attenton. I am  
referring to the proviso to paragraph (c) of sub-clause 
(1) of clause 2 of the Bill. Mr. Justice Fullagar and 
I looked at th is m atter again and w e think the proviso 
to the sub-clause could be better drafted in th is w a y :—

“ Provided that the court in w hich the original 
action is pending or w as determ ined m ay— ” 

and there insert the words “ in any case ”—
and then go on—

“ perm it the tort-feasor to proceed to recover 
contribution by w ay  of independent action upon 
such conditions as it thinks fit ”.

Then om it th e fo llow ing w ord s:—
“ in any case w here good cause is show n to its  
satisfaction w hy the tort-feasor did not proceed 
by w ay of third party procedure in the original 
action.”

We think that would be a better w ay  to do it. I 
repeat how ever th at Mr. Garran’s criticism s have  
raised some doubt in m y m ind w hether it is w ise, as 
a matter of leg islative provision, to m ake th is a 
compulsory w ay  in w hich contribution shall be 
obtained.

I suppose it is quite evident that in any m atter of 
law reform — and I do not care how  excellent the re
form is— you w ill a lw ays find som e law yers or other 
people in the com m unity who w ill say “ This is not 
good law  reform  ”. In the end, I think you m ust put 
yourselves in the hands of som eone to advise you on 
these m atters. B ut I do feel in regard to the 
difficulties raised by Mr. Garran to th is particular 
part of th e B ill th at it m ay be desirable to drop that 
part of clause 2 (1 ) (c ) w hich begins w ith  the words 
“ any such contribution ” to the end of that paragraph  
of clause 2 (1 ).

The next m atter Mr. Garran raised is in reference 
to paragraph (d )  o f sub-clause (1 ) of clause 2. This 
provision does not appear in the E nglish  legislation  
although it appears in som e other State legislation  
with reference to sim ilar m atters. The reason for 
its inclusion in th is B ill is that a husband ca’nnot sue 
his w ife and a w ife  cannot sue her husband in tort. 
I ask members of the Com m ittee to im agine a case 
of this type: You are the driver of a m otor car on 
a highway and you com e into collision w ith  another 
car driven- by a m an w hose w ife  is injured in the  
collision; w e shall assum e that you and the w om an’s 
husband are equally negligent. The w ife  cannot sue 
her husband but she can sue you and presum ably  
would do so, recovering, say, £2,000 as dam ages from  
you. U nless th is clause appeared in the Bill, you  
would not be able to recover one penny from  the other 
man—her husband— although he w as equally respon
sible for the injury to his w ife. The B ill gives you the 
right to sue a defendant or other person only if the 
plaintiff had a right to sue that person. We have 
introduced th is provision to enable you, as in the case 
I have cited, to sue the husband or w ife  of the plaintiff, 
although the husband would not be able to sue his 
wife or th e  w ife  to  sue her husband. We think this  
is a desirable reform ; it has been so thought in other 
States. It does not appear in the E nglish legislation  
for the reason that the English Married W oman’s 
Property A ct w as amended m any years ago and it is 
not required there. The only objection by Mr. Garran

that I can find to the provision is that our law  in  
regard to husband and w ife  is in an archaic state and 
his contention is that it should be amended to render 
this provision- unnecessary. I agree that it would be a 
good thing to amend the law  respecting husband and 
w ife but, in the meantime, let us put this part of the 
law  right. Later, Parliam ent could amend the law in 
relation to husband and w ife  and then th is particular 
provision would become unnecessary.

B y the Chairm an.— I presume that the m ajority of 
cases of this nature would lie  in the realm  of motor 
car accidents, w ith  the third-party insurance pro
visions in the background?

Mr. Justice O’B ryan .— Yes. Mr. Justice Fullagar 
and I looked into the question of whether the third 
party insurance provisions of our A ct required amend
m ents having regard to this provision, and w e came 
to the conclusion that they did not. So far as w e can 
see, th is sub-clause w ill not affect those provisions.

B y  the Chairm an.— You feel that th e clause should 
stand as it w as drafted?

Mr. Justice  O’B ryan .— I do. The third question  
w hich gave rise to criticism  w as sub-clause (3) of 
clause 2. I think Mr. Garran, in his criticism , entirely  
m issed the point o f the reason for that sub-clause. 
H e is not to be blamed for that as it w as never 
explained to him  and w ithout explanation the reason 
for it is not easy to see. In the first place, I should 
point out that Mr. Justice Fullagar and I have looked 
at the sub-clause and w e considered that it would be 
better if  it  w ere re-drafted as fo llow s:—

“ No execution for the recovery of contribution 
under this section shall issue w ithout the leave 
of the Court or a Judge w hich m ay upon 
application for such consent direct the paym ent 
to the original plaintiff be sufficient satisfaction  
of the order for contribution.”

I shall explain the reason for the provision. Let us 
assum e that “ A  ” sues “ B ” for damages and recovers 
£2,000. Then, either by w ay of third party procedure 
or in an independent action, “ B ” sues “ C ” for con
tribution and obtains judgment for £1,000. “ B ”
collects the £1,000 from  “ C ” and he disappears. “ C ” 
has paid but “ A  ” has received nothing. If the law  
w ere left w ithout a provision such as that now  
proposed there would be nothing to prevent a person 
who had obtained contribution from disappearing and 
not paying one penny of the amount to the plaintiff. 
This provision says that no execution for contribution  
shall be had without leave of the Court or a Judge. 
Before he is allowed to levy execution, “ B ” w ill have  
to prove “ I have satisfied the plaintiff’s claim. I 
paid the money and I w ant the contribution;” or 
“ I am threatened w ith  execution for the judgment 
against me and w ant to recover from  “ C ” before m y  
goods are seized in execution.”

I ask members to note the additional words that I 
have suggested—

“ The Court or a Judge which m ay upon 
application- for such consent direct the payment 
to the original plaintiff be sufficient satisfaction  
of the order for contribution.”

The Court w ill say to “C ” “ ‘ B ’ has satisfied the 
plaintiff’s claim so you do not have to pay anything to 
‘ A ’; you w ill pay the amount to ‘ B ’;” or if  “ B ” 
has not satisfied “ A ’s ” judgment— “ you can pay 
direct to ‘ A ’ and by so doing satisfy  ‘ B ’s ’ judgment 
against you.” This is not a revolutionary reform; it is 
w hat happens between joint-contractors or co-sureties. 
An action between co-sureties is an action in  equity in 
its origin, and equity would not allow execution to 
follow  in an action between co-sureties except under 
its own control. The surety demanding execution of



a judgm ent for  contribution from  a co-surety  w ould  
have to sa tis fy  th e Court either th a t he had paid th e  
principal creditor or th a t execution  w a s going  to be 
levied aga in st h im . I f  h e  w as threatened  w ith  e x 
ecution and did not have th e m oney to  pay  th e  claim , 
th e  Court could direct th e  co-surety  to pay h is am ount 
direct to th e principal creditor. W e have m erely  
introduced into th is new  typ e o f contribution or
indem nity  a principle th a t operates in E q u ity  in the  
m atter o f executions betw een co-sureties. In our 
opinion, it  is  a  w ise  protection.

B y  M r. B a r r y .— It w ill protect a ll parties?

M r. J u stice  O’B rya n .— It w ill. It w ill prevent the
orig inal defendent from  lin in g  h is ow n pocket and  
leav in g  th e other parties w ith  nothing.

B y  th e  C hairm an.— W ho w ere th e  m em bers o f the
C hief Ju stice’s sub-com m ittee th a t considered th is
m atter ?

M r. J u stice  O’B ry a n .— I w as chairm an of a sub
com m ittee on w h ich  there w ere Mr. Justice  B arry  
and Mr. Ju stice  F u llagar, w ho w ere then  a t th e  Bar; 
P rofessor  B aton; Mr. E . H. Coghill, the Suprem e Court 
L ib rar ian ; and one or tw o solicitors.

B y  th e  C hairm an .— Your H onor su ggests th a t th e  
w ord “ leave ” should be substitu ted  for  th e  word  
“ consent ” appearing in  th e  sub-clause?

M r. J u stice  O’B rya n .— Y es. T hat w as su ggested  by  
Mr. J u stice  F u llagar  and m y se lf a fter  d iscussing  the  
draft B ill.

B y  th e  C hairm an .— The a lteration  w ill n ot affect 
th e  in ten tion  o f th e  sub-clause?

M r. J u stice  O’B ry a n .— It w ill not. I t  w ill m erely  
bring it  m ore in to  lin e  w ith  w h a t w as intended. I 
fe lt  s lig h tly  d issatisfied  w ith  th e w ording and I 
discussed th e  m atter  w ith  Mr. Justice  F u llagar. W e 
cam e to th e conclusion th a t I have m entioned.

B y  M r. F raser.— Mr. Garran did n ot regard h is  
criticism  o f th is  sub-clause as a strong point?

M r. J u stice  O’B ry a n .— T hat is  true. I do n ot th ink  
h e appreciated our reason. H e cannot be blam ed for  
that, as he w as not a m em ber of the sub-com m ittee.

The n ex t m atter to w h ich  I desire to refer is sub
clause (4 ) o f clause 2, p rovid in g:—

“ N otw ith stan d in g  an yth in g  in any S tatu te of 
L im itation  proceedings for contribution under th is  
section  m ay be com m enced a t any tim e w ith in  
tw elv e  m onths a fter  th e  w rit in th e  original 
action  w as served on th e  party  seek ing  to recover  
such contribution, but at th e  exp iry  o f such  
tw elve  m onths such r ig h t to  recover contribution  
sh a ll be ex tin gu ish ed .”

The reason for  th e  inclusion o f th is sub-clause is the  
decision  in the E n glish  case of M erlihan  v. A . C. 
P ope L td ., w h ich  w as referred to by Mr. Garran. In  
th a t case, the p laintiff delayed bringing h is action  for  
a period o f about 12 m onths, w h ich  freq u en tly  occurs 
in a running dow n case, as very  often  th e  p la in tiff is  
in hosp ita l for  a long  tim e. In th e  case I have cited, 
th e p la in tiff brought action  aga in st a private individual 
only. T he fa c t w as th a t there w ere jo in t tort-feasors. 
The p rivate  in d iv idual’s neg ligen ce  had contributed  
to th e in jury w h ich  w as also  contributed to by th e  
n eg ligen ce  o f a  servan t o f a  public corporation. The  
p rivate ind ividual w a s m ulct fo r  dam ages. W hen he  
sou gh t to obtain  contribution from  th e  corporation  
he w a s im m ed iately  m et w ith  th e S ta tu te  o f L im ita 
tion. H e said  “ M y r ig h t to contribution did n ot arise  
u n til judgm ent w a s g iven  aga in st m e.” H ow ever, the  
Court said “ N o, your righ t to contribution arose w hen  
th e accident occurred ”, and so th e p laintiff did not 
recover an yth in g  from  the corporation.

I shall illu strate  th e  position operating here in this 
w ay: Suppose you  are driving a  m otor car on the road 
and by the jo in t negligence of yourself and a tram  
driver, an accident occurs to a third party. Let us 
assum e th a t the tram  driver w as three-quarters to 
blam e and you  w ere only one quarter to blame, you 
m igh t even th ink  th a t you  w ere not negligent. ’ You 
do n ot receive a w rit until tw elve  or fifteen months 
after th e  accident. T hat w ould  be quite possible. In 
the m eantim e the p laintiff has g iven  no notice to the 
T ram w ay Board, and the tim e has run out against 
th e  Board. T he m an sues you, and w hen you take 
action aga in st th e B oard it  says, “ You are out of 
tim e.” You did not th ink  th a t you would be sued as 
you th ought th e  Board w a s so le ly  to blam e, but because 
the p laintiff delayed  bringing action against you, you 
have lo st your r igh t o f protection  against the Tram
w a y  Board. T hat seem ed to us to be wrong. We 
th ought th at w hen a person w as served w ith  a writ 
he should be given  tw elve  m onths from  that date to 
bring in h is co-defendant. F or th a t reason w e have 
introduced th is  rule. T his r igh t o f contribution is a 
new  right. B efore th e  case I cited  w as decided, there 
w as difficulty in ascerta in in g  ju st w hat was the 
foundation  o f th e right.

It had been su ggested  th a t th e new  right did not 
arise until you  w ere sued or u n til judgm ent w as given 
aga in st you, but th e Court held th at it arose 
im m ediately  th e  accident happened. The assumption 
seem s to be th a t th e  defendant should know that he 
w as in  th e w rong and th a t th e  other person w as in the 
w rong, and th a t there w a s danger of an action being 
brought by th e  injured party. S ince th is decision 
E ngland h as not altered her ow n A ct. Theoretically 
of course it  is possib le th a t as soon as an accident 
occurs you  can com m ence an action for a declaration 
against, sa y  th e T ram w ay Board, th a t it  w ill be liable 
to  contribute tow ards dam ages if  you are sued. But to 
fo llow  th at line o f  procedure m igh t m ean that you 
w ould be issu in g  a w rit every  tim e you are concerned in 
an accident because som e one m ight fire a w rit into you 
som e day. W e fee l th a t th is  provision is required to 
give  adequate protection. Mr. Garran says that it 
exten d s th e  period o f lim ita tion  w ith in  which an 
action m ay  be brought aga in st , certain public 
authorities. To an ex ten t th a t is so but w e still think 
th at to do ju stice  com pletely  it is necessary to have 
som e such provision. Is it better th at individuals 
should be protected  by som e such provision or that the 
law  should be a llow ed to stand as it  is? The sub
com m ittee thou gh t it  best to h ave a clause of this 
sort.

B y  th e  C h airm an .— F orgettin g  for the m oment the 
L im itation  o f A ctions B ill, on w hich  th is Committee 
is  about to report, m ost of th e provisions requiring 
notice o f action  to be g iven  aga in st public authorities 
w ith in  a specified period are contained in individual 
A cts affecting th ose  authorities. D oes the Statute of 
L im itation s apply to those A cts?

M r. J u stice  O’B rya n .— I w ould th ink  it does. That 
sort of question is properly raised, and it  m ight be 
better to open the clause w ith  th e  w ords “ Notwith
standing any provision in any sta tu te  lim itin g  the time 
w ith in  w hich  an action  m ay  be brought.”

B y  M r. M errifield .— D oes th a t include the notice?

M r. J u stice  O’B ry a n .— I th ink  it w ould.

The C hairm an .— W hen I  introduced the Limitation  
of A ctions B ill I  said th a t it  w ould m ake no alteration 
to ex istin g  vary in g  safeguards on a num ber o f public 
authorities and other people. I  said quite frankly 
w hen it w as before the C om m ittee, that it w as felt 
im practicable to leg isla te  in regard to those matters, 
but th is C om m ittee thought th at there should be a 
m odification of th e provision. W hat w e have done



now is to provide in regard to a number of public 
authorities which w ill be set out in the Schedule that 
in effect no action can be taken unless notice is given  
w ithin six m onths of the action:

B y Mr. Fraser.— It is not to be a strict notice on the 
lines of notices under the R ailways Act? It is only 
a notice of the event ? You are not bound down to 
give cause of action or details of it?

The Chairman.— The alteration which we have  
discussed w ill largely depend on whether Parliament 
accepts the new provision regarding statutory  
authorities referred to in the report on lim itation  
of actions.

Mr. Justice O’B ryan.— I w ill sum up what I have had 
to say in this w ay. Four points have been raised. 
As to the first, which is third party procedure, I 
think the Committee m ight adopt Mr. Garran’s view. 
As to the others I suggest they should be accepted 
with the amendments I have proposed.

Mr. Fraser.— I still have an open mind on the first 
one.

B y Mr. Reid.— As regards the question of com
pulsory third party procedure, is there any precedent 
for that in the legislation of any other State?

Mr. Justice O’B ryan .— No.
B y the Chairm an .— Or in England?
Mr. Justice O’B ryan.— No, it is entirely new.
B y Mr. R eid .— As to the second point regarding 

the suggested amendment of sub-clause (3) put for
ward by Mr. Justice Fullagar and Mr. Justice O’Bryan, 
does Your Honor think the amendment goes quite far  
enough in saying that no execution shall issue except 
by leave of the Court? W hat I had in mind w as the 
possible satisfaction of the claim by somebody who 
w as sought to be made a contributory party in the 
judgment obtained. I also had in mind a  litigant 
defending in person.

Mr. Justice O’B ryan .— I think it is dangerous to 
interfere w ith  w hat is done voluntarily by the parties 
between them selves. It m ay do more harm than  
good.

B y Mr. Reid.— Referring to sub-clause (4), and 
assuming that we accede to Mr. Garran’s view  and do 
not lim it the mode of procedure to third party pro
cedure, but allow a party to take separate action, 
might we not have to consider a consequential amend
ment in the phrase “ w ithin tw elve months after the 
writ in the original action w as served ” ? W hat I 
have in mind is a greatly delayed action between 
plaintiff and defendant and the defendant seeking to 
bring an action for contribution separately.

Mr. Justice O’B ryan.— He has only tw elve months 
after the w rit is served.

B y Mr. R eid.— Suppose he is lim ited to tw elve  
months, the original action- m ay be greatly delayed?

Mr. Justice O’B ryan .— If the delay is on the plain
tiff’s side, that is the more reason for giving the  
defendant some tim e after the w rit is served in which  
to bring in the contributing party. The longer a 
plaintiff delays in- bringing his w rit against you the 
more you are lulled into a false sense of security that 
you w ill not be sued.

Mr. R eid .— W hat I had in mind was the possibility  
of a long delay between the issue of the w rit and 
the judgment.

Mr. Justice O’B ryan .— The time begins to run 
im m ediately the w rit is served. That is the stage at 
w hich the defendant must become diligent.

Mr. R eid.— It seemed to me that it m ight work to 
the hardship of the defendant.

Mr. Justice O’Bryan.— He has to do something within  
: twelve months, and I think it is fair that he should.
1 Mr. Reid.— He is thrown back to third party pro

cedure.
Mr. Justice O’Bryan.— That m ay be a good reason 

for not making it compulsory. This sub-clause will 
1 make him do something fairly rapidly.

Mr. R eid.— It practically prevents him bringing 
> separate action:
: Mr. Justice O’Bryan.— He could take action by
r asking, on his being made a defendant, for a declara-
i tion against the person contributing to his loss.

Mr. Fraser.— Paragraph (c) of sub-clause (1) w ill 
require some drafting amendment if Your Honor 
comes round to Mr. Garran’s view.

Mr. Justice O’Bryan.— In that case everything after 
. the word “ sought ” w ill have to come out.

Mr. Merrifield.— I am worried about cases in which 
one of the tort-feasors is a man of straw. I think the 
original proposition was that the plaintiff should be 
given first consideration. My doubt arises out of the 
words “ The sums recoverable under the judgments ” 
in paragraph (b) of sub-clause (1 ). Suppose the 
plaintiff brought the action against a man of straw first, 
obtained judgment, and afterwards found that the 
defendant did not have the means by which he could 
recover the judgment. He would then be entitled to 
take the second action. It seems to me that if the 
first defendant broke down the plaintiff ought to be 
entitled to the balance of the sum for which he 
received judgment.

Mr. Justice O’Bryan.—I am afraid that I do n-ot 
follow  Mr. Merrifield’s difficulty. Paragraph (b) of 
sub-clause (1) of clause 2 states:—

' “ If  more than one action is brought in respect
| of that damage by or on behalf of the person by

whom it was suffered, or for the benefit of the 
estate or of the w ife husband parent or child of 
that person, against tort-feasors liable in respect 

1 of the damage (whether as joint tort-feasors or
i otherwise) the sums recoverable under the judg

ments given in those actions by w ay of damages
shall not in the aggregate exceed the amount of 
the damages awarded by the judgment first 

| given”.
What that means is this: a plaintiff sues one 

defendant, and gets judgment for, let us say, £1,000. 
He sues a second defendant and gets damages. He 

, cannot in the end obtain more than £1,000, but he can
secure up to the £1,000. There is nothing to prevent his 
getting the whole £1,000 out of the two defendants,

| but he could not recover £700 from one defendant
and then recover £500 from the other and so get 
£1,200. Does Mr. Merrifield follow  that?

B y Mr. Merrifield.— Yes. Is the term “ sums
recoverable ” correct?

1 Mr. Justice O’Bryan.— That is what he can get by 
w ay of execution.

Mr. Fraser.—You m ay get nothing under the first 
judgment, and you go against the other man and 
gain a verdict up to £1,000.

Mr. Justice O’Bryan.— You m ay recover £1,000 
against the two, .but you m ay not recover more. 
This is English law. It has been followed in all the 
States and has worked out w ell in practice; it has 

, been in operation for about fifteen years. Here is the 
reason for the provision: If a plaintiff sues two 
defendants he can get judgment for only one sum. 
There is the ordinary rule of law. Under the existing  
law he may recover under that judgment the whole 
sum from one defendant, or part from one and part 
from the other, but he cannot recover more. His 
judgment is for only £1,000, and if he receives £1,000 
then his judgment is satisfied.



W hen w e say you m ay bring m ore than on e action  
then  there m ay  be tw o  judgm ents. H e m ay  h ave one  
judgm ent for  £1,000 aga in st “ A  ”, and another judg
m ent for  £1,000 aga in st “ B .” There w ould  then  be 
n oth ing  to prevent a p laintiff from  recovering £1,000  
from  both defendants, un less you have som e such  
provision  as th e  one w e are d iscussing. W e say  th a t  
th e  “ sum  recoverable ” shall n ot exceed w h a t h e  got  
in th e first judgm ent. It ensures th a t so fa r  as both  
defendants can pay h e  w ill recover the com plete  
am ount o f th e  first judgm ent but no m ore. T he reason  
w e choose th e  first judgm ent is th a t th e m an has th e  
choice w hen  h e  starts and th a t should fix the am ount 
th a t he can- recover.

M r. M errifield .— It is th e w ord “ recoverable ” th a t  
I question.

M r. J u stice  O’B rya n .— “ R ecoverable ” m eans w h at  
h e gets on execution  o f th e judgm ent.

T he C hairm an .— T he C om m ittee is gratefu l for  
Y our H onor’s attendance and assistance. W e shall 
decide a fter  stu d yin g  the transcrip t o f to -d ay’s 
evidence w h eth er  it  w ill be n ecessary  to call Mr. 
Garran to  g iv e  evidence. The particu lar question  on 
w h ich  Mr. Garran com m ented in h is  evidence in 1947  
appears to h a v e  been m et by th e  su ggestion  m ade by  
Mr. J u stice  O’B ryan a fter  a ta lk  w ith  Mr. Justice  
F u llagar, and possib ly  Mr. Garran m igh t sa y  th a t he  
cannot fu rth er  assist th e C om m ittee by g iv in g  evidence.

T he C o m m ittee  ad jou rn ed .

TH U R SD A Y , 1 7 t h  MARCH, 1 9 4 9 .

M em bers P resen t:

Mr. O ldham  in the Chair;
C ouncil.

The H on. G. S. M cArthur, 
The H on. A . E . M cDonald  
The H on. D. J. W alters.

A ssem b ly . 
Mr. B ailey , 
Mr. Reid,
Mr. Schilling.

Mr. A ndrew  Garran, A ssista n t P arliam entary  
D raftsm an, w a s in attendance.

The C hairm an.— Since th e  la st m eetin g  o f th e  
C om m ittee Mr. Ju stice  O’B ryan  h as forw arded a le tter  
to  m e, copies o f w h ich  h ave been circulated am ong  
m em bers. In th a t le tter  Mr. Ju stice  O’B ryan w rote—

“ S ince th e m eetin g  o f th e  S ta tu te  L aw  R evision  
C om m ittee la st  W ednesday, the 9th  instant, there  
are tw o m atters w hich  h ave occurrred to m e  
w ith  reference to th e  B ill for  Contribution betw een  
Tort-feasors, o f w hich  I th ink  I should advise  
y o u :—

(a )  Section 2 (3 )  w ould be better drafted  as
fo llo w s:—

‘ N o execution for th e recovery o f  con
tribution under th is  section  shall issu e  w ith 
out the leave o f the Court or a Judge. U pon  
application  fo r  such consent th e  Court or 
Judge m ay direct th at paym ent to th e  orig inal 
P la in tiff be sufficient sa tisfaction  o f the  
Order for C ontribution.’

The reason for th e  chan-ge w h ich  I su ggest is 
th a t the pronoun ‘ w hich  ’ in th e  section  as 
p reviously  drafted is inappropriate to  represent 
th e  expression  ‘ th e Court or a Judge ’. The 
change is not one o f substance but of verb iage  
only.

(b )  Section  2 (4 ) . D elete th e  w ords ‘ an y
th in g  in an y  S tatu te  o f L im ita tion  ’, and in lieu  
thereof insert th ese  w ords: —

‘ A n y  provision  in any S ta tu te  requiring  
any notice  to be g iven  before action, or 
prescribing th e tim e w ith in  w hich  an action  
m ay be brought.’

The sub-section w ould then read—
‘ N otw ith stan d in g  any provision in any  

Statu te requiring any notice to be given  
before action, or prescribing th e  tim e w ithin  
w h ich  an  action m ay be brought, proceedings 
for  contribution under th is  section m ay  
although no such notice has been given be. 
com m enced at any tim e w ith in  tw elve m onths. 
after  th e w rit in  th e  original action w as. 
served on th e party  seek ing to recover such 
contribution, but a t the exp iry  of such, 
tw elve  m onths such righ t to  recover con
tribution shall be ex tin gu ish ed .’

A t la st W ednesday’s m eeting  Mr. Merrifield 
asked w hether sub-section  (4 )  safeguarded a 
defendant w ho w anted  to sue a public authority  
for  con trib u tion ; a notice  required under the 
au th ority ’s S ta tu te had not been given by the 
Plaintiff.

H e w as to ld  th a t it  did cover such a case. On 
reflection I th ink  th a t is w rong and, if  th is sub
section  is to  be effective for th e  purposes for 
w h ich  it is designed, an am endm ent, such as I 
h a v e  suggested , w ould  be necessary.

I have spoken to Mr. Justice  F u llagar about 
th is m atter and he agrees in substance w ith  w hat 
I h ave sa id .”

I now  propose to ask  Mr. Garran w ho gave evidence 
w hen  th is B ill w as before a previous S tatu te Law  Re
v ision  C om m ittee to m ake any further com m ents he 
desires to subm it in the lig h t of th e evidence given by 
Mr. Ju stice  O’B ryan and h is subsequent letter.

M r. G arran.— I h ave little  to add to w hat I said  
previously, as reported in th e  M inutes of Evidence of" 
th e m eetin g  held on th e  24th  June, 1947. I feel that 
no u sefu l purpose w ould  be served by m y sim ply re
iteratin g  th a t evidence. T here have been certain 
decisions in other m atters since I gave th a t evidence 
n early  tw o years ago, w hich  m igh t be of interest to 
th is  C om m ittee. Som e o f th ose w ill be only of" 
academ ic in terest and som e m ay  affect your judgment 
on th is  B ill.

I  shall refer now  to the case of P aul v. Fox, 1947, 
reported in N o. 64 W eek ly  N o te s , N .S .W ., p. 223.. 
T h at w a s a case w h ere  an action had been brought 
under th e  M otor Car (T hird-party) leg islation  against 
a nom inal defendant. Such an action- can be brought 
w hen th e  real defendant is unknow n. L ater the 
person driving th e car involved in th e  accident was 
discovered and th e nom inal defendant tried to get 
contribution aga in st th e  other person. The Court 
decided th at th is  A ct w ould  not apply  in the case of a 
nom inal defendant, but I th ink  you can probably 
fo rg et that. I th ink  it  is a good decision, but I have- 
only m entioned it for th e  in form ation o f th e Com
m ittee.

The n ext case to w hich  I refer bears on the first 
point th a t Mr. Justice  O’B ryan w as discussing. It was- 
th e case o f  C am eron  v. M cBain, 1948, V .L .R ., p. 245.. 
It w as a com plicated action  relating  to a man and 
his w ife  w h o w ere being driven in  a bus that came 
into collision  w ith  a m otor car driven by a person 
w ho w as probably, but not a t th a t sta g e  proved to be, 
the servant o f another person. The m an w as killed' 
and h is w ife  w as injured. She brought three actions—  
one aga in st the driver of the bus in w hich she w as  
travelling, one aga in st th e person w ho w as driving  
the other car involved in the accident, and one against 
a person w ho probably w as the m aster of the driver 
of th e car. A pplication  w as m ade to the Court to have 
the three actions consolidated.

The C hief Justice, S ir Edm und H erring, held that 
th is w as a case w here it would be better to have one 
of the actions heard and to leave the others to be 
decided later, if  necessary, in the lig h t o f the first 
decision. In other words, it w as a case on all fours



with the discussion on com pulsory third party pro
cedure. If there had been compulsory consolidation  
of all those actions the Court fe lt that there would  
have been som e difficulties and troubles that m ight 
not arise if  the actions w ere heard independently. 
In other words, it w as there considered that con
solidated third party procedure m ight not be satis
factory.

B y the Chairm an.— W as that because of adm issions 
made?

Mr. Garran.— No, it w as because of all the factors 
that arose. For instance, the first question to be 
decided w as.— W as there any liability? Then there 
were all kinds of subsidiary questions, such as— was 
the position of m aster and servant established?

B y Mr. M cDonald.— In the three actions w ere the  
points at issue the sam e or w ere they different?

Mr. Garran.— It w as the one accident and m any of 
the facts w ere the sam e in th e  three cases.

B y Mr. M cDonald.— In som e actions the facts w ere 
different, w ere they  not, such as deciding the m aster 
and servant question?

Mr. Garran.— Yes, those w ere additional facts that 
had to be proved.

The Chairm an.— The m ain facts relating to the  
actual accident w ere probably the sam e in each case. 
The controversy would be on who w as liable.

Mr. Garran.— Yes. That is a sam ple of a difficult 
case that m ight arise, when you find that compulsory 
consolidation of actions in third party procedure 
could be awkward.

By Mr. M cDonald.— Perhaps the side issues would  
confuse the m ain issues?

Mr. Garran.— Yes. The next m atter to w hich I 
refer is an E nglish case of H ordern-Richm ond P ty . 
Ltd. v. Duncan, 1947 K in g}s Bench, p. 545. In dis
cussing th is case I  should like the Committee to bring 
to mind the case of M erlihan  v. A . C. Pope L td ., 
which Mr. Justice O’Bryan m entioned as being a case 
which gave rise to sub-clause (4 ) of clause 2 of the 
Bill. That E nglish  case w as one w here a man w as 
injured in an accident in w hich there w as contributory 
negligence of a private individual and a public 
corporation. A fter the action against the private 
individual had been decided it w as held to be too late  
under the Statute of L im itations to obtain contribution  
from the public authority. In the case I am now  
mentioning the facts w ere exactly  the same so far as 
we are concerned. In the H ordern-Richm ond P ty . 
Ltd. v. Duncan  case the decision in M erlihan  v. Pope 
was discussed by the Judge and doubted. Actually, 
the case w ent off on another line because there w as 
an alert solicitor, who had read h is Merlihan v. Pope 
case, acting for the private individual. Before the 
time in which the action should have been brought 
against the public authority had expired, the solicitor 
brought an action on behalf o f his client for a dec
laration that should he be sued by the plaintiff— no 
suit at that tim e had been started— he could maintain  
his right subsequently to sue the public corporation. 
A declaration on those lines w as granted by the Court. 
Actually, that w as a remedy, but it is not a perfect 
remedy because one has to be w ide aw ake to get in 
first.

The second aspect relating to sub-clause (4) is this: 
It depends on w hat is in our Lim itation of Actions 
Bill at the moment, and the periods w ithin which  
suits can be brought. It is intended to include an 
amendment in the Lim itation of Actions B ill to equate 
the periods of lim itation as between private individuals 
and public authorities, but to require notice to be 
given w ithin six  m onths of the cause of action arising. 
If the Court is satisfied, however, that there w as good 
reason w hy notice w as not given, or satisfied as to

other matters, it can w aive the notice. I would take  
it now that, in a case such as M erlihan  v. Pope, the  
Court should be satisfied that there w as good reason 
w hy notice had not been given.

B y the Chairman.— If the amendments in the  
Lim itation of Actions B ill are not agreed to, do you  
think the re-drafted sub-clause, as suggested by Mr. 
Justice O’Bryan, would cover the provisions in the 
various Acts?

Mr. Garran.— It would cover them, and assum ing  
that the Committee w ants to safeguard the position  
disclosed in the M erlihan  v. Pope case, and it is not 
satisfied w ith  the Hordern-Richm ond  case decision, 
then it m ight decide to include the provision suggested 
by Mr. Justice O’Bryan.

B y the Chairman.— A t least it would be a safe
guard ?

Mr. Garran.— Finally, I would like the amendment 
to be included in the Lim itation of Actions B ill which  
is supposed to be a consolidation. I have been 
endeavouring to include all provisions regarding a 
Statute of Lim itations in that consolidation measure, 
but if the Committee is going to recommend that we 
go outside it w ithin a month it w ill get away from  
the true consolidation.

B y the Chairman.—Would the amendment you now  
the two Bills that we would have the Wrongs (Tort
feasors) B ill passed just ahead of the Lim itation of 
Actions Bill, so that you could put something into the  
latter B ill along these lines?

Mr. Garran.— That does not m atter much. Assum 
ing both Bills go through, the Lim itation of Actions 
B ill is not to come into operation until the first of 
January, 1951, so as to g ive people tim e to clear up 
outstanding actions.

B y the Chairman.— Then you would still have tim e  
to include the amendment?

Mr. Garran.— Yes.
B y Mr. McDonald.— Could not the Wrongs (Tort

feasors) Bill be put through Parliam ent first and, 
the provision then included not as an amendment 
but as part of the original Bill— the Lim itation of 
Actions Bill— leaving this clause out and then putting  
it  into its proper place?

Mr. Garran.— I understood that it w as proposed to 
submit the Lim itation of Actions B ill in its past form  
and then to move the Committee’s recommendations 
as amendments.

B y the Chairm an .— Would the amendment you now  
foreshadow come into the Bill itself, or would it be 
included in the amendments?

Mr. Garran.— In m y view  it would be added to the 
amendments.

Mr. McDonald.— The Wrongs (Tort-feasers) Bill 
would have to be guided through first.

The Chairman.— Yes, I think it could be worked in 
that way. I expect that w e shall be able to present our 
report on this Bill sim ultaneously w ith the presen
tation of the report on the Limitation of Actions Bill. 
We could foreshadow the amendments. I take it that 
it would be treated on a non-party basis. We could 
make progress on the second reading of both Bills, 
put this Bill through the Committee stages and then  
deal with the other.

Mr. Garran.—It depends on the Lim itation of 
Actions Bill how sub-clause (4) is drafted. It is 
worded correctly in accordance w ith the Limitation  
of Actions Bill as it stood when this Bill was drafted, 
but now, as the Committee proposes to amend the 
Lim itation of Actions Bill, it would be necessary to 
alter sub-clause (4) of this Bill on the lines suggested 
by Mr. Justice O’Bryan.



B y  th e  C hairm an .— Should th e L im itation  of  
A ctions B ill be passed first? I f  th a t w ere done, the  
W rongs (T ort-feasors) B ill could be am ended if  neces
sary.

Mr. G arran.— I do not th ink it m atters. The 
L im itation  of A ctions B ill could provide th at in any  
action  for contribution betw een jo in t tort-feasors or 
jo in t contractors, th e  period of lim itation  should be so 
and so. T here m ay be no actions for contribution  
betw een joint tort-feasors at th a t date.

B y  th e  C hairm an.— W ould there be any harm  in  
including th at provision now ?

M r. M cD onald.— In th at w ay, w e  could anticipate  
th e  passage of th e other m easure.

B y  th e  C hairm an.— The B ill presented to th e  H ouse  
la st session  w ill be subm itted again  in th a t fash ion  
and, w ith  the backing of th is com m ittee, it  should  
pass through the second-reading stage. I th ink  it  
w ill also pass th e  C om m ittee stage. Then, as chair
m an o f th is  com m ittee, I shall m ove am endm ents, 
w hich  m ay cause controversy. I f  th e am endm ents 
are not agreed to, the B ill should be passed as orig in ally  
subm itted . Is the am endm ent suggested  by Mr. Justice  
O ’B ryan sufficient or do you propose to add to it?

M r. G arran .— The am endm ent is  sufficient, but the  
ex a ct w a y  in w h ich  it w ill be drafted  w ill depend  
upon how  th e  L im ita tion s o f A ctions B ill is passed  
through  P arliam ent.

B y  th e  C hairm an .— Could you  include som ething  
in th is  B ill to  cover th e ex istin g  position , and also  
th e  p osition  th a t w ould  arise if  th e  L im ita tion  of 
A ction s B ill w ere passed  w ith  an  am endm ent relatin g  
to public authorities?

M r. G arran .—I t  m igh t be passed w ith  different 
am endm ents.

B y  M r. W a lters .— Could w e not d iscuss th a t aspect at 
a  further m eetin g  of the C om m ittee?

The C h airm an .— For one m om ent, w e  shall p o st
pone consideration  of the point raised  by Mr. Garran. 
I should lik e  to h ave th e report on the B ill prepared. 
The G overnm ent could then  proceed to th e  second- 
reading stages of both B ills, and test th e  fee lin g  of 
th e  H ouse on th e  S ta tu te  o f L im itation s am endm ents. 
In  th e  lig h t of that, the C om m ittee could be called  
togeth er to consider necessary  am endm ents.

M r. G arran.— A further point is th at Mr. Ju stice  
O’Bryan did not touch upon the com m ents I m ade in 
1947 on the drafting of sub-clause (2 )  o f clause 2, 
w hich provides, in effect, th a t “ th e  jury shall h ave  
pow er to exem pt any  person from  liab ility  to m ake  
contribution, or to  d irect th a t th e  contribution to  be 
recovered from  an y  person shall am ount to a com plete  
indem nity .” I h ave never heard o f a jury  doing those  
th in gs.

T he C hairm an .— Mr. Garran com m ented on sub
clau se (2 )  as fo llo w s:—

“ I fee l on sounder grounds in  sub-clause (2 )  
w here there is a re feren ce ' to  th e ‘ ju ry .’ T hat 
w ord does not appear in  the E n glish  A ct or th e  
South A ustralian  A ct, but it  has been put in at th e  
request o f th e  C hief Ju stice’s C om m ittee. Its  
m em bers fe lt  th a t w h ere the w ord ‘ court ’ w as  
used, it  m igh t include th e  pow ers o f th e  Judge  
and th e  pow ers o f th e jury  w h ere it had pow er. 
G enerally in drafting, w hen  w e say  ‘ court ’ w e  
m ean th e  Judge and th e jury if  there is a jury. 
I  am  not concerned th a t th e  w ord ‘court ’ m igh t  
be construed m ore narrow ly, but I am  w orried  
w h ere th ese w ords have been put in—

‘ and the jury  or th e  court if  th e  tr ia l is 
w ith ou t a jury sh a ll h ave pow er to exem pt 
any person from  liab ility  to m ake contribution

or to d irect that the contribution to be 
recovered from  any person shall am ount to 
a com plete indem nity .’

D irections go radically  further than any power 
th a t juries have now . I th ink  they  are wrongly 
there and th at th e E nglish , N ew  South Wales, 
and South A ustralian  A cts cover the situation 
p erfectly  by the use o f the word ‘ court ’.

B y  M r. B a iley .— Is not the word ‘ court ’ con
strued as m eaning ‘ Judge ’?

M r. G arran.— No, I think it is Judge w ith jury, 
if  any.

B y  Mr. F ra ser .— Under the W rongs A ct there 
is a specific provision under w hich  the jury makes 
an apportionm ent as betw een the parties.”

Do you th ink the w a y  in w hich the sub-clause is 
w orded w ill rem ove any doubt th at the word “ court ” 
m eans m erely  a judge, or do you think that is 
dangerous and th at the tw o aspects should be defined 
to provide that it applies to a judge sitting  w ith or 
w ith ou t a  jury?

M r. G arran .— I fee l th at the E nglish  A ct as followed 
in N ew  South W ales and South A ustralia  is satisfactory. 
If  th e  w ord “ jury ” is included, trouble m ay arise.

The C h airm an .— B efore the n ext m eeting of the 
C om m ittee, I shall ask Mr. Justice O’Bryan to comment 
on th at point.

B y  Mr. M cD onald.— You fee l th at the word “ court” 
covers a judge sittin g  alone or a judge sitting  with a 
jury?

M r. G arran .— In th e latter  case, their duties would 
be in accordance w ith  norm al practice.

M r. M cD onald.— The C hief Ju stice’s Law  Reform  
C om m ittee m ust have had som e doubt about the 
m atter to h ave w orded the sub-clause as it  appears.

The C hairm an .— The C om m ittee m ight have thought 
that, in th e absence of those words, the judge alone 
w ould h ave pow er to exem pt.

M r. M cD onald.— Y es; th ey  m ust have been in doubt.
The C hairm an .— The doubt w ould be as to whether 

it  w as a judicia l function  and not that of a jury.
. M r. M cD onald.— Surely, a jury would not perform 

one function , and the judge another.
The C hairm an.— T hey m ight have thought a judge 

sittin g  alone had pow er to non-suit.
M r. G arran .— Can a jury direct th at th e  contribution 

shall am ount to a com plete indem nity?
M r. R eid .— I should think th at the jury could not 

do so.
M r. M cD onald.—The jury finds as to the facts.
T he C hairm an .—And apportions the liability. The 

jury could say, “ So-and-so is not liable for anything.”
M r. S ch illin g .—That could be the finding, and the 

judge would make the order.
M r. M cD onald.—Mr. Garran’s difficulty lies in the 

jury directing that so-an-so be done. The jury can
not direct; it can only make a finding on the facts. 
The Court directs. I think it is a matter of altering 
the word “ direct.”

M r. G arran.— Som eone m ust “ d irect.”
The C hairm an.— T he direction in sub-clause (2) 

w ould be m ade on the finding o f th e jury.
B y  M r. W a lters .— Should not th e term  “ court ” be 

defined ?
The C hairm an .— It is now  clearly  defined that in 

cases w here the judge is s ittin g  w ith  a jury, the jury 
determ ines th e  facts, and the judge directs on these 
fa cts  in th e ligh t of th e law . There is a clear de
m arcation  o f duties.

T he C o m m ittee  adjourned.
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EXTRACTED FROM THE MINUTES OF THE PROCEEDINGS OF THE 
LEGISLATIVE COUNCIL.

TUESDAY, 2 9 t h  MARCH, 1 9 4 9 .

9 . S t a t u t e  L a w  R e v i s i o n  C o m m it t e e .— The Honorable J. A. K ennedy moved, by leave, That the following 
Members of this House be appointed members of the Statute Law Revision Committee, viz. :— The 

- Honorables A. M. Eraser, Sir George Goudie, G. S. McArthur, A. E. McDonald, F. M. Thomas, and 
D . J. Walters.

Question— put and resolved in the affirmative.

TUESD A Y , 2 n d  AUGUST, 1949.

9. S t a t u t e  L a w  R e v i s i o n  C o m m it t e e .— The Honorable J. A. Kennedy moved, by leave, That the Honorables 
P. T. Byrnes, G. S. McArthur, and F, M. Thomas be members of the Statute Law Revision Committee.

Question— put and resolved in the affirmative.

EXTRACTED FROM THE VOTES AND PROCEEDINGS OF THE 
LEGISLATIVE ASSEMBLY.

TUESD A Y , 2 9 t h  MARCH, 1949.

12. S t a t u t e  L a w  R e v i s i o n  C o m m it t e e .— Motion made, by leave, and question— That the following Members 
be appointed members of the Statute Law Revision Committee :— Mr. Bailey, Mr. Barry, Mr. Merrifield, 
Mr. Reid, Mr. Schilling, and the Mover (M r. Oldham)—put and agreed to.



P R O G R E S S  R E P O R T

T h e  S t a t u t e  L a w  R e v is io n  Co m m ittee  appointed pursuant to the provisions 
of the Statute Law Revision Committee Act 1948, have the honour to report 
as follows :—

1. Since the 18th May, 1949, the meetings of the Committee have been devoted to 
a consideration of the Transfer of Land Bill—a Bill to amend and consolidate the Law 
relating to the Simplification of the Title to and the Dealing with Estates in Land—which 
was initiated and read a first time in the Legislative Assembly on the 30th March, 1949, 
and which, together with an Explanatory Memorandum, was circulated to all Members 
of Parliament when the second reading was moved on the 18th May, 1949.

2. Mr. Hubert Dallas Wiseman, of Counsel, who was a member of the Chief Justice’s 
Law Reform Committee’s sub-committee on this Bill, attended the Committee’s meetings 
and gave very full evidence with regard to the proposals contained in the Bill. A copy 
of Mr. Wiseman’s evidence is appended to this Report.

3. The Committee have not yet completed their consideration of the Bill and propose 
to hear further evidence from interested persons and authorities.

4. In the meantime, the Committee submit this Report as a Progress Report in order 
that Mr. Wiseman’s evidence may be made available for the information of Honorable 
Members.

Committee Room,
13th September, 1949.
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MINUTES OF EVIDENCE.

Members Present:
M r. O ld h a m  in  t h e  C h a ir ;

Council. Assembly.
T h e  H o n . A .  M . F r a s e r .  M r. B a i le y ,

iMr. M e r r if ie ld ,
M r. R e id ,
M r. S c h i l l in g .

M r. H u b e r t  D a l la s  W is e m a n , o f  c o u n s e l ,  w a s  in  
a t te n d a n c e .

The Chairman.— T h e  C o m m it t e e  w o u ld  b e  p le a s e d  
to  h a v e  y o u r  o p in io n  o n  t h e  T r a n s f e r  o f  D a n d  B i l l  
w h ic h  i s  n o w  a t  t h e  s e c o n d -r e a d in g  s t a g e  in  th e  
L e g is la t iv e  A s s e m b ly .

Mr. Wiseman.— I  w a s  n o t  s u r e  w h a t  I w o u ld  b e  
r e q u ir e d  t o  d o  t h i s  m o r n in g , o r  w h a t  c o u r s e  i t  w o u ld  
be  p r o p o s e d  t o  'fo llo w .

Mr. Fraser.— O n  t h e  la s t  o c c a s io n  t h e  C o m m it t e e  
m e t i t  w a s  t h o u g h t  'th a t a s  s o m e  d if f ic u lt  p o in t s  w o u ld  
b e  r a is e d , f o r  'the b e n e f it  o f  t h o s e  m e m b e r s  v /h o  a r e  
n o t  la w y e r s ,  y o u  w o u ld  g i v e  s o m e  o u t l in e  o f  t h e  A c t ,  
h o w  i t  o p e r a t e d ,  a n d  t h e  e f fe c t  o f  t h i s  B i l l .

Mr. Wiseman.— A  g o o d  m a n y  y e a r s  a g o  i t  w a s  f e l t  
th a t  t h e  o p e r a t io n  o f  t h e  T r a n s f e r  o f  L a n d  A c t  w a s  
n o t  s a t i s f a c t o r y ,  a n d  t h e  p r e s e n t  B i l l  w a s  r e a l ly  
in i t ia t e d  in  t h i s  w a y — t h e  c o u n c i l  o f  t h e  L a w  I n s t i t u t e  
o f  V ic t o r ia  p u b l is h e d  a  r e p o r t  in  i t s  Journal o f  t h e  
1 s t  o f  O c to b e r , 1 9 3 8 , a n d  t h a t  r e p o r t  W as c ir c u la te d .  
M r. A . D . G . A d a m , o f  C o u n s e l,  a n d  I  s a w  it ,  a n d  w e  
a p ip roved  o f  t h e  s u g g e s t io n s .  A s  I  u n d e r s to o d  th e  
p o s it io n  th e n , t h o s e  s u g g e s t io n s  m e t  w i t h  t h e  
g e n e r a l  a p p r o v a l  o f  m e m b e r s  o f  t h e  L a w  I n s t i t u t e  
a n d  r e p r e s e n t e d  t h e ir  v i e w s  a s  to  w h a t  w o u ld  be  
c o n s id e r e d  to  b e  a p p r o p r ia t e  a m e n d m e n t s  t o  th e  A c t .

T h e  m a t t e r  w a s  t a k e n  u p  b y  t h e  s u b - c o m m it t e e  o f  
th e  'C h ie f J u s t i c e ’s  L a w  R e f o r m  C o m m it t e e .  I  w a s  on  
th e  s u b - c o m m it t e e .  T h e  p r o c e d u r e  w e  f o l lo w e d  w a s  
to  t a k e  t h e  r e p o r t  o f  t h e  L a w  I n s t i t u t e ,  g o  t h r o u g h  it  
an d  c o n s id e r  t h e  m a t t e r s  in  d e t a i l  w h ic h  t h a t  r e p o r t  
h a d  in d ic a te d . A  n u m b e r  o f  o th e r  m a t t e r s  w e r e  
a lso  c o n s id e r e d . A s  a  r e s u l t  o f  t h a t  I  d r e w  u p  a 
r e p o r t , b u t  I  d o  n o t  t h in k  i t  g o t  v e r y  fa r .

E v e n t u a l ly  I  d r a f t e d  s o m e  'a m e n d m e n ts  w h ic h  w e r e  
c o n s id e r e d  b y  t h e  s u b - c o m m it t e e ,  t h e  m e m b e r s  o f  
w h ic h  a p p r o v e d  o f  t h e m .  T h e r e  w a s  a  g o o d  d e a l  o f  
d is c u s s io n  o n  t h e  p r o p o s e d  a m e n d m e n ts ,  a n d  t h e y  
r e a l ly  e m b o d ie d  t h e  r e s u l t  o f  s o m e  y e a r  a n d  a  h a l f  o f  
m e e t in g s  p r a c t ic a l ly  o n e  a  w e e k  o f  a n  h o u r  o r  o n e  a n d  
a  h a l f  h o u r s .

W e  f in a l ly  a g r e e d  o n  w h a t  w e  t h o u g h t  w e r e  
a p p r o p r ia te  a m e n d m e n t s  in  t h e  d r a f t  B i l l .  T h e n  it  
w a s  s u g g e s t e d  t h a t  i't w o u ld  b e  b e t t e r  to  h a v e  t h e  
a m e n d m e n t s  in c o r p o r a te d  in  t h e  c o n s o l id a t io n  o f  t h e  
T r a n s f e r  o f  L a n d  A c t s .  T h e  r e s u l t  o f  t h a t  is  sh o w n  
in  th e  B i l l  w h ic h  h a s  b e e n  d r a f t e d  a n d  p r in te d  a n d  
w h ic h  i s  b e f o r e  .th is  C o m m it t e e .

I  h a v e  a ls o  d r a f t e d  W h a t is  d e s c r ib e d  a s  a n  
e x p la n a t o r y  p a p e r  s e t t i n g  o u t  t h e  a m e n d m e n ts  
in c o r p o r a te d  in  t h e  c o n s o l id a t in g  B i l l .  T h a t  
e x p la n a t o r y  p a p e r  is  d iv id e d  in to  f o u r  p a r ts . P a r t  I. 
r e a l ly  d e a ls  w i t h  t h e  g e n e r a l  d e s c r ip t io n  o f  th e  
a m e n d m e n t s  a n d  w h a t  w a s  a im e d  a t  b y  t h e  p r o p o s e d

a l t e r a t io n s  in  t h e  A c t .  P a r t  II . d e a ls  w i t h  t h e  
a m e n d m e n ts  a s  t h e y  a p p e a r  a n d  g ive's e x p la n a t io n s  
fo r  th e  s u g g e s t e d  c h a n g e s .  T h e r e  i s  ‘a  g o o d  d e a l  m o r e  
d e t a i l  in  P a r t  II . th a n  in  P a r t  I. I  t h in k  I  c a n  d e p a r t  
f r o m  t h a t  n o w  a n d  ru n  th r o u g h  th e  a m e n d m e n ts .  
T h e r e  a r e  v a r io u s  im p o r t a n t  m a t t e r s  w h ic h  I c a n  
in d ic a t e  a s  b e in g  t h e  m a jo r  p r in c ip le s  o f  t h e  a m e n d 
m e n ts .  T h e r e  a r e  o th e r s ,  a n d  I  c a n  g iv e  d e ta i ls  o f  
t h o s e ;  in  f a c t ,  I  h a v e  m a d e  o u t  a  l i s t  o f  a l t e r a t io n s  
w h ic h  a r e  c o n ta in e d  in  t h e  B i l l ,  a n d  I  h a v e  p u t  th e m  
u n d e r  so m e  2 6  h e a d in g s .  W ith o u t  g o in g  in to  d e ta i ls  
a t  t h e  m o m e n t ,  I  th in k  I  c a n  v e r y  s h o r t ly  in d ic a te  to  
th e  C o m m it t e e 'a n  o u t l in e  o f  t h e  p r o p o se d  c h a n g e s .

T h e  f ir s t  o n e  is  t h i s :  O n e  o r  tw o  c h a n g e s  h a v e  b e e n  
m a d e  in  r e g a r d  t o  a p p l ic a t io n s  t o  b r in g  la n d  u n d e r  
t h e  A c t .  N o w  w e  s u g g e s t  t h a t  la n d  m 'ay b e  b r o u g h t  
u n d e r  t h e  A c t  b y  t h e  f ir s t  m o r tg a g e e  in  p o s s e s s io n  a n d  
a lso  iby a p e r s o n  h o ld in g  a  p o w e r  o f  a t to r n e y .

By Mr. Schilling.— W it h o u t  t h e  c o n s e n t  o f  t h e  
r e g is t e r e d  p r o p r ie to r  o r  n o t?

Mr. Wiseman.— T h e  m o r tg a g e e  in  p o s s e s s io n .  I 
w a s  j u s t  o u t l in in g  t h e  p r o p o s a l. I  w o u ld  l ik e  a n y  
q u e s t io n s  to  b e  a s k e d  b e c a u s e  I  a m  g o in g  th r o u g h  th e  
a m e n d m e n ts  v e r y  'sh o r tly . A n o th e r  a m e n d m e n t  is  
t h is :  W h e r e  th e r e  is  a  p e r so n  h o ld in g  a
p o w e r  o f  a t t o r n e y  i t  w a s  th o u g h t  c o n v e n ie n t  t h a t  h e  
s h o u ld  b e  a b le  t o  a p p ly  t o  b r in g  t h e  la n d  u n d e r  th e  
A c t  a n d  t h e  s e c t io n  h a s  b e e n  a lte r e d  a  l i t t le ,  b u t  th e r e  
a r e  s u b s t a n t ia l  c h a n g e s  in  'sec tio n  1 7  o f  t h e  A c t .

[Mr. Oldham being called away, Mr. Fraser was 
appointed to the Chair.]

By the Chairman.— T h a t  i s  a  g e n e r a l  p o w e r  o f  
a t t o r n e y ?

Mr. Wiseman.— T h e  p o w e r  w o u ld  h a v e  t o  c o v e r  
su c h  a n  a u th o r ity .  I  t a k e  i t  th a t  t h e  C o m m is s io n e r  
w o u ld  h a v e  t o  b e  sa t is f ie d  t h a t  th e  p o w e r  d id  c o n ta in  
t h a t  a u t h o r i t y  b e fo r e  h e  w o u ld  a c t  o n  it .  A n o th e r  
p r o v is io n  d e a ls  w i t h  th e  t i t l e  w h ic h  i s  r e q u ir e d  t o  'be 
a c c e p te d  b y  t h e  C o m m is s io n e r . H e  i s  g iv e n  a  
d is c r e t io n  a s  to  th e  t i t l e  h e  sh o u ld  'accep t, b u t  i t  w a s  
t h o u g h t  c o n v e n ie n t  t o  p u t  t h a t  p r o v is io n  in  c la u s e  1 8 . 
T h a t  c la u s e  m a y  a p p e a r  t o  h a v e  a  v e r y  e x t e n s iv e  
o p e r a t io n  b u t  I  th in k  y o u  w i l l  fin d  i t  lo o k s  m o r e  f a r  
r e a c h in g  t h a n  i t  r e a l ly  is .  I t  p r o v id e s  f o r  th e  t i t le  
t h a t  h a s  t o  b e  a c c e p te d  in  th e  c a s e  o f  la n d  w h ic h  is  
b e in g  b r o u g h t  u n d e r  th e  A c t . In  th is  p a r t ic u la r  p r o 
v is io n  th e  w o r d in g  is  “ in  a n y  a p p l ic a t io n  to  b r in g  
la n d  u n d e r  th e  A c t .” T h a t  is  a n  e x p r e s s io n  w h ic h  is  
n o w  b e in g  u s e d  b e c a u s e  u n d e r  t h e  p r e v io u s  p r o v is io n s  
la n d  c o u ld  o n ly  b e  b r o u g h t  u n d e r  t h e  A c t  o n  t h e  
a p p lic a t io n  o f  a n  o w n e r , & c., N o w , b y  r e a s o n  
o f  P a r t  III ., w h e r e  t h e  C o m m iss io n e r  w i l l  o f  
h is  o w n  v o l i t io n  b r in g  la n d  u n d e r  th e  A c t ,  a n o th e r  
e x p r e s s io n  is  b e in g  u se d  to  c o v e r  b o th  c a s e s .  C la u s e  
1 8  d e a ls  w it h  a n  a p p l ic a t io n  b y  a n  o w n e r , &c. a n d  
p r o v id e s  t h a t  t h e  C o m m is s io n e r  s h a ll  a c c e p t  a n y  t i t l e  
w h ic h  w o u ld  b e  'forced  o n  a p u r c h a s e r  u n d e r  o p e n  
c o n tr a c t  o f  s'ale. T h a t  a m o u n ts  to  th is :  N o r m a l ly  h e  
w il l  a c c e p t  a  3 0  y e a r s ’ t i t l e  b u t  if ,  on  in v e s t ig a t io n ,  
th e  t i t le  a p p e a r s  to  h a v e  a  d e fe c t  in  it , h e  is  e n t i t le d  
to  g o  b a c k  b e y o n d  t h e  3 0  y e a r s .  I  th in k  t h e  s u b 
c o m m it t e e  d e b a te d  th is  p o in t  a t  s o m e  le n g th  a n d  th a t  
e v e r y  o n e  w a s  a g r e e d  t h a t  i f  y o u  c o m e  a c r o s s  a  t i t le  
w it h  a d e f e c t  m o r e  th a n  3 0  y e a r s  o ld  in  it , y o u  a r e  
e n t i t le d  to  c a l l  f o r  t h a t  to  b e  r e c t if ie d . In  o th e r  
w o r d s , u n d e r  th is  p r o v is io n  th e  C o m m is s io n e r  is  n o t



debarred from  say in g  “ V ery  w ell. T his title  has a 
d efect in it  m ore than  30 years old, and I require that 
to h e  am ended.”

B y  th e  C hairm an .— If otherw ise he is satisfied, does 
that m ean th at until th e  defect is  rem edied he can  
grant a lim ited  title  under th is A ct?

M r. W isem an .— I do not th in k  so. A t the m om ent 
  I am  referring to clause 18 w hich  deals w ith  an appli

cation by an ow ner. I f  the ow ner is  w an tin g  to  h ave  
land brought under the A c t  in the ordinary m anner  
and the C om m issioner says “ I  th ink you  h ave a defect 
in your title  m ore than 30 years old and I should like  
that rem edied,” I th in k  h e  is entitled  to  say  “ I w ill 
not continue w ith  your 'application un til I  g et th a t  
rem edied .” W hat I  sa id  about clause 18 w as th is—

T h e  p r o v is io n  in  s e c t io n  18 is  in tr o d u c e d  fo r  th e  p u rp o se  
o f  l im it in g  th e  t i t l e  w h ic h  a n  a p p lic a n t  t o  b r in g  land  
u n d e r  th e  A c t  m a y  b e  r e q u ir e d  to  p ro d u ce . I t  c o r r e sp o n d s  
w ith  s e c t io n  44 o f  t h e  Property Law Act 1928 w h ic h  
l im its  t h e  t i t l e  w h ic h  a v e n d o r  is  r e q u ir e d  to  m a k e  to  
30 y e a r s . S e c t io n  18 m e r e ly  fn a k e s  t h e  30 y e a r s ’ t i t le  
prima-facie e v id e n c e  o f  g o o d  t i t le .

T h e  s a m e  p o s it io n  o b ta in s  u n d e r  th is  p ro v is io n , as u n d e r  
s e c t io n  44 o f  t h e  P r o p e r ty  L a w  A ct, th a t  a  g o o d  r o o t  o f  
t i t le  m u s t  b e  sh o w n  a n d  a lso , a s in  th e  c a s e  o f  a  p u rc h a ser ,  
i t  i s  o p en  to  th e  C o m m iss io n e r  t o  o b je c t  th a t  th e r e  is a 
d e fe c t  in  t i t le  th o u g h  m o r e  th a n  30 y e a r s  old an d  
to  r e q u ir e  su ch  d e fe c t  to  b e  r e m o v e d  p r io r  to  th e  la n d  
b e in g  b r o u g h t  u n d er  th e  A c t .

I  th ink th a t is a gen era l con veyan cin g  rule under 
the general law  and I do not know  w h eth er  there is 
any cr itic ism  o f th a t leg a l princip le. T he m a tter  is 
rather im portant because the reading of th e  section  
m ay, on th e  face  o f  it, be a little  m isleading.

B y  M r. M errifield .— C lause 18 w ill apply .to P art  
H I. also?

M r. W isem an .— I th ink  there is a special c lau se in 
P art HI. W hen w e  reach th a t P art it  w ill be seen  
that it  operates in th e  Way indicated.

B y  Mr. M errifield .— Do you  refer to clause 72?

M r. W isem an .— T h at is so. I t  corresponds to 
clause 18.

B y  th e  C hairm an .— T hat brings in th e  point I 
m entioned previously . In th e  m eantim e— under 
clause 52, fo r  instance— the ow ner gets  the ordinary  
certificate of title . Suppose th at is over 30 years old  
and there is a defect, can  the C om m issioner issu e a 
lim ited  title?

Mr. W isem a n .— Yes, h e  can. A nother provision  
th at has been addbd is c lau se  26. T hat rather  
rem edies an om ission w hich  had previously  obtained  
but w hich , I think, in h is-d iscretion , th e  C om m issioner  
has a lw ays filled in. If land is being b rought under 
the A ct and there is a lease, a m ortgage, a charge  
or an easem ent, he u sually  noted those m atters on the 
certificate w hich  he issued; but there w a s  no express 
au th ority  for h is doing w h a t h e  had been doing for  
a long tim e. C lause 26 also includes profit a p ren d re , 
w hich is a r ig h t to go on to another personas land, and, 
w hile on it, to rem ove certa in  property therefrom —  
such as tim ber, gravel, sand  and so  on. I t  con fers  
the righ t to rem ove property. P rev iou sly  profits a  
pren dre  w ere  n ot reg istered  on th e  title , but th e  B ill 
g iv es  au th ority  for  a profit to be reg istered . T here is 
in clause 31 an am endm ent of som e im portance. The 
la st few  w ords In lin e  one are an addition. F orm erly  
the provision read “ any person c la im in g  a n y  esta te  or 
in terest in the land ,” but th e w ords “ of any kind  
w hatsoever ” have been inserted. The idea w as  
rather to m ake it quite c lear  th a t w h en  a person  
claim ed a n y  esta te  or in terest in land, it  w ould  cover  
also a restr ic tive  coven an t and the lodgm ent o f  a 
caveat. T here is a INew Zealand ca se  Which queries 
the r igh t of a person w h o  h as a restr ictive  covenant 
to lodge a caveat. I  do not know  w h eth er  th a t case

has ever been fo llow ed  in V ictoria. I think the Com
m issioner w ill a lw ays accept a cavea t to support a 
claim  b y  a person w h o h as a restrictive covenant. The 
clause m akes the p osition  clear in relation  to a profit 
d p ren d re  and restr ictive  covenant. I do not think it 
can do any h a r m ; it m ay, perhaps, c larify  the m atter.

B y  M r. S ch illing .— W ould it cover the case of a 
person w ho cla im s, for exam ple, the righ t of carriage
w ay over the property  of another person by long 
user?

M r. W isem an .— Y es. T hat w ould  b e  b y  prescription  
or b y  long user. W e have provided fo r  the continua
tion o f  all rules of com m on law  w ith  regard to the 
acquisition  o f  easem ents either b y  'long user or the 
doctrine of lo st m odern grant. W here an easem ent 
has been acquired b y  long user, th ere  w ill be a right 
—w h eth er  it be equitable or lega l m'ay probably be 
capable o f  debate— to apply to have such an ease
m ent registered . T herefore, h av in g  th e  right, one 
w ould certa in ly  h ave an in terest in the land and the 
ow ner o f  th at in terest w ould  h ave the righ t to lodge 
a caveat to support it. A n easem ent acquired in that 
w ay  is one of th e  excep tion s m ade in the B ill to the 
typ e of in terest w hich  is not required to be registered, 
in o th er w ords, one can h ave th a t right, although it 
is not registered .

B y  th e  C hairm an .— Clause 26 specifically  enum erates 
the typ es of in terest w hich  th e R egistrar is entitled to 
endorse.

M r. W isem an .— T hat m ust be read subject to  the 
preceding w ords “ W ithout affecting any other pro
v ision  of th is A ct; i f  land subject to any lease, 
m ortgage,” &c.

B y  th e  C h airm an .— The old section  74 gave the right, 
a lthough  not noted on th e  title .

M r. W isem an .— T hat is so . C lause 26 provides for 
the position  th a t w h ere  land is b ein g  brought under 
the A c t and 'there is an in terest, liab ility , mortgage, 
profit a  p ren d re  or restr ictive  covenant, those are 
noted on the certificate. I f  a person h as any other 
in terest in th e land— w h eth er he could  have any other 
in terest is debatable— he could lodge a caveat to 
p rotect it. P robably th e  in terests enum erated in 
clau se 26 w ould  include all in terests in land.

B y  M r. S ch illin g .— T here m igh t arise the question  
of the righ t of adverse possession?

M r. W isem an .— On the p o in t o f  adverse possession  
a person could have th a t right.

B y  Mr. S ch illin g .— iNot n ecessarily  go ing  to owner
ship, but to  the user?

M r. W isem an .— A  person m ig h t have a possession  
adverse 'to the ow ner and th a t w ould  g ive  him  the 
righ t to  sa y  “ I am  in possession  and as against any 
one but th e  ow ner I am entitled  to stay  there.” That 
w ould not b e  an Interest in the land; it w ould  m erely  
be p ossession  of the land, and one does not require to 
lodge a caveat to p rotect that. T h at is dealt w ith  in 
the B ill w h ere  w e deal w ith  caveats to protect 
in terests. I f  one says it is an in terest in possession  
adverse to the ow ner one does not require to lodge a 
caveat under the prov ision s in the B ill, for  th e  reason  
that if  a person does so  act he is  im m ediately  giving  
the ow ner notice of adverse possession , thus inviting  
the ow ner to  turn h im  out. It w as thought that if the 
ow ner w ere  not sufficiently  Interested in h is property  
to look  a fter  it b etter  than that, and som ebody w as in 
possession , and th e  possession  w a s ripening into an 
adverse title , he should not be obliged to lodge a 
caveat to support th a t possession . T hat poin t is dealt 
w ith  later in th e Bill.

B y  M r. M errifie ld .— W ould that be covered in 
clause 126?



Mr. W isem an.— That Clause would enable a person  
claim ing any esta te  or interest to take action to forbid 
the granting of a title to a person claim ing by adverse 
possession. I think there is another provision deal
ing w ith  caveats.

B y Mr. M errifield.—Is there not a provision that 
“ Part of the application shall show the name and 
address of the occupant ” ?

Mr. W isem an.— Yes. but that is when he is m aking  
his 'application.

B y the C hairm an .— Clause 126 deals w ith a case 
where possession is adverse to the owner and retains 
the right to a person in possession to a title  adverse to 
the owner. If th e  owner seeks to bring it  under the  
Act the person who has a vested right by adverse 
possession can 'then caveat to  protect 'that right?

Mr. W isem an.— That is so.
B y Mr. B ailey .— The m ere fact that the owner was 

bringing th e  land under the A ct would not affect the 
right o f a person holding by adverse possession?

Mr. W isem an.—QNTo, a person having a right by 
adverse possession has a 'title above th e  paper 'title.

B y Mr. B ailey .— H e need not enter a caveat to 
protect h is rights ?

Mr. W isem an.—iNo.
The Chairm an.— A rising out of Mr. B ailey’s ques

tions, an owner m akes an application to bring the land 
under the A ct, but of course th e  person in  possession  
gets adverse possession b y  right o f 'the possessory  
title.

Mr. R eid.—C lause 104 then tom es into it. The title  
is held subject to a  proviso to clause 104, and I think 
that is the answer. That proviso sets out, in ter alia—

Provided always that the land which is included in any 
certificate Of title or registered instrument shall be 
deemed to be subject to—

(b) a n y  r ig h ts  su b s is tin g  un der a n y  a d verse  .possession  
of su ch  la n d .
I think that Covers it.

Mr. W isem an.— Yes. I do not think there is  any 
doubt that the position is w hether the owner is owner 
by deed and is applying to bring the land under the 
Act, or w hether h e  is the owner by certificate o f t it le ; 
in either case he w ill lose h is rights as ow ner 'against 
any person w ho has a possessory title. I do not think 
it m atters w hich w ay  it operates.

On clause 32, it w as thought th at the old practice 
was very cumbersome, particularly in urgent Cases, 
because under the Act, where there w as any dispute, 
in m ost cases it required that the dispute be settled 
by the F u ll Court. Throughout the Act, where there 
was a provision that an application should be made 
to the Court it w as required to go to the F u ll Court. 
Procedure (for a summons in cham bers has been sub
stituted. In som e cases th e  applicant can go to the 
Court, if he prefers, or he can go to a Judge in, 
chambers.

B y Mr. S ch illin g — That would be by an originating  
sum m ons; it would not be necessary to issue a w rit?

Mr. W isem an.—A n originating summons, as defined 
in the Rules, is a summons initiating proceedings.

B y Mr. Schilling.— It would still be cumbersome it 
it were necessary to issue a w rit?

Mr. W isem an.— It would be an ordinary summons in 
chambers, but as it originates proceedings I suppose 
it does come w ith in  the rule defining originating  
summonses.

B y Mr. Merri field.— In clause 31, is there any reason 
why the’ address for replies to a caveat should be 
lim ited to the City of Melbourne? I suppose that had 
some point in the early days when things were much 
different from w hat they are to-day?

Mr. W isem an.—I have not heard any criticism  of 
that provision. (Generally speaking, it  w as inserted  
for the convenience of the legal profession and for 
people dealing w ith these m atters.

Mr. Schilling.—Docum ents would probably have to 
be produced out of the Office o f Titles and it would be 
inconvenient if those documents had to be carted 
around the country, to Mildura, Shepparton, or other 
country towns.

Mr. M errifield.— They could possibly post them.
Mr. Schilling.—It would be dangerous 'to post 

valuable documents of that description.
Mr. Reid.—If som e one lodges a caveat and the 

owner w ishes to take out a summons to have it 
removed, one does not w ish to go chasing around 
Swan Hill, or another country town, to serve a 
summons out of the Supreme Court, 'against a caveat 
order.

Mr. M errifield.— An applicant at Portland would 
probably have to engage a local solicitor who, in turn, 
would have to act through an agent in Melbourne.

Mr. Schilling.— W hat is the alternative; to take a 
Judge to Portland ? How otherwise Could it be placed 
before a Judge?

The Chairm an.— A similar provision to that in clause 
31 applies in m ost A cts to-day, where a person must 
give an address w ithin a certain distance o f the 
General Post Office. Melbourne.

Mr. B ailey.— A  person can lodge a caveat by po'st.
Mr. W isem an.—Is - it not being assumed 'that some 

one has lodged a caveat and is making a claim  against 
either a registered proprietor, or some one claim ing 
through him ? You would w ant to be able to get in 
touch w ith  him fa irly  promptly. I should think as a 
m atter of business and administration the clause as 
drafted is satisfactory.

B y  Mr. B ailey.— All the parties m ight reside in the 
country?

Mr. W isem an.—The difficulty w ill arise if proceed
ings have to be taken in Country tow ns; i't wo'uld 
mean subpoenaing an officer from  the Office of Titles 
to produce the document 'from that office.

The Chairman.— It is a chambers matter and such 
proceedings would have to be taken in Melbourne. The 
Court only sits in Chambers in Melbourne.

Mr. R eid.—The summons would have to issue in 
Melbourne.

The Chairman.— Formal notices outside of the pro
ceedings could be forwarded to a person’s ordinary 
address, but if it involves anything in the nature of 
proceedings the ordinary rule should apply.

Mr. M errifield .— I was not referring to proceedings;
I had notices in mind.

B y Mr. Reid.— That is a matter on which the 
Registrar m ight have some views and possibly the  
point could be referred to an officer from 'the Office of 
Titles when he is being heard. Most likely there is 
some sound departmental reason for it?

Mr. W iseman.—I think that in England there was 
some arrangement whereby a person could give three 
addresses for the giving o f notice, but 'it w as found 
too haphazard. Probably there is a sound reason for 
the provision.

B y Mr. Schilling.— The volume of notices in regard 
to Caveats in the country would be small?

Mr. W iseman.—I should think so, and probably they  
would all have to come to Melbourne, for the simple 
reason that all the documents are in Melbourne.

Mr. M errifield.—T he  expansive term “ City of Mel
bourne ” in old Acts possibly did not include 
F lem ington; then in 1928 that district was included



in the C ity  of M elbourne. P ossib ly  at som e fu tu re  
date F itzro y  w ill toe included in th e  City. T here is 
noth ing  defin ite in th e  term .

B y  th e  C h a irm an .— It seem s to m e to refer to the  
g iv in g  o f an address fo r  proceed ings w ith in  th e  C ity  
of M elbourne. I f  it  is  too  w ide, 'should it n ot be 
lim ited  to  th e  ord inary procedure o f three m iles o f the  
G eneral P o st Office?

M r. W isem a n .— Yes.

B y  th e  C h a irm a n .— A nd perhaps notice should go  
back to a person’s address. T he R egistrar m ay  h ave  
som e v iew s on th is aspect. It is  a practical m atter m ore 
than a leg a l m atter?

M r. W isem an .— I  th ink  so. T he am endm ent in 
clau se  34 w ill enable th e  C om m issioner, in stead  o f  a 
Judge, to  require persons h a v in g  docum ents to 
produce them . T he re la tive  p rovision  in th e  old A ct 
reads—

After an application has 'been made to have any land 
brought un'der the operation of this Act, a Judge may 
require all persons having in their possession or custody

In future, th e C om m issioner w ill by v irtu e  of th e  pro
posed am endm ent exercise  th a t pow er. T h a t appears 
to be a m atter  of conven ience and sav in g  in expense.

B y  M r. M errifie ld .— W ill the am endm ent affect 
restr ictive  covenants?

M r. W isem a n .— I do not th ink  so. I  th ink th e  
answ er is th a t a restr ic tiv e  covenant w ill be noted on 
th e title . I  do n ot antic ip ate  any difficulty about 
that. !So fa r  as restr ic tive  covenants affecting  land  
w hich  is b ein g  b rou gh t under th e  A ct are concerned, 
I suppose it  w ill be n ecessary  to h a v e  a  docum ent pro
duced in th e sam e w a y  as any other docum ent th a t  
is  b ein g  lodged w h ere land  is b rought under the  
operation  of th e  A ct.

B y  th e  C hairm an .— W hat is the practice w ith  regard  
to th at?  Suppose th ere  is a provision  in the m aster  
title  to the effect, say, th a t no build ing of a va lue of 
less th a n  £3,000 or a structure other th an  of brick  
sh a ll be erected, w ould  a sim ilar provision  be inserted  
in each of the tit le s  th a t w ould  com e out of th e sub
d ivision  of th e  m aster title?

M r. W isem an .— I th in k  th a t w ould  b e  so.
M r: R eid .— I w ould say  th a t th a t  is th e  general 

practice regarding land th at has a lready been dealt 
w ith  under the A ct. I  th ink Mr. F raser is d irecting  
h is m ind m ore to cases in w h ich  land w a s being  
brought under th e  A ct and in w h ich  som e restrictive  
covenants ex isted  in the original deed. I h ave not 
had such a case in practice. I  should th ink  th a t if  it  
related  to a p iece of land covered  by a title  carved out 
of an original title , th ere  w ould  probably b e  som e
th ing in the deed, under w hich  the land w a s held, 
referrin g to th e  restr ictive  covenant, and the Com 
m issioner w ould  then h ave pow er to call in the  
original deed con ta in in g  th ose  provisions for in 
spection. The title  to be issued w ould  th en  be noted  
accordingly.

B y  M r. B a iley .— W ould it  be on  th e  orig in a l deed?  
W ould not th e  contract date from  the tim e o f  the sub
d ivision, w h ich  w ould  n ot be show n in th e orig in a l 
deed? W ould it be show n on all subsequent sub
d ivision  deeds?

M r. W isem an .— W ould not th is be 'the p osition? If  
you w ere dealing w ith  a title , w h ich  w a s not under  
the A ct, it w ould  be n ecessary  to  go back  to the  
original Crown gran t and start from  there. I f  you  
started  from  th at point, you  w ould  find th at there  
w ould be no restr ictive  coven an ts show n, and then  
you w ould  proceed w ith  th e  dealings. A t som e stage  
in the subsequent dealings you w ould  com e to a 
c o v en a n t; at th at stage  you  w ould  p ick  it up.

B y  th e  C hairm an.— Suppose it  w as a case com ing  
under the old A ct, and there w as a subdivision, you  
w ould n ot find any restr ictive  covenant so fa r  as the 
m aster t it le  w as concerned; it w ould  not be a 
restr ictive  covenant but a beneficial covenant. It 
w ould becom e restr ictive  only tvhen term s w ere em 
bodied in the contract of sale, and w hen  the purchaser  
under th e  contract of sale 'sought to g e t a t it le  under 
the old law  it w ould  appear on h is  title?

M r. W isem an .— Y es.

B y  th e  C hairm an .— So it operates for the benefit of 
th e  orig in a l vendor ?

M r. W isem a n .— Y es. In  th ose  circum stances he 
w ould sell under a  contract o f  sa le  w h ich  w ould In
clude th e  restr ictive  covenant. Then, I think the  
C om m issioner w ould call fo r  an  inspection of th e  in
strum ent show ing th e creation of the restrictive  
covenant— w h ich  w ou ld  be the contract. In other 
w ords, he w ould  h ave to  be in  a p osition  to inform  
h im self o f p recise ly  th e  n atu re of the restriction.

B y  M r. R eid .— W ould you  not find in practice that, 
in mo^t conveyances, the conveyance w ould  also em 
body th e  restr ictive  conditions contained in the 
contract?

M r. W isem an .— C ertain ly  th a t w ould b e  so, once 
y ou  had  reached th e  sta g e  o f  conveyance. I  think the 
p osition  is th is: W e are assum ing th a t a person has 
g o t h is  title  dow n 'from the C row n grant, and th at it 
is th e title  to th e w hole  parcel. I f, later, a sub
d ivision  takes p lace, e ither the ow ner o f  th e  entire  
parcel w ould apply to h a v e  th e  w h o le  of the land 
brought under the A ct b efore  he sold it— in which  
case th ere  w ould  not be a restr ictive  covenant at that 
stage— or h e  w ould  sub-divide and sell th e  land before 
it  cam e under th e  A ct. W e are rather assum ing that 
tw o th in gs are concurrent, but I am  n ot sure that 
th ey  w ould  be. In all probability , th ese  points w ill 
stra igh ten  out quite sa tisfactor ily . I  do not know  any 
difficulties w h ich  could  arise regarding that position.

I  do n ot th in k  m u’ch need be said regarding sub- 
clauses (2 ) and (3 ) . iSub-clause (3 ) is  in the nature 
o f  a p en a lty  aga in st a person who does not comply 
w ith  th e  request to  produce or surrender documents. 
It fo llow s on  th e  lines o f sectio n  225 o f th e  1928 Act.

C lause 49 m erely  provides m ach in ery  for  keeping 
in order th e  tit le s  to land under th e  proposed new  Act 
in cases w here a m u n icip a lity  acquires land under 
P art X IX . o f the L ocal G overnm ent A ct for the pur
pose o f  a street, road, h igh w ay , &c. T he last two 
lines of the clause are exp lan atory  of th is provision. 
W here a m u n icipality  acquires land fo r  th is purpose, 
the R eg istrar  is to  b e  inform ed, and “ 'the Registrar 
shall then m ake a ll n ecessa ry  am endm ents to the 
relevant Crown gran t or certificate of t it le  to  show 
the effe'ct th ereo f.” In other w ords, th e  purpose of 
the clause is to  enable the R egistrar to  keep the 
reg ister  book up to date consequent on the con
struction  o f any new  roads b y  m unicipalities.

B y  th e  C h airm an .— Is clause 49 a new  provision?
M r. W isem a n .— Y es. C lause 48 is th e  sam e as

section  46 of the ex istin g  A ct. I  th in k  th e  new  clause 
w as introduced on th e  su ggestion  o f  th e  Com
m issioner.

B y  M r. M errifield .— D oes th e  B ill em body the 
effects o f  th e  L ocal G overnm ent ('Streets) A ct w hich  
w as recen tly  passed crea tin g  pow er to  m ake new  
street a lignm ents?

M r. W isem a n .— I am  not quite sure, but it would  
be a good idea if  it did. T his is a gen era l provision. 
W here a m u n icip a lity  has acquired land, it  is required  
to inform  the R egistrar. T he purpose of the clause  
is to  enable the t it le s  on th e  sides and abutting on 
roads to be kept in  order. A t present, i f  a  new  road is
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run through land, there is no provision for inform ing  
the R egistrar o f  the alterations in titles of the 
abutting owners. Sub-se'c'tion (1) of section 581 of 
the Local Government Act 1946 provides—

I t  sh a ll  b e  la w fu l for  th e  G o vern or  in C ouncil at a n y  
tim e fro m  tim e  to  t im e  u p o n  th e  req u est o f  th e  co u n c il of 
an y  m u n ic ip a lity  (in c lu d in g  th e  C ity  iof M elbou rn e and  
the C ity  o f G ee lo n g ) b y  n o tice  in th e  Government Gazette 
to pro c la im  a n y  land  reserv ed  used  or  by p u rch a se  or 
ex ch a n g e  acq u ired  for  a s tr e e t  road  h ig h w a y  th o r o u g h 
fa re  b r id ge  sq u are  a lle y  or r ig h t-o f-w a y  to  be a public  
h igh w ay .

Unless the Com m issioner w as notified when a council 
had built a street through the land of an owner, he 
would not know of the alteration made in the title  
in his office. In order that he would know the new  
abuttals for that title, he would have to be informed  
by the council w henever a new road was constructed. 
Then he would be in a position to amend the title in 
his office to accord w ith  th a t alteration.

By Mr. Bailey.— Do the last two lines of the clause 
mean 'that the Registrar shall amend the title  'in the 
Titles Office, or w ill he have power to call in all 
relevant titles?

Mr. Wiseman.— Yes, he w ill have power to call in 
the titles o f the abutting owners. Clause 50 is drawn  
on lines sim ilar to clause 49. A t present, under the 
Drainage o f Land A ct, an owner of higher land can 
acquire the right to drain over 'the adjoining lower 
land of his neighbour. The provisions of the Drain
age of Land A ct set out th e  procedure to be followed, 
firstly, in a case where there is an agreem ent between  
the two adjoining owners and, secondly, w here there 
is no agreem ent and the m atter is settled by arbi
tration. I think th e  D rainage of Land A ct in one 
case m akes no particular direction as to w hat is zo 
be done alb'out notify ing anybody about the alteration, 
and in th e  other 'case notification is required to be 
forwarded to the clerk o f the peace.

Sub-clause (1) of clause 50 deals w ith a case where 
the adjoining owner assents to  the drainage. Under 
the D rainage of Land Act, the agreem ent has to be 
sent to the clerk of the peace, and th a t is where it 
stops. Obviously th e  idea is to forward it to the 
Registrar so that he m ay then notify  an easement, 
because th at is w hat has been created.

By Mr. Merrifield.— The R egistrar does not register 
it in favour of th e  dom inant title?

By the Chairman.— The original is forwarded to the 
clerk of the peace and a duplicate is forwarded to the 
Registrar ?

Mr. Wiseman.— Yes. The R egistrar is then in
formed th at an easem ent has been created.

The Chairman.— The other person would know, be
cause he had given his assent. He would have signed 
the agreement.

By Mr. Merrifield.— It would be registered only on 
the inferior title— the one the easem ent w as over. It 
would not be registered in favour of the other?

Mr. Wiseman.— As a m atter of fact, th e Com
m issioner suggested th ese provisions. The idea of 
registering the easem ent w as that it w as im portant to 
know w hich w as the servient tenant subject to the  
easement. If a person is buying land which in fact is 
a servient tenem ent and subject to an easem ent he 
ought to be inform ed about it and should know the  
lim itation of his right. If the easem ent is also 
registered on th e dominant title, that is all to the 
good. The person buying the dominant title  is 
probably told that there is an easem ent, or he has en
quired about it.

Mr. Bailey.— The vendor would point that out, be
cause it would be to his advantage.

By Mr. M e r r i f i e l d .— Is it not to the benefit o f all to 
have ithe easem ent registered on all titles?

Mr. Wisetnan.— Yes, I think it is.
By the Chairman.— Is that contemplated, because an 

owner is also obliged to give notice to all persons 
whose land m ay be affected?

Mr. Wiseman.— I do not know whether that 
inclusion 'is thought to be worth while.

Mr. Merrifield.—In m y opinion, that is the whole 
principle of the Bill.

Mr. Wiseman.— I  think it is a good point.
By Mr. Reid.— 'Possibly the idea 'suggested by Mr. 

Merrifield would be in line w ith  general practice—  
for example, in relation to the rights of carriage 
way.

Mr. Wiseman.— I would not have any criticism of 
that being included.

By the Chairman.— Would not a drainage easem ent 
be dealt w ith in another part of the Act— namely, 
where such m atters as interests, profits, charges, mort
gages and leases have to be inserted in the title?

Mr. Merrifield.— I do not think 'so.
The Chairman.— If it is not, Mr. Merrifield is raising 

a very important point, because the whole object of 
the B ill is to facilitate  dealings in land and to show  
all the interests in the title  so that there is nothing 
outstanding of which people are not aware.

Mr. Wiseman.— As a m atter of fact, I had 'similar 
ideas. It was, I think, the Commissioner who said 
that the important thing w as to get the easement 
registered on th e servient title  so that any person 
dealing w ith that title would be warned of the 
position. H e stated that the holder of the 'dominant 
title would be all right in any case.

By Mr. Schilling.—Is not that so in effect?
Mr. Wiseman.— I think it is so in fact.
By Mr. Schilling.—The important thing is to have 

the easem ent shown on 'the servient title?
Mr. Wiseman.— Yes. I have no criticism of any 

suggested alteration.

By Mr. Schilling.— Do you know of any reason w hy  
these notices are sent to the clerk o f the peace who 
is, in effect, the County Court registrar. That seems 
to be an anomolous position. Nobody would ever 
conceive that the County Court registrar would have 
anything to do w ith land. Norm ally it is the  
Supreme Court and not the County Court that has 
jurisdiction over land. W hy is the notice sent to 
the County Court registrar ?

The Chairman.— I suppose that goes back to 1860 or 
1870 when the clerk of the peace was everything.

By Mr. Schilling.— I think this m ay be an 
appropriate opportunity to relieve him of something 
that does not concern him and in which he has no 
interest. Is it not very m isleading to the public?

Mr. Wiseman.— That is so. Probably a number of 
people would agree w ith Mr. Schilling. I think the 
probable reason is that the sub-’committee felt that it 
had no authority to suggest any alteration to the 
Drainage of Land Act.

Mr. Schilling.— I think that is something w e might 
note and have altered.

By the Chairman.— One would think it would be 
sufficient to send the agreement to the Registrar of 
Titles. W hat would the clerk o'f the peace do with  
it— file it in the archives?

Mr. Wiseman.— Yes.

Mr. Schilling.— The agreements are never seen by 
anybody, and probably are not even looked at by the 
clerk o f the peace. I do not suppose that -001 of the 
community know that agreements are sent to him.



B y  M r. M errifield .— Is there any provision la ter  
dealing w ith  th e D ra in age A reas A ct?

M r. W isem an .— T h e D rain age o f Land Ac't is dealt 
w ith .

B y  M r. M errifield .— Is there not a sim ilar provision  
in th e  D rain age Area's A ct w here one person can g et  
an order fo r  an easem ent or a drain  aga in st another, 
w ith  no provision  fo r  it being reg istered  ?

Mr. W isem a n .— Is not th a t contained  in section  12?  
The tw o provisions I  have dealt w ith  are sections 7 
and 12 of the D rain age o f  L and A ct.

M r. M errifie ld .— I th ou gh t th ere  w as som e such pro
v ision  in the D rainage A reas A ct.

M r. W isem a n .— The h istory  o f  clause 50 Is th at th e  
C om m issioner stated th a t certain  difficulties existed  
in the D rain age o f  L and A ct, and he su ggested  som e 
schem e such as th is. H e did n ot m ention  the D ra in 
age A reas A ct, so apparently  h e  had not incurred any  
troubles w ith  it.

‘ B y  M r. M errifie ld .— U nder th e  D rainage o f Land  
A ct a p lan  is su b m itted  to  th e  C ourt and u su ally  on  
the b asis  o f th a t p lan  th e  ea sem en t is subseque: 
granted  b y  th e  Court?

M r. W isem an .— Y es. W here th ere  is agreem ent it 
is  d ea lt w ith  under section  7, and w h ere  th ere  is no 
agreem ent, under section  12 th ere  is provision  for the  
preparation  o f  a  m ap.

B y  M r. M errifie ld .— T h at is so. U nder th e T ransfer  
o f Land A ct th ere  is provision  fo r  a p lan b y  a 
licensed  su rveyor, b u t th a t is n ot th e  ca se  w ith  th e  
D rain age o f  Land A ct. I f  an easem en t is to be 
subsequently  reg istered  in the title , should not th e  
m ap on  w h ich  th e  easem en t is-b ased  be prepared by  
a licensed  surveyor?

ikfr. W isem a n .— T he p o in t w a s raised  as to  w h a t  
could be p laced  on  th e p iece  of paper th a t con stitu tes  
th e certificate?  T he easem ent w ould h a v e  to  be  
described in som e w a y  or other— it w ould  be so w ide  
at th e  top, perh ap s slop ing dow n at an angle, so w id e  
at the base, and so dedp. I th ink  th e  C om m issioner  
w as con ten t to accept th e  p osition  and then w ork it 
out. Th'at is w h y  it w a s ldft lik e  th at.

T he C hairm an .— In th e one case th e easem ent is w ith  
the assen t of both  parties, and 'in the other it is  the  
conclusion o f a police m a g istra te  or arbitrators  
based on a m ap. U nder the clause it  is not con tem 
plated th a t either of th ose  twill go any fu rth er th an  
being reg istered  in the Office o f  T itles.

B y  M r. B a iley .— A  cop y  of th e  m ap is forw arded co 
all in terested  p arties?

The C hairm an .— Y es. C lause 50 does not su ggest th at  
there w ill b e  any notation  on the titles  of e ither the  
map or the consented  agreem ent.

ikfr. W isem an .— Is th a t so? 'Sub-clause 2 o f  clause  
50 reads in te r  a lia—
w h o  sh a ll  r e g is t e r  a n  e a s e m e n t  on  th e  C ro w n  g r a n t  or  
c e r t if ic a te  o f  t i t le .

B y  M r. S ch illing .— T h at ‘w ould be availab le to an y  
person for inspection?

M r. W isem an .— T he idea is  th a t w hen any one  
searches h e  w ill find th at there is one o f  these  
encum brances.

B y  M r. S ch illin g .— H e could cop y  th e agreem ent, 
w h atever it m igh t be?

M r. W isem a n .— H e could search the agreem ent.

ikfr. Sch illin g .— T h at w ould  g iv e  a person am ple  
protection.

The C h a irm an .— T hat is th e  answ er to it. The ea se
m ent w ill be reg istered  and the m ap Will be there for  
inspection .

B y  M r. M errifield .— The preparation o f the map 
produced to  the Court m ay in vo lve  engineering  
problem s th a t have no relationship  w hatever to  the  
title. T he m ap m ay  show  diverse w a y s  o f draining  
th e land or th at th e  easem ent w ill have to proceed in 
a certain  d irection  to secure th e  n ecessary grade. It 
m igh t even be on vacan t land, and th e  engineer m ight 
not have either th e tim e or th e  n ecessity  to define the 
boundary. It m ig h t n o t be possib le to  define distances 
from  th e  corners o f titles, and the easem ent m ight 
be defined b y  angles?

The C hairm an.— T hat ra ises th e  point of w hat the 
m agistrate , in th e  ca se  of arbitration, should define 
as being  the easem ent b y  referen ce to  the map. So 
far  as the A ct is concerned, I  suppose the Com m is
sioner could reg ister  it in sim ple language on the 
dom inant title  and th e  serv ien t title . On th e other 
hand, one w ould  h’ave to  go to  the instrum ent in the 
one case or th e  m ap in the other to obtain th e  details. 
Mr. M errifield’s p o in t is th a t it  should properly be 
done by a  licensed  surveyor or an engineer to see 
that th e  m ap b efore the m a g istra te  is correct.

Mr. M errifield .— It can certa in ly  be indefinite in 
m any cases.

T he C h airm an .— W hen the C om m issioner appears 
before th e  C om m ittee th a t question can be put to 
him .

ikfr. R eid .— It w ould  m ean an am endm ent of the 
D rainage of Land A ct.

M r. W isem an .— T h at m igh t be the sim pler method.
B y  M r. M errifield .— D efinitions are g iven  in clause 

4. I notice th a t th e  Public T rustee replaces the 
M aster in E quity . Is th a t so?

M r. W isem an .— Y es.
B y  M r. M errifield .— T here used to  be a Curator. 

H as the office been deleted?
M r. W isem an .— T he Pulblic Trustee is to take his 

place. The definition of “ C om m issioner ” has been 
added, and th a t o f “ C om m ittee ” w as amended by 
clause 13 (a )  o f the F irst Schedule to th e Public 
T ru stee  A c t  1939, w h ich  also repealed th e definition of 
“ C urator.” T here is another a lteration  in the defini
tion of “ Instrum ent ” and “ Land ” h as been re-defined.

ikfr. S ch illin g .— T he new  definition of instrument 
includes “ d ischarge o f m ortgage ” w hich  w as not 
form erly  included.

ikfr. W isem an .— T he definition g o es further. The 
new  w ords in  th e  definition are—
“ su r r e n d e r  o f  le a s e  or s u b - le a s e ,” “ d isc h a r g e  o f  m ortgage  
or c h a r g e ,” “ p ro fit «  prendre or r e s tr ic t iv e  c o v e n a n t or 
r e le a s e  or su r r e n d e r  o f  an  e a s e m e n t ,  p r o fit  a prendre or 
r e s tr ic t iv e  c o v e n a n t .”

B y  M r. S ch illin g .— I w onder w hether you could give 
a definition of “ A g en t.” A  caveat could be signed by 
a person cla im in g  an in terest in land or as an agent. 
For exam ple, could  he be an esta te  agent?

ikfr. W isem an .— Yes.
B y  M r. S ch illin g .— I w onder w h eth er  it  is advisable 

to leave  the p osition  so th at a sort o f  representative of 
an ow ner could act. H e  could be a d ivorce agent or 
an inquiry agent. I t  m igh t be desirable to  tighten  
th e definition.

M r. W isem an .— I think w h a t w as in  m ind w as the 
agent, w ho w ould  say, “ I am  the agen t.” Mr. 
S ch illin g ’s 'suggestion m'ight be desirable.

B y  M r. M errifield .— “ Land ” is re-defined in the 
B ill to cover “ m ines and m ateria ls .” W ould it not 
be w ise  to include th ose w ords in the new  M ines B ill?  
I do not th in k  th ere is a reciprocal provision in the 
M ines A ct to affect th is m atter.

The C hairm an .— The M ines (A m endm ent) B ill has 
gone through the L eg isla tive  Council.



Mr. W isem an.— The old definition w as not very  
satisfactory for a variety o f reasons, one being that 
land included an appurtenant easem ent although the 
easem ent m ight not 'be registered. That w as in con
flict w ith  the rest of the B ill in regard to registered  
interests. I thought it would be better to  have the 
same definition of “ Land ” as there is in the Property  
Law A ct. That definition w as altered when the  
Property L aw  A ct of 1928 w as brought in. I think  
the definition 'is sim ilar to but not identical w ith  that 
contained in the E nglish  Act. The new  definition, as 
will be seen from  page 5 o f  the explanatory paper, 
conforms to the definition of “ Land ” in the Property  
Law Act. As probably all land in V ictoria w ill be 
brought under the A ct it w as considered that that 
definition would be more suitable.

B y Mr. M errifield.—Clause 7 refers to the 
Exam iners o f T itles and the Registrar, but it  does not 
seem to provide any pow er to appoint any other 
Registrar of T itles. Suppose the present occupant of 
the post died how  tvould a new R egistrar be 
appointed?

Mr. W isem an.— H e is  a public servant.
Mr. M errifield.— The position is an official one, as 

set out in the clause. I t  is an appointm ent— a position  
under the Act.

The Chairm an.— The Public Service Board appoints 
officials under other A cts.

Mr. M errifield .— H e has to carry out certain duties, 
and he should be named in  th e B ill to carry them  out.

The C hairm an .— That is a m atter for the Commis
sioner to answer.

Mr. M errifield.— The same thing would help in 
respect of the Com m issioner of Titles.

The C hairm an .— Clause 8 of the B ill covers the 
position—

The G overnor in  C ou n cil m a y  fr o m  tim e  to  t im e  app oin t 
one or m ore A ss is ta n t  R e g is tra r  or R eg istra r s  o f T itle s .

B y Mr. M errifield.— I took  'clause 8 to refer to the 
Assistant R egistrars and not to the R egistrar. W hy 
refer to A ssistant R egistrars and not to th e others?

Mr. R eid.— Clause 8 also states—  
and m a y  rem o v e  a n y  C o m m issio n er  E x a m in e r  R eg istra r
or any o th er  o f f i c e r .................. and  fill a n y  v a c a n c y  th ereb y
or o th e r w ise  o ccu rr in g .

The Chairm an.— There is to be a C hief Exam iner  
of Titles and he is to be appointed by the Governor in 
Council. Other persons have already been appointed 
and they w ill continue in office by virtue of clause 7. 
Clauses 7 and 8 m ust be read together.

The Chairm an.— The Com m ittee proposes to adjourn 
at this stage. We shall be glad if Mr. W iseman w ill 
continue his evidence at the next sitting.

The C om m ittee  adjourned.

TUESDAY, 5 t h  JULY, 1 9 4 9 .  

M em bers P resen t:
Mr. Oldham in the C hair;

Council.
The Hon. A. M. Fraser,
The Hon. A. E. McDonald.

A ssem bly.
Mr. Bailey,
Mr. Merrifield.
Mr. Reid,
Mr. Schilling.

Mr. Hubert D allas W iseman, of counsel, was in 
attendance.

Mr. W isem an.— H aving concluded at the last m eeting  
my com m ents on Parts I. and II, of the Bill, I shall 
now explain Part III., w hich is new. There may be 
some m isconception about the m eaning of the w ord 
“ c o m p u ls o r y  ” used in the heading to that Part.

It has been suggested to me that it is the owner who  
would be “ compelled ” to have his land brought 
under the Act, but it would seem clear that the 
“ compulsion ” w ill really rest upon the Commissioner 
to bring the land under the Act. I should not like 
there to be any suggestion of coercion being brought 
upon the ordinary land-owner, even if it was som e
thing for his benefit.

B y Mr. B ailey.— It w as m y intention to raise that 
question. Part III. provides that all such land shall be 
brought under the A ct w ithin five years after the 
commencement of the Act. If every land owner is to 
be compelled to act w ithin that period w ill not costly  
procedure be involved?

Mr. W isem an.— Clause 71 refers to certain fees and 
they are the only fees mentioned in this Part.

Mr. Fraser.— That clause deals w ith  Commissioner’s 
fees, not solicitors’ fees.

Mr. W isem an.— Sub-clause (2) of clause 71 provides 
that a fee of £1 10s. shall be payabl^ for the first 
certificate of title  for land brought under the provisions 
of the A ct and I think that is the w hole amount 
envisaged. W here a lim ited certificate is lim ited as 
to description, before the ordinary certificate is 
issued, a survey w ill be required. A s it is le ft at 
present, if a person applies for a certificate he must 
be prepared to pay for the survey.

B y Mr. M errifield.— A ctually the person would 
become liable to all other assurance fees under clause 
56 whenever the title, or interim title, changes to 
ordinary?

Mr. W isem an .— Are there other fees for which a 
person is liable at that stage? As far as I know, 
under Part III. there are no fees payable by an owner 
except the fee of £1 10s., but I m ay be wrong about, 
that.

The Chairm an .— I am under the impression that 
there is no extra cost to the owner other than the 
contribution to the assurance fund, the survey fee, 
and whatever the Titles Office decides to charge for 
the new title.

Mr. B ailey.— There w ill be legal expenses involved.

The Chairman.— It m ight cost between £50 and 
£100 to bring a piece of land under the present Act 
because the solicitor does all the work, but under 
the new A ct the Commissioner w ill do the work.

B y Mr. Bailey.— W hat I am driving at is whether 
an owner w ill be relieved of all present costs?

B y Mr. R eid.— It is easy for us to say that it w ill 
only cost 30s., but in the first place I w ant it made 
clear who is to take' the initiative— the Commissioner 
or the Registrar ?

Mr. W isem an.— I should say the Commissioner.

B y Mr. R eid.— He w ill desire to get in as many 
deeds as possible. In m y office at present I have a 
number of deeds which I inherited from m y  
predecessors. I do not know who are the actual 
owners of the land referred to. Probably a similar 
condition obtains in m ost country solicitors’ offices. 
Those deeds w ill have to be called in?

Mr. W isem an.— Yes.

Mr. Reid.— If the Commissioner decides to issue a 
provisional title, he w ill then have to call on various 
people to bring in their deeds. Would not that involve 
private citizens in expense and trouble? A person 
m ay have to fossick around looking for his grand
father’s solicitors to see if there is in existence a title  
to some country property held under the old law. 
There w ill be production, search, and other fees to be 
paid.



M r. M cD onald.— W here old la w  deeds are held  
subject to a m ortgage th ey  w ill h ave to be obtained  
from  m ortgagees. There w ill be leg a l expenses in 
addition to th e  fees now  payable, but th ey  w ill be 
considerably less than th ey  are now .

M r. R eid .— T hat is so, but it is no good say in g  that 
th e cost w ill be on ly  30s.

M r. M cD onald.— N o. W e cannot sa y  w h a t those  
leg a l'ex p en ses  w ill be.

Mr. B a iley .— T hat w ill be th e difficulty w hen the  
B ill is  debated in P arliam ent. A  num ber of people  
ow ning sm all areas in the country hold titles under 
the old law , and th ey  are quite satisfied w ith  their  
titles. T hey h ave no desire to m ake a change. I f  it 
is m ade com pulsory to bring land under th e A ct no one 
w ill know  w h a t expenses w ill be en tailed  for  pro
duction fees  and so forth . I thou gh t th is  w as an  
opportune tim e to ra ise  th e question  of th e expenses  
people w ill h ave to m eet.

M r. S ch illing .— I w ould  su ggest th e  end justifies 
th e  m eans. T his is a long  overdue reform  in V ictoria.

M r. M cD onald.— There is another aspect. The lega l 
expenses under th e  T ransfer o f Land A ct w ill be less  
than i f  th e  land w ere dealt w ith  in th e general 
law .

M r. B a ile y .— The ow ner does not pay  th ose costs  
i f  it  is in th e  general law .

M r. M cD onald.— H e still has certain  vendor’s 
expenses.

T he C h airm an .— M y experience is th a t if  there is a 
block o f land  under th e  old law  and another block  
o f ex a c tly  th e sam e va lu e n ex t door under th e  T ransfer  
of Land A ct, a person w ill receive less for  th a t old  
la w  land  than  for th e land under th e  T ransfer of Land  
A ct. The d ifference w ill be th e cost o f bringing the  
old law  land under th e  A ct.

M r. M cD onald.— I w ould  not agree w ith  th at v iew  
a ltogeth er. I practise  in an area w h ere there are 
probably m ore old law  titles  than in an y  other part of 
V ictoria . In practice  th a t is not how  it  w orks out; 
ex a ctly  th e  sam e value is obtained.

T he C hairm an .— T hat m ay be so in Mr. M cD onald’s 
area, but in M elbourne it  is different because the  
land has to be brought under th e T ransfer o f Land  
A ct. Of course th a t is in the free  m arket.

M r. M cD onald .— W ith the u tm ost respect, I subm it 
th a t th e  large m ajority  o f M elbourne so lic itors do not 
understand old law  titles, and run aw ay  from  them .

The C h airm an .— W e w ill adm it that.

Mr. F ra ser .— I suppose th a t w hen land is being  
bought under th e A ct at th e  C om m issioner’s request, 
the person com plying w ith  th at request w ill be paid.

M r. B a ile y .— I take it  th a t the person w h ose  land  
is affected w ill bring his land under th e T ransfer of  
Land A ct.

Mr. M cD onald .— If the C om m issioner brings forw ard  
in the new  schem e h is present practice of requ isi
tioning, a person w ill not save very  m uch; he w ill 
have to a lter h is outlook.

The C h airm an .— W ill not the C om m issioner take  
steps to bring perhaps a w h ole  cou n ty  under the  
A ct?

Mr. M cD onald.— I should im agine th a t he w ould  
go back to the original Crown grant and th e old  
Crown allotm ent. B y  w ork in g  forw ard he w ill pro
bably be able to bring th e w h o le  a llo tm en t under the  
A ct w ith o u t any difficulty. A t present there is the  
sam e difficulty in bringing one sm all p iece of land  
under th e  A ct as there is in proving the ow nership  
and origin  o f th e w h ole  Crown a llotm ent.

Mr. M errifield .— From  a surveying point of view , 
it  w as hoped th at th e C om m issioner w ould  proclaim  
certain  areas— perhaps th e greater part of a parish  
— bounded by roads, and th at one survey w ould  satisfy  
the w h o le  area at a fraction  o f th e cost.

B y  th e  C h airm an .— Is not th a t w h at is proposed?

M r. W isem an .— I th ink  it is envisaged  that the 
C om m issioner w ill se lect an area to bring under the 
A ct. H e w ill not a ttem pt to bring the w hole of the 
land in V ictoria  under the A ct at once.

Mr. M cD onald.— I take it  th a t he w ill not require 
th e  str ict proof th at he did previously  and that he 
w ill issu e h is in terim  title , w h ich  w ill in tim e become 
th e  title?

M r. M errifield .— It is lik e ly  th a t a great part of the 
land w ill be lack in g  on ly  as to description and not 
as to p ossessory  right, and th at to  obtain the ordinary 
title  it w ill be m ain ly  a m atter of survey.

Mr. M cD onald.— I do not agree w ith  that. There 
w ill be m any p laces w h ere a side fen ce is down or 
w h ere there has never been a back fence, and if the 
p ossessory  position  is relied  on there w ill be a great 
deal o f trouble.

M r. F raser.— This B ill w ill involve the rectification 
of a num ber o f titles.

M r. M cD onald.— Yes. In other w ords, it w ill involve 
alm ost a re-survey  of V ictoria.

The C hairm an .— N early  every- tim e a piece of land 
is brought under th e A ct som e rectification of title 
is involved.

M r. R eid .— If an area is involved w here som e land 
is under th e  A ct and som e land is not, the rectification 
of a num ber of title s  w ill be necessary. The Bill 
proposes a w orth  w h ile  objective but I think w e shall 
h ave to fa ce  th e position  th a t it  w ill m ean a lot of 
trouble for individual citizens.

The C h airm an .— I th ink  it is realized that although 
th e  objective is desirable it w ill not be autom atic. If 
w e are satisfied  th a t it  is a m eritorious proposal but 
th a t a lteration s are required in th e system  we will 
consider them .

M r. B a ile y .— In the in terests of th e  State?
T he C h a irm an .— Yes, and in the interests of the 

citizens.
Mr. B a iley .— Should not the S tate  m ake some 

financial contribution ?
The C h airm an .— T hat m ay be one of the recommen

dations o f th is  C om m ittee. I f  th e  w h ole  o f the land 
can be brought under th e A ct w ith in  a reasonable 
period I th ink  th e S ta te  m igh t bear a considerable 
portion o f th e  cost, because w hen the scheme is 
com pleted it w ill be of great value to V ictoria.

Mr. M cD onald .— The long v iew  is th a t it must be 
done, and th e longer th ese old titles are le ft the more 
com plicated  th ey  w ill becom e.

B y  M r. M errifie ld .— T hose areas th at w ere brought 
under th e A ct in th e early  days w ith ou t any survey 
being carried out w ill be affected, and th ey  w ill have 
to be dealt w ith  at th e sam e tim e?

Mr. W isem a n .— T hat m igh t be so.
B y  Mr. F ra ser .— W ill not a fa ir  period of tim e be 

required to educate the people dealing in land in 
regard to the different types of titles. I f  people 
desire to take up land th ey  m ay be frightened  when 
th ey  find out th a t it has a lim ited  title  and not an 
ordinary title?

Mr. M cD onald .— There are in B allarat w hat are 
term ed “ m in ers’ r ights ”, and people buy and sell 
them  as if  th ey  w ere freehold.
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Mr. W isem an.— I do not think there has been any 
great difficulty w ith  them  in South Australia.

Mr. F raser.— The system  has been operating there 
for four years now.

Mr. R eid .— It show s the im portance of investigating  
the position obtaining in South Australia.

Mr. W isem an.— The sub-com m ittee that brought 
forward this proposal w as very concerned in case an 
obligation would be im posed on the finances of the 
State. The sub-com m ittee endeavoured to avoid any 
such thing as that.

The C hairm an.— When it is clear in our minds we 
will try to get som e estim ate from  the Titles Office 
of w hat expense could be borne by that office. It 
will be difficult to decide.

Mr. M cDonald.— There is the large assurance fund 
that could be used.

The C hairm an .— The experience in South A ustralia  
and N ew  Zealand can be obtained. It m ay be possible 
to use the assurance fund.

Mr. B ailey.— H as it not been dipped into once or 
twice already?

The Chairm an.— N ot for the purpose of the Transfer 
of Land A ct.

Mr. B ailey.— It has been used for other purposes.

The Chairm an.— Yes. I think the procedure w ill 
mean that there w ill not be the sam e am ount of per- 
nickity requisitioning that is going on all the tim e 
for the sole object of proving any claim against the 
assurance fund.

Mr. W isem an.— There have been m any alterations 
with regard to the bringing of actions against the  
assurance fund. It w ill be seen that the fund is now  
a good deal m ore vulnerable than it used to be.

B y the Chairm an.— Was there som e hesitation about 
the use of the word “ com pulsory ” in Part III.?

Mr. ■ W isem an.— Som ebody m entioned to m e that 
he did not like the word “ com pulsory ”.

B y the Chairm an.— Could it not be called  
“ Registration of Land ”, and the word “ com pulsory ” 
omitted?

Mr. W isem an.— Yes. In N ew  Zealand it is called 
“ Compulsory R egistration ”, and that is where the 
word came from . In South A ustralia it is th e  
“ P roperty  R eg istra tion  A c t  1945.” I used the 
word “ com pulsory ” m erely to distinguish it from  
the Part II. application. It is m erely a mark, nothing  
else.

B y Mr. Schilling.— The  word “ statutory ” m ight 
serve as a substitute?

Mr. W isem an.— Yes.
B y the Chairm an.— If the owner takes the initiative  

under Part II. he is excluded from  Part III.?
Mr. W isem an.— Yes.
B y Mr. M cDonald.— It w ill still be possible for the 

owner to take the in itiative. Many people m ay prefer 
to do that rather than have an interim  or a lim ited  
title?

Mr. W isem an.— Yes.
B y the C hairm an.— Or to w ait until their area is 

dealt w ith?
Mr. W isem a n — Yes. Part III. has been taken very 

com pletely from  the South Australian Act, but there 
have been som e alterations. For instance, there is a 
provision in the South A ustralian A ct dealing w ith  the 
surrender of documents of title. That has been dealt 
with in Part I. of the Bill.

B y Mr. F raser.— Is that clause 54?

Mr. W isem an.— Clause 54, which is taken from sub
section (3) of section 6 of the South Australian Act, 
deals w ith documents that are to be surrendered. 
Sub-sections (1) and (2) w ere not incorporated in 
Part III. because they had been dealt w ith in Part
II.

B y Mr. Fraser.— In clause 34?
Mr. W isem an .— Yes. An alteration has been made 

in w hat was section 2 of the South Australian Act, 
and it is to be found in clause 59. That deals w ith  a 
lim ited certificate. In Adelaide they can apply for 
a plan of survey at that stage, but w e have cut that 
provision out. It does not seem necessary to have 
a survey at the stage of the lim ited certificate.

B y Mr. M errifield.— W ill there not be cases where 
no description of the land w ill be possible?

Mr. W isem an.— In that case it is lim ited to the 
description; there m ust be some description.

Mr. M errifield.— I suggest that there would be a 
number of cases of w hich there would be no 
description.

Mr. Schilling.— There would have to be some 
description of the land although it m ight not be a 
surveyor’s description. Under the old A ct w e describe 
land by reference to the registration number of the 
prior dealing and the number of the volume.

Mr. Reid.— You mean in the actual conveyance?
Mr. Schilling.— Yes.
Mr. R eid.— No.
Mr. M errifield.— Som etim es the conveyances are 

such a hotch-potch that they do not fit actual 
conditions.

Mr. Schilling.— The description is limited. In my 
office I have a conveyance in which the allotm ent is 
referred to as lot so and so.

Mr. W isem an.— If there is a Crown allotm ent there 
is a definite description.

Mr. M cDonald.— It would be all right so long as you  
can identify the land intended to be conveyed. The 
practice is to repeat the previous description. I have 
not seen such a conveyance as that mentioned by Mr. 
Schilling.

Mr. Schilling.— I have seen a number of conveyances 
in w hich the Crown land allotm ent and the book 
number are referred to.

The Chairm an.— I have not seen one.
Mr. McDonald.— Nor have I. When you come to 

the stage when the land parts company and is sub
divided you have to start a new description, and you 
lose possession of a document which was one of the 
chains of the titles.

The Chairman.— If you start subdividing land you  
m ust put in a full description.

Mr. Fraser.— Some one has to lose one of the titles—  
an earlier chain.

Mr. McDonald.— If you hold the original^ number 
you have a ready reference to it in that it is one of 
the bundle.

The Chairm an .— Is it not because of this type of 
difficulty that w e are proposing this legislation?  
Probably m any of these things w ill iron themselves 
out in the block surveys.

Mr. M errifield.— There is the position when the 
nominal holder of the title can be called upon for the 
production of his documents. He m ay w ake up that 
he is the nominal owner of land and he m ay dispossess 
an adverse owner.

Mr. W iseman.— If the paper owner wakes up in 
tim e before the possession becomes com pletely adverse 
he can re-assert his rights.



B y  M r. M cD onald.—A ssu m in g  th a t th e  30 y ea rs’ 
possession had expired?

M r. W isem an .— The paper ow ner is out. Once the  
p ossessory  title  is  estab lished  th e  position  is th e  
sam e under th e  general la w  and under th e  Transfer  
of Land A ct.

B y  M r. M cD onald.— Take, fo r  exam ple, a  p iece of 
land, th e  paper ow ner o f w h ich  disappeared 35 years  
ago and som e one has been in  adverse possession . 
W hat provision  is m ade in th e B ill to  protect the  
real ow ner— th e m an in adverse possession?

Mr. W isem an .— The C om m issioner w ould  m ake  
inquiries.

B y  M r. M cD onald.— H ow ?
M r. W isem an .— B y  requisition . See clauses 53 (2 )  

and 55 (2 ) (6 ) .
B y  M r. M cD onald.— W ould he in itia te  th a t inquiry  

in  th e  nam e o f th e  paper ow ner or in th e nam e o f th e  
m an in adverse possession?

Mr. W isem an .— In th e  nam e o f the paper ow ner. 
T he C om m issioner w ould  m ake a requisition  in regard  
to  a ll th e  people concerned.

B y  M r. M cD onald .— I f  th e  m an in adverse possession  
had slep t on h is  r ig h t and did n o t answ er inquiries, 
w ould h e  be d efeated  in  h is ow nership  ?

M r. W isem an .— N o.
B y  M r. B a iley .— W ould not an inquiry be m ade to 

find out th e  ow ner?
T he C h airm an .— W e could m ake arrangem ents to  

g e t th e  South  A u stra lian  officer in charge o f such  
m atters to com e to  M elbourne to  g iv e  evidence.

B y  M r. M errifie ld .— T he C om m issioner could issue  
in terim  titles  and th ey  w ou ld  prove to be no good. 
W ould it  not be w iser  fo r  th e  C om m issioner to inquire  
in to  th e  position  and determ ine w h eth er  he should  
issu e  an in terim  title  to th e  possessor so as not to  
h a v e  too m an y  title s?

M r. S ch illin g .— In practice is th ere an y  real 
difficulty? T he C om m issioner w ould  h ave access to  
th e ra tin g  a u th o r ities’ books, and h e w ou ld  be able to  
obtain  in form ation  as to  w h o w as in possession  of 
th e land.

T he C h airm an .— W hen a block o f land is decided  
on, an officer of th e  T itles Office could go to the  
loca l au th orities and g et th e  in form ation .

M r. W isem an .— The C om m issioner could inspect an  
area  in a block, call in the loca l auth orities and say, 
“ W e propose to bring th is  land under th e  A ct. W hat 
do you  know  about it? ” A  person w ould  not g e t a 
title  by adverse possession  unless he had paid th e  
rates.

M r. M errifield .— I draw  atten tion  to paragraph (b)  
o f sub-clause (2 ) o f  clause 55. T hat provision  w ould  
safeguard  anybody w ho had a lega l r igh t o f adverse  
possession .

B y  M r. B a iley .— W hen an application  for  a survey  
has been m ade o f land held  under an old t it le  and it  
has been found th a t there is a considerable excess o f  
land, I  understand th a t has been included in th e title . 
W ill th a t operate under th e B ill?

M r. W isem an .— Sub-clause (2 ) o f clause 53 w ill 
apply.

M r. B a iley .— Should not consideration  be g iven to 
th e provision  in sub-clause (1 ) o f clause 53 th at the  
C om m issioner sh a ll d irect th e  p ostin g  o f th e notice  
or in tention  “ in a part o f h is office to w h ich  the  
public has access and in such other p laces as he deem s 
proper?”

M r. M errifield .— I th ink  th a t th e sub-clause should  
provide for  th e ad vertisin g  of th e  n otice in a daily  
new spaper.

The C hairm an.— That is one of the suggestions  
w hich  w ill be considered by the C om m ittee.

M r. W isem an .— One point that m ight be borne in 
m ind is th is: There is now  dealt w ith  under the
B ill a  provision  for m aking rules sim ilar to those  
provided under th e  E n glish  A ct. I f  m em bers exam ine  
th e  E n g lish  leg isla tion  th ey  w ill find a com plete set 
of rules.

A  new  departure o f som e im portance is contained  
in  clause 60, w h ich  has relation  to section  12 of the 
South A u stra lian  A ct. C lause 60 reads—

(1) The Commissioner’s minutes shall not form part
of the register book.

(2) A person shall be entitled on payment of the
prescribed fee to inspect the Commissioner’s
minutes relating to any land.

T he provision  in  th e South A u stra lian  A ct reads—
A person shall be entitled to be informed of the contents 

of the Registrar-iGeneral’s minutes relating to any land 
in the following cases hut no others—

(a) If he is the registered proprietor of the land or of
an estate or interest therin; or

(b) If he is authorized in writing by any such regis
tered proprietor to obtain the information; or

(c) If he is authorized by an order of the Supreme
Court to obtain the information.

T hose are the on ly  th ree cases under the South 
A u stra lian  A ct in  w h ich  a person can inspect the 
m inutes. It w a s su ggested  by a solicitor on the 
C hief Ju stice ’s sub-com m ittee th a t if  inspection were 
lim ited  to th ese  th ree cases th is  position  m ight arise. 
A  person m igh t w a n t to buy land and w ish  to know  
som eth in g  about th e  title , but he m igh t still not wish  
the ow ner to know  he w as inspecting  the title. If 
w e inserted  a prohibition  w ith  on ly  the three 
exceptions I h ave quoted from  th e South Australian  
A ct th e  person proposing to buy w ould have to go, in 
effect, to  th e ow ner and ask  him  for  h is title. The 
so lic itor on th e  sub-com m ittee suggested  that that 
course w ould  not be convenient.

B y  Mr. F raser.—-There w ill then  be another fee for 
inspection  apart from  th e ordinary search fee?

B y  M r. M cD onald.— W hy should  not the inspection 
be included in  th e  ordinary search fee?

M r. W isem an .— M y com m ent w ill be technical. The 
C om m issioner’s m inutes w ill not form  part of the 
register  book.

B y  M r. M errifield .— S eeing  th a t th e m inutes w ill be 
separate from  th e  reg ister  book, w ill th at provide any 
lim ita tion  in a court of law ?

M r. W isem an .— I do n ot th ink  so.
B y  M r. F ra ser .— Sub-clause (2 ) has not been 

in serted  m erely  to w arran t paym ent of a special fee 
for inspection  o f the m inutes?

M r. W isem an .— N o. I th ink th e reason for not
m aking th e  m inutes part o f the reg ister book was 
th a t it  w as desired th a t th e reg ister  book should not 
be tied  up w ith  th e  m inutes.

B y  M r. F raser.— One m em ber o f the C om m ittee has 
su ggested  th a t no special fee  shall be charged— in 
other w ords that th e w ords “ on paym ent of the pre
scribed fee  ” be deleted—  but th e  person searching will 
still h ave to pay  th e  ordinary search fee.

B y  Mr. S ch illin g .— Should not he have to pay a fee  
for th e production o f the C om m issioner’s m inutes?  
H e w ill have paid th e ordinary search fee, but should 
he :n ot have to pay a special fee  for inspecting the 
m inutes ?

B y  M r. B a iley .— W ould the m inutes affect the title  
at th a t particu lar stage?  Must the solicitor searching  
th e  title  tak e notice o f the m inutes?

Mr. W isem an .— Yes, because it is com pliance w ith  
th e  m inutes th a t w ill g ive  him  a good title . It has
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been suggested that there has been no fee prescribed 
under the 26th Schedule. Members w ill see throughout 
the Bill provision for prescribed form s and fees. The 
idea is that they m ay be prescribed under the Rules.

There is a sligh t alteration in clause 63, w hich is 
the old section 15. Sub-clauses (2) and (3) have been 
deleted. I do not think any alteration has been made 
in the effect of the section.

I have now explained the m ain alterations taken 
from the South A ustralian A ct.

B y the C hairm an.— You have com pleted your 
explanation of Part III. of the Bill?

Mr. W isem an.— Yes.

The C om m ittee  adjourned.

THURSDAY, 1 4 t h  JULY, 1 9 4 9 .

M em bers P resen t:
The Hon. A. M. Fraser in the C hair;

A ssem bly .
Mr. Bailey, Mr. Reid,
Mr. Merrifield. Mr. Schilling.
Mr. Hubert D allas W iseman, of counsel, w as in  

attendance.
The Chairm an.— Do you, Mr. W iseman, w ish to 

make any further com m ents on Part III. of the Bill?
Mr. W isem an.— We had actually finished dealing  

with Part III. o f  the Bill, but before leaving it I should 
like to refer the Com m ittee to a case w hich is re
ported in the 1 9 2 5  V ictorian L avj R eports , at p. 2 8 3 .  
The case w as Jenner and K eighran’s contract. In 
1909  three trustees w ere the owners of farm  land at 
Monegeetta. There w as a sale of the farm  in 1 9 0 9 .  
in which year one of the trustees w ent to England. 
Prior to his going he gave attention to the price that 
should be obtained and also to the question w hether  
the land should be sold by private contract or public 
auction. The rem aining tw o trustees carried out a 
sale in 1 9 0 9 . Then there w ere dealings by w ay  of 
mortgage and discharge of m ortgage on two occasions, 
a sale by the then owner to Jenner, and a further sale 
in 1 9 2 5  from  Jenner to Keighran. B etw een 1 9 0 9  and 
192 5  part of the farm  w as under the Transfer of 
Land A ct and part w as not. The part under the A ct 
had come into the T itles Office, and a requisition w as  
made on this particular transaction by Mr. Exam iner  
Chalmers, who w as satisfied w ith  the 1 9 0 9  transaction  
and that the absent trustee had exercised his dis
cretion, and on h is approval a good certificate of 
title issued. That part o f the land, therefore, had a 
good title from  th at tim e on.

In 1 9 2 5  a requisition w as made as to the land not 
under the A ct by the solicitor for the purchaser. Then  
it was stated on behalf of the purchaser that the 
absent trustee had not sufficiently exercised his dis
cretion in 1 9 0 9  and that the title  w as therefore de
fective, and it w as objected to. A  vendor and pur
chaser summons w as taken out, and it cam e before 
the Chief Justice, Sir W illiam  Irvine, who held that 
the absent trustee had not sufficiently exercised his 
discretion, that the sale in 1 9 0 9  w as bad, and that 
in effect all the dealings w ith  the property from  that 
date on under the general law  w ere defective. It w as 
said that after the trustee had returned to V ictoria  
from overseas he had ratified the transaction because 
he had considered and approved of it. His Honour 
said that w as not sufficient; he had had no option  
but to approve as the transaction had been put 
through, and he could not do anything else. His 
Honour said the vendor could not make a good title  
and that is w here the m atter ended. In that case in

land constituting one farm  there was a good title  as 
to part and a bad title as to part, both arising out of 
the sam e transaction.

B y the Chairm an.— There was a difference of views 
in the Titles Office?

Mr. W isem an.— No, the exam iner exercised a dis
cretion and said “ I am satisfied.” Later the Chief 
Justice said that the trustee had not sufficiently 
exercised his discretion as a trustee as to the land 
under the general law. It w as a difference between  
the Chief Justice and the examiner.

B y Mr. Schilling.— The exam iner w as dealing w ith  
the portion of the farm  under the Transfer of Land 
Act?

Mr. W isem an.— Yes. That is an illustration of the 
advantage of having land under the Act.

I now come to Part IV. of the Bill. In clause 81 
there are some words w hich have been deleted from  
the Act, and sub-clauses ( 2 )  to (8 ) have been added. 
The position about clause 81 is this: the Transfer of 
Land A ct has not form erly dealt very much w ith  the 
protection of trusts. It left trusts to be dealt w ith  
largely by the discretion of the Commissioner, and no 
doubt that worked out fa irly  satisfactorily, but it was 
thought greater detail should be provided in regard 
to the protection of rights created by trusts. In sub
clause (1) of clause 81 there are certain words that 
have been om itted from  section 55. Those words are 
in line 4, and are—
and  th e  C o m m ission er  sh ou ld  it  app ear  to  h im  ex p ed ien t  
so  to  do m a y  p ro tec t in  a n y  w a y  h e  deem s ad v isab le  th e  
r ig h ts  o f  th e  person s for  th e  t im e  b e in g  b en e fic ia lly  in 
te r e ste d  th ereu n d er  or th ereb y  req u ired  to  g iv e  an y  
con sen t.

The words are put in sub-clause (3) which sets out 
the persons who m ay lodge caveats. There are four 
categories mentioned. Sub-clause ( 2 )  gives any per
son interested in a trust the right to lodge a caveat. 
A s I have said, sub-clause (3) expressly specifies the 
persons who m ay lodge a caveat. It was thought to 
be desirable to enable a solicitor personally to lodge 
a caveat when he w as acting for any of the persons 
referred to in paragraphs (a ), (b )  and (c) of sub
clause (3 ) rather than to w ait until he had secured 
the signature of the person concerned.

Mr. Schilling.— As solicitors w e have been doing 
that in our practice for years.

Mr. W isem an .— I think it is desirable to have that 
expressed in the Act.

B y the Chairm an.— W hat is the effect of clause 81?

Mr. W isem an .— Under the caveat sections any per
son claim ing any interest in land m ay lodge a caveat. 
Sub-clauses ( 2 )  to (8) of clause 81 specify the cir
cum stances in which persons who have an interest in 
land m ay lodge a caveat. Those sub-clauses draw  
attention to the persons who m ay lodge a caveat. In 
one instance there is a difference, and it imposes a 
duty on a trustee as set out in sub-clause (7) of clause 
81.

B y the Chairm an.— There is a specific obligation on 
a trustee?

Mr. W isem an.— Up to the present tim e there has 
been no obligation on a trustee to lodge a caveat; he 
has m erely power to do so. It w as thought desirable 
that a sub-clause like (7) should be inserted to pro
vide that the proprietor or the person representing 
the deceased proprietor should lodge a caveat, but if  
the proprietor failed to do so, it should be the duty 
of the trustee to do so. Sub-clause (7) provides that 
the proprietor should lodge a caveat. If he does not 
do so, and the proprietor is alive, a duty is imposed 
on the trustee to protect the beneficiaries’ interests.



B y  th e  C hairm an .— If he did n ot lodge a caveat he  
w ould be g u ilty  o f a breach of trust ?

M r. W isem an .— Yes.
B y  M r. B a iley .— D oes a caveat stand un til steps  

are taken to have it  rem oved, or m ust th e  person  
lodging the caveat take action  w ith in  a certain  tim e?

M r. W isem an .— I th in k  the caveats w ill stand until 
som e action  is taken.

B y  Mr. B a iley .— B ut no tim e is la id  down?
M r. W isem an .— N o. The caveats stand and then  

w ith  the later clause (240) caveats w ill rank in order 
of the tim e th a t th ey  are lodged, p rotecting bene
ficiaries’ in terests in order of priority  of lodging a 
caveat or of obtain ing registration .

B y  th e  C hairm an .— W hat Mr. B a iley  is  g e ttin g  at is  
th a t the general provisions in  th e A ct apply to clause  
81.

M r. W isem an .— Yes.
M r. S ch illing .— Sub-clause (4 ) is the provision  in 

volved.
B y  M r. R e id .— Is there any point in in sertin g  in  

clause 81 p rovisions about caveats?  W ould it  n o t be 
better to stop at clause 81 a fter  th e first sub-clause  
and incorporate the other p rovisions in P art VIII. o f  
th e B ill?  Is it n ot rather con fu sin g  to h ave refer
ences to caveats in th e  early  portion  o f the B ill?

M r. W isem an .— It m igh t be m ore convenient to  do 
as Mr. R eid m entioned. W e put th ose  p rovisions in  
clause 81 because w e w ere dealing w ith  tru sts and  
th ou gh t it  w as better to include the provisions there.

B y  th e  C h airm an .— So fa r  as clause 81 is concerned, 
so lic itors a lready act m ore or less under th is  pro
cedure, under th e general caveat pow ers?

M r. W isem an .— I th ink  th ey  do, but it  w a s con
sidered desirable, w h ile  go in g  through th e  A ct, to  fill 
in gaps in w h a t has been described as a skeleton  A ct.

B y  M r. Sch illin g .— B efore w e leave th e  question of 
caveats, is  n o t sub-clause (3 ) o f clause 81, w h ich  is  
restr ictin g  th e r ig h t to  lodge a caveat, unduly unreal ? 
I h a v e  in m ind cases w h ich  freq u en tly  occur in prac
tice  w here husbands and w iv es h ave an agreem ent 
w hen a property  is bought th a t it  sh a ll be purchased  
in th e  nam e o f either party. L ater there is a dispute, 
and th e w ife  says, “ Yes, the property  is in m y h u s
band’s nam e, but I paid th e in itia l deposit o f £40 and 
I w an t to lodge a cavea t.” A t present th e on ly  w ay  
such a caveat can be lodged is by subm itting  proof to 
the R egistrar, by w a y  of a sta tu tory  declaration, th a t  
th e cla im ant has som e valid  claim .

M r. W isem an .— In other w ords, it w ould  be a dec
laration  th a t th e cla im ant h as an in terest.

B y  M r. S ch illing .— In practice, before a caveat can 
be registered , it  is a lw ays in sisted  on th a t th e claim ant 
m ust subm it declarations supporting h is in terest. It 
seem s to m e th a t there should be an absolute r igh t  
in a w om an or a m an to lodge a caveat, to say  “ I have  
an in terest in th is p roperty .” I f  a caveat is lodged  
capriciously, no doubt costs w ill be allow ed.

M r. W isem an .— W hat are your ideas on disputes  
betw een a husband and a w ife?  Do you  th ink  the  
clause w ould  im pose an undue ob ligation  on one  
party?

M r. S ch illing .— V ery often  a spouse w ill slip  in and 
sell the property before the other know s w h a t has  
happened.

M r. W isem an .— So far  as sub-clause (5 ) is con
cerned it provides th a t n oth in g  in th e  section  shall in 
any w a y  restr ict th e  r ig h t o f any person to  lod ge a 
caveat under the provisions of clause 231 o f th e  B ill. 
I f  a person cla im s an in terest th a t person can file

a declaration and lodge a caveat under clause 231. 
Is your objection to a person being required to subm it 
proof by declaration?

M r. S ch illing .— I fee l th at it is not quite ju st to 
m ake a person subm it h is proof in w ritin g  before
hand.

M r. W isem an .— I appreciate that.
The C hairm an .— The clause appears to be going 

beyond th e term s o f clause 231.
M r. Sch illing .— It does. A  person m ust sa tisfy  the 

R egistrar, otherw ise he w ill not reg ister  the caveat.
M r. W isem an .— T hat is a m atter th a t goes generally  

to th e caveat provisions in clause 231.
M r. R eid .— I th ink  the principle enunciated by Mr. 

S ch illin g  w ould  apply in relationsh ips other than 
husband and w ife , w here som e other persons m ight 
h ave purchased under som e stran ge sort of document 
w hich  m igh t or m igh t n ot be a contract.

M r. W isem an .— T hat is so.
M r. S ch illin g .— P erhaps w e  could deal m ore appro

pria tely  w ith  it under P art VIII. It should be made 
easier.

B y  th e  C hairm an .— D oes n ot clause 81 apply only 
in cases w here th e  R egistrar has received notice, 
either expressed  or im plied?

M r. W isem an .— T hat is  so. T here have been some 
changes incorporated in clau se 94. In clauses 94 to 
102 inclusive, an attem p t h as been m ade to bring to
geth er the provisions dealing w ith  easem ents. Those 
provisions bring togeth er  a ll clauses dealing w ith  
easem ents in th is Part. F orm erly  section  68 made 
certificates o f title  conclusive evidence as to ease
m ents show n on them . Then section  102 dealt with  
the rem oving of abandoned easem ents, w h ile  section 
271 dealt w ith  a sim ilar subject. Sections 102 and 271 
are being repealed and those provisions have been in
corporated, in th e m ain, in clause 94. Sub-clause (1) 
of clause 94 has been am ended to include profit 
a p ren d re  as w ell as easem ents. It w as thought that 
a person w ho had a profit a p ren d re  should be in a 
position  to say  th a t th a t is a va luab le righ t and that 
h e w anted  it noted on th e title . A  distinction  has 
been draw n betw een  the ev id en tiary  effect o f a state
m ent as to a profit a p ren d re  and as to an easem ent. It 
has a lw ays been th e case that, w h ere there is a noti
fication of easem ent, th a t shall be conclusive evidence 
th a t the person is so entitled , and those w ords remain. 
In a case of profit a p ren d re , th a t being of a different 
nature, it w as th ou gh t desirable th a t if  it is to be 
noted on the t it le  it  should be m ade prim a facie  
evidence, because a profit a p ren d re  could be worked  
out. A  person m igh t have a r igh t to rem ove timber; 
in fact, the tim ber m igh t h a v e  been actu a lly  removed, 
and it w as th ou gh t for th a t reason th a t it w as desir
able to draw  a d istinction  betw een th e evidentiary  
effect.

B y  th e  C hairm an .— A profit a p ren d re  could be 
lim ited  as to tim e, could it not, w hereas th e easem ent 
runs w ith  the land?

M r. W isem an .— Yes. W ith regard to sub-clause (2) 
a person affected by any such sta tem en t as is referred  
to in sub-clause (1 ) m ay apply to th e  Com m issioner 
for th e  rem oval from  the reg ister book of the refer
ence to any easem ent or profit a p ren d re  in w hole or 
in part, w here th e sam e h as been abandoned or extin
guished, and w h eth er such abandonm ent or extin gu ish 
m ent be occasioned by the release, non-user, expiration  
of tim e, or in any other m anner w hatsoever.

B y  th e  Chairman.-— A re these en tirely  new  pro
v isions?

M r. W isem an .— No, they  are not en tirely  new . It 
com es back to section 102, w hich  provides, in effect, 
th a t a proprietor of land m ay apply to th e  C om m is
sioner for the rem oval from  the certificate of title  of



any easem ent of w ay notified thereon as an encum
brance. The section was lim ited to easem ents of way. 
This could mean any easem ent; for instance, an ease
ment for drainage.

B y Mr. B ailey.— Would there be any lim itation of 
time? Would that be the same lim itation as is given 
a person w ith the right of user?

Mr. W isem an.— Yes, I think it is the same.

B y Mr. R eid.— W hat w as the actual provision in 
section 102 as to the rem oval of the right-of-w ay?

Mr. W isem an.— I shall read the section (section  
read).

Mr. R eid.— The B ill goes a little  further and says 
that this proof shall constitute prima facie evidence 
that he is so entitled.

The Chairm an .— N ot as to an easem ent but only as 
to a profit d prendre.

Mr. Reid.— Yes, it also applies to easem ents.

By Mr. M errifield.— This provision does not affect 
any ancient light rights under property law? They  
are not interfered w ith?

Mr. W iseman.— If a person has an easem ent of light 
by express grant he would have to register that as an 
easement.

Mr. M errifield.— I do not think so. It only exists 
by virtue of the age of the building itself and it is 
subject to the person proving it.

Mr. R eid .— I have seen an easem ent to light and 
air registered in connection w ith  a building in Cam
berwell, in which case I had to search the title  some 
time ago.

Mr. M errifield.— That is if the two parties have 
agreed, but there is also a right under ancient lights.

Mr. W iseman.— There can be no easem ent of light 
acquired by user since 7th October, 1907 (P ro p erty  
Law A ct 1928, s. 195). A ny right to light acquired 
by user m ust have been acquired by that date. Such 
a right is protected by paragraph (d )  of the proviso 
to clause 104. Since 7th October, 1907, all easem ents 
of light m ust be created by express grant. A ll ease
ments of light created by express grant, whether be
fore 1907 or thereafter, w ill now require to be regis
tered or to be protected by caveat.

Mr. Reid.— I think the case I referred to w as an 
actual creation.

Mr. W iseman.— Talking of easem ents, generally the 
Act contemplates that they m ay be acquired by user. 
If an easement is acquired by user it w ill not be neces
sary to register it (clause 104 (d ) ) .  The B ill also 
contemplates that easem ents that are created by 
grant should be registered. If a person creates an 
easement by grant and does not register it, and a 
prospective purchaser searches the title  at the Titles 
Office and finds a clear title, if  the prospective pur
chaser then lodges a caveat or gets registered, I think  
the present A ct contem plates his getting a title  
superior to the unregistered easem ent. In other 
words, the objective of the Act is to compel people, 
who have rights created by some document, to apply 
to have it placed on the title in some w ay or another 
so that it is possible to search the title  and discover 
it. So far as ancient light rights are concerned, if  a 
person has obtained such a right by user I cannot see 
why it should be registered. If he has obtained it by 
grant he should have it registered.

B y Mr. Schilling.— If a person has an ancient light 
right by user it would be hard to show that it had 
not been used or enjoyed for 30 years, in connection 
w ith light and air?
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Mr. W isem an.— Yes, and I think he would be very  
much in the same position as he is in now. This 
clause 94 gives the Commissioner power to remove 
easem ents from the register book. There is power 

. also given in clause 101 for the proprietor to apply 
to the court for the modification or removal in whole 
or in part of any easem ent or profit a prendre  noted 
on the title as an encumbrance.

B y Mr. M errifield.— Sub-clause (3) refers to the 
Commissioner directing that appropriate entries be 
made in the certificate of title to the dominant tene
ment, and, in the certificate of title, if any, to the 
servient tenement. I think the point w as raised that 
not all easem ents are registerd on the dominant title?

Mr. W isem an.— In the earlier sections no reference 
was made to the dominant tenements. I think that 
all easem ents or profits d prendre  should be registered 
on both the dominant and servient tenements. They 
should be registered on the servient tenem ent so that 
a person buying w ill have knowledge of all the obliga
tions.

B y Mr. M errifield.— In some cases there would not 
be a servient tenement?

Mr. W isem an.— Suppose there is a piece of land and 
a person has the right to take timber off it. It would 
be in the position of a servient tenement. There 
would not be a dominant tenement.

In clause 96 the words “ profits a prendre ” have 
been added in consequence of the inclusion of the term  
in clause 94. Clause 97 is new. It provides ex
pressly that the proprietor of any land may grant any 
easem ent or profit a prendre  by instrument in pres
cribed form. By sub-clause (2 ), any easement or 
profit d prendre  may be surrendered by instrument. 
Under sub-clause (3) when any instrument is pre
sented for registration the Registrar shall endorse it 
on the certificate to the dominant tenement. That is 
m erely expressing a power which has always been 
deemed to exist.

B y Mr. Reid.— Is there any particular point in pro
viding in sub-clause (1) that no such easement or 
profit d prendre  shall be registered if such land is 
subject to a m ortgage or charge unless the mortgagee 
or annuitant has consented in writing thereto ?

Mr. Wiseman.-—If there is a mortgagee or annuitant 
in respect of any land it means that the mortgagor 
cannot impose an obligation on the mortgaged or 
charged land which w ill be superior to the rights of 
the m ortgagee.

B y Mr. Reid.— That follows, of course, but one 
cannot register an easement or profit a prendre  unless 
the certificate of title is produced. That cannot be 
done now. Is it necessary then to prescribe this 
specifically?

Mr. W iseman.— Does it not conform w ith the leas
ing provisions under section 131 of the old Act?

Mr. Reid.-—Perhaps I had in mind capricious re
fusals by m ortgagees.

By. Mr. M errifield.— Would it cover cases where, 
say, a widow was granted an interest for life?

Mr. W isem an.— In that case there would be an 
owner for life. W hat is being referred to is this posi
tion: A person has a charge of, say, £3 a week on the 
property for life, and the amount has to be raised 
somehow.

Clause 98 has been included to remove doubts. 
Where a person has been in possession of land for 
30 years it can be assumed that he is in possession 
rightly and there is a grant. If he is in possession 
rightly there must have been a grant originally. If 
the grant cannot be found it is assumed that it has 
been lost.



B y  th e  C hairm an.— T ake th e  term  “ lo st m odern  
grant ” in th e  clause. Is the w ord “ m odern ” a new  
expression  ?

M r. Sch illing .— It has a lw ays been used. I rem em 
ber hearing it used in lectures.

M r. R eid .— I have an idea th at th e  expression  is 
used to draw a d istinction  betw een the doctrine of 
prescription and our practice in V ictoria.

M r. W isem an .— Mr. R eid’s theory is th is. I f  you  
traced your title  beyond th e  m em ory of m an you  
w ere deem ed to have go t a good title.. In E ngland  
the practice w as to trace the title  back to th e  first 
year of the reign  of R ichard I. (1 1 8 9 ). O bviously th a t  
practice could not be fo llow ed  in A ustra lia . Indeed, 
the doctrine of prescription  w a s never actu a lly  ap
plicable in A ustralia . W hen w e had to ju stify  the  
righ t to an easem ent w e could n ot go back so far  as  
th ey  could in E ngland and th e  term  “ m odern gran t ” 
had to be put in our A ct to d istingu ish  it  from  pres
cription.

M r. R eid .— I th ink  the term  is used in th e  Property  
L aw  A ct.

M r. W isem an .— The use o f the w ord “ m odern ” did 
n ot appear to be an anachronism  to an y  m em ber of 
th e C hief J u stice ’s sub-com m ittee.

Sub-clause (2 )  o f clause 98 refers to easem ents  
created  o th erw ise than by grant. I t  m erely  exp resses  
a pow er w hich  I th in k  had n ot been expressed  before  
but had been acted upon. C lause 99 speaks for  itse lf. 
C lause 100 provides th a t w h ere an application  is m ade  
to  reg ister  an easem en t or profit a p ren d re  th e R eg is
trar m ay  require a survey  to be m ade. I t  w a s  in 
cluded for  tw o reasons, th e  first being to enable a 
check to be m ade on persons ow ning sm all r igh ts w ho  
m igh t m ake a nu isance o f th em selves to  g e t  them  
registered , and th e  other to h a v e  th e  easem en t set out 
correctly  on th e  title . C lause 101 g iv es  a com plem en
tary  pow er to th e court and is related  to th e  pro
v ision s o f clause 94. It w a s th ou gh t th a t th e  Com 
m issioner should h ave pow er to rem ove easem ents  
w here he w as satisfied  th ey  no longer ex isted  and it  
w as considered advisable to g ive  the court sim ilar  
pow er. T here w as th e  general im pression  th a t the  
court had the pow er, but it  w as n ot expressed in the  
A ct. C lause 102 expresses th e pow ers o f th e  court 
w hen  an application  is m ade to it. Sub-clause (2 )  is  
not unim portant. I t  relates to orders m ade under the  
provisions of clause 101, and it  m eans, in effect, th a t  
if  the court m akes an order it  w ill clear th e title .

The C o m m ittee  ad journed .
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A ssem b ly . 
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Mr. Sch illing.

Mr. H ubert D allas W isem an, of counsel, w as in 
attendance.

The C hairm an .— A t the previous s ittin g  w e  had dealt 
w ith  clause 102 o f the T ransfer o f Land B ill.

Mr. W isem an .— I had dealt w ith  th a t clause. A t the  
la st m eetin g  a question  w as raised  w ith  regard to 
easem ents o f ligh t. A n y easem en t acquired by user  
is protected  b y  th e  clause w h ich  still rem ains— clause  
104, and paragraph (d )  o f th e proviso to th a t clause. 
Since the 7 th  o f October, 1907, all easem ents o f ligh t

m ust be created by an express grant. A ll easem ents of 
lig h t created by express grant, w hether before 1 9 0 7 ,  
or thereafter, w ill now  be required to be registered  or 
protected  by caveat. I incorporated th a t statem ent in 
m y answ er in the previous m inutes of evidence.

B y  th e  C hairm an .— D oes th a t sa tis fy  you, Mr. Merri
field?

Mr. M errifield .— Yes.

M r. W isem an .— D ealing  w ith  clause 1 0 4 ,  that has 
been altered rather substantia lly . I have dealt with  
th at subject at som e length  in the exp lanatory paper, 
com m encing on page 1 7 . A s it or ig in ally  stood it  was 
a m ost confused section , but it  has been re-arranged 
and it  does not now  even look like the old section. 
It has been sp lit up into paragraphs (a )  and (b) ,  and 
the proviso has been paragraphed, g iv in g  it a different 
appearance. It has not been altered  except in the w ay  
th at I shall indicate. The form  is taken from  old 
section  7 2 , and I th ink  it  reads stra igh t on, but there 
have been am endm ents w h ich  I shall now  indicate. 
In section  7 2  the fo llo w in g  w ords w ere used:—

“ or subsisting over or upon or affecting such land ”. 
That is taken out from  line 1 5  on page 2 4  of the old 
A ct, w h ich  previously  read—

“ provided always that the land which is included in any 
certificate of title or registered instrument shall be deemed 
to be subject to ”

and then you  go dow n to—
“ to any easements acquired by enjoyment or user.”

The section  then reads on—
“ or subsisting over or upon or affecting such land . . . .  

so th a t th e  w ords “ acquired by enjoym ent or user ” 
referred to easem ents acquired in th at m anner which 
are still protected  by clause 1 0 4 .  T he w ords w hich are 
now  deleted are—

“ or subsisting over or upon or affecting such land ”

E asem ents, o ther than “ easem ents acquired by enjoy
m ent or u ser,” w ere  protected by w h at is now clause 
1 0 4 , but now  are required to be protected by caveat, 
or to be registered . The section  then proceeds—

“ and to any unpaid rates ” 
and the w ords “ and taxes ” are added because it was 
thou gh t th a t if  there w ere unpaid taxes on the land, 
such as the Land tax, th a t w ould  not be difficult to 
discover. R ates and taxes seem  to be o f a similar 
nature, th erefore those w ords w ere added. The next 
w ords in th e section  are—

“ and other moneys which without reference to regis
tration under this Act are by or under the express pro
vision of an Act of Parliament declared to be a charge 
upon land in favour of any responsible Minister or any 
Government Department or officer or any public corporate 
body and to any leases, licences, or other authorities 
granted by the Governor in Council or any responsible 
Minister or any Government department or officer or any 
public corporate body and in respect of which no provision 
for registration is made and also where the possession is 
not adverse to the interests of any tenant of the land.’’
A ll th ose  w ords are deleted. I h a v e  dealt w ith  that 
m atter  on p age 1 8  of th e  exp lan atory  paper in this 
w a y ;

The interests in addition to the above which were 
formerly protected by section 72 of the Transfer of Land 
Act  1928, but which are no longer protected are:—

1. Charges for moneys which are declared to be a 
charge upon land in favour of a Minister or Govern
ment department under the provisions of an Act of 
Parliament.

T hat is a m atter w h ich  has been given  a good deal of 
th ou gh t by the sub-com m ittee. There w as a strong  
fee lin g  th a t charges upon the land should be discover
able on the search of the certificate. I think that is 
dealt w ith  m ore fu lly  in a la ter part, relating  to the 
registration  of charges by G overnm ent departm ents, 
under D iv ision  8. It w as thought th a t could be deleted,



and  th a t  these  ch a rg es  should be as  f a r  as possible 
d iscoverable  by search  a t  th e  Office of Titles. The 
e x p la n a to ry  p ap e r  continues:  —

2. Leases ,  l icences,  or  o t h e r  a u t h o r i t i e s  g r a n t e d  by 
t h e  G o v e r n o r  in Counc i l  o r  a Mi n i s t e r  o r  a  G o v e r n 
m e n t  d e p a r t m e n t  o r  publ i c  c o r p o r a t e  b ody  a n d  in 
r e spe c t  of  w h i c h  no  pr ovi s ion  fo r  r e g i s t r a t i on  is made .

I th in k  th a t  re fe rs  to leases fo r  less th a n  th ree  y ea rs  
which, u n d e r  the  Transfer  of Land Ac t  1928, w ere  not 
reg is terab le ,  b u t  w h ich  u n d e r  th e  p resen t  A ct will be 
reg is te rab lc ,  and  licences w hich  never  have  been 
reg is te rab le  and  a re  not now reg is te rab le .  T he  posi
tion now is t h a t  any  lease can be reg is te red ,  and  if 
th e re  is to be a  licence the  sam e reason in g  should 
apply, and  th a t  is now to be notified by caveat.  The 
n ex t p a r a g r a p h  in the  ex p la n a to ry  p ape r  reads :

3. W h e r e  t he  possess ion is no t  adver se ,  t he  i n t e r es t s  
of a n y  t e n a n t  of  t he  l and.

T h a t  is a deba tab le  m a t te r ,  and  ra ises  th is  position. 
W h ere  a person is in possession of land  anybody  
dealing  w i th  the  land  is deemed to h av e  notice of the  
r ig h ts  of the  person in possession. I  s ta te d  the  position 
“ w i th o u t  re fe rence  to an y  te n a n t  ” because  I  th ink  
th a t  is the  position as laid down in the  case of The  
National  Bank  v. Joseph  (1922) S.A.L.R. 578 a t  p. 
584, w h ich  w en t  to the  P r iv y  Council . The section has 
a lw ay s  re f e r re d  to th e  in te res ts  of a  te n a n t  in posses
sion. T he  in te re s t  of th e  te n a n t  in possession m igh t  
be a n y th in g  f ro m  a  tenancy  a t  will, o r  a  tenancy  
f ro m  w eek  to week, to a ten ancy  fo r  an y  dura t ion ,  
w ith  or w i th o u t  th e  option of renew al,  or  the  option 
of purchase .  I t  w as  s tron g ly  felt,  c e r ta in ly  by some 
m em bers  of the  sub-com m ittee ,  t h a t  th e re  w as  diffi
cu lty  first of all in d iscovering  w h e th e r  anybody  w as  
in possession of the  land.

By  Mr. Schilling.-—Does t h a t  re f e r  to on sale by  the  
p u rch ase r?

Mr. Wiseman.— Yes.
B y  Mr. Schil l ing.-- O n e  can a lw ays  requis i t ion  on 

title.
Mr. Wiseman.— T h a t  is so, bu t  one m em b er  of the 

sub-com m ittee  w ho  h a d  h ad  considerable  experience 
in conveyanc ing  h a d  ac ted  fo r  a  c lien t and  pu rch ase d  
land. T h ere  w as  some t im b e r  on th e  land  and  he 
a p p a ren t ly  got no notice of possession. i  his person 
h ad  a ve ry  la rge  in te res t  in the  land  and  it  cost the  
solicitor a considerable  a m o u n t  of money. So f a r  as 
the  in te re s t  of th e  te n a n t  goes, he could m ak e  his 
requ is i t ions  and  if he  received h is  an sw ers  to th em  I 
suppose  he  w ould  ge t  th e  in fo rm a t io n  sought ,  b u t  by 
th a t  s tage  he w ould  h ave  en te red  into h is  c o n trac t  
a n d  co m m it ted  h im se lf  to t h a t  ex ten t .  I t  w as  fe l t  t h a t  
if a  te n a n t  h ad  an in te re s t  in the  land, w h ich  he desired 
to pro tec t ,  it  w as  not ask in g  a  g r e a t  deal to provide 
th a t  he  should lodge a caveat.

B y  Mr. Schilling.— W ould th a t  m ean  every  tenan t ,  
includ ing  one w ho  w as  on a ten anc y  f ro m  w eek  to 
w eek?

Mr. Wiseman.— On t h a t  basis t h a t  is so.
The Chairman.— T h a t  is a  rad ica l  ch an g e  f ro m  old 

section 72. One a lw ay s  took over sub jec t  to the  r ig h ts  
of th e  te n a n t  in possession.

Mr. McDonald.— Section 72 w as  the  bugbear ,  and  
w as  a lw ay s  a problem. T h e re  w as  a  p e rm it  u nd er  
section 72 a nd  th e  p u rc h a s e r  n ever  knew  w h e re  he 
was.

Mr. Wiseman.— If I m ig h t  deal w ith  Mr. Schil l ing’s 
r e m a rk s  in detail  I should like to m ak e  some com m ents .  
If  th e re  is a  te n a n t  f ro m  w eek  to w eek  u n d e r  section 
72, a p a r t  f ro m  the  1928 L an d lo rd  an d  T en an t  Act, 
and  all th e  reg u la t io ns  t h a t  we now know, if  an  ow ner 
sold a  p ro p e r ty  in w h ich  th e re  w as  a w eekly  te n a n t  
th e  new owner,  if  h e  w ished, could e i th e r  give notice 
te rm in a t in g  th e  tenancy  and  ge t  th e  te n a n t  ou t  in

seven days plus ten d a y s ; o r if he boug h t  fo r  inves t
m en t  he could allow the  te n a n t  to rem ain .  T h a t  w as  
the  rea l  position u n der  section 72. T h a t  w as  th e  only 
pro tec tion  t h a t  the  w eekly  tenan t then  had. L n d e r  
section 40 of the  Landlord and Tenant Ac t  1948, it is 
provided th a t  a person w ho becomes the  lessor of 
p rescr ibed  prem ises,  being a dwelling  house  or part ,  
by p u rchase  shall no t w ith in  a period  of six m onths  
a f t e r  the  d a te  of th e  a g reem en t  fo r  th e  pu rchase  give 
notice to q u it  on the  g rou nd s  specified in p a ra g ra p h  
(g)  to an y  person w ho w as  th e  lessee of the  prescribed 
p rem ises a t  the  da te  of the  ag re em e n t  fo r  the  purchase.

By  the Chairman.-—Is no t t h a t  Act of l im ited  d u r a 
tion?

Mr. W is em an . - - 1 do not th in k  so.
The Chairman.— I will look a t  t h a t  l a t e r ; I w ish  to 

be su re  abo u t  it.
Mr. Wiseman.— U nd er  the  1948 A ct th e  w eekly  

te n a n t  is stil l p ro tec ted .
By  Mr. McDonald.— E x cep t  by leave of the  Court. 

U nder th e  A ct he can, I th ink , app ly  to th e  C o ur t?
Mr. Wiseman.— No.
By  Mr. Schil l ing.— T here  is no question of any  

applica tion  to the  C our t  to ab r idge  the  period  of six 
m o n th s?

Mr. Wiseman.— No. I  th in k  th a t  is r a t h e r  an 
im p o r ta n t  considera t ion  w hen  looking a t  the  rea l  
position of the  w eekly  tenan t .  I f  all sm all  tenancies  
a re  to be reg is te red  or cavea ts  lodged in re g a rd  to 
them  it m a y  be considered t h a t  som e new  obligation 
will be im posed on a te n a n t  o r on the  R e g is t r a r  of 
T it les;  bu t  it  w as  th o u g h t  desirab le  th a t  th a t  should 
be done.

By  Mr. Schilling.— T h ere  is no obligation imposed 
on the  ow ner?

Mr. Wiseman.— No, it m ere ly  m ean s  th a t  if the  
te n a n t  w ishes to p ro tec t  his  in te re s t  he m ay  lodge 
the  caveat.

By  Mr. Schilling.— I cann o t  see the  purpose  of it. 
I f  a  t e n a n t  is law fu l ly  in possession as  a  w eek ly  te n a n t  
and  can be p u t  ou t only accord ing  to th e  law, w h a t  
necess ity  is th e re  fo r  a w eekly  te n a n t  to lodge a caveat 
to p ro tec t  his  in te re s t?

Mr. Wiseman.— T h a t  is p recisely  the  position. I do 
no t th in k  th e re  is an y  necessity , bu t  the  s i tua t ion  m ay  
a r ise  th a t  a person m a y  have  a  w eekly  tenan cy  of 
some p a r t  of a v a luab le  c ity  p ro p e r ty  and  he  m ay  
desire to p ro te c t  his  in terest .  I  do no t th in k  he would, 
because his r ig h t  h a s  a lw ays  been of a v e ry  s lender 
dura t ion .

Mr. Schilling.-—I suppose it does no h a rm , if a 
te n a n t  desires to p ro tec t  his in terests .

Mr. Wiseman.— T h a t  is so. As th is  clause w as 
o r ig inal ly  d ra f ted  a s l igh t ly  com plica ted  provision 
w as  inserted , th e  effect of w h ich  w as  to lim it the  
du ra t io n  of a p ro tec ted  in te re s t  un d e r  section 104 to 
a th ree  y ea rs  te n a n t  r igh t ,  excluding th e  r ig h ts  of 
renew al o r the  r ig h ts  of option to purchase .  However,  
i t  w as  felt  by the  m a jo r i ty  of th e  sub-com m ittee  th a t  
it  should no t  be inserted . T h a t  is how  th a t  came 
about.

Mr. Schilling.— It  seems to me th a t  th e  rea l  value, 
if any, is not to the  te n a n t  b u t  to pu t  on g u a rd  the 
prospective  p u rch a se r  w ho m akes  a search. I f  a  ten an t  
lodged a cav ea t  th e  p u rch ase r  w ho  searched  would 
re q u i re  to know  th e  reason  w h y  i t  h a d  been lodged.

Mr. Wiseman.— Yes. I th in k  a difference fro m  sec
tion  72 of th e  1928 A ct should be m ad e  because a 
person m ay  have  difficulty in a sce r ta in ing :

(1) w h e th e r  anybody  is in po ssess ion ; (2) who 
is the  person in possession; (3) w h a t  a r e  the 
r ig h ts  of the  person so in possession.



If  the  clause as d raw n  is adopted  I th in k  the r ig h ts  
of ten an ts  w ith  sh o r t  tenancies  will not be in te r fe red  
w ith  to an y  m a te r ia l  extent.  If  they  value  the ir  
tenancies  they  can lodge a cavea t and  then  notice to 
a n y  prospective  pu rc h a se r  will be given.

By Mr. Schilling.  Do you th in k  it would  be wise 
to compel th e  person lodging the  cavea t to give notice 
to the  ow ner o r reg is te red  p ro p r ie to r?  T he  present 
procedure  seems to be that anybody  can lodge a caveat, 
but unless some dealing is en tered  into the ow ner has 
no know ledge of it. I f  the o w ner  w as  notified th a t  a 
cavea t had  been lodged and  in his opinion it had  been 
w rongfu l ly  lodged he could ta k e  steps to have  it set 
aside im m ediately .

By  Mr. Reid. -  Does not the  R e g is t r a r  give notice
of all caveats  lodged ?

Mr. McDonald . I do not th ink  the re  is an y  s t a tu 
to ry  requ irem en t ,  bu t as a m a t te r  of p rac t ice  he does.

Mr. Schilling.---I am  not su re  tha t  the  R e g is t ra r  
does in all cases, and  it seems desirable  th a t  it should 
be a s t a tu to ry  requ irem en t .

The Chairman.  T he re  is a provision som ew here  
tha t  unless proceedings a re  taken  w ith in  a cer ta in  
period the cav ea t  lapses.

Mr. Schil l ing.- V ery  often the ow ner  has  no notice 
of the cavea t unti l  a dealing  is en te red  into, and  then 
it is found th a t  some one has  had  a caveat, in fo r  two 
or th ree  years .  I t  m a y  be very  difficult to obtain 
proof of ce r ta in  things.

The Chairman.  The reg is te red  p ro p r ie to r  would
assum e th a t  he w ould  receive notice.

Mr. Wiseman.-  T he re  is a provision fo r  notice, and 
I ag ree  th a t  it should be included. Sub-clause 1 of 
clause 282 s ta te s :

Upon t he  rece ip t  of  such  cavea t  t he  R e g i s t r a r  shal l  no t i fy  
t he  s a m e  to t he  pe r son  a ga i ns t  wh o s e  app l ica t ion  to he 
r eg i s t e r ed  as p r o p r i e t o r  o r  t as  t he  case m a y  be)  to the  
p r o p r i e t o r  against ,  wh os e  t i t le to deal  wi th  t he  e s t a t e  or  
i n t e r es t  su ch  c av ea t  has  been  lodged.

B y  Mr. Schilling.---Does tha t  re fe r  to every  caveat, 
or has  it  limited ap p l i c a t io n ?

Mr. Wiseman.  I th ink  it re fe rs  to every  one. I 
ag ree  that: on the lodging of a caveat the reg is tered  
p ro p r ie to r  should be notified. A f te r  receiving the 
notice he would have  to decide w h e th e r  or not to take  
steps to rem ove the caveat.

Mr. Schilling. - - T h a t  would be fo r  h im  to decide. If 
ho received notice and  wished to take  steps to rem ove 
the caveat he could do so, but. at p resen t he has no 
opportun ity .

Mr. Wiseman.-  Yes. I th ink  th a t  m igh t  be 
developed.

By  Mr. Bailey.  - On the  exp ira t ion  of the  weekly 
tenancy  and  the ten an t  going out does the caveat have 
to be removed, or does it c a r ry  on w hen  a n o th e r  tenan t 
comes in, or does the new tenan t  have  to lodge a fresh  
cav ea t?

Mr. Wiseman.  - On the ten an t  going out and  notice 
being given to the R e g is t ra r  he would rem ove that 
te n a n t ’s caveat.

By Mr. Bailey.  O therw ise  th e re  could be an 
accum ula tion  of cavea ts?

Mr. Wiseman.-  Yes. The caveat. Would have  to be 
removed. T h ere  is a provision th a t  on the  R e g is t ra r  
being satisfied he m ay  rem ove a caveat.

By  the Chairman.  Clause 232 is the  old section 184?

Mr. McDonald.  I t  is not.
Mr. Wiseman.  The portion  th a t  I quoted  is p a r t  of 

the old section. C erta in  w ords  have been deleted f rom  
it.

Mr. McDonald.--  Section 184 is complicated.
By the Chairman.—-I w as  following up th e  point 

ra ised  by Mr. Schilling on the  quest ion  of notice. Is 
there  any  provision in clause 232 to no t i fy  an ow ner 
of Lite lodging of a cavea t  except w hen  th e re  is a 
dealing?

Mr. Wiseman. -  I th in k  clause 232 (1) covers it but 
the m a t te r  m ight he clarified.

Mr. McDonald.-— Clause 231 gives pow er to lodge a 
caveat.

The Chair man .- -Mr .  Schilling can keep th a t  in mind 
and  re fe r  to it w hen we come to t h a t  pa r t .

Mr. Wiseman.-  I do not desire to re f e r  to an y  o th e r  
m a t te r s  in clause 1.04, unless an y  quest ions a r e  ra ised  
in regard  to it. T he re  has  been some a l te ra t io n  to 
the title  in P a r t  V. Some re fe rence  to easem en ts  has  
been om itted  because they  have  been dealt w ith  
elsewhere.

Mr. Merrifield.-  T h e re  is a le t te r  f ro m  the  Law  
In s t i tu te  in rega rd  to clause 1.04.

Mr. Wiseman.-  I have  seen th a t  le t ter .  I have  dealt 
w ith  w h a t  I u n d e rs tan d  to be th e i r  ob jec t ions— th a t  
is, they  say  th a t  th e re  will be difficulties w ith  reg a rd  
to the  lodging of a cavea t by every  te n a n t  of a small 
tenancy, and  they  also, I th ink , p re fe r  the  old p ro 
tection given to the  ten an t  in possession.

The Chairman.— The  s t a te m e n t  in the  le t te r  from  
the  L aw  In s t i tu te  is—

Sec t ion  12 of  t he  T r a n s f e r  o f  L a n d  A c t  1928 m a k e s  a 
Ce r t i f i c a t e  of T i t l e  subjec t ,  in t er  al ia,  to t he  i n t e r es t s  of  
a n y  t e n a n t  w h e r e  t he  possess ion is no t  adve r se .  Th i s  
e xc e p t ion  has  been  o mi t t e d  f r o m  sec t ion  104 of  t he  Bill  
t w h i c h  is t he  c o r r e sp o n d in g  sec t ion)  a n d  t he  I n s t i t u t e  
s i r o n g l y  r e c o m m e n d s  t h a t  t h e  exc e p t i on  be r e s t or ed .

Mr. Wiseman.  -T ha t is so.
By  the Chai rman .-  -I suppose the  L aw  In s t i tu te  has  

reasons w hy  it desires the  old position to be m a in 
ta ined?

Mr. Wiseman .— A t all m a te r ia l  t imes the  L aw  In s t i 
tu te  h ad  a rep re sen ta t iv e  on the  sub-com m ittee ,  and  
he concurred , I th ink , in clause 104 as it  now ap p ea rs  
in the Bill. I t  m ay  be th a t  since then  th e re  h as  been 
f u r th e r  en l ig h tenm en t on the  m a t te r .  I th in k  I have  
now dealt w ith  all the  m a te r ia l  considera t ions. I t  
seems to me th a t  previously, the  t e n a n t ’s r ig h ts  wen.1 
very  extensively  protec ted , and, fu r th e rm o re ,  th a t  the  
r ig h ts  w hich  w ere  p ro tec ted  u nd er  section 72 of the 
T ra n s f e r  of L an d  A ct  w ere  f a r  g r e a te r  th a n  those 
w hich  w ere  con tem pla ted  w hen  th a t  section w as 
passed, because they  include options to renew  and  
options to purchase . I would  no t  th in k  t h a t  those 
w ere  m a t te r s  w h ich  should  necessari ly  be protected . 
Suppose a tenan t ,  in reply  to an  inquiry , said th a t  he 
had  a ten anc y  fo r  th ree  y e a rs ;  it w ould  not be a very  
t r u th fu l  an sw er  if he  also h ad  an  option to purchase .
I l is  tenan t  r ig h t  would  be fo r  th ree  years ,  b u t  his  
o th e r  r ig h t  w ould be an  option to pu rchase  w hich  
would te rm in a te  the  ti t le  a lto ge the r .  In  N ew  Sou th  
Wales, Queensland, T asm an ia ,  and  N ew  Zealand 
te n a n t s ’ r ig h ts  a re  not p rotected .

By the Chairman.-  T h e re  a re  also some observations
in th e  E x p la n a to ry  P a p e r  r e g a rd in g  ch arges  by s t a tu 
to ry  bodies; w h a t  is y o u r  view of th a t ?

Mr. Wiseman.— As to those I h ea r t i ly  concur w ith  
the views of the L aw  In s t i tu te .  T he  provisions of 
clauses 221 (1) and  240 (3) ,  w h ich  I d ra f ted ,  p ro 
viding a l im i ta t ion  in r e g a rd  to un reg is te red  in terests ,  
w ere  so d raw n  because I w as  in fo rm ed— on w h a t  1 
had  reason  to believe w as good a u th o r i t y — th a t  th e re  
would be g re a t  difficulty in h av ing  the  new sections 
passed unless those modifications w ere  included. I t  
w as r a th e r  as a re su lt  of fo rce  th a t  I p u t  those l im i ta 
tions in the  clause. I en ti re ly  concur  in the  suggestions.



B y Mr. M errifield.— Section 73 of the existing Act 
has been deleted altogether?

Mr. W isem an.—  Yes. Section 73 provided that any 
easements created by any deed or w riting w ere to 
be specified as encumbrances in a certificate of title. 
The repeal of that section is consequential on the 
repeal in clause 104 of the words “ or subsisting over 
or upon or affecting such land ” and in consequence 
of the enactm ent of clauses 97 and 240. That is the 
effect of the new Bill. Easem ents created by express 
grant now require to be either protected by caveat 
or registered, and those w hich are acquired by user 
are protected under clause 104. It seem ed to be n 
longer necessary to have the old section 73 in force.

B y Mr. R eid .— Concerning the provision in clause 
104 in regard to “ the reservations exceptions condi
tions and powers ( if  any) contained in the grant ”, 
has any consideration been given to a modification of 
that proviso? In practice, the position as I see it is 
that, strictly, a solicitor is obliged w hen searching a 
title to go right back to the original Crown grant. 
Some solicitors take that view . I know of one con
servative firm of solicitors w ho alw ays search to the 
original Crown grant, but the practice is honoured 
more often in the breach than in the observance by 
the m ajority of solicitors. A t tim es purchasers of 
land have complained because a special condition in 
the original Crown grant had not been shown on a 
subsequently issued certificate of title. I do not know  
whether the Law  Institute has expressed any view s  
on that point, but it is a m atter w hich should be 
given some consideration. A  solicitor, w hose client 
subsequently discovered that there w as a condition in 
the Crown grant, w hich had not been found in the 
course of the ordinary search of the title, m ight well 
be held liable for negligence.

Mr. W isem an.— I would think so. It could be pro
vided, either in the A ct or in the rules contem plated  
under the Act, that on the certificate of title  there 
should be a notification of any special conditions in the 
Crown grant, w hatever they m ay be. There could 
be some reference back to the Crown grant.

B y Mr. M cDonald.— W hy cannot those conditions 
be carried forward on the existing certificate?

Mr. Reid.— It is done in som e cases, but not always.
Mr. M cDonald.— I have often wondered on w hat 

authority the R egistrar om its them. A title  m ay be 
issued show ing no reference to the conditions, 
reservations, &c.

Mr. W isem an.— An am endm ent could be made to 
cover the point.

By Mr. M cDonald.— If those conditions are not 
shown on the title, the question arises as to w hat 
extent the owner of the land is bound by them ?

Mr. W isem an.— The reason for their om ission m ight 
be that, as against the Crown, the owner would have  
very lim ited rights' i f  the Crown made exceptions 
and conditions and said it granted only so much. But 
I think the difficulty could be overcome.

B y Mr. Schilling.— That gives rise to another point. 
It w ill be noticed in m any cases that the title  is 
restricted to the surface of the land and down to a 
depth of 50 feet below the surface. That seem s to 
be a futile  provision. The point is perhaps of more 
importance w here m ining is involved. The restriction  
may be shown on the title  to one block of land and 
not on the title  to an adjoining allotm ent. Is there 
any real purpose in that? Has it been discussed?

Mr. W i s e m a n .— It has not been discussed.
B y Mr. Schilling.— Is there any reason w hy the 

provision should be retained?
Mr W i s e m a n . — H  there are m inerals under a 

person’s land, he can alw ays exercise his rights.

B y the Chairm an .— W hat other conditions or 
exceptions would there be in a Crown grant other 
than the lim itation as to the surface and depth?

Mr. R eid .— There is som etim es a condition in regard 
to the acquisition of the land for the purpose of a 
railway.

Mr. M cDonald.— And in regard to mineral reserva
tions.

B y the Chairm an.— Would it not be sufficient to 
have those specified on the title?

B y Mr. M cDonald.— W hatever the conditions or 
reservations on the Crown grant they should be 
brought forward on the title and then there would be 
no doubt. Do you agree w ith  that view ?

Mr. W isem an .— Yes.
Mr. R eid.— That has been done probably in 9 0  

per cent, of titles, but I heard of a case in which a 
prospective purchaser would have suffered consider
able loss because in the original Crown grant there 
w as a restriction in regard to placing a building a 
certain distance from  a street— a restriction sim ilar 
to one that could be specified in a regulation under 
the Local Government Act. That condition was shown 
on the Crown grant but not on the subsequent certi
ficate of title. The purchaser, who desired to build 
on the land, w as embarrassed because of that 
restriction.

Mr. W isem an .— Mr. McDonald’s suggestion might 
well be incorporated and clause 1 0 4  amended 
appropriately.

Mr. M errifield .— In clause 1 0 6  (line 4 6 )  the word 
“ regulations ” appears. In Part XVIII. of the Bill, I 
notice that the term “ rules ” is used, and clause 3 3 0  
provides for the m aking of “ regulations ” prescribing 
penalties.

Mr. W isem an .— Yes. Penalties cannot be prescribed 
under the rules but that can be done under the 
regulations made by the Governor in Council.

B y Mr. M errifield .— Then, according to clause 3 2 9 ,  
the rest of the provisions are “ rules ” ?

Mr. W isem an .— The word “ regulations ” in clause 
1 0 6  should be “ rules.” Clause 1 4 9  contains some 
alterations, but they are consequential. In the prin
cipal A ct after the words “ A ny person sustaining  
loss ” the words “ or damage ” followed, but they  
have been deleted.

B y the Chairm an .— You have taken out the words 
“ or damage ” in several places, but the words “ or 
dam age ” have not been deleted entirely?

Mr. W isem an.— I notice that, and I think the words 
can go out entirely. The word “ loss ” is defined in 
clause 3 0 1  ( 1 3 )  and I think it would be sufficient. 
The words “ or damage ” should be taken out in the 
clause and in the m arginal note.

B y Mr. M errifield.— Going back to the heading, Part 
V. of the B ill deletes the words “ removal of abandoned 
easem ents ” from  the heading to Part TV. of the Act. 
Do you deem the use of those words to be no longer 
necessary?

Mr. W isem an.— They are no longer necessary in the 
heading because they are dealt w ith in Part IV., in 
clauses 9 4  to 1 0 1 .

B y Mr. M errifield.— In paragraph (e) of clause 1 1 9  
you refer to the La,nd Surveyors A c t  1 9 2 8 . Should 
not that be amended to read “ 1 9 4 2  ”, which was a 
consolidating Act?

Mr. W isem an.—  Possibly that should be “ 1 9 4 2  ”, but 
I w ill consider the m atter further.

The Chairman.— The Committee proposes to adjourn 
at this stage and w e shall continue Mr. W iseman’s 
evidence at the next sitting at clause 1 5 0 .

The C om m ittee adjourned ,



M em bers P resen t:
The H on. A. M. F raser in th e  Chair;

Council.
The Hon. P . T. B yrnes, 
The Hon. G. S. M cArthur, 
The Hon. A . E . M cDonald, 
The Hon. F . M. Thom as, 
The Hon. D. J. W alters.

A ssem b ly .  
Mr. B ailey ,
Mr. Barry,
Mr. Merrifield, 
Mr. Oldham, 
Mr. Reid,
Mr. Sch illing.

Mr. H ubert D allas W isem an, o f counsel, w as in  
attendance.

Mr. O ldham .— I h ave asked Mr. F raser to act as 
chairm an to-d ay fo r  th e  reason  th a t I  h ave been  
absent from  recent m eetings, and do n ot know  w h at 
has transpired.

T he C hairm an .— Mr. W isem an h as already ex 
plained to the C om m ittee the sa lien t fea tu res of the  
B ill up to P art VI. H e w ill now  deal w ith  P art VII., 
w h ich  relates to  dealings w ith  land.

M r. W isem an .— In th e  d raftin g  o f clause 150, 
certain  w ords h ave been om itted  from  section  121 
o f  th e  1928 A ct, and n ew  sub-clause (1 ) provides—

The proprietor of land or of a lease mortgage or 
charge or of any estate right or interest therein respec
tively may transfer the same by a transfer in one of 
the forms in the Eighth Schedule.
It is  th ere  th a t w ords appearing in  section  121 have  
been om itted . T h ey  dealt w ith  th e  question  of 
consideration . T he A ct provided th a t w h ere  the  
consideration  for  a tran sfer does n ot con sist o f m oney, 
th e w ords “ * th e  sum  o f ’ in th e  form s o f transfer  
conta ined  in  th e  E ig h th  Schedule sh a ll n ot be used  
to describe th e  consideration  but th e  true considera
tion sh a ll be con cise ly  sta ted .”

I t  w a s v ery  la rg e ly  th ose  la st w ords w h ich  w ere  
th e  cau se of difficulty to m em bers o f th e profession  
and in th e  w ork in g  o f th e A ct. It appears that 
w h ere th e  consideration  did not con sist o f m oney, 
difficulty w as experienced  in sta tin g  th e  true con
sideration . I understand th a t w h a t happened in 
practice, to  a  su b stan tia l degree, w a s th a t so lic itors  
w ould find difficulty in se ttin g  out ex a ctly  w h a t w as  
the true consideration . A  form er R egistrar o f T itles  
supplied m e w ith  a dossier in w h ich  w ere set out 
various form s o f consideration  th a t had been evolved  
in th e office. Som e o f them  w ere of a m ost com 
p licated  nature, and w ould  require referen ce to a 
great num ber o f  parties. T his com plicated  system  
seem s to be en tire ly  u n n ecessa ry ; it  does n ot ach ieve  
any purpose so fa r  as dealings in land are concerned, 
or so fa r  as th e  T itles Office or th e profession  are 
concerned.

I h a v e  not been able to ascertain  p recisely  the 
origin  o f th e requirem ents, but it  appears to have  
had tw o sources. The first su ggestion  is th a t w hen  
stam ps w ere adhesive, it w as considered desirable  
to h ave a consideration  sta ted  in case som e of the  
stam ps w ere lost. The other su ggestion  is perhaps a 
little  m ore rea listic: I f  th e true consideration  w ere  
set ou t w hen  it  w as n ot a sum  o f m oney, it  w ould  
n ecessita te  also se ttin g  out th e  en tire  h isto ry  o f the  
transaction  from  th e form er proprietor to th e  pro
posed transferee, so th a t if  an y  tru sts w ere  disclosed  
during th a t course o f dealing, th e T itles Office w ould  
know  o f them , and th e  R egistrar or th e  C om m is
sioner could in v estig a te  th ose  tru sts to  find out 
w h eth er th e proposed dealing w as in breach o f any  
trust, I  th ink  th e  general fee lin g  o f th e  profession  
w as th a t it  w as not th e  concern o f th e  T itles Office 
to w orry  about th ose  m atters, and th a t no u sefu l 
purpose w ould  be served b y  con tin u in g  th e  practice.

B y  th e  C h airm an .— W hat you  are say in g  is that, so 
far  as th e consideration is concerned from  the aspect 
of duty, it  should be a m atter for th e Stam ps Office, 
and n ot for  th e  T itles Office?

M r. W isem an .— Y es. Sub-section (5 ) of section 70 
of th e  Stam ps A ct o f 1946 w as not a new  section; 
it fo llow ed  from  th e  1928 A ct. It requires th e considera
tion  to be fu lly  and tru ly  set forth  in precise terms. 
It provides th a t in every  conveyance the consideration  
sh a ll be tru ly  set forth  in precise term s, and “ con
veyan ce ” is defined to  include a transfer. If the 
am endm ent in clause 150 is agreed to, it w ill be 
n ecessary  to m ake a consequential am endm ent to sub
section  (5 ) o f section  70, or th e definition section, to 
exclude a transfer. It w ould  then  w ork  out in this 
w ay: A  tran sfer  w ould  be lodged w ith  the Titles 
Office, and I should th ink  in an y  circum stances in 
w h ich  th e consideration  w a s a sum  of money, it 
w ould  be se t out in th e transfer, w hich  could be 
subm itted  to th e  C om ptroller o f Stam ps for his 
assessm ent. I f  n ecessary, it w ould  be verified by any 
proof th a t h e  required, but there w ould be a basic 
docum ent in th e  transfer. I f  it  w ere not a sum of 
m oney, it  w ould  be show n b y  th e  transfer that it was 
for va luab le consideration , and th e  transfer would 
be subm itted  to th e C om ptroller o f Stam ps w ith  any 
proof th a t he m igh t require, such as a statutory  
declaration  se ttin g  forth  a short h istory  of the deal
ing. Then he w ould  be in form ed of th e exact transac
tion, and w ould  be able to  assess th e duty on a plain 
sta tem en t o f fact. I t  w ould  on ly  be in cases where 
th e  consideration  w a s o f a com plicated nature that 
an y  difficulty w ould  arise.

T he difficulty w ould  arise  in a m ore acute form if 
i t  had to be sta ted  in such a w a y  as to sa tisfy  the 
T itles Office as w ell as th e  Com ptroller of Stamps. 
The docum ent th a t w as provided for m e by Mr. Vance, 
a fter  quoting  th e  provision in  the section, starts off 
w ith  th is sta tem en t:

It is not to be thought that so long as the considera
tion stated is a true one the transfer will be registrable.

The true consideration is that arrived at after the 
parties have considered the matter in the light of the 
well settled principles of conveyancing.
So it  w as n ot sufficient to se t out th e fa cts  truly, but 
th ey  had to be in a particu lar form . It is to avoid 
th a t typ e o f com p lex ity  th a t th e om ission of the 
w ords from  th e section  is suggested .

B y  th e  C h a irm an .— C onveyancers m ay  be able to 
answ er th is question . M ight it not be necessary for 
the T itles Office to  ascerta in  th e true consideration  
in order to determ ine w h eth er  there w as a right to 
transfer ? W ould not th e  consideration  then become 
m ateria l ?

M r. W isem an .— N o t at all. The on ly  w a y  in which 
it  could becom e m ateria l w ould  be in relation  to the 
question  w h eth er  th e  tran sfer w as for a consideration  
or w h eth er  it  w as vo lu n tary— th a t is, w ith ou t con
sideration . F or th e  purpose of determ ining whether 
there w as or w as not a resu ltan t trust th a t question  
could arise, but beyond th a t there appears to be no 
purpose in it. F urther, th e question w hether there 
is a  consideration  w ould  be ascertainable at first 
g lan ce from  th e stam p in g  on th e  transfer, and in any 
even t it  w ould  appear from  th e docum ents w hich  had 
been lodged in th e C om ptroller’s office. There would  
be no d ifficulty so fa r  as th a t is concerned. It m ight 
be desirable perhaps to go a litt le  further in am end
in g  th is  section . This w a s su ggested  by Mr. Vance: 
T hat you  should provide th a t n otice is not deemed 
to be had by reason o f th e co llector’s assessm ent of 
stam p d uty  appearing on th e  transfer. I do not know  
th a t it  is n ecessary  to go so far. In other words, so 
far as th e  T itles Office is concerned consideration  is 
a m atter  w h ich  rea lly  does not affect them .
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B y  Mr. B a iley .— So long as the transfer has been 
lodged and marked by the Comptroller of Stamps 
“ Duty P aid ,” that should be sufficient.

Mr. W isem an .— That is so. A ll you do is to con
sult the certificate of title, and you find that X.Y. is 
registered as the proprietor on the certificate. When 
you get a transfer from  X.Y. to som ebody the im 
portant th ing is to m ake sure you have X .Y .’s signa
ture. A s soon as you have that, saying “ Transfer 
to A ,” you do not need any more, because that is the 
authority of the registered proprietor to the transfer  
of his estate to the new proprietor.

Mr. Sch illing .— I think the Chairman is rather seek
ing to m ake the R egistrar into a solicitor for the 
purchaser, to exam ine the title.

B y Mr. B a iley .— A re not those things requisitioned  
for? Suppose th e signature w as that of an adm inis
trator, he would previously have had to be registered?

Mr. Schilling .— The onus is on the purchaser to 
investigate the title  and see that it is a good one.

Mr. W isem an .— That is one point. One strong  
point so far as the profession w as concerned w as 
that it w as regarded as the business of the solicitor 
acting for the purchaser to see that he had a good 
title, and not so much the duty of the Registrar. 
A ctually I think it works out in a perfectly  simple 
manner. You sim ply say, “ I, A.B., being registered  
proprietor, for valuable consideration transfer all my 
estate and interest in the land to X .Y .” W hat more 
do you w ant for any purpose so far as the Titles 
Office is concerned ?

B y Mr. Schilling .— W hen the title  of ownership of 
a motor car is transferred by the Motor Registration  
Branch, the Chief Comm issioner of Police recognizes 
the signature of the transferor to transfer to the  
transferee. H e does not attem pt to go into the ques
tion w hether the transferor has a good title, but 
sim ply recognizes his signature. W hy should the 
Registrar be in any different position? It should 
not be his responsibility at all.

The C hairm an .— Once a transfer is registered the 
transferee would have an indefeasible title. Irregu
larities m ight be disclosed later.

Mr. Schilling .— If there w ere fraud it would vitiate  
the w hole contract.

Mr. B a iley .— Before a person can become a regis
tered proprietor his right to be registered would be 
investigated.

Mr. W isem an .— He gets the indefeasible title con
ferred by the A ct w hen he becomes registered, and 
then he can deal w ith  the legal estate him self. We 
are not particularly worried about that at this stage  
because it is quite w ell provided for by caveat. I 
should like to m ention an am endm ent w hich I think  
it would be desirable to make. In the E ighth  
Schedule there are tw o form s, one for transfer of 
land and the other for transfer of lease, m ortgage, or 
charge. In the first form  I suggest that the words 
“ subject to the encum brances notified hereunder in 
consideration of . . .  do hereby transfer to ” should  
be amended to read “ subject to the encumbrances 
notified hereunder do for valuable consideration  
hereby transfer.” That would be all that would be 
required to com ply w ith  sub-clause (1) of clause 150.

B y Mr. B a iley .— W ould it not be valuable when  
it is a cash consideration to be able to ascertain that 
the property w as sold in 1924 for £5,600?

Mr Schilling .— I do not think those particulars 
are available on search.

Mr O ld h a m .— There are m any dealings w hich are 
regarded as confidential in the office of the Comptroller 
of Stam ps One th at occurs to me is fam ily  settle
ments, w hich are not regarded as m atters of public
interest.

The C hairm an .— I think it is important to search, 
for the purpose of ascertaining the consideration.

B y Mr. O ldham .— On the other hand, is it a matter 
of public interest? If a man settled £20,000 on a 
m istress, is that a m atter into which one should 
be able to search?

Mr. Schilling .— I take it that the Chairman is 
suggesting that when a person is proposing to buy 
a property, it is very im portant that he should know  
what amount w as paid for it by the vendor.

B y Mr. O ldham .— A cash transaction should be 
shown in the transfer, because that is a m atter of 
public importance. In other cases, would not the 
records in the Comptroller’s office be regarded as 
confidential?

Mr. Thom as .— Practically every day prices paid for  
various properties are given in the columns of the 
press.

Mr. W isem an .— I think it would be a convenience 
to the legal profession to set out the m onetary con
sideration, because that would be an easy and simple 
w ay to have the duty assessed. But give the vendor 
the right to use the expression “ for valuable con
sideration,” if  he does not w ant to disclose the actual 
figure.

Mr. O ldham .— That again would not be really  
effective, because the transfer would bear stamps 
upon its face, and the consideration would only be 
a m atter of calculation.

Mr. W isem an .— It would.
B y  the Chairm an .— Paragraph 22 of the Twenty- 

sixth Schedule relates to cash transactions. What 
would be wrong in stating “ a consideration, the 
amount thereof to be set out ” ?

B y  Mr. M cDonald .— Is there not often a difference 
between the consideration in the Titles Office and 
that in the Stamps Office?

Mr. W isem an .— That is one of the very difficulties 
it is desired to avoid. From tim e to tim e there is a 
conflict between the Titles Office and the Stamps 
Office in regard to the consideration.

B y Mr. Schilling .— W hat is wrong w ith  showing a 
cash consideration?

Mr. W isem an .— As far as I can see, nothing at all.
B y Mr. M cDonald .— Although quite often it is not 

the real consideration?
B y  the Chairm an .— W hy not? Paragraph 22 uses 

the expression “ any transfer on sale . . .” If there  
is a sale of property for consideration of a m onetary  
character, w hat is wrong w ith  showing the amount?

Mr. M cDonald .— There is nothing wrong when it 
is a real consideration; for example, £500 paid by 
A. to B., but I am thinking of other instances In 
w hich one is compelled to put in a cash consideration  
that is not the real consideration for the transaction  
involved.

The Chairm an .— That is for the assessm ent of duty.
Mr. M cDonald .— Assum ing that duty has been 

assessed, when the document itself comes to the 
Titles Office it cannot be reconciled w ith  the con
sideration indicated by the stamps affixed, and an 
unreal valuation is compulsorily specified. Many 
transfers are preceded by an agreement between the 
parties setting out the real basis of the transaction.

Mr. R eid .— The compulsion would occur in only a 
sm all proportion of cases.

Mr. M c D o n a ld .— B ut in a sufficient number to 
warrant a cessation of the practice in the Titles Office.

Mr. O ldham .— If a parent transfers to his son 
property worth £10,000 and the son actually pays 
£5,000, the consideration there expressed could be 
“ In consideration of £5,000 paid to me by . . . and



in further consideration o f the love and affection  I 
bear tow ards m y son .” T hat is acceptable to the  
T itles Office. The valuation  is stated  and th e duty  
is assessed  on th e sum  o f £10,000. P ossib ly  I am  
w rong, but I th ought a consideration  could be stated  
as “ in accordance w ith  th e  provisions of a settlem ent  
dated . . . .”

Mr. M cD onald.— N o. The T itles Office w ill not
em body th at in an instrum ent, because it  reiates to  
a docum ent not in the T itles Office. A  g larin g  
exam ple m ay  be cited. Suppose there are tw o parties 
o f th e sam e surnam e— Oldham — but not related  to 
one another, th e first being the vendor and the second  
the purchaser. W ith the transfer is lodged a declara
tion  as to va luation— a full, true and proper va lu a
tion of th e  land w hich  is th e  subject o f the transfer—  
and an estim ate  o f the annual m unicipal valuation . 
T here im m ed iately  arises a position  in w h ich  the  
T itles Office holds th a t the am ount w hich  the vendor  
and purchaser had agreed upon as being th e fu ll and  
proper value is not th e consideration  for departm ental 
purposes. B ecause it does not m easure up to the  
ideas o f the T itles Office, duty is charged on w h a t  
th a t office th inks is th e va lue and an am endm ent of 
th e tran sfer  is in sisted  on, so th a t it  sh a ll se t out 
the am ounts o f  th e consideration  paid and of th e  g ift. 
T hat situ ation  is absurd. I f  th e  sam e tran sfer w as  
betw een  Oldham  as vendor and F raser  as purchaser  
th e  question  w ould  not arise but, in th e result, there  
is  placed on record a tran sfer h av in g  a p erfectly  unreal 
and untrue consideration .

B y  th e  C h airm an .— Is it  n ot a m atter  turn ing m ore  
on com m on sen se  ad m in istration  than  on law ?

M r. W isem a n .— T here is a s ta tu to ry  enactm ent th a t  
th e tru e consideration  m u st be stated .

T he C h a irm a n .— B ut th a t is being  om itted.
M r. W isem a n .— I am  aw are o f that.
M r. O ldham .— I th in k  som e check should  be m ade  

in  th e  T itles Office on th e  question o f th e procedure  
to  w h ich  Mr. M cDonald has referred  and in relation  
to cases in w h ich  proof is estab lished  th a t th e tran sac
tion  is n ot one betw een  re la tives but an ordinary  
bona fide transaction  betw een  unrelated  persons.

.Zkfr. W isem a n .— Mr. V ance did sa y  th a t cases of 
th e k ind outlined by Mr. M cDonald occurred.

B y  Mr. S ch illin g .— Is it not a m atter of 
adm in istration  ?

Mr. W isem an .— N o, not w h ile  th e old section  121 
rem ains.

M r. S ch illin g .— T hat section  provides th a t th e true  
consideration  should be stated . I t  is, but th e T itles  
Office com pels an untrue consideration  to be show n.

Mr. M cD onald.— The contention  appears to be that 
th e true consideration  is th a t w h ich  accords w ith  
the duty paid.

Mr. S ch illin g .— Surely  th a t is an adm in istrative  
m atter.

B y  M r. O ldham .— If “ Mr. A llan  M cDonald ” decided  
to transfer a property to “ Mr. J. G. B. M cDonald ” 
for  an am ount m u tu ally  agreed upon, th e transaction  
being o f an ordinary vo lu n tary  character, su rely  the  
T itles Office— in th e course o f its  adm in istration  and 
w ith ou t any extra safeguards— w ould  fix th e true  
valuation . W ould th e  appropriate officials not say,
“ It is not for  us to decide w h eth er  th e  vendor is 
w ringing  the la st penny out o f th e  purchaser ” ? 
If, in point o f fact, th e  am ount sta ted  w as all th a t  
w as paid, th a t is th e  true consideration. I f  som e  
other consideration is com pelled, I th ink  th e  practice  
should be stopped, because it  is w rong.

Mr. M cD onald.— A  large parcel o f files on th e point 
could be produced.

B y  Mr. M cA rth u r.— W hat is th e  position  when  
there is a transfer from  one relative to another ?

Mr. O ldham .— In such a case there is true con
sideration.

B y  Mr. M cD onald.— Could not a property worth  
£10,000 be sold cheaply— for, say, £5,000— to a 
daughter or a friend?

The C hairm an .— I su ggest th a t further considera
tion  o f th is  question  be postponed for a w hile. In 
th e  m eantim e, Mr. V ance and Mr. W isem an can give 
it  fu rth er thought. I t  strikes m e th a t there is nothing 
difficult in sp ec ify in g  the consideration w hen a sale 
is a stra igh t-ou t one for £2,000 or £3,000. The word 
“ true ” is being deleted. In a case of difficulty, the 
expression  “ for valuable consideration ” can be 
em ployed. T he Stam ps Office is able to assess the 
duty.

Mr. W isem an .— T here is a slip  in the second form  
in th e  E ig h th  Schedule w h ich  should be made to 
accord w ith  w h a t is sta ted  in the first form .

B y  th e  C hairm an  -  -You m ean by deleting the words 
“ the sum  of ” ?

Mr. W isem an .— Yes. C lause 155 is th e next for 
com m ent. T here w as a le tter  from  the L aw  Institute 
ask ing  th at th e w ords “ except w hen  a tenancy in 
com m on is thereby created  or cancelled ” should be 
deleted  from  clause 155 w h ich  is the comparable 
provision  in th e present A ct to  th e old section 126.

T he C h airm an .— T hat request does not appear to 
be in th e docum ents I have.

M r. W isem an .— The le tter  w as sent forw ard. How
ever, th e  m atter develops in th is w ay: Clause 89 
provides th a t tenants in com m on m ay receive one 
certificate for th e en tirety  or separate certificates for 
th e undivided shares. In relation  to w h at is now 
sub-clause (1 ) o f clause 155 of th e Bill, a difficulty 
arose from  th e procedure outlined in section 126. 
T hat procedure excluded th e case of tenants in 
com m on. W hat w as aim ed at by the am endm ent was 
th is: W here there is one certificate of title  covering  
all th e  in terests of th e ten an ts in com m on, there is 
no difficulty in m aking an endorsem ent, but where 
there are tw o or m ore separate certificates, one for 
each in terest, th ere could n ot be a transfer of one 
for an undivided in terest, and the other certificate 
going  off in another direction. The w ords I have 
quoted do not appear in clause 155, but sub-clause 
(2 ) has been inserted  to m eet the position. It 
provides—

T h is  sec t io n  sh a l l  n o t  a p p ly  in  t h e  case  of a  t r a n s f e r  
of t h e  e n t i r e t y  by  t e n a n t s  in  c o m m o n  in  r e s p e c t  o f whose 
u n d iv id e d  s h a r e s  s e p a r a t e  c e r t i f ic a te s  of t i t l e  h a v e  been 
r e g i s te r e d .

C lause 160 re la tes to  leases. The w ords “ exceed
ing three years ” h ave been om itted  from  section 131 
c f the A ct, so th a t now  th e  proprietor m ay lease for 
any term , w h eth er  for  three years, or m ore or less. 
It w as fe lt  th a t there m igh t be m any cases where 
there w as a lease for less than three years o f valu
able property  w h ich  it  m igh t be desirable to  register.

B y Mr. B yrn es.— R egistration  w ould  not be com 
pulsory ?

Mr. W isem an .— N o, it w ould  be optional.

B y  M r. B yrn es.— W ould share-farm ing agreem ents  
be included?

M r. W isem an .— I should not th ink so.
B y  th e  C hairm an .— A  sh are-farm ing agreem ent 

w ould not be a lease?
Mr. W isem an .— N o. There w ould not be exclusive  

occupation.
B y  th e  C hairm an .— A w eek ly  tenancy could be 

registered ?



Mr. W isem an.— Yes. To clause 160 the words
“ except as provided by section one hundred and 
sixty-one of th is A ct ” have been added. Clause 161 
is new, and it provides—

T he  provisions of sec t ions 99 a n d  100 of th e  P ro p e r ty  
L aw  A ct 1928 w i th  such  m odifica tions as m a y  be n eces
sary  sha l l  app ly  to  m o r tg a g e s  of lan d  u n d e r  th is  Act. 
Section 99 of the Property Law A ct enables a lease
to be made by a m ortgagor or a m ortgagee 
while in possession, and there are certain qualifica
tions and provisos relating to such leases. They are 
not to be for more than seven years, and they m ay  
be made unless there is a contrary intention. It w as 
thought that, under th is Act, a m ortgagee or a 
mortgagor should have the sam e powers of leasing  
while in possession as a m ortgagor or m ortgagee of 
land under the general law, bringing the two m atters 
into conform ity.

B y Mr. Thom as.— W ill that apply to ordinary 
possession or actual possession?

Mr. W isem an.— I do not think it m atters w hether 
the m ortgagee is in possession by him self, or by 
receipt of rents and profits. So long as the m ortgagor 
was in possession, he would be in actual possession.

B y Mr. B ailey.— In other words, the owner of the 
property w ill be subject to the law ?

Mr. W isem an.— Yes.
B y the Chairm an.— Does the reference to sections 

99 and 100 of the Property Law  A ct mean m ore than  
providing for th e registration  of a lease?

Mr. W isem an.— I think so. The exception in 
clause 160 is—

Except as p rov ided  by sec t ion  161 of th is  Act no lease 
subject to  a  m o r tg a g e  o r  c h a rg e  sha l l  be  va lid  o r  b ind ing  
against th e  m o r tg a g e e  o r  a n n u i t a n t ,  un less  h e  h as  c o n 
sented in  w r i t in g  to  such  lease  p r io r  to  th e  sam e  be ing  
registered.
Clause 161 provides that a m ortgagor can lease up 
to seven years w ithout the consent of the m ortgagee 
in the sam e w ay  as under the general law. I think  
the position has been modified to that extent.

B y Mr. M cDonald.— Is it to be taken to mean that 
a mortgagor cannot lease w ithout the consent of the 
mortgagee?

Mr. W isem an.— That w as the old position. It has 
been varied so that the m ortgagor can lease for 
seven years, provided that he is in possession, in 
the same w ay as a m ortgagor in possession can lease  
for seven years under the general law, pursuant to 
section 99 of the Property Law  Act.

B y Mr. M cDonald.— Is a m ortgagor now prevented  
from leasing unless the m orgagee consents?

Mr. W isem an.— Yes. I refer Mr. McDonald to 
section 131 of the 1928 Act. Consent m ust be 
obtained.

By Mr. M cDonald.— To m ake it binding against the 
mortgagee, but the m ortgagor could still lease and 
the m ortgagee would not be bound ?

Mr. W iseman.— Yes, and that position is not being 
interfered with.

B y Mr. Schilling.— Is there any virtue in the term  
of seven years?

Mr. W isem an.— I do not know of any.
B y Mr. M errifield.— Clauses 162 and 163 relate to 

matters that should be dealt w ith  under the Property  
Law A ct rather than th is Bill.

Mr. W isem an.— Those clauses come from  sections 
132 and 133 of the old Act. They have appeared in 
the legislation  for a long time, and it w as thought 
that they  should remain.

Bn Mr M e r r i f i e l d .  They appear to relate not to 
r e g is tr a t io n s  but to dealings between p a r tie s .

Mr. W isem an.— We tried to incorporate in the Bill 
as m any powers as w e could so that it would be in 
the nature of a code. It was recognized that it 
could not be a complete code as a number of m atters 
would be more appropriately dealt w ith  under the 
Property Law Act. It appeared to be convenient to 
leave some of those m atters in the Bill.

B y the Chairm an.— As to clauses 160 and 161, 
now a m ortgagor cannot make a lease for any period 
except w ith  the consent of the m ortgagee?

Mr. W isem an.— N ot against the mortgagee.
The Chairm an.— Under the provisions of the 

Property Law Act, he can make a lease of up to 
seven years, if  he is in possession of the land.

B y Mr. M cDonald.— The Property Law Act would 
bind the m ortgagee, if he did not consent?

B y the Chairm an.— Yes. W ill the effect of the Bill 
be to so change section 99 of the Property Law Act 
as to provide that the m ortgagor w ill have to obtain 
the consent of the m ortgagee to make the lease bind
ing on the m ortgagee?

Mr. W isem an.— No. We are bringing land under 
the A ct into line w ith  land not under the Act. If 
there w as a m ortgage on land under the Act, and if 
the m ortgagor w as left in possession, he could grant 
a lease for a period up to seven years, and that 
lease would be binding on the m ortgagee, whether 
he had consented or not. Under the 1928 Act, the 
position w as the reverse, and the m ortgagor of land 
could not grant any lease w hich would be binding on 
the m ortgagee unless he had obtained the consent 
of the m ortgagee. That applied to a lease for any 
term.

B y Mr. M cDonald.— In m ost m ortgages, there is a 
provision that the m ortgagor shall not enter into a 
lease w ithout the consent of the m ortgagee ?

Mr. W isem an.— That is to avoid the provisions of 
section 99 of the Property Law Act.

B y Mr. R eid.— In clause 160, would it not be 
better to say, “ No lease of land subject to a m ortgage 
or charge ” ? I think the expression “ No lease sub
ject to a m ortgage or charge ” is som ewhat obscure.

Mr. W isem an.— I agree w ith  the suggestion. I 
thought an alteration m ight be misleading.

Section 100 of the Property Law A ct is on the 
same footing as section 99. That provides that a 
m ortgagor and m ortgagee in possession can accept 
a surrender of lease. In clause 169 certain words are 
omitted.

B y Mr. McDonald.— In clause 168 I see a practical 
difficulty. If a lease is registered the w ay to get it 
off the register is for each party to sign. With the 
registration of w eekly tenancies there m ay be diffi
culty in getting the lease off the register because the 
tenant m ay have disappeared.

Mr. W isem an.— There are provisions for the making 
of rules in the Bill, and I would think a rule would 
be made to the effect that the Registrar would com
municate w ith  the tenant by registered mail asking 
him if  he still claimed to be the tenant, and if no 
reply were received that could be acted on.

B y Mr. B ailey.— W hat would be the advantage of 
registering w eekly leases?

Mr. Schilling. — The w eekly tenancy of a big build
ing in the city  m ight be a valuable asset.

Mr. McDonald.— A week would elapse before any
thing could be done against the tenant or landlord.

Mr. W isem an.— It is not exactly so. A weekly 
tenancy is not m erely for one week, but is of in
definite duration. W hile there is the 1948 Landlord 
and Tenant A ct it is of substantial importance.



M r. M cD onald.— A t the present tim e th ere are  
m an y w eek ly  tenancies because o f th e restrictions  
arisin g  out o f th e  w ar. U nder th is provision  H ousing  
C om m ission ten an ts w ill h ave to reg ister  their leases, 
but th ey  could pack up and go overnight.

M r. W isem an .— U nder the ru le-m aking provisions  
ex ten sive  rules w ould  be m ade sim ilar to th ose  under 
th e E n glish  Land R egistration  A ct.

T he C hairm an .— A nd th ose  rules w ill have to 
synchronize w ith  th e  A ct and com e into operation  
a t the sam e tim e.

M r. W isem an .— C lause 169 contains a consequential 
am endm ent m ade in accordance w ith  th e  alteration  
to  c lau se 160. There is a verbal am endm ent in clause  
171 because a section  w as w ron g ly  cited  in th e  1928 
A ct. The other provisions in th is  P art are clauses 
175 and 176. It is th ou gh t th a t a tru stee should have  
th e  sam e pow ers of leasin g  land under th e A ct as he  
has under th e  general law . T he ten an t for  life  is 
dealt w ith  in clause 176.

T he C o m m ittee  ad jou rn ed .
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M em bers P re se n t:
Mr. O ldham  in th e C h a ir;
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Council.
P. T. B yrnes,
A . M. Fraser,
G. S. M cArthur, 
A. E . M cDonald, 
F. M. Thom as,
D. J. W alters.

A ssem b ly .
Mr. B ailey ,
Mr. Barry,
Mr. M errifield, 
Mr. Reid.

Mr. H ubert D allas W isem an, of counsel, w a s in  
attendance.

T he C hairm an .— A t th e conclusion o f th e la st m eet
in g  w e  had com pleted  consideration  o f clause 176.

M r. W isem an .— C lause 177 is equ ivalent to  old 
section  145. N o com m ent is n ecessary  on th a t clause. 
C lause 178 g ives s ta tu to ry  effect and form  to a 
practice w h ich  p rev iou sly  ex isted  in cases w h ere  an  
executor or a trustee desired to m ortgage land. If  
h e  w ished  to exclude h is personal liab ility , leav in g  the  
m ortgage th e sole security , he could do so, and there  
w as no personal covenant by the m ortgagor to repay. 
T hat practice w as adm itted  by th e T itles Office, but 
there w as no particu lar au th ority  respecting  
m ortgages o f th a t kind and it w as considered desir
able th a t provision  should be m ade to enable  
m ortgages to be reg istered  w h ere it  w as agreed by  
th e  m ortgagor and th e  m ortgagee th a t the m ortgagor  
need not g ive  a personal covenant.

B y  M r. B a iley .— In a case o f th a t kind, th e  
m ortgagee w ould  have recourse on ly  to  th e secu rity  ?

M r. W isem an .— Yes.
T he C hairm an .— T hat position  still obtains in N ew  

South W ales. U nder the 1932 m oratorium , the  
personal covenant w as excluded by statu te .

Mr. W isem an .— I th ink  it  w as. This clause w ill 
carry th a t position  in to  effect. I t  provides th a t
personal lia b ility  m ay  be excluded, and th a t the  
lia b ility  under th e m ortgage m ay be lim ited  to the  
va lu e o f th e  a sset w h ich  th e m ortgagee  holds or m ay  
hold.

Mr. F raser.— T hat seem s to be reasonable, i f  the  
m ortgagee is prepared to look to th e  secu rity  alone, 
irrespective o f th e personal liab ility .

M r. W isem an .— It does. T he n ex t a lteration  is in  
clause 179 w h ere the w ords “ and such other persons 
as appear by th e  reg ister  book to be affected  ” are  
added. The am endm ent provides for  n otice to  be

given  to subsequent m ortgagees. Form erly, notice  
did not require to be given  to subsequent m ortgagees, 
and th ey  m igh t have had som e in terest in being  
g iven  notice. This clause w ill bring th e procedure 
into lin e  w ith  provisions under th e general law  w hich  
require notice  to be given  to subsequent m ortgagees.

The n ext a lteration  is in clause 181— lines 47 and 
48— w h ere the w ords “ and w ith  pow er to grant and 
reserve such party  w a ll easem ents ” are added. Clause 
181 deals w ith  sa les by m ortgagees. T hat addition  
w as decided on at th e su ggestion  of the Com m is
sioner o f T itles. It has happened th a t terraced  
houses h ave been m ortgaged  and subsequently sold by 
the m ortgagee. I t  w as desirable in such a case to 
have a pow er to reserve p arty  w a ll easem ents. That 
is the reason for th e  adding of th ose w ords.

B y  Mr. T hom as.— W ould th at apply  to an y  one 
property  in a terrace of houses?

Mr. W isem an .— If there w as a m ortgage on a 
particu lar house in a terrace and if  th a t house was 
sold  by th e m ortgagee it  m igh t be desirable to reserve 
a p arty  w a ll easem ent betw een  the tw o places. That 
could happen.

B y  M r. T hom as.— I h ave in m ind properties at 
N os. 77, 79, and 81 P erry-street, Collingwood. One 
of th e  houses, N o. 79, w a s sold  recently. There is 
no p arty  w a ll in connexion w ith  the property at 
N o. 79. The orig inal ow ner perm itted  the w alls to 
be p lugged and then  to h ave studs affixed to those 
w alls. Is it n ecessary  to m ake provision for a case 
of th a t kind?

M r. W isem an .— N o. T hat is another situation
altogether. P a rty  w a ll easem ents arise w here there 
is one d iv id in g  w a ll p artly  on the land of each adjoin
in g  ow ner, and it  is n ecessary  for th e owner of each 
property  to h ave th e r igh t to th e support of that 
w all.

M r. T hom as.— In som e terraces th e w all m ight be 
only 9 inches thick.

Mr. F ra ser .— T he th ickness o f the w a ll would not 
affect th e princip le involved.

Mr. W isem an .— In th e case cited by Mr. Thomas 
th e  title  to one property  w ould  end at the edge of 
th e  w a ll o f th a t property and th e tit le  to the other 
property  w ould  be sim ilar. T here w ould  be an agree
m ent betw een  th e  tw o ow ners of the adjoining  
properties th a t one w ould  be allow ed to tie  his w all 
to  th e w all o f th e other house.

B y  M r. T h om as.— T hat m igh t apply to property at 
th e  end o f a terrace, but w h a t is th e  position in 
regard to a property  in th e m iddle of a row of 
h o u se s?

M r. M errifield .— I th ink  Mr. T hom as’ point assum es 
th a t a w a ll rem ains com pletely  as part of a property, 
sa y  N o. 79, and th a t N o. 81 should have the right to 
th e support o f the w all o f N o. 79. Probably the 
expression  “ p arty  w a ll easem ent ” w ould not cover 
a case o f th a t kind.

M r. W isem an .— I w ould n ot th ink  s o ; it  would  
apply on ly  w here the w a ll served both properties.

The C h airm an .— In th e  other case, it becom es a 
m atter of agreem ent betw een the tw o owners.

Mr. F raser.— The clause relates only to sales of 
properties by m ortgagees.

M r. W isem a n .— T he point has arisen  in the past 
and it  w as su ggested  by the C om m issioner of Titles 
th a t it  w ould  be desirable to add to the clause the 
w ords I have quoted.

The n ext a lteration  is in clause 182. There is a 
slip  in th e side note w hich  should read “ section  149 ” 
— not “ section  140.” T he fo llow in g  w ords have been 
added a t th e end of th e paragraph (a ) u or other
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person appearing by the register book to be entitled  
thereto.” This clause deals w ith the application of 
the purchase money, and it is provided that the 
surplus of the purchase money, after paym ent of 
expenses, should be paid to the mortgagor. It was 
thought that the m ortgagor m ight in som e w ay  have  
dealt w ith  the reversion of the m oney and* those  
words would authorize a m ortgagor, who had a 
surplus oh  his hands, to  pay it to any other person 
appearing by the register book as being entitled  
thereto.

Mr. M erH field .— The letter  from  the Law Institu te  
refers to a proposed am endm ent in clause 182.

Mr, W isem an.— I th ink  that m ight require further  
consideration. It would appear desirable on its face, 
but is it desirable to pay the balance of the m ortgage  
money into the court and then require the mortgagor 
to go to the trouble and expense of gettin g  it out, 
w ithout the m ortgagee first m aking som e effort to 
pay the balance to th e m ortgagor?

Mr, BaAley.— The provision in the. clause seem s a 
sim pler one.

Mr. W isem an .— That would appear to cover prac
tica lly  every case. I should not lik e  a m ortgagor, 
Who m ight be aw ay, to be le ft out altogether.

B y Mr. F raser.— Is it p lacing an obligation on the  
m ortgagee ? W hy should an obligation be placed on 
the m ortgagee to see to th e application of th e  money, 
that he should have the burden first of sa tisfy in g  
h im self and th en  seein g  w hat other people are 
entitled  to under charge's, or som e form  of encum 
brance?

Mr. W isem an,— I think it would operate in this 
w ay. If w e stop a t the word “ m ortgagor ” at the  
end of lin e  29, that is how  it stood before in the 
principal Act. The m ortgagee alw ays had th e obli
gation of paying the surplus, if  any, to th e  m ortgagor. 
He know's w ho that is, as he h as dealt w ith  him; 
also, h e  appears on the register book as the owner. 
A ll that is being done is to add th e words “ or other 
person appearing by the register book to be entitled  
thereto .”

B y Mr. M cDonald.— If there w ere a  disputed claim  
as to who w as entitled  to the m oney he would have 
his ordinary rights there ?

Mr. W isem an.— That is so.
B y Mr. F raser .— It puts an obligation on the m ort

gagor. I f  som e one entered a caveat claim ing to 
have a good or bad’ claim  under the alleged dealing  
or docum ent w hich is the subject m atter of the  
caveat, then h as not the m ortgagee the duty to pay  
that m oney to th e person designated in the caveat?

Mr. W isem an.— No, as he is not a person appearing  
in the reg ister book to be entitled  thereto , A  person 
who has lodged a caveat is m erely  one asserting  som e  
right. U nless h e  proves- h is right in th e ordinary  
w ay he w ould not have any claim.

B y Mr. F raser.— In th e explanatory paper there 
appears— “ This am endm ent m akes provision for such 
a contingency. ‘ The person appearing by the register  
book to be entitled  ’ would probably be a person  
show n by the caveat to be so en titled .” The m ort
gagee’s attention  is directed to it by caveat. Is the 
burden then on th e m ortgagee to ascertain the facts  
on w hich th e  caveat is lodged and', if  so, having  
satisfied him self, m ust he pay the m oney to that 
person?

Mr. W isem an,— No, because the words “ person  
appearing by the register book to be entitled  thereto ” 
covers it. If it  is a perfectly  c lear title  it goes to the 
m ortgagor; if  there is some caveat on it, the 
m ortgagee say s “ One of you two is entitled to it, 
fight it out betw een yourselves.” It would be an 
inter-pleader proceeding so far as he is concerned.

B y Mr. R eid.— Is it desirable to have that situation  
arising for a m ortgagee ?

Mr. McDonald.— That is probably the point raised  
by the Law Institute.

Mr. F ra se r— It  that is so it ought to be paid into 
the court, as under the Local Government Act. I 
am not suggesting at the m oment that it is m eritori
ous or otherwise.

B y Mr. M cDonald.— The m ortgagee could be re
lieved of the burden by providing further that if  
there w as a disputed claim  he had to pay into 
court ?

Mr. W isem an.— I think that would be desirable. It 
would m eet m y criticism of a payment into court.

B y Mr. FraSer.— It would appear that in para
graph (a) of clause 182 there is an obligation on the 
m ortgagee, who has to account for the proceeds of 
the sale, of saying that the surplus shall be paid to 
the m ortgagor or other person appearing by the  
register book to be entitled thereto. If he goes to 
th e  register book has he to m ake an official exam ina
tion to see who is entitled to it? If he does, he may  
pay the w rong person.

Mr. W isem an.— I should think the register book 
would show it. Mr. McDonald’s suggestion is 
probably the simple solution.

B y Mr. M cDonald.— If there appear to be more 
than one person entitled, he could pay into court, 
drop out of it, and let the others fight it out between  
them selves.

Mr, W isem an .— I think that is a good idea.
TKp Chairm an.— The fact that a m ortgagee can 

pay the money into court w ill probably hasten the 
settlem ent of any argum ent between a caveator and 
m ortgagor.

Mr. M cDonald,— It would enable the m ortgagee to 
get rid of the money.

Mr. F raser.— This point should be discussed w ith  
the Law  Institute representative when he appears. /

Mr. W isem an .— I shall now deal w ith  clause 184.
In section 151 o f the Transfer of Land A ct 1928, thesej 
words appear— “ and m ay distrain upon the occupier 
or tenant of the land under the power to d istra in1 
h ereinafter contained.” Clause 184 is m erely a con
sequential amendment by reason of the abolition of 
distraint. That has been altered to conform with  
the am endm ent of the law.

Coming now to clause 186, section 155 of the  
Transfer of Land A ct provided a short form of 
covenant by m ortgagor to insure. That left it 
optional w hether or not there should be a covenant 
for insurance. Clause 186 implies a covenant on the 
m ortgagor to insure. There is a consequential 
amendment to the Fourteenth Schedule to comply 
with that alteration. The slight alteration of the 
Fourteenth Schedule is to add the words “ fixtures 
or other improvements.” Otherwise that covenant is 
the covenant that applied to the short form of words 
so used.

Clauise 193 as originally printed was right, but I 
altered it and it is now wrong. There have been 
amendments to paragraphs (£>) and (c), sub-clause
(2 ). There is a misprint in paragraph (b) where 
the words “ herein below ” appear. That should read 
“ hereinbefore.” That refers back to “ notice in 
w riting to pay ” in clause 179, That has been altered 
because in section 161 o f the Transfer of Land A ct 
1928 there w as a reference to “ N otice of sale ” and 
there w as no notice of sale which had been referred1 
to— it was “ notice to pay.” It w as a slip in  the  
section 161 and it should now re&d:—

(b) T h a t  no tice  to p ay  has  been  served  as here inbefore  
provided.



P aragrap h  (c )  is  added fo r  th is  reason . T here w e  
are d ea lin g  w ith  th e q u estion  o f fo rec lo su re  and th e  
prop erty  m u st p rev iou sly  h a v e  been offered for  sa le  
before  one can forec lo se . N a tu ra lly , th a t sa le  m ust 
have been in e ffec tiv e  becau se if  it  had been e ffective  
th e m o rtg a g ee  w ou ld  h ave received  h is  m on ey  and  
th ere  w ou ld  be no n eed  fo r  h is foreclosu re . It 
appeared th a t th e  offer fo r  sa le  could h ave been m ade  
at a n y  tim e, no m a tter  h ow  lon g  b efore, and th e  
v a lu e  o f th e  p rop erty  could  h a v e  in creased  con
s id erab ly  in  th e  m eantim e. It w a s  th ou gh t th a t th a t  
w a s n o t qu ite fa ir  to  th e  m ortgagor. The p roperty  
m igh t h a v e  been offered  fo r  sa le  during th e  depres
sion  and at p resen t th e  m o rtgagee  could  forec lo se  
and re ly  upon th a t sa le  w h ich  had been in effective  at  
th a t sta g e , and to-d ay g e t a va lu ab le  p rop erty  in to  
h is ow n hands, a t th e  ex p en se  o f  th e  m ortgagor. The 
term  of tw o  y ea rs w a s fixed as an arb itrary  period, 
as o n e  w h ich  w a s th ou gh t to be reasonab le.

B y  M r. M cD onald .— M ight it  n ot h ave th is  effect, 
th a t it  w ill m ean  th a t m o rtgagees, once h av in g  sub
m itted  a p rop erty  fo r  s'ale, w ill rea lize  th a t if  th ey  
do n ot fo rec lo se  w ith in  tw o  years, to  com ply w ith  th e  
law , th e y  m u st aga in  subm it it  fo r  sa le?  It m ight 
resu lt in m ore foreclosures, cu ttin g  out th e m ortgagor  
from  se llin g  on a r is in g  m arket, p a y in g  off th e  m ort
g a g e  and h a v in g  th e  b alan ce le ft . M ight it  not w ork  
in th a t w a y ?

M r. W isem an .— It m ight. It is a m atter for the con
sideration  of m em bers. There are tw o sides to it.

B y  M r. F ra ser .— W as th ere  m uch debate on th is  
proposal?  W ere reason s g iven  fo r  and a g a in st it, 
or how  did th e  period  of tw o y ea rs  com e to be fixed?

M r. W isem a n .— I h a v e  a defin ite reco llectio n  of it. 
The argu m en t proceeded a lon g  th e se  lin e s :— A s  
section  161 sto o d , it  had to be sh ow n  th a t th e  land  
m o rtgaged  h ad  been  offered  for  sa le . W e sta rted  on 
th a t point. Then th e  p o in t w a s ra ised  w h eth er  th a t  
w a s n ot g iv in g  an a d van tage  to th e m ortg a g ee . Mr. 
V oum ard su g g ested  th e  period  o f tw o years. I know  
th a t h e  and Mr. A d am  en tered  in to  th e  d iscussion . 
I th in k  w e  a ll did rea lly . It seem ed  th a t th e  m ort
g a g e e  m igh t h ave , say , in th e  depression  days  
offered  a p rop erty  fo r  sa le  and received  an insufficient 
offer and s im p ly  sa t back and w a ited  u n til th e  day  
w h en  th e  p rop erty  w a s valuab le.

B y  M r. M cDorwdd.— H e w en t in to  p ossession  in the  
m ean tim e?

M r. W isem an .— Y es.
M r. F ra ser .— P rob ab ly  th a t is th e reason . W hen  

th ere  w a s  a r is in g  m ark et th e  m ortgagor w ou ld  be 
in difficulty about se llin g  th e  property .

B y  M r. M cD onald.— Y es. T here are tw o sides to  
it, and  th ey  are both  im portant.

Mr. W isem an .— T hat is so.
B y  M r. M cD onald .— I th in k  th e C om m ittee w ould  

be a ss is ted  if  th e  actu a l num ber o f fo reclosu res could  
be a scerta in ed .

M r. W isem an .— Mr. M cDonald h as raised  another  
in cid en ta l point. A t presen t m ortgagees w ho have  
been in p ossession  o f land  fo r  a period of fifteen  years  
m ay m ak e an app lica tion  to be gran ted  a t it le  b y  
ad verse  p ossession . I do n ot th in k  th a t p osition  
w ill continue.

B y  M r. M cD on ald .— T he p erson al coven an ts are  
ex tin gu ish ed  a fter  fifteen  years.

M r. W isem a n .— T hat is so. I th in k  it w ill be found  
th a t th o se  ap p lica tion s, w h ich  w ere  form erly  granted  
by th e  C om m issioner, w ill no lon ger  be gran ted  
becau se o f certa in  m a tters  w h ich  h a v e  cropped up, 
a rtic le s  th a t h a v e  been w r it te n  and so on. I t  is  
ra th er  a liv e  q u estion  at th e  m om ent. I  th in k  it w ill  
be found  th a t m o rtg a g ees a re  to som e ex ten t now  
en d eavou rin g  to g e t ow nersh ip  o f th e  p roperties.

B y  M r. M cA rth u r .— T hey m ay not g et adverse  
possession  in th e  fu ture?

M r. W isem an .— If a m ortgagee  now  com es along  
and says, “ I have been in possession  for  fifteen  years, 
th ere fo re  g iv e  m e a c lea r  t it le  to th is land as ow ner  
by ad verse  p o ssessio n ,” I th ink  he w ill receive  a 
refu sal.

M r. F ra se r .— So he ought.
M r. W isem an .— T itles h a v e  been gran ted  until the  

la s t  w eek .
B y  Mr. M cD onald.— I am  not sure of th e practice, 

but w h en  an ap p lication  to fo rec lo se  is m ade does 
th e  T itles Office n o tify  the m ortgagor and g ive  him  
a la s t  op portun ity?

M r. W isem an .— I th in k  th a t w ould  be done.
Mr. F raser.— That w ould  have to be done because 

it  is akin  to forfe itu re .
M r. W isem an .— It corresponds to som e ex ten t w ith  

th e  action  o f fo rec lo su re  under gen era l law , and the  
m ortgagor w ould  h ave to be g iven  som e notice.

M r. M cD onald.— I should  lik e  to know  th e  actual 
num ber o f ap p lication s fo r  foreclosure. H aving  
regard to th e  num ber o f m ortgages I do n ot th ink  
there w ould  be v ery  m any.

M r. F raser.— It all depends on the period taken. 
I f th e  period from  1930 to 1935 w ere  taken  a num ber 
w ould  be found.

Mr. M cD onald.— I w ould not th ink  so having  
regard  to th e  num ber of m ortgages. I th ink  it  w ould  
be found th a t th e  p ercen tage w ou ld  rem ain  m uch the  
sam e.

Mr. B a rry .— There w as a num ber around 1930.
Mr. M cD onald.— In th ose  days th e  m ortgagees w ere  

prepared to nurse properties rath er than  h ave them  
on th e ir  hands.

M r. W isem an .— Y es.
M r. F ra ser .— I th ink  the v iew s of the L aw  Institute  

should  be obtained  on th is  m atter.
M r. M cD onald.— I should  lik e  to ascerta in  the  

num ber o f y e a r ly  foreclosu res s in ce  1930.
B y  th e  C h airm an .— W ill you  -obtain th a t in form a

tion  ?
M r. W isem an .— Y es. T he n ex t am endm ent is in 

p aragraph  (b )  o f sub-clause 1 o f c lau se  201, and it 
re la tes to  th e  sam e w ord s— “ w ith in  a period o f two  
y ea rs prior to th e  d a te  o f such ap p lica tion .” It is 
con seq u en tia l on th e  am endm ent in c lau se  193.

B y  M r. M errifield .— The L aw  In stitu te  raised 
objection  w h ere  m ortgage  m on ey  w a s to be paid into  
court. C lau se 197 provides th a t th e  m on ey  m ay be 
paid to th e  T reasurer.

Mr. W isem an .— T hat is in th e ca se  o f absence.

B y  Mr. M errifie ld .— T hat is a  con trad iction ?

M r. M cD onald.— One is in th e  case  o f a d ispute and 
th e  o th er is w h ere  th e  m o rtg a g ee  is absent, but there  
is no d ispute as to th e  title .

M r. F raser.— The m ortgagor has the m oney to pay, 
but can n ot lo ca te  th e  m o rtg a g ee  and1 th e m oney is 
paid to th e  T reasurer.

Mr. B a iley .— The Treasurer in vests that m oney.

M r. M cD onald .— Y es, and in due course accounts 
fo r  it  to  th e  m ortgagee .

M r. W isem a n .— C lauses 206, 207, 208, and 209 have  
been added. U nder th e T ra n sfer  o f L an d  A c t  1928 
th ere  w a s no r ig h t g iven  to a subsequent m ortgagee  
to tra n sfer  to h im se lf th e e s ta te  and in terest o f a 
prior m o rtg a g ee  w ho is en titled  to  and requires 
p aym en t o f  h is  m o rtg a g e  debt. C lause 206, w hich  
h a s been taken  from  th e  South A u stra lian  A ct of



1886, g ives the subsequent m ortgagee the right to 
pay off the earlier  m ortgagee, if he desires repay
m ent, and to step into h is shoes. It seem s a 
reasonable provision to make.

B y Mr. M cDonald.— I agree w ith  it, but 'there are 
two factors concerned. F irst, th e m ortgage shall 
have fallen  due and, secondly, the m ortgagee shall 
require paym ent. W hy should not th e  subsequent 
m ortgagee be given the right to pay off the first 
m ortgage w hen it fa lls  due w ithout the m ortgagee  
requiring paym ent ?

Mr. W isem an .— I am not quite sure about that for 
this reason: Suppose a first m ortgage fa lls  due
to-day. The m ortgagee m ight not require his m oney  
and the m ortgagor m ight be content to  let it sta y  
there. I f  the m ortgagee did not w ant his m oney  
such a provision w ould force him  to  accept on the 
due date. ,

B y Mr. M cDonald.— Yes, but it m ay be that the 
first m ortgagee has sufficient security, but a subse
quent m ortgagee is in a precarious position and  
cannot get any co-operation from  either th e first 
m ortgagee or th e m ortgagor ?

B y Mr. B a iley .— There are prior m ortgages w here  
the people receive advances from  the Governm ent?

Mr. M cD onald .— That is so. B ecause of the non- 
co-operation of the prior m ortgagee the subsequent 
m ortgagee m ight be excluded altogether. The object 
of this clause is th at when the first m ortgage falls  
due the first m ortgagee cannot say  that he does not 
want his m oney because the m ortgagor can come 
along and say  “ H ere it is .” If the m ortgagor can 
do that w h y cannot a subsequent m ortgagee do it 
and thereby put h im self in a better position so far  
as the subsequent m ortgage is concerned?

Mr. M cA rthur .— In other words, it gives him  the 
first m ortgage.

Mr. M cD onald .— That is so, and a greater contact 
with the m ortgagor.

Mr. B a iley .— He can do it w ith  the concurrence of 
the m ortgagor.

Mr. M cD onald:— H e cannot. It can be done only  
if  th e m ortgagee requires paym ent. That is the  
point I am m aking.

Mr. W isem an .— A re th ere  not two form s of m ort
gages? One is w here the due date is three m onths 
or six  m onths ahead and it is  anticipated that the  
m ortgage w ill continue indefinitely; th e  other is 
w here th ere  is a fixed m ortgage for three years, or 
some such period. In the form er case the subsequent 
m ortgagee can com e along at any tim e and say  
“ Here is th e m oney.” Is th a t w hat is desired?

B y Mr. M cD on ald— Y es. I think it m ay be pre
ferable to g ive  him  that right. H owever, le t us1 
return to the position of foreclosures. A  first m ort
gagee, by w a itin g  long enough, m ay hope to be in a 
position of foreclosin g  at som e tim e, thereby com 
pletely excluding subsequent encum brances and m ort
gagees. The subsequent m ortgagee w ould be le ft w ith  
no rights.

Mr. W isem an.— Yes, he would be excluded  
altogether.

B y Mr. M cD onald— If on the due date of a first 
m ortgage a subsequent m ortgagee could pay the first 
m ortgagee and have the m ortgage transferred to 
him self, I cannot see anyth ing wrong. The m ort
gagor would not suffer ?

Mr. W isem an .— H e would not suffer in the slightest 
degree.

Mr. McDonald.— The subsequent m ortgagee, the 
man who has taken the real risk, is then placed in a 
better position.

B y Mr. F raser .— The mortgagor does not suffer 
legally?

Mr. W isem an.— No. He m ay suffer in another  
way. The first m ortgagee m ight have been sym 
pathetic but an unsym pathetic m ortgagee m ight take 
over.

Mr. M cDonald .— That is so, but the unsym pathetic  
m ortgagee has taken the risk in gettin g  behind the 
first m ortgage and financing the m ortgagor.

Mr. B a iley .— If the m ortgagor agrees that the 
second m ortgagee should lend m oney at a  reduced 
rate of in terest he would be placed in a position to 
pay off the first m ortgage.

Mr. M cDonald .— That could be worked out by a 
practical m ethod w hereby the subsequent m ortgagee  
would advance the m ortgagor the m oney to pay the 
first m ortgagee. The subsequent m ortgagee would 
then take out a fresh  m ortgage.

Mr. M cA rthur .— He can do that in any case.
Mr. M cDonald.— Yes.
B y Mr. R eid .— Has it been found that this provision  

is required?
Mr. W isem an .— I think I can answer that. When 

I w as perusing various A cts to  ascertain the best 
possible im provem ents to the ex isting  leg islation  I 
cam e across this section in the South A ustralian Act. 
It seem ed a desirable provision because it gave some 
help to the puisne incumbrancer.

Mr. R eid .— To m y know ledge there has been nothing  
to prevent first and second m ortgagees from  getting  
their heads together and one transferring the other’s 
m ortgage to him self. It seem s to me th at this clause 
is unnecessary.

Mr. M cDonald .— It is not unnecessary, because 
when a first m ortgagee presses for h is m oney the 
second m ortgagee, more often than not to save him self 
has to find the m oney and m ore or less bargain w ith  
th e  first m ortgagee by saying, “ Do not sell the 
property, transfer your m ortgage to me. Here is 
the m oney.”

Mr. R eid.— Yes. This provision does no m ore than 
to m ake it law ful for him  to do so. It gives him no 
right to compel.

Mr. W isem an .— I think it does give him that right.

Mr. M cDonald .— It gives him the right, first, when 
th e  m ortgage fa lls  due, and, secondly, when the 
m ortgagee requires a paym ent. I cannot see the 
n ecessity  of the w ords “ And the m ortgagee shall 
require paym ent.”

Mr. F raser .— I agree w ith Mr. Reid that it is rather 
strange language to use.

Mr. W isem an .— I think the only interpretation that 
can be placed on it is that it gives him  a right in 
those circumstances.

Mr. M cDonald .— Even if the m oney falls due and 
the first m ortgagee requires paym ent he can say  
that he w ill not transfer the m ortgage to the second 
m ortgagee, but that he w ill proceed w ith the ordinary 
remedy. That forces th e  second m ortgagee to buy 
the property and pay for all advertising. It saves 
the first m ortgagee expenses, commission, and all 
that sort of thing.

B y  Mr. F raser .— Could not a m ortgagee adopt that 
attitude under clause 206?

Mr. W isem an .— I do not think so because the 
second m ortgagee could come along and say, “ Here 
is your money, transfer your m ortgage to m e.”

Mr. F raser .— A ll th is provision does is to make it 
a law ful transaction.



M r. W a lte rs .— O nly if  th e  m o rtg a g ee  requires th e  
m oney.

M r. W isem an .— Yes.
B y  M r. W a lte r s .— T hat does n ot m ak e it  law fu l.

W hat is th e  p osition  if  th e  m o rtg a g ee  does n ot  
requ ire th e  m on ey?

M r. W isem a n .— T he p oin t does n ot ar ise  in th at  
case.

M r. F ra se r .— I sh ou ld  lik e  to h ea r  th e  L aw  In stitu te  
and Mr. V an ce  on c lau se  206.

B y  th e  C h a irm a n .— Is th ere  an y  objection  to m y  
su pp ly ing  th e  L aw  In s t itu te  w ith  a copy o f th e  
tran scrip t so th a t w h en  its  rep resen ta tiv es  com e  
b efore us th ey  can deal w ith  th ese  m a tters  ? I do 
not see any objection, but I do not w ish  to do so 
w ith o u t a sk in g  for  th e  perm is'sion o f th e  C om m ittee.

M r. M cD on ald .— I th in k  it  w ou ld  be w orth  w h ile  
to do so.

M r. F ra se r .— I do n o t see  a n y  objection .
B y  M r. B a ile y .— T hen fu rth er  con sid eration  of 

c la u se  206 is to  be deferred  ?

T he C h airm an .— Y es.

B y  M r. M cD on ald .— In regard  to  c lau se  206 h a v e  
w e  m ad e a n o te  to m ak e it  “ m an d atory  ” ra th er  
th an  “ la w f u l” ?

T he C h airm an .— Y es.

B y  M r. T h o m a s .— H ave th e  n o tice s  o f w h ich  you  
speak any ex isten ce  or are th ey  su pposititious?

M r. M cD on ald .— I h a v e  seen  a first m o rtg a g ee  m ak e  
it m ore exp en sive  fo r  a secon d  m o rtg a g ee  to get in to  
a b etter  p osition  b y  p u ttin g  a prop erty  up for sale, 
and th e  second m o rtg a g ee  h a s  n o t on ly  to  p ay  a ll 
th e  m on ey  ow in g  to th e  first m ortgagee , but th e  
ad d itio n a l exp en se occasion ed  by th e  sale, in clu d in g  
th e  a g e n t’s  com m ission . One h e s ita te s  to  sa y  it, but 
agen ts a rra n g e  lien s or m o rtgages. T h at adds a 
debt on a prop erty  th a t need  n ot h a v e  been added.

M r. B a ile y .— G ettin g  back to c lau se 206, I th ink  
th e  fo llo w in g  w ord s in th e  second lin e  should  be 
om itted :— “ and th e  m o rtg a g ee  sh a ll requ ire p ay
m en t o f th e  sa m e,” as w e ll as th e  fo llo w in g  w ords  
in th e fou rth  lin e :— “ requiring such p a y m e n t”. I 
a lso  w ish  to in sert a fte r  th e  w ord  “ tender ” th e  
w ords “ w ith  the consent of th e m ortgagor ” .

B y  M r. M cDonaild.— W hy should  th e  m ortgagor  
con sen t?

M r. B a ile y .— H e arran ges w ith  th e  second m o rt
g a g ee  to  find th e  m oney.

M r. M cD on ald .— H e need n ot n ecessa r ily  arrange  
th a t. T he m o rtg a g o r’s p osition  w ould  n ot be jeop ar
dized by th e su ggestion , but it  does to som e ex ten t  
p rotect th e  secon d  m o rtg a g ee  w ho h as been th e m an  
to ta k e  an y  risk.

B y  M r. W a lte r s .— Could n ot th e  m an p ay  off the  
first m ortgage, and h e w ou ld  g et a h igh er  rate  of  
in terest on th e  second m ortgage?

M r. M cD on ald .— T he m ortg a g o r  w ou ld  be in no 
w o rse  p osition  in a n y  w&y.

M r. W a lte r s .— H e m ay  h a v e  a m ore u n sym p ath etic  
m an to deal w ith .

M r. M cD on ald .— H e tak es over th e  first m o rtg a g e  
and h e  can act on ly  w ith in  th e  sectio n s of th e  A ct or 
w ith in  th e  sp ecia l p rov ision s in th e  docum ent.

M r. F ra se r .— I do n ot suppose w e  h a v e  to deal w ith  
th e  m a tter  on  a sym p a th etic  b asis?

B y  M r. B a ile y .— L et u s sa y  th a t th e  first m o rt
g a g e  is overd u e. W hy should  n ot th e  ow n er o f th e  
land  en ter  in to  an  agreem en t to  p ay  off th e  first  
m ortgage?

Mr. M cD onald .— T he second m ortgagee  m ay  prefer  
to put h im se lf in a sa fer  leg a l p osition  to p ay  th e  
m on ey  th a t h e  advanced.

M r. F ra se r .— If th e  m ortgagor is w illin g  th e  m atter  
can be ea s ily  arranged . If th e  first m ortgagee  is 
reca lc itran t th e  second m o rtgagee  is le ft  out.

M r. W isem an .— T here is a poin t th a t has occurred  
to m e, but it  is  a m a tter  of policy . If th e  suggestion  
w&s adopted  w h a t w ou ld  b e  th e  a ttitu d e  of the first' 
m ortgagee  w ho w ould  know  th ere  w a s  a fixed date  
and m igh t be look in g  for  a lon g-term  in vestm en t?

B y  M r. M cD onald .— T he m on ey  is len t and the  
u su al form  p rescribes fo r  rep aym en t w ith in  s ix  
m onths, and it  provides fu r th er  th a t if  th e  in terest 
is paid the m oney w ill not be called up for three or 
five years. T he question  is, w h a t is th e  date w hen  
th e  m on ey  is  due?

M r. W isem a n .— T he question  needs to be looked  
into.

M r. M cD onald .— It could be ea s ily  got over.

M r. F ra se r .— It seem s th a t c lau se  206 needs further  
consideration .

M r. W isem a n .— C lause 207 is new  and w as introduced  
because it w as thought th at it  w ould provide a short 
and in exp en sive w a y  o f dealing w ith  certain  in terests. 
In th e  1915 A cts  and1 ea r lier  m easu res a form  of  
“ T ran sfer  o f L and or o f a L ease, M ortgage or 
C harge b y  E n d orsem en t ” w a s provided. T hat w as  
om itted  from  th e  1928 A ct. I th ink  difficulties w ere  
fe lt  or w ere  crea ted  in regard  to  th e  u se  of th a t  
form ; it  w as n ot used in V ictoria  to an y  exten t. I 
m ade inqu iries from  th e  R eg istrar  in N ew  South  
W ales and h e  in form ed  m e th a t during th e  year 1947 
in th a t S ta te  th ere  w ere  1306 in stru m en ts of the 
n atu re  referred  to in c lau se  207. It appeared to be 
a con ven ien t clause, and it w a s  considered  desirable  
to include it  in th e  V ictorian  leg is la tio n .

Mr. M cD onald .— It m ere ly  sh orten s th e form s being  
used.

M r. F ra se r .— In stead  o f  h a v in g  a d ischarge of a 
m o rtg a g e  th ere  is  an en d orsem en t?

M r. M cD on ald .— I th in k  in South  A u stra lia  a dis
ch arge is  receip ted  and both  p arties sign  it. We 
surrender a lease  by p utting  the w ord “surrendered ” 
at th e  bottom  o f th e  docum ent.

M r. B a ile y .— I th in k  a receip t is accepted at the  
T itles Office as a d isch arge o f a m o rtg a g e  so long as 
th e  officers are  satisfied  th a t it w a s signed  by the  
m ortgagee .

M r. M cD on ald .— If I w ere  a m o rtgagee  I w ould  
p refer Mr. W isem an ’s  form .

M r. B a ile y .— C lau se 207 varies th e  form . A copy  
of the m ortgage is lodged a t the T itles Office.

Mr. W isem an .— Y es.
M r. B a ile y .— H ow  is it endorsed?
Thie Chairrman .— T he R eg istrar  can cels it on the  

back.
M r. F ra se r .— T hat m em orandum  con ta in in g  the  

v a ria tio n  w ill be endorsed  on th e  docum ent lodged  
in th e  T itle s  Office.

M r. M cD on ald .— I th in k  th e  m em orandum  w ill be 
th e  sam e as th e  m o rtg a g e  in duplicate.

M r. W isem a n .— T hat is w h a t is envisaged .
M r. M cD on ald .— One copy w ill be reta in ed  by the  

T itles Office.
M r. B a ile y .— A nd th e  T itles Office w ill a ttach  it.
M r. M cD onald.— Y es. T hat is  w h y  th ere  is pro

v ision  fo r  rules in one o f th e  form s prescribed.



Mr. W isem an .— I should add that th is  provision: 
differs from  the N ew  South W ales leg islation  in that 
the w ords in brackets, just before sub-clause (2 ), 
“ (including any puisne incum brancer adversely  
affected )” have been added, because there has been  
som e dispute as to w hether or not those persons are 
bound. To overcom e the doubt, those words have  
been added.

B y Mr. M cD onald .— If the m em orandum  is not 
signed by the subsequent puisne incum brancer, it 
cannot be registered?

Mr. W isem an .— That is so. If the words are le ft1 
out, the sam e difficulty as ex isted  in the past w ill 
continue, and there w ill be doubt w hether a puisne  
incum brancer is bound or not.

B y Mr. M cD onald .— W hy should it not be reg istered  
even although the puisne incum brancer is not bound 
by it?

Mr. W isem an .— I think uncertainty  m ight be 
created as to w hat the exact effect of the registration  
would be. In the circum stances, I think the provision  
is necessary. A  docum ent w ould be registered w hich  
apparently cleared th e title , but possibly there w ould  
still be som eth ing outstanding.

B y Mr. F ra ser .— W hat do you regard as a “ puisne  
incumbrancer ” ?

Mr. W isem an .— A  second, third, or fourth  m ort
gagee.

B y Mr. F raser .— W hy should th ey  be considered?  
Suppose the first m ortgagee w ished  to reduce the rate  
of interest.

Mr. M cD onald .— H e w ould  not consent in that case.
Mr. W isem an .— H e w ould not be adversely affected.
Mr. M cDonald .— W here it w as proposed to increase  

the rate of in terest from , say, 5 per cent, to 8 per  
cent., the puisne incum brancer m ight say, “ I w ill 
not sign .” Then, th e  first m ortgagee could not 
register th e m em orandum . I cannot see w h y h e  
should not reg ister  th e mem orandum , leaving any  
legal rights as they existed  before registration. 
H owever, there m ay be som e reason for it w hich I 
cannot see at th e m om ent.

The C hairm an .— I think w e had better look into  
it further.

The C om m ittee  adjourrted.

FRIDAY, 1 2 t h  AUGUST, 1 9 4 9 .

M em bers P resen t:
Mr. Oldham in th e  C hair;

Council.
The Hon. P. T. Byrnes, 
The Hon. A. M. Fraser, 
The Hon. F. M. Thom as.

A ssem bly . 
Mr. B ailey,
Mr. Barry,
Mr. Merrifield, 
Mr. Reid.

Mr. H ubert D allas W isem an, of counsel, w as in 
attendance.

Mr. W isem an.— A  request w as m ade at the last 
m eeting of the C om m ittee for the production of a 
list of foreclosures on an annual basis since 1930. I 
applied to th e C om m issioner for the inform ation, 
w hich he supplied. This is it :—

1930—  63 1940— 41
1931— 191 1941— 30
1932— 220 1942— 10
1933— 147 1943— 16
1934— 120 1944—  7
1935— 117 1945—  8
1936— 106 1946—  4
1937—  80 1947— N il
1938—  62 1948—  6
1939—  41 1949—  3 (seven m onths)

The C om m ittee w ill notice that in 1932, w hich w as 
the h ighest year since 1930, the foreclosures w ere  
220, and that in 1947 they w ere nil.

B y Mr. R e id .— Do th e figures represent actual 
orders m ade by the Commissioner, or do they refer 
to  applications som e of w hich m ight not have been 
proceeded w ith?

Mr. W isem an .— I cannot answ er that question  
definitely. I understood they w ere applications, and 
I understood they w ere completed, but that w as on ly  
an inference I drew. I do not know w hether the  
Com m ittee w ishes to have details of sales by m ort
gagees.

The C hairm an .— I do not think w e need that for 
our purposes.

Mr. W isem an .— A nother m atter raised at the last 
m eeting w as a letter  dated the 8th of A ugust of this 
year from  the secretary o f the M unicipal A ssociation  
of V ictoria. It referred to the portion w hich was 
deleted from  the old section 72, w hich is the present 
clause 104, and it states th a t it deprived them  of 
protection given to charges w ith  respect to street 
construction and other m atters for w hich a certificate  
m ay be obtained under section 385 o f th e Local 
Governm ent A ct 1946. The words deleted from  the 
old section 72, w hich I think are referred to, are: 
“ A  charge in favour of any public corporate body.” 
I th in k  th e  deletion of those w ords has excluded the 
protection form erly  afforded to charges for street 
construction under th e Local Governm ent A ct, and 
I quite agree w ith  the suggestion in the letter. Som e 
provision should be m ade to  protect charges on land  
in favour of m unicipal bodies. I think it is  in accord  
w ith  the general schem e of the Bill, under w hich  
the practice is to go to a m unicipal authority for the  
inform ation. N o particular difficulty is occasioned. 
An am endm ent should be m ade to include the sug
gestion.

B y  Mr. M errifield .— W ould that apply to sew erage  
authorities ?

Mr. W isem an .— I do not think so, but only to 
m unicipal charges.

Mr. R e id .— The point Mr. Merrifield has made is 
very im portant. When you are m aking inquiries 
about these charges you m ay find that there is a 
sew erage authority, perhaps the Melbourne and  
M etropolitan Board of W orks or a local sew erage  
au th ority  in the country, w hich has a charge against 
the land. We have to give som e consideration to 
the point.

Mr. W isem an .— W hat is the practice when m aking  
an inquiry to find out w hether there are sew erage  
charges due on land?

Mr. R eid .— U sually when titles in the Melbourne 
m etropolitan area are being searched it is necessary  
to get a  certificate from  the Board o f Works w ith  
respect to the Board’s charges for w ater rates and 
construction work. The sam e would apply to any  
country sew erage authorities. It would be standard  
practice to make those inquiries.

The C hairm an .— Investigations are made regarding  
a number of m atters w here there is  a charge on the 
land. If I remember rightly those inquiries are made 
of the Board of Land and Works, the Farm ers’ Debts 
Adjustm ent Board, the Land Tax Commissioner—  
both S tate and Federal— and other bodies. I think  
it w ill be necessary before w e have finished to have  
a central registry.

Mr. W isem an .— It w as fe lt that if  there w ere a 
charge under any of those A cts— I think the Fruit 
and V egetables A ct w as one and the Fences Act was 
another— a caveat should be lodged and the infor
m ation should be available at the Titles Office instead



of th e  purchaser h av in g  to find out b y  inquiries at 
different places. T hat w as a question of policy  w hich  
w as considered, and it  w as th ou gh t very  desirable to 
h ave a ll charges noted  in th e  reg ister. T hat is the  
reason  w h y  th e  provision  in section  72 w as om itted. 
So fa r  as m unicipal charges are  concerned th ey  
w ould  be included in th e  ordinary le tter  regard ing  
rates. S ew erage au th orities m ay be in a sim ilar  
position . It w as desired to e lim in ate  the n ecessity  
for  inquiring of different bodies about a ll th e  other  
charges th a t w ere  floating  around and th e  ex isten ce  
of w hich  it w a s  difficult even to guess.

B y  Mr. F raser.— W hat w ould  be em braced in “ cor
p orate body ” in section  72?

Mr. W isem an .— I th ink  it w ould  include a m unicipal 
body. T hat w ould  cover a m unicipality .

B y  Mr. F ra ser .— U n less  th a t is th e case, a m unici
p a lity  w ou ld  n ot be covered under section  72.

M r. W isem an .— I quite a gree  w ith  that.
M r. F raser.— The ch an ge  is in favou r of a respon

sib le M inister, or an y  G overnm ent departm ent, or 
any public corporate body, and unless a public cor
p orate body includes m unicipal or sew era g e  au th ori
ties, th ey  w ere  not covered under section  72.

Mr. W isem an .— T hat is so. It m ay be desirable  
to consider th is m atter  m ore fu lly .

B y  th e  C hairm an .— W ith w h a t end in v iew ?
M r. W isem an .— Mr. M errifield suggested  that 

sew erage  charges should be included. The v iew  of 
th e  sub-com m ittee w a s th a t it  w as desirable to leave  
th e  provision as it stands.

B y  th e  C hairm an .— Is a sew erage charge not a 
charge on th e  land a t present ?

M r. W isem an .— I th ink  so.
Mr. R e id .— W ithout referrin g  to th e  A ct, I w ould  

sa y  th a t it  is.
B y  th e  C hairm an .— W hat is in Mr. M errifield’s  

m ind? I do not th ink  it is our duty to  g ive to public 
a u th orities r igh ts w hich  th ey  do n ot now  possess.

Mr. R eid .— I qu ite a g ree  w ith  th a t contention , but 
th e point Mr. M errifield ra ises is bound to be brought 
forw ard  during th e  d iscussion o f th is B ill in th e  
H ouse. Probably, a good deal o f pressure w ill be 
brought on b eh alf o f som e public sew erage  au th orities  
to ensure th a t th ey  are n ot put into any w orse  
position .

M r. F raser.— W hen labour and m ateria ls  becom e 
availab le, m any m u n icip alities w ill be proceeding  
w ith  ex ten sive  schem es of reconstruction , involv ing  
th e lodgm ent of a caveat aga in st a lm ost every  block  
o f  land.

M r. M errifield .— T here is another situ a tion  th at can  
arise  as betw een ind iv iduals, in regard to orders by  
the M elbourne and M etropolitan  Board of W orks for  
the in sta lla tion  of jo in t branch sew ers. T here m ay  
be an in terva l o f m any years b etw een  th e  erection  of 
one build ing and th a t on th e  adjo in ing  land. In the  
m eantim e, one ow ner has had to pay  th e  w h o le  of 
th e cost and is n o t able to  recover h a lf o f it  u n til th e  
other build ing has been erected .

B y  M r. F raser.— Is th ere  n ot a s ta tu to ry  provision  
in th e  M elbourne and M etropolitan B oard of W orks 
A ct?

Mr. M errifield .— The B oard forces th e one builder 
to in sta ll a com plete jo int branch sew er. There is 
no provision  p rotectin g  him  or to a ss is t him  in 
recoverin g  h a lf th e cost from  th e  adjacent owner. 
If tran saction s occur in rela tion  to the other block, 
a difficult situ a tion  can arise. A pparently , no r ight 
is g iven to th e  ow ner fo r  w hom  th e w ork  w as carried  
out in th e  first p lace to lod ge a cavea t in order to 
p rotect h im self.

Mr. W isem an.— I do not th ink th e provision that 
w e h a v e  been d iscussing a ffects such a position .

Mr. F raser.— Provided th at the case cited by Mr. 
M errifield cam e under th e M elbourne and M etropoli
tan  B oard of W orks A ct, th e  ow ner w ould -have the  
righ t to recover from  th e  second builder.

M r. M errifie ld .— I thought th a t it did.
Mr. F raser.— If th e ow ner cannot recover by action  

there does not seem  to be any reason w h y  he should  
h ave a secured debt.

M r. M errifield .— It seem s a ltogeth er  w rong that 
w hen a condition  is enforced by a sew erage authority  
fo r  an in sta lla tion  th a t w ill serve a second party  in 
th e  circum stances I h ave described, there should be 
no m eans by w hich  th e first p arty  could be protected.

M r. F ra ser .— If th e  position  is th at under the 
ex istin g  leg is la tio n  h e  has not th e  r ight to recover, 
he could not be m ade a secured creditor under this 
new  con so lid atin g  m easure.

M r. M errifield .— N o. This is  th e point at which  
caveats and the lik e  could be lodged to support a 
claim . T he first ow ner in th e  case  I suggested  
should be en titled  to lodge a caveat in order to have  
th e  m atter  considered at th e  appropriate tim e.

Mr. F raser.— H e w ould  be able to  lodge a caveat 
on ly  in connection  w ith  the charge in relation  to the 
land. A  caveat cannot be lodged by a person sim ply  
because som e one else  is indebted to  him . The action  
m ust ar ise  out o f a charge on th e land itself.

Mr. M errifield .— The point is th at the individual 
w ould  be forced  in to  th e sam e position  as an 
au th ority ; th a t is  to say , h e  w ould  h ave undertaken  
on M s own land  w ork  th a t served som e one else, 
and m igh t h a v e  no p rotection  in respect of recovering  
th e proper proportion  of th e  cost. The suggestion  is 
th a t p ossib ly  th ere  h a s been put into th e present 
m easure a provision  protectin g  public authorities, but 
not p rivate  parties.

B y  Mr. F raser.— W hat about contacting the Mel
bourne and M etropolitan  B oard o f W orks to  ascertain  
w h eth er it1 can refer  to a section  in th e  relevant Act 
w h ich  g ives a m an th e  righ t to recover?

M r. W isem an .— Is th ere  not a d istinction? Pro
tection  ought to be g iven  in re la tio n  to municipal 
ch arges on land, w h eth er  th ey  are for rates, street 
construction , or for  sew erage  w orks and undertakings 
of th a t kind. A ll other charges should be notified 
by caveat.

B y  Mr. B yrn es.— A re n ot sew erage rates a charge 
on th e  land?

T he C hairm an.— Yes.
B y  M r. F raser.— A nd th ey  are protected  under 

clau se 104 o f th e  B ill?
Mr. W isem an .— R ates are protected, but th e  present 

d iscussion  has centred on a cap ita l charge for con
stru ction al w orks. Som e definition as to m unicipal 
charges m ay be desirable.

The C hairm an .— T hat is so.
Mr. R eid .— It w ould m eet th e point raised  by Mr. 

M errifield.
(Mr.  O ldham  being called a w a y , Mr. F raser w as  

appo in ted  to  th e  C hair.)
M r. W isem an .— A t th is  stage , I sh a ll refer to a 

le tter , dated  the 4th  of A ugust, from  th e  secretary  
of th e L aw  In stitu te , in w hich  certain  additional 
rep resen tation s are m ade. For exam ple—

(a)  H a v in g  r e g a r d  to  t h e  difficulties a n d  expen se  of 
o b ta in in g  su rv e y s  in  t h e  c o u n try ,  t h e  R e g i s t r a r  of T it les  
sh ou ld  be  r e q u i r e d  on a n  a p p l i c a t io n  to  b r in g  lan d  u n d e r  
t h e  A c t  o r  to  r e c t i f y  a  c e r t i f ic a te  to  a c c e p t  s u rv e y  in fo r 
m a t io n  c o n c e rn in g  th e  r e l e v a n t  la n d  w h ic h  is a l r e a d y  in 
t h e  T i t le s  Office a s  a  r e s u l t  o f  a p p l ic a t io n s  in re s p e c t  of



o th e r  land  in  th e  v ic in ity , w ith o u t p u ttin g  th e  ap p lica n t 
to  th e  e x p e n se  o f  a  su rv e y  w h ich  m a y  su b seq u en tly  prove  
to  be u n n ecessa ry . I t  is su g g es ted  th a t  th e  B ill be  
am ended .

The principle therein  stated  m ay be desirable, but 
w hat fo llow s in the le tter  is rather & npn sequitur, 
because the first proposed am endm ent refers to para
graph (a ) o f su b c la u se  (1) o f clause 68 of the Bill 
and the second to clause 72. Clauses 68 and 72 come 
w ithin  P art IIL of the B ill w hich deals w ith  statutory  
registration  of land as d istinct from  applications to 
bring land under the A ct. Those do not appear to 
be the appropriate clauses in w hich to incorporate 
the am endm ents outlined! in the letter . I am not 
criticizing the desirability  of the am endm ents, but I 
am suggesting that som e other place and form  m ay  
be determ ined for them.

B y the C hairm an .— Are not both voluntary and com
pulsory applications covered?

Mr. W isem an .— The com pulsory applications are 
under th e  control o f the Com m issioner. If he has 
the inform ation in the Titles Office, I should not think  
he w ould be w astin g  Ms tim e applying for other  
surveys. If desired, it could be m ade clear that both 
positions are covered. If the am endm ent in question  
is made, it w ill probably affect- only land brought 
under P art III,, w hich  is not w h at is aim ed at by 
the Law  Institute.

B y Mr. M errifield .— If it is applicable to the parti
cular Part, is  it not equally justifiable in  every Part 
of the A ct that requires the lodgm ent o f plans of 
survey?

Mr. W isem an .— It is applicable to applications 
coming under Part II., but I do not th ink it arises 
in relation to the C om m issioner’s action under Part
III., though that m ay be possible.

B y Mr. M errifield .— Is it  not equally justified in 
Part III.?

Mr. W isem an.— Yes.
B y Mr. R e id .— Is not th is a m atter of adm inistra

tion  through the regulations w e have in mind?
Mr. W isem an .— I th in k  it is. It appears to be a 

m atter for th e rules.
Mr. M errifield .— E xperience goes to suggest that 

there would be a number of practical objections to 
the am endm ent and that it w ould cause considerable  
difficulty.

Mr. W isem an .— That m ay be so.
B y Mr. B a iley .— Could not th e  question be discussed  

when T itles Office officials are present?

Mr. M errifield .— I think the In stitu te  of Surveyors 
w ill m ake certain representations on th e  m atter. 
When survey inform ation is subm itted to the Titles 
Office, in norm al circum stances it  is valid for two 
years, a fter w hich period it is presumed to be sta le  
and unreliable. If th e  owner of an adjacent property 
considers that the inform ation is of value to him, he 
can m ake application accordingly. Inform ation  
lodged m ay h ave been regarded as applicable for 
several years, but no one can say  w hat changes have  
occurred in  th e m eantim e in the conditions of the 
grant. The original declarations and so forth m ay  
be a dead letter.

Mr. W isem an .— That is a technical m atter.

B y the C hairm an .— Is it not open to th e  Titles 
Office, under sub-clause (1) of clause 68, to dispense 
with the lodging of a plan survey and field notes or 
to use others th a t m ay already be available? Para
graph (a)  of sub-clause (1) reads

U n til h e  is sa tisfied  by  th e  d ep o sit o f  a  su rv e y  plan, 
to g e th e r  w ith  su ch  o th er  ev id en ce  as h e  m a y  d eem  
n ecessa ry , or  by  so m e o th er  m e a n s ........................

Is the expression “ or by som e other means ” the 
alternative to  the expression, “ w ith  such other 
evidence,” m aking the deposit of th e  survey plan a 
condition precedent ?

Mr. W isem an .— I should think the Registrar would 
need a survey plan, if one w as not already available.

B y the Chairm an .— If the construction I have m en
tioned is correct, th e  point w ill be covered?

Mr. W isem an.— Yes. Clause 72 o f the Bill deals 
w ith the title, w hereas sub-paragraph (2) of the 
letter from the Law Institute relates to the description, 
a different matter, and it should be given further con
sideration. I have no criticism  to offer of sub-para
graph (3 ) of the letter.

B y Mr. M errifield .— Is not that the m achinery part 
of sub-paragraph (1) ?

Mr. W isem an .— It is. If the point is not already  
covered, I can see no objection to the suggestion. 
These w ill be transm ission applications, and caveators 
should not be called upon to support the'ir caveats.

Mr. R eid .— I agree w ith  th a t comment.
B y the C hairm an .— Is it suggested that an am end

m ent should be made?
Mr. W isem an.— Yes.
The C hairm an .— I think the Com m ittee should w ait 

until it is  inform ed of suggested amendments.
Mr. W isem an .— Possibly the request in paragraph

(c) o f the letter could be le ft over until the Com
m ittee is discussing stay  orders.

The C hairm an .— That w ill be done. I do not think  
it is w ith in  the province of this Com m ittee to prepare 
am endm ents for interested parties. Am endm ents 
should be submitted for our consideration.

Mr. W isem an .— I shall now return to a discussion  
of the Bill. C lause 208 is m eant to express the prin
ciple w hich has been acted upon generally  w ithout 
leg isla tive  sanction, and it is to cover the position  
of further advances by a m ortgagee. Sub-clause (1) 
deals w ith  w hat m ight be term ed voluntary advances, 
and sub-clause (2) deals w ith  advances made where  
there is an obligation under the m ortgage to  make a 
further advance. The clause carries out the general 
law  of V ictoria and is based upon the provisions of 
the E nglish  Act. Sub-clause (1) provides for the 
position w here the m ortgage m ay cover further ad
vances w hich m ay be made, and! they are to have 
priority over a subsequent m ortgage of which the  
person m aking the further advance did not have 
notice.

B y Mr. Thom as.— Is that the case now?
Mr. W isem an .— It is the law, but it does not 

appear in th e  Act.
The Chairm an .— The m ortgage m ust provide the 

right of further advances and a subsequent encum- 
brant can ascertain his position by looking at the 
mortgage.

Mr. B ailey .— It would be difficult for a man to 
obtain an advance by w ay of a second mortgage.

Mr. W isem an .— There are two types of m ortgage 
under which further advances can be made, and sub
clause (1) provides that later advances on the first 
m ortgage are to receive priority if made without notice 
of a later mortgage.

B y Mr. B a iley .— Is it assumed that the advance is 
part of the original loan?

Mr. W isem an.—Yes. A further voluntary advance 
under the first m ortgage by sub-clause (1) is given  
priority over any subsequent unknown mortgage. The 
last tw o lines of the sub-clause read—
of w h ich  su ch  m o rtg a g ee  or h is a g en t a t th e  t im e  o f th e  
m a k in g  o f su ch  fu rth er  advan ces has n ot a c tu a l n otice .



If he does not know  of the second m ortgage at the 
tim e w hen he m akes the further advance, he obtains 
his security. That is a question o f  fact. Sub-clause
(2) deals w ith  a different form  o f  m ortgage, w here  
the m ortgagee is bound by the term s of the m ortgage  
to  m ake further advances. The sub-clause states, 
in ter  alia—
a subsequent m ortgage shall take effect subject to any  
further advance m ade pursuant to the obligation.

B y  Mr. M errifield.— I assum e that there are tw o types  
of m ortgages— registered and unregistered ?

Mr. W isem an.— B oth m ortgages are registered, and  
the sub-clause refers to the obligation . Under sub
clause (1 ) a m ortgagee can advance further m oney if  
he sees fit to do so. F or instance, w ith  a bank  
m ortgage, th e  bank m ay say, “ W e w ill not advance  
any further am ounts.”

B y  M r. M errifield .— That is not m y point. The last  
tw o lines o f the sub-clause refer to the m ortgagee’s 
righ t over som e subsequent encum brances, w hich  I 
assum e could be of tw o classes— a further registered  
m ortgage or an unregistered m ortgage?

M r. W isem an .— For the purposes of clause 208, it  
does not m atter w hether th e second m ortgage is reg is
tered and is, therefore, a lega l m ortgage, or w hether  
it  is not registered , and so is not a lega l m ortgage.

B y  M r. M errifield .— Therefore, th is clause applies to 
any other encum brance w hich  m ight be registered?

M r. W isem an .— Yes.

M r. M errifield .— T he effect is  th a t if  th e first m ort
gagee m akes a further advance, th a t takes priority  
over a second m ortgage registered  prior to th e  m aking  
of th e  fu rth er advance. In m y opinion, th a t is not 
right.

T he C hairm an.— I th ink th at is the reason for  
the d istinction  th a t is being m ade betw een sub-clause  
(1 )  and sub-clause (2 ) o f clause 208. In one case, 
there is a m ortgage for a loan of £500 to secure the  
sum  of £500 and further advances. In the other case, 
the m ortgagee is to obtain £500 and such other sum s 
as the m ortgagor requests or dem ands up to £2,000. In 
th e first case, the m ortgagee can say, “ I shall not 
m ake any further advances.” In the second case, the  
m ortgagee is bound under the term s of the m ortgage  
to m ake an advance w hen called upon by the  
m ortgagor, up to a stated am ount.

B y  M r. T hom as.— Then, the second m ortgagee has 
a claim  over th e  first m ortgagee?

The C hairm an.— T hat would be so in one case, but 
not in  the other.

B y  Mr. B a iley .— Under sub-clause (1 ) , the first 
m ortgagee is to receive notice o f  further m ortgages ?

M r. W isem an.— Yes.
B y  M r. M errifield.— W hen the second m ortgagee w as  

registering h is m ortgage, he would becom e aw are of 
the term s of th e  first m ortgage?

M r. W isem an.— Yes.
B y  Mr. B a rry .— H is risk w ould be increased?
Mr. W isem an.— The second m ortgagee has to 

assum e th at he can look on ly  to the balance of the  
security. H e can say, “ The m ortgage in the first 
instance is for £500, and if I do not g ive  notice to th e  
first m ortgagee, or if  I do not find out from  him  w hat 
is the sta te  of the m ortgage, I shall h ave to assum e  
that the m axim um  has been advanced.” H e can  
secure h im self by obtaining th at inform ation. That 
is the present position  w ith  m ortgages of th is type.

B y  M r. B yrn es.— T hese are m ortgages for  further  
advances. A  bank m ay advance a m an £500, and 
som e one else m ay take out a second m ortgage. Subse

quently the bank m ight increase its advance by  
£1,000, w hich would com pletely destroy th e  value of 
the second m ortgage ?

Mr. W isem an.— It could do so.
B y  Mr. B yrn es.— W ould the bank have priority over 

the second m ortgagee?
M r. W isem an .— The bank would have a first 

m ortgage for the am ount advanced.
B y  Mr. B a iley .— Do I understand th is to be the 

p osition : An advance is m ade by a man on first 
m ortgage, and under sub-clause (1 ) a further advance 
can be m ade by h im  if  he does not receive notice from  
the second m ortgagee. If the second m ortgagee  
advises the first m ortgagee th a t he is m aking an 
advance, the first m ortgagee w ill m ake h is further ad
vance subject to th e  second m ortgage. The second party 
lends the m oney, but takes a risk under sub-clause (2) ?

Mr. W isem an.— It is the term s of the first 
m ortgage w hich  determ ines w hether it fa lls  under 
sub-clause (1 ) or sub-clause (2 ) . If the 
m ortgage only em pow ers the m ortgagee to advance 
a further sum, it  fa lls  under sub-clause (1) 
and notice by the first m ortgagee at the tim e o f  making 
the further advance of the existence o f the second 
m ortgage determ ines the priority between the first 
m ortgagee (a s  to th e am ount of the further advance) 
and th e second m ortgagee.

If, on th e other hand, under the term s of the 
m ortgage th e  m ortgagee is obliged to lend a further  
sum, the m ortgage fa lls  under sub-clause (2 ) , and the 
first m ortgagee m aking th e  further advance is not 
concerned w ith  notice of the subsequent m ortgage. He 
is secured up to  the fu ll am ount of the further advance 
stipulated in th e m ortgage.

The C hairm an.— Under sub-clause (2 ) the mortgagor 
could go to th e  m ortgagee and say, “ I w ant additional 
m oney,” instead of borrow ing from  a second 
m ortgagee.

Mr. W isem an .— Clause 209 incorporates sections 91 
and 95 o f th e  P roperty  L aw  A ct of 1928. It was 
considered th at sections 91 to 95 o f  the Property Law 
A ct gave 'to a m ortgagor certain rights under the 
general law  w hich  he did not have under the Transfer 
of Land A ct. The idea w as to put m ortgagors under 
th e  T ransfer of Land A ct in th e sam e position as 
m ortgagors under th e  general law . Mortgagees 
m ay derive certain benefits from  these sections but 
it  w as considered th at m ortgages under the Transfer 
of Land A ct in th is regard should be on the same 
footin g  as m ortgages under the general law . This is 
going  to ra ise  som e rather technical matters. 
Sub-section (1 ) of section 91 of the Property 
L aw  A ct refers to an action for redemption. 
Under th e  T ransfer of Land A ct it seem s that the 
m ortgagor can bring an action for redem ption where 
h e is entitled  to redeem  the m ortgage, and if  the 
m ortgagor is entitled  to redeem  th e m ortgage it may 
be th at he does not w ant to pay th e m ortgage off and it 
m ay be desirable for him  to say “ I w ant the property 
sold and you can be paid out of the proceeds and I 
w ill get the balance.” I think th at is how  sub-section  
(1 ) o f section 91 w orks under the general law .

B y  M r. B a iley .— T hat is w hen the m ortgage is 
overdue?

Mr. W isem an.— Yes, w hen he has the right to 
redeem . Sub-section (2 ) of section 91 refers to an 
action for  foreclosure or redem ption or sale. Under 
th e  Transfer o f Land A ct you cannot have an action  
for foreclosure because a m ethod o f foreclosure under 
th a t A ct is provided by clauses 193 and 194 of the Bill. 
Therefore the rights w hich are given by clause 209, 
applying section 91, would have to be worked out on 
th e  basis o f an application for foreclosure under 
clauses 193 and 194. A ssum ing that to be the position,
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in those circum stances where there is som ething in 
the nature of an action for foreclosure or for 
redemption or for sale, the Court m ay direct a sale of 
the m ortgaged property. That is the intended effect 
of this provision. It m ay be said to  be rather tele
scoped. Mr. Adam s suggested this form. The purpose 
is to place m ortgages under the Transfer of Land Act 
in this regard in a sim ilar position to m ortgages under 
the general law. Section 95 of the Property Law Act 
provides that where a m ortgagor is entitled to redeem, 
subject to certain provisions that are referred to, he 
shall be entitled to require the m ortgagee instead of 
re-conveying or surrendering the security to assign  
the m ortgaged debt and convey the m ortgaged  
property to any third person the m ortgagor directs. 
That m eans that w here the m ortgagor is entitled to 
pay off, instead of being obliged him self to find the  
money and to take the security back, he can direct 
the m ortgagee to, in effect, transfer the mortgage, 
which is a substantial advantage to the m ortgagor.

Clause 210 deals w ith  transm issions. Under the 
1928 A ct there w ere six sections that dealt w ith  trans
missions. Som e of those sections w ent back to wills' 
which w ere proved before the 1st of January, 1873, and 
dealt w ith  a condition of affairs w hich existed before 
the Adm inistration and Probate A ct cam e into effect; 
and they w ere considered to be obsolete. Those 
sections have been om itted w hich dealt w ith  the state  
of affairs up to 1873 when the w ill w as deemed to 
convey the land directly to the devisee. That left two  
sections in the T ransfer of Land A c t 1928. One was 
section 177 and the other w as section 232. Those 
sections have had a fa irly  long history. Section 177 
dealt w ith the transm ission of personal property such 
as leases, m ortgages, and charges. Section 232 dealt 
with the transm ission of land-real estate. Since the  
Administration and Probate A ct has assim ilated the  
position of land to that of personality it seemed un
necessary to keep those two sections on foot, which  
had alm ost identical effect. Clause 210 is based on 
section 117. One distinction between section 117 and 
section 232 w as that under 117, dealing w ith per
sonality, the title of the executor referred back to the 
death, and under section 232 it did not refer back to 
the death. Quite obviously it is desirable that it 
should refer back to the death, and in effect clause 210 
incorporates section 177, and section 232 is based very  
largely on section 177. It deals w ith transm issions to  
be registered in the nam e of an executor or 
administrator.

The next two clauses deal w ith  bankruptcies. In 
clause 211 there is only one amendment, and that is 
the addition of the words “ hereinafter described ” in 
line 4, on page 62. The words “ hereinafter described ” 
refer to equities. Those equities are lim ited to the  
equities “ hereinafter described ” for these reasons. 
They are referred to in clause 212, and the trustee in 
sub-clause (2) of that clause takes only subject to 
the equities protected by caveat in the register 
book. If I  explain clause 212 it w ill be seen w hat is 
meant by “ hereinafter described.”

Section 276 of the Transfer of L and A c t 1928 con
cerns the right of the bankrupt proprietor to deal w ith  
land until the trustee in bankruptcy intervenes. That 
section w as considered to be som ewhat am biguous and 
to leave certain m atters rather open to doubt; for 
instance, as to the tim e up to w hich the bankrupt 
could deal w ith  property and w hat titles he could 
transfer, also w hat rights the trustee in bankruptcy 
took. To endeavour to clarify the position of the  
bankrupt dealing w ith property and that of the trustee 
in bankruptcy, it is proposed that section 276 be sub
stituted by clause 212, sub-clause (1) o f which  
provides—

TTnlPss nrior to  a b an k ru p t reg iste re d  prop rietor  d e a l
in g  w ith  a n y  la n d  lea se , m o r tg a g e  or ch a r g e  un d er  th e

op era tio n  o f th is  A ct th e  tr u ste e  in h is b an k ru p tcy  has  
e ith er  app lied  to  be reg istered  as proprietor o f su ch  land , 
lea se , m o r tg a g e  or ch arge, or has lod ged  a c a v ea t a g a in st  
d ea lin g s by th e  reg istered  proprietor w ith  th e  sam e, th e  
d ea lin g s by th e  b an k ru p t reg iste re d  proprietor, if  for  
v a lu e  or w ith o u t fra u d  sh a ll, su b ject to  th e  p rovisions of 
su b -sec tio n  (2 ) h ereo f, n o t be a ffec ted  by th e  order of 
seq u estra tio n  e ith er  a t la w  or in  eq u ity .

In other words, a bankrupt can deal w ith land up to 
the tim e of intervention by the trustee and the pur
chaser w ill take a good title  subject only to any noti
fication on the register book. Sub-clause (2) is aimed 
at the protection of the trustee in bankruptcy by pro
viding that he shall be bound only by the rights and 
equities which appear on the register book, and so 
forth, at the tim e when he applies to be registered or 
lodges a caveat. This sub-clause also protects a pur
chaser from the trustee in bankruptcy by placing such 
a transfer on the same footing as a transfer for value 
from an ordinary proprietor. In other words, a 
purchaser from the trustee in bankruptcy takes as 
good a title as would have been obtained from an 
ordinary proprietor who was not bankrupt; the title  
is protected.

B y Mr. Thomas.— The clause does not prescribe the 
period in which the trustee . shall apply to be 
registered.

Mr. W isem an.— That is so.

B y Mr. B a iley .— He is still protected!

The Chairm an.— But not if there is a transaction in 
the meantime.

Mr. W isem an.— It leaves the bankrupt open to deal 
w ith land as does section 276 of the Transfer of Land 
Act.

B y Mr. B yrnes.— A man who is bankrupt may 
dispose of his property unless a trustee is appointed?

Mr. W isem an.— Yes.
B y the Chairm an.— How does that fit in w ith the old 

doctrine that all the assets of the bankrupt vest in the 
trustee as from the date of the sequestration order ?

Mr. W isem an.— I think it fits in all right. The 
assets m ay include land and ordinary personal 
property.

Mr. B ailey.— It seems extraordinary that a bankrupt 
can dispose of his property.

Mr. W isem an.— I shall quote from section 276—
U n til su ch  a p p lica tio n  is m ade as a fo resa id  and  su bject  

to  th e  o p era tio n  o f a n y  c a v e a t  w h ic h  is lo d g ed  by  su ch  
tr u ste e  d ea lin g s by  a b an k ru p t prop rietor  w ith  la n d  under  
th e  o p era tio n  o f th is  A ct m a y  be reg istered , and th ereu p o n  
sh a ll n o t by  th e  order o f seq u estra tio n  be a ffec ted  e ith er  a t  
la w  or in eq u ity .

The C om m ittee adjourned.

FRIDAY, 1 9 t h  AUGUST, 1 9 4 9 .

M em bers P resen t:
Mr. Oldham in the Chair;

Council. I A ssem bly.
The Hon. A. M. Fraser, Mr. Bailey,
The Hon. F. M. Thomas. Mr. Barry,

Mr. Merrifield, 
Mr. Reid.

Mr. Hubert Dallas Wiseman, of counsel, was in 
attendance.

Mr. W isem an.— When the Committee last adjourned 
w e w ere discussing the effect of clause 212. Some 
questions w ere asked as to the validity of the clause, 
insofar as it was suggested that it m ight conflict w ith  
the Bankruptcy Act. With regard to its validity, I



think there are two answers. One is that clause 212 
really does no more than clarify section 276 of the 
Transfer of Land Act, which provides—

U n til  su c h  a p p lic a t io n  is m a d e  as a fo r e sa id  a n d  su b je c t  
to  th e  o p e r a tio n  o f  a n y  c a v e a t  w h ic h  is  lo d g e d  b y  su ch  
tr u s te e  d e a lin g s  b y  a b a n k r u p t p r o p r ie to r  w ith  la n d  u n d er  
th e  o p e r a tio n  o f  th is  A c t m a y  be r e g is te r e d , a n d  th e r e u p o n  
sh a ll n o t  b y  th e  o rd er  o f  s e q u e s tr a tio n  be a ffe c te d  e ith e r  
a t  la w  or in  e q u ity .

The other answer is section 103 of the Commonwealth 
Bankruptcy Act which by sub-section (1) states—

O n th e  a p p o in tm e n t o f  a tr u s te e  b y  th e  c red ito rs , th e  
p r o p e r ty  o f th e  b a n k ru p t sh a ll  fo r th w ith  p a ss to  an d  v e s t  
in  th e  tr u s te e  a p p o in ted  b y  th e m .

Sub-section (4) of the same section reads—
N o tw ith s ta n d in g  a n y th in g  c o n ta in e d  in  th is  A ct, w iie r e  

a n y  A c t or S ta te  A c t  r eq u ire s  th e  tr a n sm iss io n  o f  p r o p e r ty  
to  be r e g is te r e d , an d  m a k e s  p r o v is io n  fo r  th e  r e g is tr a t io n  
o f  th e  official r e c e iv e r  or tr u s te e  a s th e  o w n er  o f  p r o p e r ty  
v e s te d  in  h im  u n d er  th is  A ct, th e  v e s t in g  o f  th e  p r o p e r ty  
o f  th e  b a n k r u p t in  th e  officia l r e c e iv e r  or tr u s te e  u p o n  
se q u e s tr a t io n  sh a ll  b e  su b je c t  to  c o m p lia n c e  w ith  th e  
r e q u ir e m e n ts  o f  th e  A c t  or  S ta te  A ct.

Therefore when there is a State Act requiring property 
to be registered, the vesting of the property of the 
bankrupt in the trustee will be subject to compliance 
with the State Transfer of Land Act. That is the 
answer to the query.

By Mr. Fraser.—I think I raised this question. I 
have thought over it since. A clause like this is 
necessary because there may be bona fide dealings 
prior to the bankruptcy. I assume that the words 
“ without fraud ” would cover without fraud in the 
nature of a fraudulent preference? Clause 212 would 
not then avail the bankrupt.

Mr. Wiseman.—I think that would be so.
Mr. Bailey .—If an estate is sequestrated some time 

may elapse before the creditors meet and appoint a 
trustee, and in the interim transactions may 
take place. I always thought with the sequestration 
of an estate all dealings in the property were barred, 
but apparently that is not so.

Mr. Fraser.—Suppose a man has no knowledge 
of the bankrupt or the bankruptcy, and for a valuable 
consideration pays money to buy a property. What 
are you going to do about that ? If he paid the money 
for the property knowing of the bankruptcy and with 
a view to obtaining a preference, I have no doubt the 
transaction could be set aside.

Mr. Bailey.—If automatically after sequestration a 
caveat was lodged the man would not hand over his 
money.

Mr. Fraser.—The lodging of a caveat might take 
some time.

Mr. Bailey.—When a man’s estate is sequestrated his 
assets are divulged.

Mr. Fraser.—That would all depend. If he were 
made bankrupt by order nisi he would have to make 
a statement of assets and liabilities afterwards, but 
when he files a petition he makes the statement at 
the same time.

Mr. Bailey.—In that case the official of the 
Insolvency Court could lodge the caveat.

Mr. Fraser.—In one case the man would know the 
bankrupt had an estate but in the other case he would 
noi.

Mr. Reid.—It occurs to me that this is a matter on 
which we ought to take the evidence of the Registrar 
or Commissioner of Titles regarding the practice. I 
recall that in the old days of the Insolvency Act there 
was a system of registration of insolvencies at the 
Titles Office. Whether that is so now under the 
Federal Bankruptcy Act I am not sure, but it seems to 
me that any one can always search and inquire whether

the person he is dealing with is bankrupt. It is rare 
when that is done as a matter of routine. I have 
heard of people doing it in the past.

The Chairman.—I think Mr. Reid’s suggestion could 
well be referred to the Commissioner. What I am 
about to say may be entirely irrelevant or it may not 
be. The Government is contemplating placing before 
Parliament a small Bill to wind up the Victorian 
insolvency jurisdiction, including of course the old 
proceedings, which are still a matter of record under 
that Act. In other words, we shall discharge the State 
from all interest in insolvency proceedings. The State 
Act is still valid. I think it is entirely over-ruled by 
the Federal bankruptcy legislation, but it may not be 
so in every particular. The matter has been discussed 
with Mr. Justice Clyne, and I understand legislation 
has been enacted in one or more of the other States to 
give effect to what we desire to do in Victoria. If 
the proposals are approved by Parliament, records 
which are still availed of for various purposes, such 
as those we are discussing, which are in the custody 
of the State, will be handed to the Clerk of Records 
of the Federal Bankruptcy Court. When this matter 
is being investigated with the view of drafting the 
legislation this portion of the evidence can be put 
forward to see whether any provision has to be made, 
and at the same time it will clear up what is the present 
practice in the Federal Bankruptcy Court in relation 
to the Victorian Titles Office.

By Mr. Merrifield.—Does that mean to say that the 
State Act may validate anything the Federal Act has 
in mind?

The Chairman.—Not altogether. For a long time 
insolvency was a State matter. When' the Federal 
Bankruptcy Act was passed it placed the whole of that 
jurisdiction in the hands of the Federal Bankruptcy 
Court to the extent that the Federal Act over-rode 
State legislation. It was a matter on which the 
powers were concurrent under the Commonwealth 
Constitution. We shall have to make certain that 
the Federal Act does entirely over-ride all provisions 
of the State Act, because any provision of the State 
Act not over-ridden would " still be valid. My own 
feeling is that the Federal Act does not entirely over
ride the State Act. That will have to be gone into.

By Mr. Merrifield.—Do you propose to withdraw 
those provisions of the State Act?

The Chairman.—In effect. I should not like at this 
stage to be tied down to a definite statement but the 
aim will be to divest the State of any remaining power 
in regard to insolvency. It will obviate the necessity 
of doing what we do when we appoint a new County 
Court Judge and appoint him also a Judge in 
insolvency. I think the records of the State Insolvency 
Court are still resorted to regarding various matters.

Mr. Reid.—That is so. There is a register.
The Chairman.—That register would presumably be 

transferred to the Federal Court and to the extent 
that any search was required in relation to matters 
of the kind mentioned, or to the extent that arrange
ments might be made to communicate—from the 
Federal Bankruptcy Court to the Titles Office or any 
other appropriate State office— information concern
ing the old matters and the new matters coming under 
the Federal Bankruptcy Acts, the necessary arrange
ments would be subjects for consideration.

Mr. Merrifield.—Reverting to the effect of trans
ferring all these dealings in bankruptcy to the Federal 
Court, there would be no power under clause 212 to 
provide for the lodgment of any caveats by Common
wealth officers.

The Chairman.—We could not force the Common
wealth authorities in that respect but I have little 
doubt that, if it were desirable to do so, satisfactory



arrangements could be concluded with the Federal 
authorities. If we decided, as a matter of practice, to 

, get some record in the State Titles Office of these 
matters, and the Federal Court was not prepared to 
act directly, there would be nothing to prevent us 
from instituting an official system of searches in the 
Federal Court. I merely mention that point but I 
should like to place on record the fact that I do not 
personally contemplate any necessity arising. I think 
these matters can easily be adjusted between the two 
authorities.

Mr. Wiseman.—Answering Mr. Reid’s remarks, 1 
think the position is that the Transfer of Land Act 
deals with the registration of title to land. Sub-clause
(1) of clause 212 provides that the bankrupt 
proprietor may deal with the land unless and until 
the trustee either applies to be registered or lodges 
a caveat. As soon as the trustee takes either of those 
courses the right of the bankrupt to deal with the 
land ceases.

By Mr. Fraser.—Although the bankrupt has dealt 
with the property before a caveat is lodged or before 
the trustee is registered, that dealing is still attackable 
in the Bankruptcy Court ?

Mr. Wiseman.—Yes.
By Mr. Bailey.—But only on the ground of fraud?
Mr. Fraser.—That is so.
Mr. Wiseman.—Fraud in a very wide sense. 

According to sub-clause ( 1 )  of clause 2 1 2  the dealings 
by the bankrupt must be “ for value or without fraud ” 
hut the question of fraud is the important one. We 
have already dealt with sub-clause (2) which provides 
that the trustee in bankruptcy is only to be bound 
by interests which are registered or which are pro
tected by caveats, i.e., appear in the register book, or 
are preserved by clause 1 0 4  (the old section 7 2 ) ,  or are 
capable of being ascertained upon search at the Office 
of Titles. That defines the right of the trustee. In 
the last four lines of sub-clause (2) the following 
words are employed:—
th e  p ro tec tio n  a ffo rd ed  to  a  p u rc h a s e r  fo r  v a lu e  fro m  a 
reg is te red  p ro p r ie to r  sh a ll be ex te n d e d  to  a  p u rc h a s e r  
from  a tru s te e  in  b a n k r u p t c y ...............................

That defines the position of the purchaser from a 
trustee in bankruptcy; he is not bound by any 
unregistered dealing, &c.

By Mr. Bailey.—What does sub-clause ( 3 )  mean?
Mr. Wiseman.—It will be recalled that Part III. 

deals with statutory and compulsory registration of 
land. Under that part, when there is a limited certi
ficate of title the Commissioner is to prepare certain 
minutes which set out the limitations of the certificate 
either as to title or description. It has been provided 
that any one may make a search of those minutes. 
It was suggested that if sub-clause ( 3 )  were not in
cluded, the clause might impose some obligation on a 
person dealing with a trustee in bankruptcy to search 
the Commissioner’s minutes—an obligation by implica
tion because it was suggested, he might have notice 
of any rights disclosed in such minutes. Sub-clause
( 3 )  was inserted in order to remove any such 
implication.

Mr. Bailey.—I  u n d e r s t a n d  t h e  p o s it io n .

B y  Mr. Fraser.—Would you not think that a pur
chaser proposing to buy from a trustee would, in his 
own interests, search the Commissioner’s minutes to 
ascertain what was required to be done in order to 
obtain an absolute title, as it were?

Mr W isem an.— T- think Mr. Fraser is probably right; 
t h e  provision was not my suggestion.

Mr F r a s e r . —I cannot appreciate that it w o u ld  serve 
any p u r p o s e  a t  a l l .

Mr. Wiseman.—I t  s im p ly  s a y s  t h a t  y o u  s h a l l  n o t  b e  
r e q u ir e d  to  s e a r c h .  I f  o n e  i s  b u y in g  a  l im i t e d  c e r t i 
f ic a te ,  t h e  p r o v is io n  in  q u e s t io n  w i l l  n o t  g e t  r id  o f  t h e  
l im i t a t io n s  in  t h e  C o m m is s io n e r ’s  m in u te s .

Mr. Fraser.— I f  a  p u r c h a s e r  f r o m  a  t r u s t e e  w e r e  w is e  
a n d  t h o u g h t  o f  o b t a in in g  a n  a b s o lu t e  t i t le ,  h e  w o u ld  
s e a r c h  t h e  C o m m is s io n e r ’s m in u t e s  to  d e t e r m in e  w h a t  
h e  h a d  to  d o  b e f o r e  h e  w a s  a b le  to  g e t  o u t  o f  th e  
c a t e g o r y  o f  a  p e r s o n  w i t h  a  l im i t e d  c e r t if ic a te .

_ Mr. Wiseman.—That is so. I do not think the pro
vision can do any harm. I have now completed my 
remarks regarding clause 212. Division 6 relates to 
sales by the sheriff. Clause 213 does not substantially 
amend the existing relevant provision, save that from 
sub-clause (7) the words “ writs of fieri facias issued 
out of the Court of Insolvency and to officers thereof 
and also to ” have been omitted. Under the Victorian 
Insolvency Act the Insolvency Court could cause a 
writ of fieri facias to be issued to obtain money which 
was owed to the insolvent. There were rules and 
forms providing for that. In view of the Federal 
Bankruptcy Act, which does not adopt that procedure, 
it seemed unnecessary to use words which were in
applicable. Clause 214 raises a substantial question 
namely, that the purchaser from the sheriff is to 
obtain a good title. The former position can be 
described in this way: When the sheriff sold land or 
an interest in land under the Transfer of Land Act, 
he offered for sale all the right title and interest, if 
any, which the judgment debtor had. This followed 
the terms of the Property Law Act 1928 as set out in 
sub-section (4) of section 208. I think the words “ if 
any ” were inserted at the instigation of the sheriff 
for his own protection and they do not appear in 
that section of the Property Law Act. That is reason
able under the general law when extensive investiga
tions into title are involved, but there seems to be no 
reason why it should be perpetuated under the Transfer 
of Land system where the title is or should be easily 
ascertainable. It was considered desirable, therefore, 
to effect an alteration and to place any transfers from 
the sheriff in the same position as transfers from a 
proprietor.

It was considered that the position of transfers from 
a sheriff was anomalous under the Act—that when 
the sheriff was dealing with the certificate of title 
and when a transfer from the sheriff was registered 
it would appear as a good certificate of title and yet 
would not convey any better title than the judgment 
debtor had. Various views had been expressed about 
the effect of the old section in earlier cases and, in 
one instance, two Judges differed as to the effect of 
that section. The one which I have explained is the 
one adopted up to the present.

Another effect of clause 214 is that if the purchaser 
from the sheriff is to obtain as good a title as a 
purchaser from a registered proprietor, it was thought 
persons dealing with the sheriff would tend to give 
higher prices for a secured title than for a title limited 
under the conditions of the Property Law Act. and that 
this would be of benefit to the judgment debtor by 
preventing his land being sold at an under value.

By Mr. Bailey.—In order to obtain the best price 
for the land at the auction sale, should not the 
sheriff say, “ This land is free from all encumbrances ”? 
Unless he had made a search, he would not have that 
information.

Mr. Wiseman.—I do not think the sheriff would 
give an undertaking. He would say, “ I am going to 
sell the title of so-and-so ”, and an intending purchaser 
could search the register.

Mr. Fraser.— I t  w o u ld  b e  o f  n o  u s e  a  p e r s o n  s e a r c h 
in g  t h e  r e g i s t e r  a f t e r  h e  h a d  b o u g h t  t h e  la n d  o n  th e  
f a l l  o f  t h e  h a m m e r .  D o u b t le s s  h e  w o u ld  m a k e  h is  
s e a r c h  b e f o r e  t h e  s a le  w a s  h e ld .



Mr. Wiseman.—The sheriff always advertises sales 
and interested persons can make searches.

Mr. Bailey.—Some people may attend the sale 
merely out of curiosity, and the low price offering may 
tempt them to bid.

The Chairman.—I have proved the truth of that 
comment from personal experience. When many 
sales of this type were being held, people bought at 
fantastically low figures.

Mr. Merrifield.—Competition would be restricted to 
those who had made a search of the register.

Mr. Fraser.—I presume that Mr. Bailey has this in 
mind: The Sheriff should obtain the best price avail
able for the judgment debtor, and if he is able to say, 
“ This property is so-and-so ”, he is more likely to sell 
at a high price. On the other hand, he may offer a 
property as to which there is a restrictive covenant, 
of which no one is aware. A purchaser might buy 
the land intending to build blocks of flats or to erect 
a factory, but a search of the title would disclose a 
covenant precluding him from doing so.

Mr. Wiseman.—We cannot provide against all con
tingencies. We can lay down only a general principle 
to guide the public.

By Mr. Merrifield.—Could we not provide that the 
conditions of sale should refer to title difficulties? 
Then all intending purchasers would be aware of the 
facts.

Mr. Wiseman.—I think the sheriff would have to 
decide the extent to which he would be prepared to 
make representations at the sale.

Mr. Bailey.—It should be the duty of the sheriff to 
secure the highest possible price for the property. He 
would be in a position to have a search made to 
ascertain if there were detrimental encumbrances or 
covenants. If there were no such difficulties, he could 
mention that fact at the sale.

Mr. Reid.—Normally, particulars of title are 
advertised by the sheriff, and are known to persons 
attending a sale.

Mr. Wiseman.—If the Bill is enacted as a whole, 
everything that a purchaser will want to know about 
the title will be disclosed by search, except as to rates 
and taxes.

By Mr. Fraser.—A sheriff may auction a property 
worth £1,000 but subject to a mortgage of £700. Will 
the sheriff say, “ This is all the land comprised in certi
ficate of title so-and-so ”, and then announce that it 
is subject to a mortgage of £700?

Mr. Reid.—Usually he sells the interest of “ John 
Brown ” in a property.

By Mr. Fraser.—But does the sheriff announce that 
there is a mortgage of £700 on the property ?

Mr. Reid.—Normally, he advertises the particulars.
The Chairman.—I think he merely advertises par

ticulars of a property, without mentioning encum
brances. Doubtless he has been advised that it would 
be dangerous to mention encumbrances in case he 
should miss one. I would feel apprehensive if a client 
desired to set out encumbrances.

By Mr. Bailey.—I thought the purpose of the amend
ment was to do away with the bald declaration of 
“ right, title, and interest” in the land?

Mr. Wiseman.—It will do so. It could not be said 
that a property was subject to a mortgage of £1,000, 
because £500 of the mortgage might have been repaid.

By Mr. Fraser.—How would an intending purchaser 
know that a property worth £1,000 had a mortgage of 
£700 on it? Is he to buy a pig in a poke?

Mr. Wiseman.—Yes, unless he searches.

The Chairman.—How could we overcome a reducing 
mortgage or amounts owed for rates and taxes?

Mr. Reid.—It is open to the purchaser to make pre
liminary inquiries. Sheriff sales are advertised with 
particulars of title, and a search can be made. An 
intending purchaser can make inquiries as to 
mortgages.

Mr. Bailey.—A man intending to buy a property 
might take that action, but I visualize people attend
ing sales without any intention of bidding but they 
are tempted to do so when they find that a low price 
is being offered. The field of prospective buyers will 
be restricted.

Mr. Fraser.—A prospective buyer might ask the 
mortgagee’s solicitors, “ What is owing on this 
mortgage?” He would be told, “ I am not going to 
disclose that information to you ”. Then he would 
not know if the mortgage was overdue, or if interest 
payments were outstanding.

Mr. Thomas.—Does not the sheriff have to obtain 
that information when he is instructed to sell a 
property ?

The Chairman.—No. I have never known a sheriff 
to obtain particulars as to rates owing to a local 
council. Mention was made of a mortgage with a face 
value of a certain amount, which had been reduced. 
On the other hand, there could be a mortgage with a 
face value of £700 on which interest payments of £200 
were outstanding. This discussion must lead us to say, 
“ Beware when you attend a sheriff’s sale!”

Mr. Wiseman.—That is the point. Only small bids 
are made at these sales.

Mr. Fraser.—That means sacrificing the property 
of the judgment debtor. It is taken out of his hands 
for sale by the sheriff. The property may be worth 
£1,500, but by reason of intending purchasers think
ing that they will be buying a pig in a poke, they will 
offer only £500 for it. A surplus should be realized 
but, instead, insufficient is obtained to satisfy the 
judgment.

The Chairman.—These sales are similar to bargain 
sales at the end of the shopping season.

Mr. Bailey.—The sheriff could announce information 
supplied to him by the judgment creditor, who could 
make a search for that purpose.

Mr. Fraser.—The judgment creditor would say that 
at a certain date so much was owing for rates and so 
much for principal and interest payments under the 
mortgage.

The Chairman.—Even if the judgment creditor 
inquired as to how much was owing under the 
mortgage, and was correctly informed, the mortgagee 
would not be bound.

Mr. Fraser.—No, but he might have an action 
against the judgment creditor. I am putting the duty 
on the judgment creditor to supply true and accurate 
particulars to the sheriff.

The Chairman.—What will happen if he supplies 
wrong particulars?

Mr. Fraser.—As he is having the property sold 
compulsorily, I think he should be made to pay for 
that.

Mr. Wiseman.—The judgment debtor is the
registered proprietor of the property, and I presume 
that he can obtain permission to sell it, provided that 
the purchase money is paid to the sheriff.

Mr. Fraser.—That could not be done after the issue 
of the writ of execution, as the matter would be taken 
out of the hands of the judgment debtor.



Mr. Wiseman.—Up to that stage, he would have 
the right to say, “ I have this judgment against me 
and I wish to pay it. I shall sell the property for the 
best price I can obtain

By Mr. Thomas.—Does the fact that there is a 
sherriff’s sale prove that something is outstanding?

Mr. Wiseman.—I do not think that follows.
Mr. Bailey.—Provision should be made for the 

sheriff to announce particulars furnished by the 
judgment creditor. That would lead to a better price 
being obtained for a property.

By Mr. Fraser.—Is a similar method followed in 
England and the other States with sales of this 
description?

Mr. Wiseman.—I think the old way of selling was 
the general custom—that is to say, to sell the right, 
title, and interest, if any. The amendment is 
suggested as an improvement.

Mr. Fraser.—I suppose it is no different from a man 
selling a motor car. He says, “ There is the car, with 
all its faults ”. In that case, however, the car can be 
inspected by an engineer, and the intending purchaser 
has that advantage.

The Chairman.—We do not want to try to make 
these things too watertight. Some of them must be 
in the nature of a gamble.

Mr. Reid,.—A  suggestion was made in the Law  
Institute Journal by the firm of Godfrey and Godfrey 
that a section should be added to meet a case where 
it is impossible for the sheriff to place his hands on 
the duplicate certificate of title because the judgment 
debtor may be somewhat recalcitrant. Messrs. Godfrey 
and Godfrey wrote:—

“ W ith  r e fe r e n c e  to  se c tio n  213 o f  th is  B ill  r e la t in g  to  
transfers on  sa le  b y  th e  sh er iff, w e  w o u ld  su g g e s t  th a t  a 
further c la u se  sh o u ld  be in se r te d  e m p o w e r in g  th e  R e g is tra r  
to d isp en se  w ith  p ro d u ctio n  o f  th e  d u p lica te  c e r t if ic a te  
of t it le  and  to  issu e  a n e w  c e r t if ic a te  o f  t it le  in  l ie u  th e r eo f .  
S ee  Curry—Manual of Titles Office Practice, p a g e  137.

“ T h e d u p lica te  c e r t if ic a te  o f  t i t le  is n o t o f te n  a v a ila b le  
to  th e  sheriff.

“ A  p rovision  s im ila r  to  th a t  su g g e s te d  a b o v e  is  c o n 
ta in ed  in  th e  Local Government Act 1946, se c tio n  375, 
re la tin g  to sa le s  b y  m u n ic ip a lit ie s  fo r  r e c o v e r y  o f  r a te s .”

That is the suggestion of a firm of Melbourne soli
citors, and I think it has some practical value. I 
put it forward for, perhaps, consideration.

By Mr. Merrifield.—Does that put sales by the sheriff 
more or less in the same category as the acquiring of 
land by statutory authorities who are not able to get 
titles ?

Mr. Wiseman.—There is provision for the Registrar 
to call up certificates of titles which are outstanding.

The Chairman.—The next division consists only of 
three clauses.

By Mr. Fraser.—Is there anything more in them than 
providing for the removal of covenants by agreement 
without application to the Court?

Mr. Wiseman.—Clause 215 deals with the registra
tion of covenants.

By Mr. Fraser.—At the moment if you want to apply 
for the removal of a restrictive covenant you have to 
obtain an order of the Court. Under this provis on 
you could apply to the Court or, if^you had the con
sent of all the persons interested, that would be
sufficient?

Mr W isem an.— I think that summarizes the pro
vision Clause 216 will bring land under the Act into 
line with land not under the Act.

By Mr. Thom as.— Are there any periods during 
which a covenant shall last?

Mr. W isem an.— It lasts indefinitely.

Mr. Fraser.—Unless the parties themselves limit it 
to a term of years.

Mr. Wiseman.—A restrictive covenant is frequently 
referred to as something in the nature of a negative 
easement. You might be restricted for instance in 
building a factory on certain land. That would last 
in the same way as an easement would last. You can 
get rid of it by infringement for a statutory period.

Mr. Merrifield.—I think a lot of the covenants im
posed on land should never be permitted.

Mr. Fraser.—The principle of the law is that you 
can do what you like with your own property.

Mr. Merrifield.—When a man has disposed of a 
property, to all intents and purposes he has lost 
interest in it.

Mr. Fraser.—Suppose in selling a subdivision a man 
received a high price for land on the basis that it 
would be a brick area. People would buy on that 
basis.

Mr. Merrifield.—That raises the issue, what right 
should that person have to place that restriction on 
the title? There are by-laws under the Local Govern
ment Act and it is proposed to carry out plans under 
the Town Planning Act. Why should one individual 
have the right to over-ride both those laws?

The Chairman.—Within the limitation of legisla
tion a man can do what he likes with his land, but 
I do not think that in the exercise of his free rights 
he can over-ride legislation or municipal enactments.

Mr. Merrifield.—Take a limitation such as is im
posed on the old temperance township in Ascot Vale, 
between Epsom-road, Maribyrnong-road, and Union- 
road. The land was sold in 1882 subject to the 
limitation that no premises for the manufacture, dis
posal, or sale of spiritous liquors should be erected 
there.

The Chairman.—Subject to Parliament bringing in 
an Act saying that in that area liquor can be sold the 
restriction will hold.

Mr. Fraser.—If a majority of the people affected 
feel that the covenant is unduly restrictive they have 
the right to apply to the Court to have it removed.

Mr. Merrifield.—The vendor puts on a restriction 
which cannot be sustained for ever.

The Chairman.—He can sustain it indefinitely sub
ject to the law. If there is agreement by the people 
concerned that it should be removed they can go to 
the Court and have it removed. Another way to 
remove it is by legislation.

Mr. Bailey.—It could do a great injustice. All the 
people who bought land there might have been 
Rechabites and might have bought for that reason.

Mr. Merrifield.—Although there are no hotels within 
the area there is one on each of the three corners of 
the triangle for the purpose of serving the area.

The Chairman.—1 represented for twelve and a 
half years one of the driest areas in Victoria, but it 
was surrounded by hotels. What Mr. Merrifield has 
in mind could not as a counsel of perfection be 
attained. The multitude of covenants is unlistable. 
It is only when they operate against public interest 
and public interest is aroused that the over-riding 
powers come in. If the burden becomes too onerous 
it is always possible for Parliament to decide whether 
the covenant should be over-ridden.

Mr. Merrifield.—It is true that there is under the 
law power to remove such covenants, but to my mind 
they place an unfair limitation on the title and an 
unfair financial burden on the title holders in removing 
them.



Mr. Fraser.—Suppose a covenant prohibited dog 
racing and night trotting within a certain distance 
and suppose on that basis you bought a block of land. 
Two years later if a man came to construct a dog- 
racing track you would naturally want your covenant 
upheld.

Mr. Merrifield.—That is the personal point of view, 
but from the point of view of the community why 
should one person have the right to say that something 
should not be done with land here or somewhere else?

The Chairman.—Provided you comply with muni
cipal by-laws and statutory enactments you can build 
a house which is the worst possible eyesore in the 
district. In the absence of legislation a man is en
titled to do what he likes with his land.

Mr. Merrifield.—I do not think he has the right to 
tie it up indefinitely.

The Chairman.—The only way to meet that would 
be to schedule all the things he must not do.

Mr. Fraser.—It would be interesting to obtain a 
list of the types of covenants that have been imposed.

The Chairman.—Even if you tried to list only the 
common ones you would not achieve your purpose. 
Those which have impinged on the public interest have 
been dealt with. There are many titles subject to 
the right of the Railways Commissioners to put rail
ways through the land.

Mr. Bailey.—In an application to remove a re
striction on a title does it require the support of all 
the land owners whose land is affected or would a 
majority suffice?

The Chairman.—It is not a question of a majority 
or the whole of them ; it is a matter of what the Court 
would think. The Court would be more easily swayed 
if all of them agreed. If one man objected the Court 
might hesitate to interfere with his rights.

Mr. Merrifield.—On the Buckley Park estate, 
Essendon, there was a covenant that no houses should 
be constructed of a value less than £650. That, of 
course, is no real limitation, but it has the effect of 
not permitting the area to be used for business. My 
people had a block there in joint ownership with an 
uncle. The purchaser asked the vendor if there were 
any encumbrances and he said “ No ”. When the title 
was searched it was discovered that there was a 
general restrictive covenant stating that nc house 
worth less than £650 could be erected on the land. For 
some reason that was used to back out of the trans
action—a childish action.

The Chairman.—Mr. Merrifield’s remarks constitute 
a complete answer to any attempt by this Committee 
to speculate as to the effect of covenants in the future. 
Take a series of auction sales held just prior to the out
break of the second world war. With the idea of 
maintaining the values of lots in various areas, there 
was a provision designed to prohibit the erection of a 
house costing less than a specified amount. For 
example, the minimum cost of a house proposed to be 
built in a so-called better-class area would have been, 
say, £2,000 and that in another type of suburb, £650. 
In a period of ten years those prohibitions have gone 
hay-wire. The present cost of a house which, in 1939, 
would have cost £650, would be £1,000.

Mr. Merrifield.—Mr. Bailey referred earlier to the 
question of agreement between all parties interested 
in an area of land. Who is to define all the parties?
I think that under the present Transfer of Land Act, 
when a plan of subdivision has been lodged all ease
ments, rights-of-way, encumbrances, and benefits are 
made applicable to all the block holders. My view is 
that when a person subdivides land and places en
cumbrances on that subdivision generally, all those 
holding blocks within the area would be affected. In

some cases, there may be only two or three blocks con
tained in a subdivision and, if the interpretation is 
right, it would only be necessary to obtain the con
sent of the two or three owners concerned. But it 
would mean a different interpretation if the consent 
of all owners and all neighbours had to be obtained.

The Chairman.—Do you mean that the agreement of 
all parties interested would have to be obtained?

Mr. Merrifield.—Considering the restricted inter
pretation as applying only to all block holders in a sub
division, there would be 2,000 in the Buckley Park 
estate. The practical difficulty of obtaining the con
sent of all those would arise.

The Chairman.—Nevertheless, rights cannot be over
ridden; the individual block holders are contractually 
obligated to the person who makes the subdivision. If 
some blocks are built on when a certain restriction 
operates, all those subsequently constructed are 
affected by the same restriction. I think we are now 
discussing a question of public policy in respect of 
which there will be party differences.

Mr. Wiseman.—The present discussion would affect 
land which was under the Act and land which was not 
under it.

The Chairman.—That is so. As in the case of town 
and country planning the question is one of policy. 
However, Mr. Merrifield would be quite within his 
rights to raise the matter again at a later date.

Mr. Wiseman.—As regards a .large block there would 
still be the right to take the matter to the Court.

(The Committee adjourned.)
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(In the absence of the Chairman, Mr. McDonald was 
called to the Chair.)

Mr. Hubert Dallas Wiseman, of counsel, was in 
attendance.

Mr. Wiseman.—Division 8 contains the Transfer of 
Land (Acquisition) A ct 1948; that is comprised in 
clauses numbers 218 to 223. Section 6 of the Transfer 
of Land (Acquisition) Act relates to the making of 
regulations. Clause 222, which re-states section 6, 
adds the words “ rules and regulations.” The reason 
for that is that Part XVIII. of this Bill refers to rules 
and also to regulations, but more particularly to rules 
which are proposed to be made by the Rules Committee. 
It was thought the provisions of this part of the Act— 
that is, Division 8—should refer to the rules and to 
the regulations, and not to the regulations only. I 
do not think there is anything contentious about that.

By the Chairman.—The purpose of the clause is to 
bring it into line with the rest of the provisions?

Mr. Wiseman.—Yes.
By the Chairman.—That is, as to the rule-making 

committee?
Mr. Wiseman.—Yes.
Mr. Merrifield.—In the letter dated the 30th of June, 

from the Law Institute, there was a reference in para
graph (a) to clause 104, with some effect on clause 218. 
The letter read—

D iv is io n  8 o f  P a r t  V II. o f  th e  B ill  e s ta b lish e s  th e  p r in c ip le  
th a t  a n y  s ta tu to r y  a u th o r ity  w h ic h  a c q u ir es  la n d  or a 
c h a r g e  o v er  la n d  sh a ll be r eq u ire d  to  p r o te c t  its  in te r e s t  
b y  th e  lo d g in g  o f  a c a v ea t.



Mr. Wiseman.—I think the reference is to clause 
224. I arr> in entire accord with what the Law Institute 
suggests. Clause 224 is new and its purpose is this: 
Where any land is resumed or acquired 'by the Crown, 
or in pursuance of a statute, or where a charge is 
imposed on land in pursuance of a statute, the officer 
in charge of the administration of the Act shall lodge 
a caveat.

By the Chairman.—It is mandatory that he do so?
Mr. Wiseman.—Yes. Up to that point it was con

sidered by the sub-committee that some such provision 
as this was necessary to make the Act have an efficient 
effect. The sub-committee had in mind that there 
were a number of Acts which made provision for 
charges over land, but no provision whatever for the 
registering of those charges. In that way great diffi
culties were imposed on the legal profession in ascer
taining what charges there were on land; it also made 
for uncertainty of title. It was thought that, in view 
of the complexity caused by the failure of those 
interested to lodge caveats to support charges, some
thing should be done to try to correct that position. 
It was considered that a provision such as the one now 
proposed would meet the case. Clause 224 has been 
taken from the Real Property Act of New South Wales, 
which was introduced in New South Wales in 1900. 
It was considered that this clause was desirable to 
meet the difficulties which have arisen.

It was stated more or less indefinitely to the sub
committee—although it was pointed out to me quite 
definitely by a responsible officer in a Government 
Department—that it would not be possible to get 
Parliament to agree to this provision in the form sug
gested for the reason, mainly, that the earlier clauses 
in Division 8 deal with an acquiring authority obtaining 
a title to land. In legislation such as the Housing Acts 
there could be something in the nature of a blanket 
order which could be applied to land, and the Depart
ment administering such an Act would take exception 
to any part of the land it was acquiring being taken 
out of the acquisition. It was felt that, for a reason 
of that kind, there would be difficulty in getting Parlia
ment to agree to a clause in this form. Perhaps I 
should say that clause 224 is connected with clause 
240 which is a new provision dealing with priority of 
unregistered interests.

The Hon. A. E. McDonald vacated the Chair.
The Hon. A. M. Fraser was called to the Chair.
I have pointed out that clauses 218 to 223 comprise 

the Transfer of Land (Acquisition) Act; the only 
difference is that the words “ rules and regulations ” 
are added. Clause 224 requires an authority, that is, 
the Crown, or an officer administering an Act, to lodge 
a caveat. That clause is connected with clause 240, 
which is new and relates to the priority of unregistered 
interests. The effect of this clause is that if a person 
has an unregistered interest, the priority of that 
unregistered interest will be determined by the date 
of the lodging of a caveat to protect it. In other words, 
if there is an unregistered interest, it may be post
poned to a later unregistered interest, if such later 
unregistered interest gets protection by a caveat 
lodged first.

By Mr. McDonald.—In other words, only those 
persons who have lodged a caveat will get protection, 
and they will receive protection according to the 
lodgment of their caveats?

Mr. Wiseman.- Yes.
By the C h a i r m a n . ^ T h a t  is an altogether new pro-

, completely new.
-A t present there may be many 
rould have a definite priority?

-Y es

f c D o n a l d . -  
n o b o d y  ^

Mr. Wiseman.—At present priority normally depends 
on the date of the creation of the equitable interest or 
the unregistered interest.

By the Chairman.—This provision will overcome all 
questions, even those relating to notice?

Mr. Wiseman.—Yes. The effect of clause 240 on 
clause 224 would be that if there is a blanket order, 
such as may be applied under the housing 
legislation, and if one of the proprietors whose 
land was within the area acquired sold the land, 
the purchaser would get a clear title, if no caveat were 
lodged under clause 224.

By Mr. McDonald.—If there are several proprietors 
and the Housing Commission puts a blanket order over 
them all and one of the proprietors, subsequent to the 
blanket order, sells his land, the purchaser would not 
get a clear title from him?

Mr. Wiseman.—It seems that he would, or he might; 
probably would, apart from the words commencing in 
line 11 “ and any person, &c.” to the end of the para
graph.

Mr. Merrifield.—That is if the Titles Office knew 
nothing of it.

By the Chairman.—The blanket order does not affect 
individuals; it affects the land. If there are eight 
dealings, the blanket is on that land?

Mr. Wiseman.—That is so.
By the Chairman.—The purchaser’s right to posses

sion would be converted into a claim for compensation?
Mr. Wiseman.—Yes.
Mr. Merrifield.—Not until the vesting.
By the Chairman.—The vesting takes place at the 

time of the publication in the Government Gazette?
Mr. Wiseman.—That is so.
Mr. Merrifield.—An area may be proclaimed and it 

need not be vested. The claim for compensation is not 
payable until the land is vested.

Mr. Wiseman.—I think it can be suspended.
By Mr. McDonald.—Although a purchaser can obtain 

a title, it is not, as the Chairman has pointed out, one 
which gives him the right of possession. It is one 
which gives him the right to claim compensation to 
which the former owner would have been entitled.

Mr. Wiseman.—That is so, yes.
By Mr. Barry.—With whom do they have to treat?
Mr. McDonald.—The registered proprietor as at the 

date they begin to treat.
Mr. Wiseman.—That is so.
By Mr. Thomas.—Have you any knowledge of the 

operations of the New South Wales Act? The Govern
ment in New South Wales has blanketed certain areas 
for the purpose of housing.

Mr. Barry.—That has been done in Victoria.
By Mr. Thomas.—That is so, but the New South 

Wales Act has been in operation since 1900. Have 
you any idea how it has been working?

Mr. Wiseman.—No.
By Mr. McDonald.—What does the new clause do?
Mr. Wiseman.—Section 4 6 a  of the New South Wales 

Act is the same as sub-clause (1) of clause 224 up to 
the words “ may be.” That is where I think the clause 
should finish. The reason I included the additional 
words “ and any person . . . Crown Remedies and
Liabilities Act 1928 ” is that they are linked with 
sub-clause (3) of clause 240 which reads: —

N o th in g  in  th is  section  sha ll affect an y  r ig h t acqu ired  by 
an  “ acq u ir in g  a u th o r ity  ” u n d e r P a r t  V II., D ivision 8, of 
th is  Act.
I should like to see those words in clause 224 and also 
sub-clause (3) of clause 240 struck out.



By Mr. McDonald.—Would not that defeat the whole 
object of the registration of the caveat?

Mr. Wiseman.—No.
By Mr. McDonald.—That would completely let an 

officer out. Despite the fact that a caveat had been 
lodged, a person would have no claim although he had 
suffered loss. On the one hand it would be said “ the 
authorities must lodge a caveat ” and on the other 
“ It will not matter if a caveat is not lodged. You 
will not be liable although a person sustains a loss.” 
Would not that be the effect of it?

By the Chairman.—Before you answer that ques
tion, do I understand the object of clause 224 to be th is: 
supposing the Commonwealth Government comes 
in------

Mr. Wiseman.—We cannot control the Common
wealth.

By the Chairman.—It is an acquiring authority 
within the meaning of this Act?

Mr. Wiseman.—That is so.
By Mr. Reid.—Are you purporting to bind the Com

monwealth ?
Mr. Wiseman.—May I answer the point raised by 

the Chairman ? In clause 218 the definition of 
“ acquiring authority ” is given, and the Common
wealth is included. Clauses 218 to 223 provide for the 
registration of the acquiring authority, and impose an 
obligation on the Registrar of Titles to register the 
acquiring authority. That is all in favour of the 
acquiring authority getting a title. I do not think 
there is any difficulty about that, because the Transfer 
of Land (Acquisition) Act is already passed.

By the Chairman.—I was using the Commonwealth 
as the acquiring authority to give a particular illus
tration. Under the Commonwealth Land Acquisition 
Act the date of valuation of a property is at the 1st 
of January preceding the date of acquisition. If a man 
sold a block of land, which was the subject of an order 
for acquisition by the Commonwealth, under contract 
of sale for £3,000, and the Arbitrator found that the 
value of the land at the 1st of January—that being 
the date preceding the acquisition—was £2,000, if a 
caveat had been lodged he might under this clause 
recover the difference?

Mr. Wiseman.—I do not think this clause .will affect 
the quantum of compensation. It is where a person 
sustains loss by reason of the officer failing to lodge 
a caveat that he is entitled to compensation under this 
clause.

By Mr. McDonald.—When is the sale, prior to the 
Commonwealth acquisition?

Mr. Wiseman.—It is between the 1st of January and 
the date of acquisition.

Mr. Merrifield.—That has happened in thousands of 
cases where people have been buying under long con
tracts of sale and the Commonwealth has acquired the 
land at a fraction of the purchase price. For instance, 
twenty years ago in Essendon blocks of land were sold 
for £180 under contracts of sale. In some cases they 
were still being paid off when the land was acquired 
by the Commonwealth for the Essendon aerodrome. 
The owners received an average of about £40 a block. 
They have already lost that difference.

Mr. Wiseman.—I do not think this provision will 
affect that position.

The Chairman.—The loss will be sustained by reason 
of a failure to lodge a caveat.

Mr. McDonald.—That the purchaser has not received 
notice.

By the Chairman.—What would be his loss?
Mr. Wiseman.—I think I can reply to that, but I 

should like to complete my first answer. Clause 218

gives a definition of the acquiring authority, and 
includes the Commonwealth. However, in clause 224 
the words “ by the Crown ” are used. That can mean 
only the Victorian Crown, because a liability cannot 
be imposed on the Commonwealth Crown. Clause 224 
imposes an obligation on the Crown or on any person, 
body or corporation acquiring land under or in pur
suance of the provisions of any Statute to lodge a 
caveat.

By the Chairman.—Is that so? Paragraph (c) of 
sub-clause (2) of clause 224 makes reference to the 
Government Gazette of the Commonwealth of Aus
tralia.

Mr. Wiseman.—Yes. Sub-clause (1) imposes an
obligation to lodge a caveat. Sub-clause (2) sets out 
the duties of the Registrar on the notification of the 
resumption of land by the Crown or a Government 
Department. I think it will be found that sub-clause
(2) is very much the same as clause 219, which is the 
old section 3 of the Transfer of Land (Acquisition) 
Act, which provides for the registration of these 
authorities. No obligation is imposed on the Com
monwealth, but the right to registration is conferred. 
If clause 224 finishes at the words “ may be ” an 
obligation is imposed on the persons mentioned in 
paragraphs (a) and (b) of sub-clause (1) to lodge a 
caveat. If a caveat is not lodged any person searching 
the register book will find that the person registered as 
proprietor of the land is still the apparent owner, and 
he may deal with him and pay him money. If a 
blanket order is over the land, the Titles Office may 
have no information about it. So far as this Act is 
concerned, the Titles Office may or may not have notice 
because no caveat has been lodged. What is the 
position of the purchaser ? He has bought land over 
which there is a blanket order under one Act, and 
he is a person who has dealt with the registered 
proprietor under the Transfer of Land Act. Is that 
dealing going to take him out of the jurisdiction of 
the Housing Commission legislation or is he merely 
going to get his right to claim compensation?

By Mr. Byrnes.—In practice would a blanket order 
be taken out without the Titles Office having 
knowledge of it ?

Mr. Wiseman.—They are required to forward the 
Government Gazette.

By Mr. McDonald.—That is so, but there is nothing 
on any title to indicate a blanket order.

Mr. Wiseman.—That is so.
By the Chairman.—What you are putting comes back 

to the first point I made. If the amount paid to the 
vendor was equivalent to that received from the 
acquiring authority, a person would have no loss; but 
if the amount received from the acquiring authority 
was less than the sum paid to the vendor, there would 
be a direct loss arising from a breach of duty to 
lodge a caveat?

Mr. McDonald.—Yes. That is why the words after 
“ may be ” are required.

Mr. Wiseman.—I think you have converted me.
Mr. Byrnes.—I can see the force of the Chairman’s 

argument. I think what he has set out is a definite 
fact.

Mr. Wiseman.—I think that is the correct analysis 
of it.

Mr. McDonald.—I think that is the reason why 
those further words should remain.

Mr. Wiseman.—Perhaps they could be drafted a 
little more widely.

By Mr. Merrifield.—The Lands Compensation Act 
provides for the process of notifying people of in
tention to acquire. Section 49 permits the vesting of 
the land in the Authority. We have the housing



question in mind. The Housing Authority proclaims 
a blanket order, but it is not necessary for it to proceed 
with the vesting subsequently; in fact, it sometimes 
releases a large area of the land. There is a dis
tinction between the blanket order and the actual 
vesting, or resumption, or acquisition of the land. In 
clause 224 reference is made to any resumption or 
acquisition of land, but it seems to me that a blanket 
order might not actually fulfil the intention of those 
words.

Mr. Wiseman.-—No, it does not, and it might bb 
wise to add something further.

By Mr. Reid.—Is it clear what is meant when 
reference is made to the resumption or acquisition of 
land?

Mr. Wiseman.—I think we are clear as to what we 
understand by the use of the words “ resumption or 
acquisition That means resuming or acquiring a 
title to land.

By Mr. Reid.—That is hardly the point. At what 
point of time do you say resumption has taken place? 
Supposing there is a dispute about compensation and 
the matter has to go before some trubunal to decide 
the amount of compensation, at what time do you say 
that the resumption or acquisition has taken place?
Is it when all the negotiations on fixing the price or 
the amount of compensation have been completed, or is 
it at the time when notice of resumption or acquisition 
is served on the owner?

By Mr. McDonald.—Would it not be the date at 
which it was vested in the authority?

The Chairman.—The Commonwealth clfearly fixes 
it as the 1st of January, but with the Housing Com
mission I think it dates from the date of publication in 
the Government Gazette.

By Mr. Merrifield.—A blanket order could be main
tained indefinitely over a piece of land without 
resumption taking place?

Mr. McDonald.—Yes, and not only under the Lands 
Compensation Act but also under the Town and 
Country Planning Act.

By Mr. Byrnes.—At Robinvale the Housing Com
mission took out a blanket order over the township 
and an interim order over a much larger area. That 
interim order would then bring certain transactions 
of land in that area under its provisions.

Mr. Wiseman.—That is one of the difficulties.
By Mr. Byrnes.—How would this clause apply in 

such a case?
Mr. Wiseman.—That is the point raised by Mr. 

Merrifield.
By Mr. Byrnes.—In that case there was a square 

mile of vineyards included, not in the township, and 
the man will not sell his vineyards.

Mr. Wiseman.—No one will buy them from him 
because of the existence of the interim order; that is 
the difficulty.

By Mr. Byrnes.—Would the Titles Office have any 
knowledge of that interim order ?

Mr. Wiseman.—It should have, but that is what we 
are trying to effect by sub-clause (1)—to compel them 
to lodge a caveat.

By Mr. McDonald.—The Titles Office receives notice, 
but there is nothing on the title to indicate that the 
interim order is there. They can search the title, 
but it does not indicate the presence of a blanket or 
interim order I think the words “ any resumption 
or a c q u is it io n  ” must b e widened.

Mr. Wiseman.—Yes.
By Mr Barry.—Many acquisitions or resumptions of 

land are taking place, but the land is still standing 
as it was y e a r s  ago when action was taken. People are

in this position, that they are paying rent to the 
acquiring authority, and that rent continues for 
years, but the acquiring authority has no hope of 
ever doing anything with the land.

Mr. Wiseman.—They are prevented from dealing 
with the land.

Mr. Barry.—It seems grossly unfair that an 
Authority can acquire something that it will not be 
able to do anything with for 50 years. Some authority 
might decide that a site should be acquired for a 
hospital; the Government’s policy could change and 
the hospital would not go on to that site. The acquiring 
authority, however, is still collecting rent from the 
original owners and they would pay more in rent than 
they originally paid for the property. There should 
be a time limit.

Mr. Wiseman.—I think that is generally agreed.
The Chairman.—The Commonwealth has attempted 

to make provision for such an eventuality, in the first 
place for a claimant to make his claim in a certain 
time and, if he does not, the Minister is given the 
right to apply it.

Mr. Barry.—We do not know what the Common
wealth Government proposes to do with the land it 
has acquired in the city of Melbourne. A future Com
monwealth Government might decide not to build 
Commonwealth offices on that site. That property 
has been taken from the owners and they are paying 
rent all the time.

Mr. Merrifield.—Insofar as any body uses section 
49 of the Lands Compensation Act, there is no shadow 
of doubt that a caveat lodged straight away, 
accompanied by a proclamation in the Government 
Gazette, would clear that case right up and there 
would be no doubt about it. Doubt exists where 
blanket orders are maintained for some time prior 
to valuing and it is a question whether it is worth 
protecting their properties. The Housing Commission 
has blanketed areas with a view to acquiring, has 
subsequently built on wrong blocks, and has not dis
covered the error until later. That land is then resumed 
as if it has been included in the blanket order. It is 
possible that the land could have been sold under a 
contract of sale at a date between the period when the 
blanket order came into effect and the acquisition took 
place.

Mr. Wiseman.—So far as clause 224 is concerned it 
seems to me that the words “ resumption or 
acquisition ” should be widened to include cases of a 
blanket or interim order by any body.

The Chairman.—We had better make sure of the 
powers of the Housing Commission. The acquisition 
might date back to the blanket order.

By Mr. McDonald.—I think it does. The owner 
is tied from the date of the blanket order.

Mr. Wiseman.—That is so but it might never ulti
mately be resumed or acquired because the blanket 
order might be released.

Mr. Bailey.—That seems to do a great injustice.
Mr. Merrifield.—There should be an obligation on 

the authority to remove its caveat against areas which 
it does not eventually require.

Mr. McDonald.—That would be a matter to be dealt 
with in another Act.

Mr. Wiseman.—The Commissioner could remove the 
caveat if it no longer applied after notice.

By Mr. McDonald.—Would it be possible to get rid 
of the blanket order by getting rid of the caveat?

Mr. Wiseman.—It the blanket order were removed, 
then the Commissioner could remove the caveat.



By Mr. McDonald.—In the event of removing the 
blanket order, would you make it mandatory to remove 
the caveat?

Mr. Wiseman.—Yes.
By the Chairman.—Does the Housing Commission 

incorporate the procedure of the Lands Compensation 
Act with regard to compensation?

Mr. McDonald.—Yes.
The Chairman.—I suggest that we should pass this 

clause and have a further look at it later.
Mr. Wiseman.—It is a fairly contentious clause.
By Mr. Merrifield.—The Housing Act was amended 

last year dealing with the powers of the Commission 
to re-number lots on a subdivision or, alternatively, 
to re-define the description on a particular title. The 
reason was that sometimes the Commission acquired 
a property and found one or two blocks had been 
built on in a particular subdivision. Possibly it was 
necessary to re-plan the whole subdivision. The 
description on the titles of the properties built was 
ante-dated and possibly required a new description 
order. The Commissioner would require power to 
call in those titles and issue new titles with new 
descriptions. Would it be necessary to bring that 
power into this Part?

Mr. Wiseman.—I shall make a note of it and in
vestigate the matter further.

By the Chairman.—If this is to be a consolidation 
of all dealings in land it might be as well to include 
that provision in the consolidated Act?

Mr. Wiseman.—I think so, but the Commissioner 
did not mention it to me. Before leaving the clause, 
in sub-clause (1) the concluding words of the clause
are “ and any person sustaining lo s s ...................Crown
Remedies and Liabilities A ct 1928.” It is not intended 
that such claims for compensation shall be made 
against the assurance fund. I think that is reasonably 
clear.

Mr. McDonald.—I do not think it should be a claim 
against the assurance fund.

Mr. Wiseman.—The other position is that it may 
be said that the claim to compensation or damages 
would be in the nature of a claim for tort by reason 
of the failure or negligence to lodge a caveat. If 
that were so, there would be a difficulty in making 
a claim in tort against the Crown. For that reason 
those words were added. I do not know whether they 
commend themselves.

By Mr. McDonald.—What is the period of limitation 
under the Act?

Mr. Wiseman.—I think there is a limitation.
By Mr. Merrifield.—I thought it was assumed that 

either in this clause or in the clause dealing with 
housing, if losses were sustained in any way, apart 
from normal compensation losses resulting from the 
acquisition of land, there was power to make any 
claim for losses so sustained against the acquiring 
authority. I thought that was in the Act.

Mr. Wiseman.—Are you referring to the definition 
of “ loss ” which is referred to in sub-clause (13) of 
clause 301 (sub-clause read) ? That is for a claim 
against the Registrar or against the assurance fund.

By Mr. Merrifield.—I thought there was a provision 
in the Bill making such losses a claim against the 
Authority and not against the assurance fund.

Mr. Wiseman.—Not under the Transfer of Land 
(Acquisition) Act, because I have repeated sections 2 
to 7 of the Transfer of Land (Acquisition) Act.

By Mr. Merrifield.—There is a saving provision in 
clause 220 (3).

Mr. Merrifield. Sub-clause (3) of clause 220 was 
apparently intended to apply to those cases.

By Mr. McDonald.—Clause 224 is all right if these 
words are used— “ You shall be entitled to compensa
tion or damages in respect of such land.”

Mr. Wiseman.—Yes. I think sub-clause (3) of
clause 220 merely protects the right of a person on an 
alteration of the register book. In other words, if an 
alteration is made in the title, the person concerned 
is still entitled to his right to compensation. I think 
that is all right.

Mr. McDonald.—Before, leaving sub-clause (1), I 
think we had better look into the question relating to 
limitation of actions.

The Chairman.—I do not recall that the Bill 
recently discussed made any provision relating to the 
Crown.

Mr. Wiseman.—Normally speaking, the Statute of 
Limitations does not run against the Crown.

The Chairman.—There does not appear to be any 
time limit so far as the Crown is concerned.

Mr. Wiseman.—It is in the nature of a petition that 
may be brought forward at any time.

The Chairman.—That is what I thought.
B y Mr. McDonald.—The acquiring authority could 

be a municipality, for instance?
Mr. Wiseman.—Yes.
By Mr. McDonald.—If a statute is applicable to a 

municipality it may be said that a claim was lodged 
outside the statute?

Mr. Wiseman.—Perhaps this could be done, which 
would be a reasonable provision. Suppose it were 
provided in the Statute of Limitations, “ at the time 
when a proprietor lodged a dealing,” or something of 
that sort to get a starting point?

Mr. McDonald.—Yes, otherwise a municipality might 
say that it had advertised the matter in the Govern
ment Gazette two years previously and it was required 
that five or seven days’ notice be given. In that case, 
a person would be left out in the cold.

The Chairman.— Seven days’ notice of what?
Mr. McDonald.— I am speaking as the law now 

stands. In the case of some municipalities, it is neces
sary to give notice within seven days.

The Chairman.—It would be possible to sit behind 
all sorts of things. A question might arise in regard 
to the railways, for instance.

Mr. Barry.—And the Hospitals Commission.
The Chairman.—I think we had better look into this 

further.
Mr. Byrnes.—It would be advisable, otherwise much 

trouble could arise.
Mr. Wiseman.—It would be desirable to make pro

vision at some stage in this Bill to have these things 
noted on the title.

Mr. McDonald.—Yes. Under the Bill it will be 
mandatory for the Registrar to give notice of any one 
who attempts to lodge a caveat, but that was not the 
position formerly.

Mr. Wiseman.—Clause 232 is derived from section 
184. Clause 232 is as follows: —

U p on  th e  r e c e ip t  o f  su ch  c a v e a t  th e  R e g is tr a r  sh a ll n o t ify  
th e  sa m e  to  th e  p erso n  a g a in s t  w h o se  a p p lic a tio n  to  be  
r e g is te r e d  as p r o p r ie to r  or (a s  th e  ca se  m a y  b e) to  th e  
p ro p r ieto r  a g a in s t  w h o se  t i t le  to  d ea l w ith  th e  e s ta te  or 
in te r e s t  su ch  c a v e a t  h a s b e e n  lo d g ed .

That would seem to imply an obligation to notify the 
person against whose application the caveat is lodged.



Mr. Reid.—There was some previous discussion on 
this point. I think some one said that it was not 
mandatory under the present law to give notice.

Mr. McDonald.—The length of time will run for a 
reasonable period after the giving of notice; that 
brings us back to the other section. Any one whose 
name appears on the register should receive that 
notice—not only the registered proprietor but also a 
mortgagee. There may be a claim back to clause 224, 
which was ousted. A mortgagee might say, “ I did 
not receive notice; if I had been given notice, I would 
have taken action.”

Mr. Wiseman.—That is so. That might be a worth
while amendment.

Mr. McDonald.—And any time that it has to run 
should run only from the time of the receipt of the 
notice, which would be a reasonable time after the 
Registrar had posted it.

Mr. Wiseman.—Yes.
The Chairman.—I think we had better postpone 

clause 224 until we look further into four points—the 
question of notice, limitation of action, the extent of 
the meaning of resumption or acquisition, and to whom 
and in what nature notices of caveats, if any, should 
be sent.

Mr. Wiseman.—I will ascertain what is the practice 
in the Titles Office concerning the giving of notices.

The Chairman.—It would be as well to do so. One 
method of simplifying it and of giving us a bird’s 
eye view would be to ascertain what practice is 
followed by the Housing Commission.

Mr. Barry.—The legal officer dealing with that 
aspect of the Housing Commission’s activities could 
explain the practice followed. Hospital authorities 
have done much in this respect. Much of the land is 
just lying, and probably will never be touched. The 
hospital authorities have given notice regarding an 
area of land in Carlton which it was proposed to use 
in connection with the Women’s Hospital. I am afraid 
that some of the land will never be used.

Mr. McDonald.—The hospital authorities have no 
power to apply a blanket order, but only to acquire a 
specific property, whereas in other instances, the 
authority concerned would have power to impose a 
blanket order.

Mr. Reid.—The point to be considered from the 
point of view of this Bill is the intending purchaser 
who may not be aware of the notices.

Mr. Wiseman.—That is so; he is the person to be 
protected. Apart from that, the only alteration in 
Division 9 is the elimination of a former section—181 
—which is a very strange survival. It provided that—

N o th in g  co n ta in e d  in  th is  A c t sh a ll e n a b le  a n y  le s se e  of 
land un d er  a n y  g ra n t to  tr a n sfe r  or o th e r w ise  dea l w ith  
su ch  la n d  c o n tr a ry  to  th e  p ro v isio n s o f The Amending 
Land Act 1865 or a n y  su b seq u en t L an d  A ct a ffec t in g  su ch  
grant.
That amending Land Act of 1865 was repealed by the 
Land Act of 1869. I think the only lease which could 
have been given under the Land Act of 1865 was a 
lease for seven years, or possibly 21 years. However, 
the legislation was long obsolete, and no interests have 
survived under the Act of 1865. For that reason 
it was thought desirable that it should be deleted. 
Inquiries were made from the Commissioner of Titles 
and he inquired from the Lands Department. In sub
clause (1) of clause 231 the words “ of any kind 
whatsoever in land ” have been added. There seems 
to have been some substitution.

By the Chairman.— The provision has been widened?
Mr. Wiseman.—That is so. Under the 1928 Act the 

only persons who could lodge a caveat were any bene
ficiaries or other persons claiming any estate or

interest in land or any lease, mortgage or charge. 
This provision has been widened to include any person 
claiming any estate or interest of any kind whatsoever.

By the Chairman.—Previously it was held that a 
person claiming under a restrictive covenant had no 
right. The additional words will cover that?

Mr. Wiseman.—In Victoria it was regarded that a 
person claiming under a restrictive covenant had an 
interest in land. In New Zealand it was decided that 
he did not have such an interest. There have been 
various alterations in clause 232. Under section 184 
of the Transfer of Land Act 1928, there was a very 
cumbersome procedure for getting rid of caveats. It 
was necessary to issue a summons which was re
turnable before the Full Court. The Full Court would 
direct an issue to be tried; that issue would be tried, 
and then the case would go back to the Full Court for 
an order to be made. That procedure has been elimin
ated and a simple provision in clause 233 has been 
provided for the removal of caveats by action in Court 
or by proceedings in Chambers.

The Chairman.—That seems desirable.
Mr. Wiseman.—The words “ or by a caveator pur

suant to an agreement between the proprietor and the 
caveator in that behalf assented to in writing by the 
proprietor on such caveat ” have been added in sub
clause (2) of clause 232. There are three classes of 
protected caveators; first, in the case of a caveat 
lodged by or on behalf of a beneficiary claiming under 
any will or settlement; secondly, by the Registrar 
pursuant to the direction of the Commissioner; and, 
thirdly, by a caveator pursuant to an agreement be
tween the proprietor and the caveator. That class 
has been added. The sub-clause provides that except in 
those three cases every caveat lodged shall be deemed 
to have lapsed upon the expiration of fourteen days 
of notice given unless in the meantime such applica
tion has been withdrawn or unless the caveator takes 
action under sub-clause (3).

Mr. McDonald.—The time of fourteen days is too 
short. It is perhaps all right for a Melbourne 
practitioner, but fourteen days is not sufficient for the 
country practitioner. If notice is posted in Melbourne 
on Monday it is Tuesday morning at the earliest—and 
in many parts of the country Wednesday—before it is 
received by the country practitioner, who then has to 
see his client and receive instructions. Before a 
barrister who can give his immediate attention to the 
matter is obtained, the period of fourteen days has 
elapsed. I cannot see any objection to that time being 
extended to 30 days. It is only to give reasonable 
time to handle it.

The Chairman.—There may be undue delay so far 
as the metropolis is concerned if the period were made 
30 days.

Mr. McDonald.—I would not think so. I think a 
Melbourne practitioner would be glad to have time to 
get those things together. I would not think a time 
of 30 days would be unacceptable.

By the Chairman.—How often would such a case 
occur ?

Mr. McDonald.—Very seldom, but when it does one 
is in difficulty. I do not think any hardship would 
be suffered by persons in Melbourne because of an 
extension of time.

The Chairman.—Perhaps the members of the Law 
Institute and also the representative' of the Titles 
Office can be asked whether the time should be ex
tended from fourteen to 30 days. It is more a matter 
of machinery than anything else.

Mr. McDonald.—Yes, that is so. Perhaps the Law 
Institute will seek the views of its country associations 
on the matter.



Mr. Wiseman.—I have already mentioned that 
clause 233 has been added. It is to provide a simplified 
procedure for the removal of caveats. In clause 234 
I would like the phrase “ or before a Judge ” to be 
added after the words “ to commence proceedings in 
court ”. The reason is that the normal procedure under 
the Bill is to enable these matters to be dealt with in 
Chambers.

By Mr. McDonald.—In regard to clause 232, you 
have made a note of the extension of the class of person 
to whom notice shall be given?

Mr. Wiseman.—Yes. Clause 235 is new, and it is 
considered to be necessary by reason of clause 240. 
Formerly, where a caveat lapsed it could not be re
newed with respect to the same interest. Under this 
proposal, a caveat can be renewed, but the renewal 
will take effect only from the date of renewal. Now 
that a prior interest can be excluded if a caveat is not 
lodged to protect it, by reason of clause 240, it becomes 
desirable to enable a person who has an equitable 
interest which has been protected by caveat, which 
caveat has lapsed, to renew the caveat. The provision 
made is that the caveat may be renewed, but will be 
subject to the rights protected by any caveat lodged 
in the meantime. In other words, if a person has 
allowed his caveat to lapse, and somebody else comes 
in and lodges a caveat to protect his later interest, that 
interest will take priority over the interest protected 
by the lapsed and relodged caveat.

By the Chairman.—It will operate from the date 
of lodging?

Mr. Wiseman.—Yes.
By Mr. McDonald.—If there are three caveats and 

the first caveator allows his caveat to lapse and then 
subsequently renews it, what is the position? It 
obtains priority over any caveats lodged after his has 
lapsed, but does it obtain priority over the two already 
there?

Mr. Wiseman.—Yes. His has gone; it is off the
register book.

Mr. Merrifield.—It does not date until the renewal.
By Mr. McDonald.—Why renew the caveat, why not 

lodge a new one?
Mr. Oldham .—Perhaps it would be simpler to renew 

it than to draw up a completely new document.
Mr. McDonald.—It has the effect of a new caveat, 

because on renewal it does not get any priority any
where.

Mr. Wiseman.—No.
By Mr. Reid .—I am not clear as to what is meant by 

renewing a caveat. By “ renewing ” do you mean a 
caveat lodged on the same equitable interest as 
previously?

Mr. Wiseman.—Yes.
The Chairman.—That could not be done formerly. 

Once a caveat lapsed you could not then lodge a caveat 
to claim on the same interest.

Mr. Reid.—It is not exactly a question of the re
newal of a caveat. What is wanted is another form for 
the lodging of a caveat claiming on the former estate 
or interest.

Mr. Wiseman.—I do not think it matters what you 
call it.

By Mr. McDonald.—In the case of an ordinary pur
chaser, where a caveat lapses is there anything to 
stop the caveator lodging another caveat as an 
ordinary purchaser the day after it lapses?

Mr. Wiseman.—Yes, now they will not accept it if it 
has lapsed and is by the same preson to protect the 
same interest.

By Mr. Reid.—Is that so? I think I know of cases 
where that has been done.

The Chairman.—That is contained in section 184 of 
the 1928 Act.

Mr. Wiseman.—Section 184 provides that a caveat 
shall not be renewed by or on behalf of the same person 
in respect of the same interest. That is where the 
word “ renewal ” came from. That provision has been 
deleted and clause 235 has been substituted. I do not 
think it matters how it is described.

By  ̂ the Chairman.—I suppose the legislature had 
in mind the fact that a person was given the oppor
tunity of lodging a caveat to protect his interests, and 
if the caveat was spent they treated that matter as 
being determined. If that person desired to put in 
another caveat, he had to show that he was protecting 
a different interest.

Mr. Wiseman.—Yes, that was the position.
By Mr. Thomas.—If a caveat expired on the 31st of 

January, 1949, and on the 1st of January, 1950, I 
wished to renew it, and added certain words, that 
would not be an actual renewal because of those addi
tional words?

Mr. Wiseman.—The question would be whether it 
was by the same person and to protect the same 
interest. Those are the conditions.

By Mr. Thom as—It is not permitted so long as 
the new conditions protect the same interest?

Mr. Wiseman.—Yes, and lodged by the same person. 
Under those conditions the renewal of a caveat is not 
permitted.

Mr. Thomas.—Is there any penalty attached to the 
expiration of a caveat?

Mr. Wiseman.—No, there is no penalty at all. At 
present a caveat is a mere notification to the Registrar 
not to register a dealing without notice to the caveator, 
so that he may assert his right. Under the Bill it goes 
further, and is notice to everybody of the rights held 
by the caveator, and whether you search or do not 
search you are deemed to have notice of it if the 
caveat is lodged.

(The Committee adjourned.)
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Mr. Wiseman.—Clause 236 is the next for consider
ation. The following words have been added— 
“ provided always that no instrument presented for 
registration shall be in any way affected by any 
caveat lodged at a time later than the presentation 
of such instrument.” There is a rather curious 
history regarding this provision. It was always con
sidered that a caveat would not affect a dealing which 
ha.d been lodged prior to the lodging of the caveat. 
In other words, it was considered that you had to 
get the caveat in before the dealing in order to 
prevent the dealing from being registered. That was 
the view of the legal profession and of the Titles 
Office I think from time immemorial. An application 
was recently made to the Court and the point was 
raised that a caveat which was lodged ten minutes



after a dealing should have stopped the dealing from 
being registered. The applicant appealed to the Full 
Court and the Full Court said it had always under
stood that that was the effect of the Act but it had 
never been able to understand how that conclusion 
was reached. The Court’s opinion was so strong, 
though it gave no decision on the point, that it was 
considered desirable to add the proviso in order to 
define the position which had always been acted upon 
and considered to exist.

By Mr. Thomas.—To what extent can the dealings 
take place, in addition to the caveat?

Mr. Wiseman.—Dealings can take place at any 
time, but if a caveat has been lodged to protect an 
interest the dealing will be subject to the interest 
protected by the caveat.

The Chairman.—The time of lodgment is the im
portant consideration, not the time of registration. 
If this position were not adopted I think we would 
have a chaotic condition in the caveat room in the 
Titles Office. They would be chasing around to find 
the dealings.

Mr. Merrifield.—Suppose a transfer was lodged. I 
heard of a case in Oakleigh. A woman was supposed 
to have paid for a property over the years with her 
own money but it was in her husband’s name. He 
left her to go with another woman. She remained in 
the house, and he sold the house over her head. She 
is supposed to be lodging a caveat to stop the transfer, 
but it would be of no value.

Mr. Wiseman.—The caveat would have to be 
lodged ahead of the transfer in order to protect that 
interest. The remedy in that case is simple. You 
would have to issue a writ and go ex parte to the 
Judge in the Practice Court for an interim injunction 
to stop the registration, and you would have to serve 
that on the Commissioner. That would stay the regis
tration of the dealing until the rights of the parties 
were decided. Those are comparatively rare occur
rences. Up to the present time they have been dealt 
with satisfactorily in that manner. It was considered 
desirable to define the effectiveness of a caveat. There 
is a provision earlier in the Bill (clause 79) which 
says that registration shall date back to the time of 
lodgment.

The Chairman.—Otherwise when lodging the caveat 
you would have to search to see if the dealing was 
lodged, what Department it was in, and how far it 
had progressed towards registration.

Mr. Wiseman.—The next clause, No. 240, is perhaps 
the most important of the new clauses in this Bill. 
The effect is to create a definite change in the 
administration and operation of the Act. It deals 
with the priority of unregistered interests. Formerly 
an equity, that is an unregistered interest, would 
normally obtain priority in accordance with the date 
of its creation, so that the first equity gets the priority 
and the second and third in their order of creation. 
There was a qualification to that in this way, that if 
after the owner of a prior equity had acted, or had 
omitted to act, in such a way as to mislead the person 
who obtained the later equity the earlier equity might 
be lost by reason of such action or omission. A good 
deal of uncertainty was left, therefore, with regard 
to the extent of equities and also as to their priorities; 
and it was thought those difficulties, which were 
considerable, could be overcome by the enactment of 
clause 240. The effect of that clause is that equities 
will in future be determined in accordance with the 
times in which a caveat is lodged to protect them. 
Formerly when there have been two equities created, 
the first one in time would prevail over the second. 
Under clause 240, their priority will depend upon the 
time in which the caveat is lodged to protect the

equity, so that it would be possible for the second 
equity to obtain precedence over the earlier equity 
by reason of the second being protected by a caveat 
lodged before a caveat is lodged to protect the first 
equity, with the exception of the four matters 
mentioned in clause 240.

The Chairman.—It is consonant with the general 
idea of the legislation. If a person has some interest 
and desires to protect it, he takes the caveat to the 
Titles Office and, save those blots which may appear 
on the title as disclosed by the search, he is then first 
in time. That is to say, subject to the four matters 
to which the provision relates, he is first in time and 
obtains priority over everything else.

Mr. McDonald.—In other words, the person knows 
where he is, owing to the search of the title. I am 
rather concerned about sub-clause (3).

Mr. Wiseman.—I was about to refer to sub-clause 
(3). Yesterday I described it as being the complement 
to the latter part of sub-clause (1) of clause 224. 
Members of the Committee will recall a discussion on 
the question of a person sustaining loss by reason of 
the failure of the officer in charge of the Department 
to lodge a caveat to protect an interest or charge. 
Sub-clause (3) of clause 240 was included because it 
was said “ You will not get clause 224 through as it 
stands.” My own view is that sub-clause (3) of 
clause 240 should be omitted, and I know that the 
Law Institute is strongly of that opinion. Although 
I was informed that there would be no hope of having 
clause 224 agreed to as it stands, I thought that 
rather than sacrifice the whole thing it would be 
better to suggest a compromise of the description 
indicated, although one might heartily disapprove of 
it in principle.

By Mr. McDonald.—Is not the objective of clause 
240 defeated by sub-clause (3) ?

Mr. Wiseman.—Yes. If I could recommend that 
sub-clause (3) be deleted, I would desire to do so.

The Chairman.—I do not know about that.
Mr. McDonald.—The effect of clause 224—caveat 

to be lodged on resumption of land by Crown or 
Government Departments—is to make it mandatory 
to lodge caveats.

The Chairman.—If any loss is occasioned by the 
failure of the statutory authority to lodge a caveat, a 
certain right is given.

Mr. McDonald.—That is so.
Mr. Wiseman.—The point arising from sub-clause 

(3) is that the “ right ” is affected by it. The effect 
of sub-clause (3) and clause 224 is that one loses the 
right but obtains a right to compensation.

By Mr. McDonald.—May not the effect of sub-clause 
(3) be that one loses one’s right to compensation?

The Chairman.—No. Loss or damage would still 
be provided for.

Mr. McDonald.—The clause affects any right. The 
circumstances may be that a caveat has not been 
lodged and liability to loss or damage arises. That 
position may be affected by sub-clause (3).

Mr. Merrifield.—The main discussion yesterday was 
on the question of caveats protecting land.

Mr. Wiseman.—Although I drafted the sub-clause 
in question and inserted it in the Bill, it is entirely 
against the opinion of the profession as a whole.

By Mr. McDonald.—And against the spirit of the 
legislation ?

Mr. Wiseman.—Yes. I included the sub-clause be
cause of a feeling of compulsion, to save what might 
be an attack upon the general principle of the Bill. As 
I have already said, my recommendation is for 
deletion.



By Mr. Bailey.—This means that if the officer 
neglects to put in a caveat he is nevertheless 
protected?

Mr. Wiseman.—A right over the land is obtained— 
either a title to the freehold or, it may be, a charge.

By The Chairman.—May not sub-clause (3) be 
necessary from one point of view? It is true that 
under clause 224 an acquiring authority has the 
obligation to lodge a caveat. On the failure of the 
officer of the acquiring authority to lodge that caveat, 
thus occasioning loss or damage to a third party, that 
loss or damage can be recovered from the Crown or 
the statutory authority. The basis of clause 240 is 
that unless a caveat is lodged, one’s interests have 
disappeared—except in a case of fraud. An acquiring 
authority may forget to lodge a caveat and not 
desire to be caught under clause 240 by saying that 
its interests have disappeared, except that under that 
clause the title is made paramount subject to the 
lodging of a caveat.

B y Mr. McDonald.—Do the interests of an acquiring 
authority disappear under clause 240?

The Chairman.—Yes.
Mr. Wiseman.—The person who acquires the land 

without notice of a charge would, because no caveat 
was registered, take the land free from the charge.

The Chairman.—I think that is the idea.
Mr. Wiseman.—That was the idea in including sub

clause (3).
The Chairman.—As there is a difference of opinion 

on the matter, perhaps Mr. Wiseman will take a note 
of the views expressed.

Mr. Wiseman.—It is subject to further consider
ation.

By Mr. Merrifield.—At what period would the 
determination of the loss be assessed—at the lodging 
of the caveat or the proclamation under the Act?

Mr. Wiseman.—At neither. It would be the time 
when a person acted on the faith of the register. 
When a dealing is in progress the person concerned 
searches the register and sees a clear title. Suppose 
there is a charge under the Fences Act, and no caveat 
has been lodged to protect that charge. When the 
person pays over his money he has paid for a clear 
title and— depending on the passage of the clause 
into law—the loss will arise at the time when the 
purchaser actually pays his money.

Mr. McDonald.—Although he thinks he gets a clear 
title he will not in fact get one if sub-clause (3) 
remains.

The Chairman.—He may still have an action not 
only against the Crown or a statutory authority but 
against the vendor—if he requisitions.

Mr. Wiseman.—Yes, if he requisitions. There may 
be requisitions for all charges by statutory authorities 
under the Act.

Mr. McDonald.—It is the practice but, personally, I 
disagree with it. If notice is given, there is not a 
requisition.

Mr. Wiseman.—We see the real picture, I think, 
when we take clause 224 and sub-clause (3) of clause 
240 together. The position now is that if no caveat 
is lodged, a public authority has its rights preserved 
under sub-clause (3) of clause 240, and will have to 
pay compensation under sub-clause (1) of clause 224.

By The Chairman.—Sub-clause (3) of clause 240 
could hold up a planning scheme through the failure 
of the clerk of an authority to lodge a caveat; some 
other person might have an over-riding interest under 
sub-clause (1) of clause 224. Should we not further 
consider this matter ?

. Mr. Wiseman.—There are two positions to be con
sidered—-the position of an acquiring authority and 
the position of an authority acquiring a charge. Thev 
are different. If an authority acquires freehold land 
the right to the land is translated into a right to a 
sum of money. The person entitled to the land has 
the right to a sum of money. I do not think tha+ 
position is as difficult as that of a charge, as a charge 
cannot be got rid of in the same way, being something 
subtracted from the freehold. I suggest that those 
two matters require separate consideration.

By The Chairman.—Sub-clause (3) is to protect the 
charge?

Mr. Wiseman.—That is the reason for its inclusion.
By Mr. McDonald.—W hy should not public authori

ties with a right to charge register their charges? At
present there may not be a land tax charge on land_
although a considerable amount may be owing for 
tax—unless the taxing authority registers a charge. 
Is not this the simple answer — all persons with 
charging powers should register a charge?

Mr. Wiseman.—I appreciate that suggestion. The 
difficulty I felt was that charges are imposed by 
separate statutes. When money is owing for a certain 
public purpose, the statute imposes what is some
times called a first charge; there may be different 
first charges on land.

By Mr. McDonald.—Is not this an opportune time 
to consider the matter of statutory charges generally?

Mr. Wiseman.—That was beyond my scope.
Mr. McDonald.—This Committee has certain powers, 

and possibly we could consider this point with a view 
to making recommendations to the Attorney-General.

The Chairman.—Doubtless, charges under the 
Closer Settlement Act and the Cultivation Advances 
Acts are made by the Lands Department. I presume 
that charges under the Fences Act would be matters 
between individuals.

Mr. McDonald.—Those charges are made on orders 
of the Court of Petty Sessions.

The Chairman.—Charges under the Fruit and 
Vegetables Act would be made by the Department of 
Agriculture, and under the Unemployed Occupiers 
and Farmers Relief Act, by the Premier’s Department. 
What about the Wire Netting Act?

Mr. Byrnes.—Those charges are made by the Lands 
Department.

The Chairman.—Do public authorities know about 
this proposal?

Mr. Oldham.—They have not been notified.
Mr. Barry.—What have _charges to do with this 

particular Act?
The Chairman.—They have a lot to do with it. If 

a caveat is not lodged, one may find on paying money 
for a purchase, that there is a liability outstanding 
under the Wire Netting Act, or some other statute.

Mr. Bailey.—The notification of the proposed 
amendment would not mean that Departments would 
waive their rights.

Mr. Oldham.—This matter raises an important 
question from the point of view of public convenience. 
Possibly authorities ought to register claims with the 
Titles Office so that no-one can be caught. At the 
present time, solicitors have to search many places to 
protect all interests. Public authorities complain that 
they may lose some of their rights, but, for example, 
if a clerk in the Lands Department failed to lodge 
notice of a departmental claim, that would be too bad 
from the point of view of the Department. It is 
onerous to continue the need for searches to be made



in half a dozen different places. The notice would 
not need to specify the amount but if the position 
were known, further inquiries could be made.

Mr. Bailey.—If it is to be mandatory for an 
authority to lodge a caveat, it should also be man
datory for it to release the caveat when the charge 
has been met.

Mr. Oldham.—I agree with the suggestion.
Mr. McDonald.—If one wishes to enforce a 

statutory charge, it should appear on the title.
Mr. Bailey.—I agree, so long as it is deleted later 

on.
Mr. Oldham.—This question was previously dis

cussed, and the attitude then adopted was, “ We must 
ensure that public revenue is not adversely affected ”. 
Personally, I do not consider the public authorities 
should be placed in a position different from the 
State Savings Bank or anyone else dealing with 
mortgages.

By the Chairman.—When a charge is made under 
the Fences Act, has the order of the Court of Petty 
Sessions to be registered? This matter should be 
submitted to the Law Institute and to interested public 
authorities. The latter may have arguments that 
outweigh the views of the legal profession. My 
attention has been directed to sub-section (2) of 
section 25 of the Fences Act. A person served with 
notice requiring him to contribute towards the cost 
of a vermin-proof fence remains liable upon the con
struction of the work. The amount becomes a charge 
upon the land, and the owner of the land is chargeable 
with interest at the rate of 6 per cent, until the 
amount is paid. The sub-section provides that it 
shall become and shall remain a charge upon the land.

Mr. Wiseman.—In clause 243, which deals with 
attestation of instruments and powers of attorney, 
certain words have been added in two places. Those 
added words are “not being a party to the instrument” 
in sub-clause (1) and the same words in sub-clause 
(2 ).

By Mr. Oldham.—Have you taken into consideration 
the Evidence Act 1941 in which we greatly widened 
the number of people who can attest and take declara
tions in respect of any document required by a 
Victorian State authority? That Act applies to the 
Transfer of Land Act.

Mr. Wiseman.—The Bill copies the old Act.
By Mr. McDonald.—Why do we want to limit the 

classes of people who can witness certain documents? 
Why say A. B. and C. may witness this document but 
not D. E. or F., when actually D. E. or F. might be a 
more competent person?

Mr. Oldham.—The Evidence Act 1941 is “ An Act 
relating to the taking and receiving of certain declara
tions in public offices and departments.” It may be 
that it includes all the persons mentioned in the clause.

Mr. McDonald.—Let us assume that I have a 
transfer document which needs signing by Mrs. 
Byrnes of Swan Hill. Assume that her husband is 
not a Justice of the Peace, as in fact he is, then she 
would have to run around Swan Hill district to find 
a person within this qualification before she could 
sign the document. Her husband is a more responsible 
person than a justice of the peace.

Mr. Oldham.—I have often witnessed documents 
for my own family.

By Mr McDonald.— 'That is all right in your case 
because you are a qualified witness. Why cannot any 
nerson witness a land transfer? Any person can 
witness a Will or any document under the old law.

Mr. Wiseman.—The only reason I can assume is 
that the people in the Titles Office require some 
further assurance as to signature.

The Chairman.—In the case of a Will there must be 
two witnesses who must be present at the same time.

Mr. Wiseman.—In the case of a Will the testator is 
dead when the Will comes into operation, and the 
witnesses may be dead also.

Mr. Bailey.—I think a witness ought to be a person 
of some standing. Suppose some one forged a signa
ture to a transfer and got a derelict to witness it.

Mr. Barry.—I am in favour of being a little more 
democratic about it but I realize that some people 
might witness their own signatures by signing some 
other person’s signature.

Mr. McDonald.—They could do that now by signing 
themselves “ A. B.” and the witness “ C. D., J.P.” A 
town clerk or a shire secretary is a qualified witness, 
but why not a shire engineer or an assistant town 
clerk?

The Chairman.—I was going to suggest that under 
paragraph (7c) the Governor in Council could extend 
the provision.

Mr. McDonald.—That could only be for an 
individual.

Mr. Oldham.—Various people are in the list while 
others who would appear to be as suitable are not 
there. I think the Bill should go at least as far as 
the Evidence Act plus provision to cover any person 
authorized by the Governor in Council.

The Chairman.—I think we should take steps to 
ascertain the views of the Titles Office regarding 
requirements in Victoria.

By Mr. Oldham.—What about outside Victoria?
Mr. McDonald.—I agree that some further safe

guard is needed outside Victoria.
The Chairman.—The clause deals with powers of 

attorney also, and there the witness must be a person 
of standing.

Mr. McDonald.—Powers of attorney outside Victoria 
and witnessed in Victoria can be witnessed only by 
a notary.

By Mr. Oldham.—Is not that required under the 
Instruments Act?

Mr. Wiseman.—I think it is.
Mr. Barry.—Sub-clause (4) provides that certain 

witnesses cannot charge a fee. The assumption from 
that would be that all other witnesses can do so.

The Chairman.—I would not say that a town clerk 
could charge a fee but I would think that a solicitor or 
notary could do so. I would not think any one else 
could.

By Mr. Oldham.—Does not the statement that a 
justice of the peace must not charge mean that any 
one else may charge?

Mr. Wiseman.—By implication it may mean that.
Mr. Oldham.—As far as I can see a Commissioner 

for taking affidavits and a Commissioner of the 
Supreme Court can charge. I am a Commissioner 
of the Supreme Court and I have an idea that I must 
not witness a document for nothing and must not 
charge more than once.

The Chairman.—I do not see why the secretary 
of a building society should obtain a fee.

Mr. Wiseman.—I agree. The provision ought to be 
re-drafted. The next clause for consideration is 
clause 265.



By the Chairman.—I presume that there is no 
point arising from Part X—Registration Abstracts, 
Search Certificates and Stay Orders?

M r.' Wiseman.—That is so. Clause 265 is a new 
provision suggested by the Commissioner. In con
nection with amendments of plans of sub-divisions 
certain technical difficulties were discovered in the 
Titles Office.

By Mr. Merrifield.—May I refer to clause 251? 
That provides that an instrument effecting a pro
posed dealing shall be entitled to priority if lodged 
within 48 hours. I think the Law Institute suggested 
a period of seven days.

Mr. Wiseman.—That matter, which relates to stay 
orders, is one for consideration by the Committee. 
It is suggested that the period of 48 hours, during 
which the stay order operates, is too short; that may 
very well be so. Under clause 250 a person proposing 
to deal with a proprietor may obtain stay of registra
tion for 48 hours if the title is clear. Under sub
clause (1) of clause 250 a stay of registration may 
be asked for and sub-clause (2) sets out that if 
the result of the search shows that the proprietor is 
free to deal, the registrar shall on payment of the 
fee on that behalf provided, sign an order in the 
form mentioned in the twenty-first schedule, staying 
registration of any instrument affecting the land to 
be comprised in the proposed dealing for 48 hours 
from the time mentioned in the search certificate. It 
has been suggested that the period of 48 hours is 
too short.

By the Chairman.— Suppose I ask another person, 
“ Will you, in effect, give an option— the right to a 
period of 48 hours during which a stay of registra
tion will be operative? ” What is the position?

Mr. Wiseman.—An application is made for a search 
certificate and a stay of registration; that is to say, 
the Titles Office is asked for information as to the 
state of a title. At the same time, an application is 
made for a stay order—in other words, the Titles 
Office is asked to stay the registration of any other 
dealing until the expiration of 48 hours from the 
time mentioned in the search certificate.

By the Chairman.—Is not this the point: I am pro
posing to purchase a property and I say to the 
vendor, “ Will you give me consent for 48 hours? ”

Mr. Wiseman.—No.
By the Chairman.—Do you suggest that I can ask 

for an abstract of a title and can be given 48 hours 
for the purpose?

Mr. Wiseman.—I think that is the position.

The Chairman.—Sub-clause (1) of clause 250 pro
vides, inter alia—

A n y  p e r so n  p r o p o s in g  to  d e a l fo r  v a lu e  w ith  a  p r o 
p r ie to r  m a y , w ith  th e  c o n se n t  in  w r it in g  o f  su c h  p r o 
p r ie to r  or  h is  a g e n t  a u th o r iz e d  in  w r it in g  . . . lo d g e
w ith  th e  a p p lic a t io n  fo r  se a r c h  c e r t if ic a te  a n  a p p lic a tio n  
for  s ta y  o f  r e g is tr a t io n . . . .

I think it would be revolutionary if I could attend 
at the Titles Office and say “ I am proposing to buy 
land from Mr. Barry. Please give me particulars ” ; 
and the Titles Office to intimate, “ You have 48 hours. 
This is a stay order and Mr. Barry cannot do any
thing with his property in the meantime.” If the 
period of 48 hours were not long enough a similar 
application could be made for a second and possibly 
a third time.

Mr. Wiseman.—The question is whether the period 
of 48 hours is sufficient. Apparently the Law Institute 
holds certain views on the matter.

The Chairman.—I would have no objection if the 
provision referred to “ any period not exceeding ” a 
specified time. Then a proprietor could consent to 
48 hours, 96 hours, or a longer period, as the case 
might be.

Mr. Thomas.—The question seems to turn on when 
the request is made to the Titles Office in respect 
of a period of 48 hours.
_ The Chairman.—It operates from the time men

tioned in the document obtained from the Titles 
Office.

By Mr. Bailey.—Is it not from the time an abstract 
of title is taken?

Mr. Wiseman.—The period of 48 hours would begin 
from the time named in the search certificate. See 
Schedule twenty-one.

By Mr. Bailey.—That means a search certificate 
of the dealings on the title?

Mr. Wiseman.—That is so, but it includes matters 
known to the Registrar but not appearing on the 
certificates.

B y Mr. Bailey.—The period would be short. When 
requiring a search for an abstract of title, country 
solicitors employ an agent in Melbourne who makes 
the abstract and has to forward it to the solicitors. 
In the meantime, some other dealings may have 
arisen?

Mr. Wiseman.—That could happen. I should think 
that the period is rather short.

Mr. Barry .—I do not think that seven days, with 
the consent of the proprietor, would be excessive.

Mr. Wiseman.—If the words “ not exceeding ” are 
used, the Registrar could fix the period.

By Mr. Bailey.—Mr. Wiseman will appreciate that 
dealings in the country may take longer than dealings 
in Melbourne ?

Mr. Wiseman.—I thought the period of 48 hours 
was too short.

By Mr. Thomas.—Does not the consent become 
effective from the time of the payment of the fee?

Mr. Wiseman.—No; from the time named in the 
search certificate.

The Chairman—It the document is lodged within 
the 48 hours it has priority over every other docu
ment. In a letter dated the 4th of August, 
the Law Institue recommends that a period 
of seven days be substituted for the period of 48 
hours. In that case, there is no difficulty in effecting 
the desired alteration.

By Mr. Merrifield.—With reference to clause 243, I 
notice that “ Ireland ” has been altered to “ Northern 
Ireland,” owing to the changed status of Eire. What 
about India, in respect of which there has been a 
change of status recently ?

Mr. Wiseman.—I do not think that India was 
mentioned.

By Mr. Merrifield.—I suggest that India could not 
now be considered a British possession. The provi
sion in question is intended to apply to all other 
parties in the British Commonwealth of nations, and 
the expression “ British possession ” is used.

The Chairman.—Mr. Wiseman discussed that point 
with me in chambers.

Mr. Wiseman.—That is so. Northern Ireland was 
settled satisfactorily but I do not think India came 
into the picture at that stage. There is nothing new 
in clause 255, which provides that the Commissioner 
many disregard errors of dimensions which do not 
exceed those mentioned in Part VII. of the Property 
Law Act.



Mr. Merrifield.—As far as I can see, that clause 
relates to old standards of accuracy. I think the 
provision is for two inches in 132 feet and after
wards one part in 500. Those margins of errors can 
be based only on certificate.

Mr. Wiseman.—I have no comments to make re
garding the clause in question.

The Committee adjourned.
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Mr. Wiseman.—The Committee has now reached the 
consideration of Part XI., regarding which I have 
nothing to say up to clause 265. That clause was 
suggested by the Commissioner for the purpose of 
enabling him to adopt alterations in a plan of sub
division when they had been approved by the council 
of a municipality.

By Mr. Merrifield.—Does this clause mean that a 
plan of sub-division may be amended after having been 
finally approved previously, or amended during the 
process of dealing ?

Mr. Wiseman.—I think it means that when a plan 
has been finally approved and it has been found that 
alterations can advantageously be made in it, they 
should be permitted. The clause is intended to facilitate 
proof in those circumstances. I think I can express 
the proposition in this way: On application to amend 
a deposited plan by excising a road or drain, the 
Titles Office practice requires the consent of lot- 
holders and the surrender of any express easement. 
It is difficult for the Office to say what is necessary 
for reasonable enjoyment of the lot, and it is con
sidered that if the local municipal authority consents 
to the amendment it should suffice in regard to 
implied easements, provided that the Commissioner 
approves. Consequently, the purpose of the clause 
is to facilitate proof in the Titles Office in cases in 
which municipalities have said in effect, “ The altera
tions will not interfere with such matters as 
drainage.”

By Mr. Bailey.—Has not the application first to be 
made by the person lodging the plan?

Mr. Wiseman.—The application would be made by 
the person lodging the plan. As I have already 
indicated, the alteration in question was suggested 
by the Commissioner.

By Mr. Merrifield.—The position does not seem to 
be altogether clear. Suppose a plan of sub-division 
has been lodged and approved and that contracts of 
sale have been entered into and even transfers affected 
out of that plan of sub-division, is it still possible to 
amend the plan?

Mr. Wiseman.—I understand so.
Mr. Merrifield.—In that event a wider sphere is 

opened for consideration.
Mr. Bailey.—Surely a plan could not be amended 

any time after acceptance.

Mr. Wiseman.—It may be well to consider clause 
263, sub-clause (1) of which refers to the lodgment of 
a plan; sub-clause (2) prescribes what is to be set 
out in the plan and sub-clause (3) lays it down that 
the plan shall be made and certified by a licensed 
surveyor. Sub-clause (4) provides that the Registrar 
is not to accept a plan unless he is satisfied that 
section 568 of the Local Government Act 1946 has 
been complied with. I understood that the Com
missioner desired requisite power to be given in the 
legislation, and I did not concern myself much about 
the effect of it. I rather relied on what I gathered 
his view was. Perhaps it will save the time of this 
Committee if the Commissioner were consulted on the 
matter.

Mr. Merrifield.—Further consideration of the clause 
as a whole can be postponed.

Mr. Wiseman—It is possible that greater definition 
is required. As to Part XII., clause 268 represents 
an addition. It was considered that the powers of 
rectification of certificates of title were not satisfactory, 
and it was thought by adding clause 268 rectification 
would be facilitated as well as clarification of the 
position as to rectification of certificates. I emphasize 
that the provision is not by way of a substitution for 
any other clause. Formerly, clauses 269 and 270 
constituted the main provision dealing with rectifica
tion. Clause 269 provides that the proprietor may 
apply for an amendment of a certificate to make the 
boundaries of his land coincide with land occupied 
under the certificate, and clause 270 enables a 
proprietor to apply for amendment of certificates of 
adjoining land. Clause 268 sets out six cases in which 
a certificate may be rectified. Formerly the Court 
was not given any express power to rectify certificates; 
it appears that the Registrar was the only person 
given that power, as will be shown by reference to 
the form of application in the 23rd Schedule—the 
application is addressed to the Registrar of Titles. 
Paragraph (a) of sub-clause (1) of clause 268 pro
vides that the register book may be rectified on an 
order of the Court, or by the Registrar, or on the 
direction of the Commissioner—

(a) W h ere  th e  C ourt h as dec id ed  th a t  a n y  person  is 
e n tit le d  to  a n y  e sta te , r ig h t or in te r e s t  in  or to  an y  land, 
lease , m o r tg a g e  or ch arge, and  as a  con seq u en ce  o f  su ch  
d ec is io n  su ch  co u r t is o f  op in ion  th a t  a  rec tif ica tio n  of 
th e  r eg is te r  book i-s, req u ired , and  m a k es an  order to  th a t  
e ffec t.

The second case is described in paragraph (b) as 
follows—

(b ) W h ere  th e  C ourt, on th e  a p p lica tio n  in  th e  p re
scr ib ed  m a n n er  o f a n y  p erson  w h o  is a g g r iev ed  by  any  
en tr y  m ade in, or by  th e  om issio n  o f  a n y  e n tr y  from , th e  
r eg is te r  book , m a k es an  order for  th e  r ec tif ic a tio n  o f  th e  
r e g is te r  book .

Those are the two cases in which the Court may make 
an order.

By Mr. Merrifield.—Does that mean that the 
person applying to the Court would have had to 
lodge a caveat previously or could come in sub
sequently and make an application?

Mr. Wiseman.—He can make an application to the 
Court based on the certificate as it stands at the time 
of that application. If a caveat is lodged, that would 
protect the interest referred to therein.

By Mr. Merrifield.—That is up to the stage at which 
the Commissioner issues a direction one way or the 
other, but could not the Court follow on and, in 
effect, order a re-trial on appeal?

Mr. Wiseman.—I do not think a caveat would come 
into the question of rectification; the rectification is of 
the register book. Possibly a right protected by the 
caveat might be considered under paragraph (a) but 
the Court would take the title as presented to it and



make an order on that. The two paragraphs I have 
read merely empower the Court to make an order on the 
facts brought before it. Paragraph (c) enables a 
rectification to be made by the consent of all persons 
interested. Paragraph (d) relates to a case in which 
the Court or the Commissioner is satisfied that any 
entry in the register book has been obtained by fraud; 
and paragraph (e), to cases in which two or more 
persons are, by mistake, registered as proprietors of 
the same estate or interest. The sixth ground is out
lined in paragraph (/) as follows—

In  a n y  o th e r  c a se  w h e r e , b y  r e a so n  o f  a n y  erro r  or  
o m iss io n  in  th e  r e g is te r  book , or b y  r e a so n  o f  a n y  e n tr y  
m a d e  u n d er  a m is ta k e , i t  m a y  b e  d e e m ed  ju s t  to  
r e c t ify  th e  r e g is te r  book .

I think the Commissioner and the Registrar would 
have to be satisfied on the question whether it was 
just to rectify the register book. Sub-clause (2) sets 
out that the Registrar shall make appropriate entries 
in the register book on being served with the order 
or an official copy thereof. Sub-clause (3) is con
sequential.

Mr. Merrifield.—It is conceivable that a description 
may become the subject of dispute.

Mr. Wiseman.—The parties interested might agree 
that the description is inaccurate. Does Mr. Merrifield 
desire clause 271 to apply in that event?

By Mr. Merrifield.—Should not clause 271 apply to 
clause 268 so far as definition of title is the subject 
of dispute, as it does already to clauses 269 and 270?

Mr. Wiseman.—I think it will be found that there 
is sufficient power under clause 268. Under sub
clause (2) the Registrar has to make appropriate 
entries.

By Mr. Merrifield.—Suppose there is an appeal to 
the Court, on what basis will it determine the matter 
if it has not a plan of survey?

Mr. Wiseman.—If the Court requires a plan of 
survey it will direct accordingly and would not make 
an order unless such a plan were provided.

By Mr. Merrifield.—Suppose that under clause 268 
there arose a case regarding a question of description, 
paragraph (e) of clause 271 ought to apply as much 
to clause 268 as to clauses 269 and 270?

By Mr. Schilling.—Would not the Court or the 
Registrar call for a certificate if one was needed?

Mr. Wiseman.—Yes. The suggestion does not seem 
to me to be necessary in the circumstances con
templated in paragraphs (a) to ( /) .

By Mr. Fraser.—Is not clause 268 directed to 
rectification as to quantum  of interests whereas clause 
271 deals with procedure by the Commissioner where 
there may be some discrepancy as to boundaries?

Mr. Wiseman.—I do not think that necessarily 
follows. It may be that the description of the land 
is not accurate and there may be a rectification. If 
the Committee desires to include reference to clause 
268, I do not think it will matter.

By Mr. Fraser.—But how will that square up with 
an application to the Court?

By Mr. Merrifield.—Clauses 269 and 270 are pro
cedural where the Titles Office determines a matter. 
Clause 268 brings, in the Court, with an appeal against 
a direction of the Commissioner, or for any other 
reason. If plans and surveys are required for an 
alteration of the description under clauses 269 and 270, 
why should not plans and surveys be required under 
clause 268?

Mr. Fraser.—The Court may require plans of sub
division and that will depend upon the evidence. 
Surveys are not excluded.

Mr. Merrifield.—We should provide that the survey 
shall be carried out by a licensed surveyor.

Mr. Fraser.—Under clause 269 there could be a 
case in which the parties had surveys made.

Mr. Schilling.—But why insist upon a survey? The 
matter will be in the hands of the Court or of the 
Commissioner.

Mr. McDonald.—If the Court wanted a survey made, 
it would ask for that to be done.

By Mr. Schilling.—I am wondering whether the 
word “ shall ” should apply to paragraph (e) of clause 
271? We should try to cut out expense. Why should 
a person making an application necessarily have to 
submit a survey? I suggest that the words “ if 
required ” be added.

Mr. Wiseman.—You suggest the addition of the 
words “ if required ” to paragraph (cZ) ?

Mr. Schilling.—Yes.
Mr. McDonald—I think that is a necessary addition.
Mr. Merrifield.—I think we should hear the com

ments of the Commissioner on this matter. In the 
letter from the Law Institute of the 4th of August, 
there appears the following reference to clause 272 
in paragraph (3)—

b y  in 'sertin g  a f te r  s e c tio n  272 th e  fo l lo w in g  n e w  se c tio n  
272a : “ T h e  R e g is tr a r  sh a ll o n  th e  a p p lic a tio n  in  w r it in g
o f  a n y  p r o p r ie to r  or h is  so lic ito r  or a g e n t  an d  u p on  
p a y m e n t  o f  th e  p re sc r ib e d  fe e  (su c h  fe e  n o t  to  e x c e e d  th e  
su m  o f  f l )  g iv e  w r it te n  n o t ic e  to  su ch  p ro p r ie to r  as to  
w h e th e r  th e  b o u n d a r ie s  a r ea  an d  p o s itio n  o f  th e  land  
b e in g  th e  su b je c t  o f  th e  a p p lic a t io n  h a v e  b een  a c cu ra te ly  
d e lin e a te d  on  a n y  p la n  o f  su r v e y  a lr e a d y  lo d g ed  or 
d e p o s ite d  a t  th e  Office o f  T it le s .”

That relates to the previous application of the Institute 
about surveys already in existence and plans being 
based on them. The Committee agreed to adjourn 
the discussion of that matter.

Mr. Wiseman.—The question was whether the 
matters referred to by the Law Institute would not 
be more appropriately dealt with under the rules and 
that question will be considered.

Clause 279 relates to the powers of the Com
missioner to compel the production of documents. 
Formerly, sub-clause (4) provided—

I f  th e  in fo r m a tio n  or d o c u m e n t w ith h e ld  ap p ears to  th e  
C o m m iss io n er  to  b e  m a te r ia l  th e  R e g is tr a r  sh a ll n o t be  
b o u n d  to  p r o c ee d  w ith  th e  tr a n sa c tio n .

The following words have been added—
b u t, i f  th e  C o m m iss io n er  se e  fit, h e  m a y  d irec t th e  

R e g is tr a r  to  r e g is te r  th e  d e a lin g , n o tw ith s ta n d in g  th e  n o n 
p r o d u ctio n  o f  su c h  in s tr u m e n t  or d e a lin g .

That is to meet a case in which there is a tenancy 
in common between two people—it may be husband 
and wife—and one of the tenants disposes of 
his land and the other tenant in common holds the 
certificate and will not produce it. Such refusal to pro
duce the certificate would hold up the transaction. For 
such a case it was deemed desirable to enable the Com
missioner to proceed, if he saw fit, with the com
pletion of the transaction although the duplicate 
certificate was not produced. Recently there was a 
case in the office of the Commissioner of a dispute 
between a husband and wife, and the certificate of 
title was held between them as tenants in common. 
It was difficult to get the wife to produce the certifi
cate, and the transaction was held up. Therefore, 
the Commissioner thought it would be desirable to 
have in the Bill a clause on these lines.

By Mr. Schilling.—There could be frequent cases of 
that kind?

Mr. Wiseman.—Yes.
Mr. McDonald.—There is no provision for marking 

in the Titles Office a subsequent dealing for which 
a new title would probably issue. The duplicate title



that is outstanding will show A and B as tenants in 
common, so there should be some notification on the 
original title notifying a subsequent dealing affecting 
the land.

By Mr. Bailey.—I take it that the procedure would 
be the same as if the title had been produced, except 
that there would be no endorsement on the duplicate 
title?

Mr. Wiseman.—If a new title were issued for the 
undivided share, the Titles Office would have to make 
sure that they received the duplicate or that they 
notified on the new certificate that the duplicate was 
outstanding.

By Mr. McDonald.—Do you mean on the original 
certificate?

Mr. Wiseman.—You suggest that in the Titles 
Office, on the original certificate for the two 
tenancies in common, there should be an endorsement 
that as to one undivided share there had been a trans
fer from A to X. X would apply for a separate 
certificate for his undivided share, and on that there 
should be notification also that there was an out
standing duplicate.

Mr. Bailey.—The Registrar has power to call in a 
title.

By Mr. McDo?iald.—Sometimes he does not obtain 
the title. He would have to make sure that the trans
fer was noted all the way through ?

Mr. Wiseman.—Yes, that would be done.
Mr. McDonald.—That can be covered by the rules.
Mr. Wiseman.—I think clause 280 should be deleted. 

It deals with the power of the Commissioner to make 
regulations in respect of certain matters, which can be 
dealt with more appropriately under the rules. The 
only item which I think requires consideration is 
paragraph (e) of sub-clause (1), which relates to the 
licensing of persons to sell the prescribed forms. How
ever, I have made inquiries of law stationers, and 
they have not heard of any person being so licensed. 
The matters referred to in clause 280 can be covered 
by the rules.

By Mr. Fraser.—Earlier in the Act two situations 
were contemplated. The first was that there would 
be legal rules which would be prepared by a committee 
comprising persons appointed by the Chief Justice and 
including the Commissioner, to fill in gaps to make 
the legislation workable. Then, from the purely 
administrative side, there would be regulations made 
by the Commissioner. Is it proposed to delete clause 
280 to include its provisions in a set of rules ? There 
may be administrative regulations which cannot be 
subject to rules?

Mr. Wiseman.—The idea of the rules is to fill in 
gaps that may be left in the Act, and the rules will be 
general directions to the profession as to the procedure 
to be adopted. At the present time the practice 
appears to be for the Commissioner or the Registrar 
to issue directions to persons in the Titles Office. 
Sometimes these are handed to the public as rulings 
of the Titles Office. It is to get away from that 
situation that it is suggested that there should be a 
set of rules which can be promulgated to the public.

By Mr. Fraser.—As a matter of law?
Mr. Wiseman.—Yes.
By Mr. Fraser.—Clause 327 gives regulation- 

making power for administration purposes.
Mr. Wiseman.—Yes.
By Mr. Fraser.—It is limited to (a) and (b).  Strange 

to say, clause 330 comes in again with regulation- 
making power.

Mr. Wiseman.—That would have to be so. The 
Rules Committee cannot impose penalties, and the 
Governor in Council is the appropriate body to do 
that.

Mr. Schilling.—There are a lot of administrative 
matters which should not be the subject of rules, such 
as where to stick a stamp, how to post a notice on a 
board, how to fold a document, and the like.

Mr. Wiseman.—Why not leave the clause in? It 
may have some effect. Clause 291 is an important 
one. It has not been altered, but. it might very well 
be amended along certain lines. First, I think the 
words “ or of the judge ” should be inserted after the 
word “ Court.” The clause would then read—

I t  sh a ll be la w fu l fo r  th e  C om m ission er , w h en ev e r  a n y  
q u estio n  a r ises  w ith  reg a rd  to  th e  p erfo rm a n ce  o f any  
d u ty  or th e  e x e r c ise  o f a n y  o f  th e  function's b y  th is  A ct 
c o n ferred  or im p osed  e ith e r  on h im  or on th e  R eg istra r , to  
s ta te  a  ca se  for  th e  op in ion  o f th e  S u p rem e C ourt or o f th e  
ju d ge; and th ereu p o n  it sh a ll be la w fu l for  th e  sa id  cou rt  
or ju d g e  to  g iv e  its  ju d g m en t th ereo n ; and su ch  ju d g m en t  
sh a ll be b in d in g  up on  th e  C om m ission er  and  R eg istra r  
r esp e c tiv e ly .

That gives power for the Commissioner to state a 
case for the opinion of the Court.

By Mr. Fraser.—Does the word “ Supreme ” need 
to be there?

Mr. Wiseman.—No. A question of policy has been 
raised with regard to this matter. I am informed that 
in the organization of the Titles Office a large amount 
of work relating to the interpretation of wills is done 
in the office of the Registrar, and that work relating 
to the interpretation of wills is done by an officer who 
is not legally qualified, and it does not go through the 
legally qualified members of the Commissioner’s De
partment. It does not go through the Commissioner’s 
examiners, and does not go to the Commissioner. I 
understand that a good deal of time is taken up by this 
interpretation work in the office. The suggestion is 
this, and it is twofold. One suggestion is that where 
questions of interpretation of documents including 
wills arise, the Commissioner, where the land is up 
to a certain value, should have power to make an 
order which would be binding. The other suggestion 
is that a clause similar to the provision in section 63 
of the Public Trustee Act 1939 should be inserted. 
That section gives the Court jurisdiction to approve 
or disapprove of any acts done or proposed to be done 
by the Public Trustee and gives the Public Trustee 
power to apply for an order of advice of the Court 
regarding any matter arising out of the control or 
management of any estate or property. The Court 
may require notice of any such application to be served 
on any person. If the Court makes an order the 
Public Trustee is indemnified. That, I am told, has 
worked satisfactorily, and the Court has not required 
parties to be added, thus in effect turning the applica
tion into an originating summons. Those are two 
suggestions regarding clause 291 which I thought this 
Committee might like to consider.

By Mr. Fraser.—I thought clause 291 dealt more 
with the type of case where it was desired to obtain 
a mandamus against the Registrar because he had 
refused to do a certain thing. Was it intended that he 
should interpret documents and so forth?

Mr. Wiseman.—I do not think clause 291 contem
plates that. What I am suggesting is further powers 
which may facilitate dealings in the Titles Office. The 
clause relates to any question that arises with regard 
to the performance of any duty or the exercise of 
any of the functions of the Commissioner or 
Registrar.



Mr. Wiseman.—They would be in the circumstances.
Mr. Schilling.—The clause does not say so. Action 

might be taken behind the backs of the parties.
Mr. Wiseman.—I do not think clause 291 con

templates that. The section of the Public Trustee Act 
to which I have referred is in the nature of novel 
legislation only recently introduced. I make the 
suggestion only for consideration. It was not brought 
before the sub-committee but it occurred to me after
wards.

Mr. Reid.—I think we might obtain the opinion of 
the officers of the Titles Office on the point.

Mr. Schilling.—I should like to know how far it 
goes. If it relates only to administration within the 
Titles Office it is all right, but if it would bind the 
parties they should be heard.

Mr. Wiseman.—If that is so it will not save any 
expense.

Mr. Fraser.—If a decision is made by the Com
missioner on the application of a party and the other 
party is not given an opportunity to be represented or 
to have his view stated, the Court might say when it 
heard that view, “ We disagree entirely with the 
Commissioner.”

Mr. Wiseman.—That could happen. These matters 
of interpretation are now dealt with by a non-legal 
officer. He has been supplied by the Registrar with 
two and a half pages of explanations on the con
struction of wills. That document has been supplied 
to me by Mr. Vance, who furnished it to the officer.

By the Chairman.—Is the fault within the Titles 
Office? Ought there to be a qualified man doing this 
type of work?

Mr. Reid.—It goes further than that.
Mr. McDonald.—On the one side there is the Com

missioner and on the other the Registrar.
By the Chairman.—Should not there be only one 

head? I think the question of the final administra
tive decision in any matter in regard to which there 
may be conflict of opinion between the Commissioner 
and the Registrar is one upon which this Committee 
would like the views of the Master of the Supreme 
Court, Mr. Vance. Accordingly, the Committee desires 
to re-consider clause 291. In passing, it seems to me 
that the Commissioner, who must be a qualified lawyer 
under the Act, should have the final say.

By Mr. Reid.—Does the legislation in other States 
preserve the two offices of Commissioner and 
Registrar?

Mr. Wiseman.—I think the answer to that question 
is “ No.”

By Mr. Reid.—Might there not be better administra
tion if there were only one officer—either the Com
missioner or the Registrar—instead of preserving the 
two? I think in South Australia there is only one.

Mr. Wiseman.—And I think in New South Wales 
there is only one. That question can be determined 
by glancing at the relevant statutes.

Mr. McDonald.—It seems that the stage has been 
reached at which consideration should be given to 
the question of having only one officer in Victoria.

Mr. Reid.—Instead of two separate Departments.
Mr. McDonald.—And an officer who is Commissioner 

and Registrar.
Mr. Barry.— Or who makes the final decision for 

both.

The Committee adjourned,
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Mr. Hubert Dallas Wiseman, of counsel, was in 
attendance.

In the absence of Mr. Oldham, Mr. Bailey was 
appointed to the Chair.

Mr. Wiseman.—The first amendment in Part XIV. 
is in clause 295 where the words “ one hundred and 
ninety-six ” have been added, the reason being that this 
clause enables the Commissioner to charge certain fees 
for an indemnity where he thinks it desirable or neces
sary. Clause 196 permits the Commissioner to direct 
that an entry be made of the satisfaction of an annuity 
in cases in which proof is most probably sound but not 
completely satisfactory to the Commissioner. This 
amendment will enable an entry to be made upon pay
ment of a contribution in those circumstances, and it 
fits in with the other relevant provisions. The amend
ment was suggested by the Commissioner. The altera
tion is rather formal and there is not a great deal in it. 
Part XV. relates to “ Actions and Other Remedies.”

By Mr. Thomas.—Clause 296 provides that officers 
administering the Act shall not be liable to any action, 
suit, or proceeding in respect of any act done bona fide 
in the exercise of powers under the Act. That provision 
has always been in the legislation?

Mr. Wiseman.—It used to be section 243; the pro
vision dates back a long time.

By Mr. Bailey.—Would it cover cases of negligence?
Mr. Thomas.—It would", if the officer acted bona fide.
The Chairman.—It provides protection in respect of 

any act done bona fide “ or omitted to be done.”
Mr. Schilling.—It is a necessary protection, because 

if officers did not have it, they might be afraid to do 
anything. My experience is that it is a wise provision.

By The Chairman.—But what would happen in cases 
of carelessness ?

Mr. Thomas.—An officer guilty of carelessness could 
be dismissed.

Mr. Wiseman.—Section 243 of the 1928 Act is from 
section 137 of Act No. 301 which came into force on 
the 1st August, 1866.

The Chairman.—It has stood the test of time.
By Mr. Merrifield.—Has section 244, which is to be 

repealed, been covered to some degree by the new 
Landlord and Tenant Act?

Mr. Wiseman.—I do not think so ; it is covered by the 
other sections giving an indefeasible title to the regis
tered proprietor, making it conclusive evidence of 
ownership. It has always been considered that section 
244 does not add anything or assist in any way.

Mr. Bailey vacated the Chair.

The Hon. A. M. Fraser was called to the Chair.
Clause 299 provides that if a proprietor is dissatis

fied with any ruling of the Registrar he may summon 
the Registrar to show cause. As the law stands, the 
only persons who can summon the Registrar are an 
owner applying to have land brought under the Act 
and a proprietor seeking to have any dealing or trans
mission registered. The addition of the words “ of any 
person claiming under a dealing lodged for registra
tion ” will enable a proposed transferee to summon



the Registrar. It seems to be a reasonable extension 
of the section. In sub-clause (2) some words have been 
omitted. The provision used to read—

S u ch  o w n er  or p rop rietor  m a y  if he  th in k s fit a t h is ow n  
cost su m m on  th e  R eg istra r .

The words “ at his own cost ” have been omitted. 
After the words “ Supreme Court,” the words “ or a 
judge thereof ” should be added. The same words 
should be added twice in sub-clause (3) after the word 
“ court.” At the end of sub-clause (3) there used to 
be these words—
and a ll e x p en ses  a tten d a n t u p on  an y  su ch  proceed in gs  
sh a ll be borne and  paid by  th e  a p p lica n t or o th er  person  
p referr in g  su ch  co m p la in t u n less  th e  cou rt cer tifie s  th a t  
th ere  w a s no probab le  grou n d  for  su ch  r e fu sa l or d irection  
as a foresa id .

Those words have been omitted because clause 300, 
which was formerly section 249, puts the question of 
costs in the discretion of the court; in other words, 
those words in section 248 of the 1928 Act are over
ruled by clause 300.

Clause 300 corresponds with section 249 of the 
existing Act, with the exception that in the latter 
the words “ notwithstanding anything in the said 
section to the contrary ” have been deleted. Those 
words “ to the contrary ” referred to the taking of 
proceedings at a person’s own cost, &c. It really 
straightens out those provisions concerning costs.

By the Chairman.—What virtue is there in having 
the words “ court or a judge thereof?” I was wonder
ing why the definition of “ court ” could not be amended 
to read “ Supreme Court or a judge thereof.” Most of 
these matters would be chamber matters.

Mr. Wiseman.—The explanation is that there has 
been a departure from the old procedure which made 
caveat proceedings full court business, and these 
matters have been brought into chambers or into the 
court. As there are no other matters to be dealt with 
under this legislation, which are exclusively matters 
for the court, it is suggested that they can be brought 
first into chambers and later, if necessary, referred 
to the court. I was going to suggest exactly what you 
have in mind.

By the Chairman.—If the definition of “ court ” 
meant “ Supreme Court or a judge thereof,” it would 
not be necessary to alter these sub-clauses?

Mr. Wiseman.—That is so.
By Mr. Thomas.—Why is “ Supreme Court ” men

tioned in sub-clause (2) ?
Mr. Wiseman.—I think it should be set out in the 

way in which the Chairman suggests.
By Mr. Schilling.—The expression at the end of sub

clause (3), “ and the Registrar shall obey such orders ” 
is rather curious. The sub-clause states, inter alia—
th e  sa id  C ourt sh a ll m a k e  su ch  order in  th e  p rem ises as 
the c ir cu m sta n ce s  o f  th e  case  req u ire .
Normally, that would be a self-sufficient statement. I 
suggest the expression at the end of the sub-clause 
might be omitted.

Mr. Wiseman.—It was probably put in as a matter 
of caution, but it could be omitted. Following clause 
297, which was formerly section 245, section 246 dealt 
with compensation that could be claimed by a party 
deprived of land against the person upon whose applica
tion such land was brought under the Act or such 
erroneous registration was made as is referred to in 
the section. That section has been repealed, and also 
tbs former section 250 which dealt with actions for 
recovery of damages against the Registrar’s nominal 
defendant. Section 251 dealt with persons sustaining 
loss through inaccuracy in the Crown survey, and it 
provided for the recovery of damages against the 
assurance fund. Former section 252 provided that

persons sustaining loss might recover damages against 
the assurance fund. All those provisions have been 
repealed and replaced by clauses 301 and 305. I should 
add that section 2 of the Transfer of Land (Forgeries) 
Act 1939 (No. 4689) also has been repealed. That Act 
was passed in consequence of a decision of the High 
Court in Clements v. Ellis, reported in 51 C.L.R., page 
217. That provision has been incorporated in a some
what different form in clause 301.

The re-organization of these provisions is rather 
substantial. It was thought the law as it stood did 
not give sufficient protection to persons who had sus
tained loss or damage, or who had been deprived of 
land or of an interest in land by reason of proceedings 
taken under the Transfer of Land Act. Furthermore, 
it was felt that the assurance fund was in too in
vulnerable a position, and that it should be made a 
little more accessible to persons who had sustained 
loss.

I think the general idea in the former Act was that 
it was only the person who had been deprived of an 
interest in land who was entitled to look to the assur
ance fund for his remedy. In the Bill we provide that 
a person who has sustained loss may get his remedy 
against the assurance fund. “ Loss ” has been defined 
in paragraph 13 of sub-clause (4) of clause 301 (para
graph read). The words “ or otherwise” carry the 
matter a good deal further than was the case under 
the 1928 Act. It was thought that that would be suf
ficient to enable a person in the position of Mr. 
Clements, who had paid over money for a clear title 
and who was held still to have a mortgage on his land, 
to sustain a claim against the assurance fund. Clause 
301 has been taken substantially from the English 
Land Registration Act 1925, section 83, sub-section
(2), and also includes parts of sections 250, 252, and 
253 of the 1928 Act. Clauses 303 and 304 have been 
taken direct from the 1928 Act. Clause 305 is a sub
stitution for section 256 and deals with the limitation 
of time within which actions may be brought against 
the assurance fund. That is made six years.

By Mr. Merrifield.—In paragraph (a) of sub-clause
(3) of clause 301 there appear the following words— 
“(otherwise than under a disposition for valuable con
sideration which is registered in the register book).” 
Does that bring in the point we debated at length 
earlier ?

Mr. Wiseman.—No, that merely deals with a person 
who has been registered as proprietor for valuable 
consideration and excludes such person. If a person 
gets a transfer for valuable consideration which is 
registered, the Act gives that person protection. If he 
is bona fide dealing with the registered proprietor he 
gets protection. Sub-clause (3) incorporates the effect 
of the Transfer of Land (Forgeries) Act 1939 and 
provides—

N o in d em n ity  sh a ll be payab le  under th is A ct in any  of 
th e  fo llo w in g  c a se s:—

(a) W h ere  th e  app licant, h is so lic itor  or a g en t caused
or su b sta n tia lly  contrib uted  to th e  loss by fraud, 
n e g lec t or w ilfu l d e fa u lt or derives . . . .
from  a person  w h o or w h ose  so lic itor  or a gen t  
has been  g u ilty  o f such  fraud, n eg lec t or w ilfu l 
d efa u lt and th e  onus sh a ll rest upon th e  app licant 
of n e g a tiv in g  any su ch  fraud, n eg lec t or w ilfu l 
defau lt.

(b) On accou n t o f costs incurred  . . . .

Then there is the explanation in the bracket “(other
wise than under a disposition for valuable considera
tion which is registered in the register book.)” That 
involves the provision that a person who gets regis
tered for value can, if he has “ sustained loss, claim 
indemnity in spite of some other person’s fraud or de
fault. The onus is placed upon the applicant of negativ
ing any fraud, neglect or wilful default. Sub-clause
(3) is taken substantially from section 2, sub-section



(4) of the Transfer of Land (Forgeries) Act 1939. The 
words in brackets in paragraph (a) have been added 
to protect a bona fide purchaser for value from a 
person who has been registered by fraud, &c. Clause 
301 was fully considered and it was thought that the 
clause as drafted would meet generally all cases which 
should be compensated, but that it only gave com
pensation in those cases in which it was thought com
pensation should properly be allowed.

By the Chairman.—There is a provision for the 
Registrar to indemnify against the person who causes 
the loss?

Mr. Wiseman.—Yes. That is provided for in sub
clause (7) of clause 301. That is confined to fraud. 
Under sub-clause (11) the Registrar is given the right 
to require the plaintiff to join any person who he 
thinks should be joined, and who has contributed to 
the loss.

By Mr. Schilling.—Would it not have been quicker 
to make provision for the Registrar to join the party 
himself instead of calling on the applicant to make 
the necessary move?

Mr. Wiseman.—It was thought that was not the 
Registrar’s concern. If the Registrar were being sued 
and he said “ There is somebody else who should be 
joined as a party ” it would be more in conformity 
with the repealed section 146 of the 1928 Act for the 
Registrar to insist on the proper defendant being 
joined. It was thought that the clause would throw 
the onus of joining the party on the person who started 
the litigation.

By Mr. Thomas.—What would happen if the Regis
trar refused to serve notice?

Mr. Wiseman.—If he does not serve the notice he 
has to fight the action himself. It is only for the pro
tection of the Registrar and the assurance fund. If 
the Committee thinks that the onus should be put on 
the Registrar to join the necessary defendant, that is 
a matter of procedure, and is for the Committee to 
decide what is desirable.

M r.' Schilling.—I see great force in what you say, 
that the onus should be on the person starting the 
litigation to see that it is done properly. It seemed 
to me to be holding up the matter.

Mr. Wiseman.—Another point that just occurs to me 
is if the Registrar joins another person as a third 
party, the Registrar may then become responsible for 
that person’s costs.

By the Chairman.—The claimant makes the Regis
trar a defendant, and the defendant says that some
body else might be liable. He might call on the 
claimant to join that third party, whereas if the 
Registrar is relying on some relief from the third 
person it ought to be his job to join that person in 
the proceedings.

Mr. Wiseman.—It can be decided in accordance with 
the Committee’s wishes.

Mr. Schilling.—It is a matter that we should con
sider. I should not like to be dictatorial about it, but 
it should be considered.

By the Chairman.—Would it meet the position if it 
were provided that the Registrar may apply to join 
a person as a defendant at third party proceedings?

Mr. Wiseman.—Yes. Clause 305 limits the time 
within which action may be brought under clause 301 
to six years, with the proviso that infancy and un
soundness of mind or absence from Victoria may be a 
cause for extending the time.

The Chairman.—Under the Statute of Limitations 
Act I think a slight change was made in the period 
of not running during disability. I think the view was

taken that, having regard to present day speedy com
munication, and so forth, absence overseas should 
not be a bar to the time running. That could be brought 
into consonance with the other Act.

Mr. Wiseman.—Infancy and unsoundness of mind 
still stand.

The Chairman.—The Parliamentary Draftsman, Mr. 
Garran, has definite views on infancy being a bar, 
having regard to the fact that there are so many 
authorities caring for infants. He could see no sound 
reason for infancy holding up the matter for a long 
time, but I think he was in the minority.

By Mr. Merrifield.—There is a reference in Mr. 
Vance’s letter to the control of the assurance fund; 
do you know what he means?

Mr. Wiseman.—I do not know what is in Mr. Vance’s 
letter and I do not know if you want me to anticipate 
what he will say. Clause 308 has been taken from 
section 259, but it has been cast into various sub
clauses. In two, places the word “ and ” should be 
changed to “ or,” and a little alteration is required 
to improve the English but without affecting the 
meaning.

By Mr. Reid.—Clause 320 adopts the Twenty-fifth 
Schedule of general conditions of sale under the 
Transfer of Land Act. Have they been amended in 
any way?

Mr. Wiseman.—No. It was suggested that the 
Twenty-fifth Schedule should be recast, but it was 
decided not to do so.

Mr. Reid.—The Commissioner may be a little out of 
touch with developments outside his own office. In any 
present contract for the purchase of land the Twenty- 
fifth Schedule is departed from in some way or other. 
Usually Table “ A ” of the Twenty-fifth Schedule is 
adopted with modifications, the most outstanding being 
either those contained in the Law Institute form or in 
the form of contract used by the Real Estate Institute. 
That is confusing to the average purchaser of land, 
and it seems to me that something embodying the 
modifications in those two standard forms should be 
adopted so that a person buying land and signing a 
contract containing those provisions will know what 
he is signing. Since the consolidation of the statutes 
in 1928 there has been a number of decisions relating 
to recissions. This subject was discussed fully in the 
Law Institute’s publication containing articles by 
Mr. Harry Walker who has made a special study 
of it. I think a standard form of conditions should be 
provided to have regard to some of the developments 
that have occurred since the date of the last consolida
tion. What I have said is to some extent borne out 
by an article in the last number of the Law Institute 
Journal, which also suggests that certain modifications 
should be made in the Table “ A ” form.

The Chairman.—That is a matter that we should put 
to the Law Institute.

Mr. Wiseman.—The next clause I wish to mention 
is clause 322. It has been the practice in the Office of 
Titles to refuse to allow to be lodged for registration 
instruments which refer to other documents. This 
practice has been contested over a long period, particu
larly by bodies such as building societies which desire 
to incorporate in mortgages references to their rules. 
To some extent this has led to those societies giving 
mortgages not in the form provided by the Transfer 
of Land Act but by taking a transfer of the land and 
entering into a deed of defeasance. It is obvious that 
there cannot be registered in the Titles Office docu
ments that are not available for reference and check
ing. It was thought that clause 322 as set out would 
meet the requirements both of the Titles Office and



of the public. It provides for the lodging of an instru
ment which may refer to the whole or to specified 
parts of any document required by statute to be lodged 
with the Registrar-General, the Registrar of Friendly 
Societies or the Registrar of Building Societies and 
which is open for public inspection.

By the Chairman.—What is the effect of that?
Mr. Wiseman.—It means that an instrument may be 

lodged for registration and that instrument may by 
reference incorporate the whole or any specified part 
or parts of any document desired to be made part of 
the instrument being registered. For instance, the 
rules of a building society relating to repayments of 
the money advanced may be incorporated in the instru
ment by reference instead of their being set out in the 
instrument, which may be fairly extensive.

By Mr. Schilling.—There would be the right to search 
to find out what the rules were.

Mr. Wiseman.—This clause refers only to a docu
ment which some statute requires to be lodged with 
one of the public registrars mentioned.

By the Chairman.—Would that apply only to build
ing societies?

Mr. Wiseman.—No, it would apply to any document.
By Mr. Schilling.—Lodges, trades unions and so on?
Mr. Wiseman.—No, the persons are limited under 

the clause.
By Mr. Schilling.—It could apply to lodges ?
Mr. Wiseman.—To a friendly society required by 

statute to lodge a document which is open for public 
inspection. Some documents may be required to be 
lodged but they may not be open for public inspection.

By Mr. Schilling.—A number will not be registered 
with the Registrar-General, but with the Registrar of 
Friendly Societies and a search would have to be made 
at that office.

Mr. Wiseman.—Yes.
By Mr. Schilling.—What rights have we to search 

there ?
Mr. Wiseman.—If there was no right of search the 

documents would not be open for public inspection. 
That is covered by the last words of the clause.

By Mr. Reid.—The inference is that if particular 
rules of an organization are not registered the Regis
trar will refuse to register an instrument that refers 
to those rules ?

Mr. Wiseman.—Yes. It is limited to the Registrars 
named, to documents required by statute to be lodged, 
and to documents which are open for public inspection.

By the Chairman.—What is the position if a society 
alters its rules in the meantime?

Mr. Wiseman.—That does not matter. If the rules 
which are referred to have been lodged with the 
Registrar they must remain under Government control.

By the Chairman.—The rules which operate under 
the instrument would be those existing at the time?

Mr. Wiseman.—Yes. By altering the society’s rules 
the rights under the instrument could not be changed.

By Mr. Merrifield.—Clause 316 refers to the erection 
of a building of a permanent character prior to the 
passing of Act No. 945 and so on. Will not that clause 
be subject to the provisions of the Local Government 
(Streets) Act?

Mr W isem an.—Does not sub-clause (1) of clause 316 
merely mean that if somebody has encroached on the 
roadway for fifteen years the Commissioner may issue

c e r t i f i c a t e  for the land covered by the building? In
h e r  WOrds, if he has encroached and has had adverse 

ession across the road for fifteen years, then the 
Commissioner may issue a certificate.

Mr. Merrifield.—'That is true up to that point. Under 
the Local Government (Streets) Act 1948 machinery 
was provided whereby the local council could proclaim 
an alignment, and superimposed on that was that the 
Registrar shall amend titles and descriptions to accord 
with that alignment.

By the Chairman.—Would not the man get a title 
by adverse possession?

Mr. Merrifield.—That is all right where no street 
alignment has been fixed, but where the street align
ment has been fixed that application would be subject 
to the provisions of the street alignment legislation.

By the Chairman.—Would the position be that he 
would be entitled to it but that he would receive com
pensation and could not build?

Mr. Merrifield.—He becomes entitled to compensa
tion under the legislation I have mentioned.

By Mr. Wiseman.—Does he receive compensation 
under that?

Mr. Merrifield.—Yes, compensation is payable in cer
tain directions. The effect of a small alteration has 
not been dealt with, and I think that point should be 
looked at. I mentioned it to Mr. Wiseman previously. 
It was considered that the Local Government (Streets) 
Act would have an effect in connection with clause 49 
which refers to local government matters.

Mr. Wiseman.—It may be that some provision should 
be put in relating to the Local Government (Streets) 
Act. There are one or two more matters to which I 
wish to refer. Part XVIII. has been taken substantially 
from the English Land Registration Act 1925. It was 
thought it would be convenient to have provision for 
rules to cover matters of detail not included in the 
Act, and matters which could be more conveniently 
provided for by rules rather than by legislative pro
vision. The English Act covers the creation of a Rules 
Committee of three persons, but it was considered that 
here the committee should consist of five persons— 
the Commissioner of Titles, and four other members, 
to be appointed by the Chief Justice, of whom two 
should be practising barristers and two practising 
solicitors. It was felt it would be possible in that way 
to keep the rules under the control of those persons 
who would be intimately connected with the various 
aspects of the working of the Act, and that the func
tioning of such a committee would be an improvement 
on the present system under which rulings are made 
by the Titles Office from time to time as occasion may 
require. The English Act enumerates the purposes for 
which rules may be made and concludes with a general 
drag-net clause. It was thought that the form provided 
would cover all requirements.

I draw attention to sub-clause (2) of clause 329 
providing that rules are to be laid before both Houses 
of Parliament within a specified time. I also mention 
sub-clause (3) which has been taken from the English 
Act. It provides—

A n y ru les m ade in pursuan ce of th is section  sh a ll be of 
th e  sam e force  and e ffec t as if  enacted  in th is Act.

By Mr. Schilling—Is it suggested that the Rules 
Committee be paid, or that it act in an honorary 
capacity?

Mr. Wiseman.—We were too modest to say anything 
about that matter. There has been no suggestion of 
payment.

By the Chairman.—There is no provision in sub
clause (2) for the disallowance of rules by Parliament?

Mr. Wiseman—Not expressly.
Mr. Schilling.—Unless it is covered by the Acts 

Interpretation Act. _



The Chairman.—Provision should be made to enable 
Parliament to disallow the rules if it is considered 
necessary to do so.

Mr. Wiseman.—Certainly. The whole intention is 
that these things should be under the control of Parlia
ment, otherwise there would be no purpose in having 
sub-clause (3).

The Chairman.—In Acts passed recenty provision 
has been made for the disallowance, if necessary, of 
regulations required to be laid before Parliament.

Mr. Reid.—We may have to watch the point 
mentioned by the Chairman because, I understand, 
there is a difference in the procedures of the House of 
Commons and of the Victorian Parliament in dis
allowing rules.

Mr. Wiseman.—The point could be expressed.
Mr. Schilling.—I think the matter of the disallowance 

of rules is covered in the Acts Interpretation Act, but 
the point could be further considered. Clause 328 
could be worded differently. Having regard to the 
manner in which the legal profession operates in this 
State, there are no independent barristers, or indepen
dent solicitors; they are all barristers and solicitors.

Mr. Wiseman.—Yes.
By Mr. Merrifield.—Clause 324 deals with properties 

used exclusively in connection with a Department of 
the Public Service being transferred to the Common
wealth. How will that become effective where power 
is transferred to the Commonwealth with a limitation 
of time; what effect will that limitation of time have 
in regard to the acquisition of a particular property for 
the purpose of public business and the registration of 
title ?

Mr. Wiseman.—That is a matter very appropriate 
for the High Court.

By Mr. Merrifield.—If the transfer were intended to 
be permanent the point would not arise, but it has 
become a matter of political propaganda to transfer 
powers to the Commonwealth, or to seek to do so, with 
some , limitation of time. What effect would that 
limitation of time have on the powers of the Common
wealth compulsorily to acquire a property from a State, 
and then what effect would that have in the registering 
of a title?

The Chairman—  The Commonwealth has only com- 
pulsorarily acquired properties for temporary purposes 
during war-time under National Security Regulations.

Mr. Merrifield.—No. The Commonwealth only took 
possession under National Security Regulations; it 
acquires properties under the Lands Acquisition Act.

The Chairman.—I do not think in any case the 
Commonwealth has acquired temporarily either any 
land or any chattel save and except under a national 
security regulation.

Mr. Merrifield.—That is the point. Did not the Com
monwealth acquire the taxation premises under 
uniform taxation ?

The Chairman.—No, I think they pay rent to the 
State. The Commonwealth took over employees and 
taxation documents, but I think it is paying rent to 
the State for the use of the building.

Mr. Merrifield.—Suppose the Commonwealth wished 
to take certain power—and for the time being the 
States did not deem it politic to question the proposal— 
and then decided that it would acquire premises for 
that purpose.

The Chairman.—The Commonwealth would first 
have to show a specific head of power under which it 
would operate—a defence power or some other power.

Mr. Merrifield.—The final arbiter would be the court.

The Chairman.—The National Security Regulations 
made provision for the assessment of compensation in 
connection with the taking over of land.

Mr. Merrifield.—I am not referring to National 
Security Regulations now, as they no longer operate. 
Suppose it were agreed to transfer to the Common
wealth the administration of petrol rationing; would 
that give the Commonwealth the right compulsorily to 
acquire, say, the buildings in the Exhibition gardens?

The Chairman.—The Commonwealth has the power 
now to acquire any building used for a Commonwealth 
public purpose.

Mr. Merrifield.—I appreciate that, but this clause 
automatically transfers property without compulsory 
acquisition by the Commonwealth.

The Chairman.—No.
Mr. Wiseman.—There must be an application to the 

Registrar and, provided consent thereto is given by the 
Attorney-General for Victoria, the Registrar shall 
register the Commonwealth as the proprietor of the 
land.

The Chairman.—The clause reads inter alia—
W h e r e  p r o p e r t y ..............................h a s  b e c o m e  v e s te d  in  th e

C o m m o n w e a lth  u n d er  th e  p r o v is io n s  o f  th e  C o m m o n w e a lth  
o f A u str a lia  C o n stitu tio n  A ct.

The land does not become vested until it is transferred. 
It could be transferred by voluntary arrangement as 
between the State and the Commonwealth, or it could 
be acquired by acquisition; under acquisition it would 
vest as from the date of acquisition.

Mr. Merrifield.—Section 85 of the Commonwealth of 
Australia Constitution becomes effective, as it provides 
that property of the State used exclusively in connection 
with a Department of the Public Service shall become 
vested in the Commonwealth.

The Chairman.—There is specific provision in the 
Commonwealth Constitution for the transfer of pro
perty from a State to the Commonwealth.

Mr. Wiseman.—Reverting to the matter of rules, the 
provision seems to be in accordance with the usual 
wording used in other Acts, for instance, the Soldier 
Settlement Act, No. 5107, section 42 (2) provides for 
regulations being laid before both Houses of Parlia
ment within fourteen days after the making of such 
regulations.

The Chairman.—There must be something in the 
Acts Interpretation Act regarding disallowance.

Mr. Schilling.—I think there is.
The Committee adjourned.
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Mr. Hubert Dallas Wiseman, of counsel, was in 
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Mr. Wiseman.—Before the Committee last adjourned 
I was asked to comment on the First Schedule, which 
contains the repeal provisions. I invite attention to 
page 34 of the explanatory paper, where there is the 
heading, “ Part III.—Acts Affecting Transfer of Land 
A ct 1928.” There I have set out: “ The following Acts 
affect the Transfer of Land Act 1928 and have



been dealt with in the manner hereinafter 
described:—” There follows a list of thirteen Acts. 
The first is the Transfer of Land (Assurance Fund) 
Act 1929, No. 3839, and the second is the Transfer of 
Land (Assurance Fund) Act 1933, No. 4164. Those 
are explained at page 34 of the explanatory paper 
in the first paragraph which follows the list—

1 and  2. A c ts  N os. 3839 and  4164 r e la te  o n ly  to  th e  
tra n sferen ce  to  th e  co n so lid a ted  r ev e n u e  o f th e  su m s  
th erein  s e t  o u t fro m  th e  a ssu ra n ce  fund . T h ese  A cts  
have, c o n seq u en tly , n o t b een  co n so lid a ted .
Those Acts are not referred to in the schedule.

By the Chairman.—They refer only to the transfer 
of certain money to consolidated revenue?

Mr. Wiseman.—Yes. Numbers 3 to 13 in the list 
correspond with the Acts set out in the First Schedule 
to the Bill, excluding the first one which is the Trans
fer of Land Act 1928. The Transfer of Land Act 1928 
is dealt with by repealing so much of it as is not 
already repealed.

By Mr. Bailey.—That means that the Act is gone ?
Mr. Wiseman.—When the Bill is passed the 1928 

Act goes entirely. The next Act in the First Schedule 
is the Mortgagees (Powers of Sale) Act 1934, No. 
4265. The word “ Mortgages ” in the schedule to the 
Bill is a misprint; it should be “ Mortgagees.” The 
sections proposed to be repealed are 5, 6, and 7. I 
invite attention to paragraph 3 on page 34 of the 
explanatory memorandum, which reads—

A ct N o . 4265 add ed  th e  w o rd s in  se c tio n  181 “ and  for  
a sum  p a y a b le  e ith e r  in  on e  a m o u n t or by  in sta lm e n ts  ” 
after  th e  w o rd s “ se v e r a l t im e s  ” and  added  th e  w ord s in  
section  182 “ w h ic h  is  in  fa c t  rec e iv e d  ” a fte r  th e  w ords  
“ T he p u rch a se  m o n e y .”

By the Chairman.—What are the provisions of sec
tions 5, 6, and 7?

Mr. Wiseman.—The Act is divided into two parts. 
Part I. deals with amendments of the Property Law 
Act 1928, and Part II. deals with amendments of 
the Transfer of Land Act 1928. Section 5 of the 
Mortgagees (Powers of Sale) Act provides that Part 
II. “ shall be read and construed as one with the 
Transfer of Land Act 1928.” That is not important. 
Section 6 provides that in section 148 of the Transfer 
of Land Act 1928 after the words “ several times ” 
there shall be inserted the words “ and for a sum 
payable either in one amount or by instalments.”

By the Chairman.—The proposal in the Bill will 
take the place of the amended section 148?

Mr. Wiseman.—Yes.
By the Chairman.—Clauses 181 and 182 correspond 

with sections 148 and 149 of the 1928 Act, plus the 
amendment?

Mr. Wiseman.—Yes. No. 4 in the list of Acts in 
the explanatory paper is the Local Government Act 
1934, No. 4279. Sub-section (2) of section 70 is to 
be repealed. That is referred to in paragraph 4 of 
the memorandum—

A ct N o . 4279, se c tio n  70 su b -sec tio n  (2 ) (b) su b s titu ted  
the p resen t su b -sec tio n  (3 ) o f  se c tio n  264: S u b -sec tio n  (2) 
(a) w a s in  e f fe c t  rep ea led  b y  th e  Local Government Act 
1941, N o . 4869, se c tio n  35, su b -sec tio n  (2 ).

That is related to clause 264 of the Bill, which is 
divided into five sub-clauses. Sub-clause (1) remains 
as it is in the Act. Sub-clause (2) comes from sub
section (2) of section 35 of the Local Government Act 
1941, which was substituted for an amendment made 
by paragraph (a) of sub-section (2) of section 70 of 
the Local G overnm ent Act 1934. That paragraph 
reads—

(a) A t th e  end  o f  su b -sec tio n  (2 ), th e r e  sh a ll be in ser ted  
th e  w o rd s “ and  for  m a in s for  th e  su p p ly  o f  w a te r  
gas and e le c tr ic ity  an d  for  se w e r a g e  se r v ic es .”

The Local Government Act of 1941, No. 4869, pro
vided in sub-section (2) of section 35—

F or su b -sec tio n  (2) o f sec tio n  212 o f th e  Transfer of 
Land, Act 1928 as am en d ed  by a n y  A ct th ere  sh a ll be  
su b stitu ted  th e  fo llo w in g  su b -sec tio n :—

Then followed the sub-section which was substituted 
for sub-section (2) of section 212 of the Transfer 
of Land Act, as amended by the 1939 Act. That now 
appears in the Bill.

By Mr. McArthur.—Is it correct to say that all the 
repeals mentioned in the schedule appear in the Bill 
practically in the same form?

Mr. Wiseman.—No, they do not all appear. For 
instance, the Execution of Instruments Act 1939, 
No. 4693, does not appear. That was a war-time 
measure, limited as to time, and is no longer of 
importance. I shall now discuss the Public Trustee 
Act of 1939, No. 4654. This is referred to in the 
explanatory paper, at page 34, clause 5, as follows:—

A ct N o. 4654, F ir s t  S ch ed u le , c la u se  13 (a ) (i) am ended  
th e  d efin itio n  o f “ C o m m ittee  ” in  sec tio n  4, by su b stitu 
tin g  “ P u b lic  T ru stee  ” for  “ M a ster -in -E q u ity  ” and by  
c la u se  13 (a ) ( ii)  rep ea led  th e  defin ition  o f “ C urator ” 
in th a t  section .

T h e  a m en d m en ts m ade by c la u se  13 (b) o f A ct N o. 
4654 in sec tio n s  177 and  232 o f  th e  Transfer of Land Act 
1928 h a v e  been  in  e ffe c t  rep ea led  by th e  rep ea l o f th ese  
sec tio n s  and th e  su b stitu tio n  th erefo r  o f sec tio n  210.

The last paragraph means that sections 177 and 232 of 
the Transfer of Land Act 1928 have been repealed, 
because they both dealt with the transmission of the 
estates of deceased persons. We went into this matter 
in detail, and clause 210 has been substituted. The 
way in which it has been worded makes it unnecessary 
to continue sections 177 and 232. Clause 13 of the 
First Schedule of the Public Trustee Act, No. 4654. 
provides—

T h e Transfer of Land Act 1928 sh a ll be am ended  as 
fo llo w s:—

(a ) In  sec tio n  fo u r—
(i) in  th e  in terp re ta tio n  of “ C om m ittee  ” for  

th e  w ord s “ th e  M a ster -in -E q u ity  ” th ere  
sh a ll be su b stitu ted  th e  w ords “ P ublic  
T ru stee

That appears in the definition—clause 4 of the Bill—
( i i)  th e  in terp re ta tio n  o f  “ C urator ” sh a ll be rep ealed . 

There is no definition of “ Curator ” in the Bill.
By the Chairman.—The Bill has been brought into 

accord with the amendments of the Public Trustee 
Act?

Mr. Wiseman.—Yes. Paragraph (b) of the First 
Schedule to Act No. 4654 relates to sections 177 and 
232 of the Transfer of Land Act, and provides—

( i)  for  th e  w ord s “ or o f  a ru le  to  a d m in ister  gra n ted
to  th e  C u rator or o f a n y  ru le  or order ” th ere  
sh a ll be su b stitu ted  th e  w ord s “ or o f an y  
order ” ,

The intention, I think, was to get rid of the word 
“ rule ”—

( ii)  for  th e  w ord s “ ru le  to  a d m in ister  ru le  or order
and upon  th e  n o tif ica tio n  in  th e  Government 
Gazette o f  th e  a p p o in tm en t o f a n y  su cceed in g  
C urator ” th e r e  sh a ll be su b stitu ted  th e  w ords  
“ or o r d e r ” ; and

(iii)  fo r  th e  w ord s “ a d m in istra to r  or C urator ”
(w h er ev e r  o ccu rr in g ) th e r e  sh a ll be  su b stitu ted  
th e  w ord s “ or a d m in istra to r  ”.

By the Chairman.—The Public Trustee becomes the 
legal personal representative, and clause 210 operates ?

Mr. Wiseman.—That is the effect. The next Act 
that is mentioned is the Transfer of Land (Forgeries) 
Act, No. 4689 of 1939, and the explanatory note is 
as follows: —

A ct N o. 4689 w a s passed  in con seq u en ce  o f  th e  decision  
o f  th e  H ig h  C ourt in  Clements v. Ellis (1934) V .L.R . 54; 
(1934) 51 C.L.R. 217. S ec tio n  2 o f  th is  A ct g iv es a r ig h t  
o f  a c tio n  a g a in st th e  R eg istra r  as n o m in a l d efen d an t in



c e r ta in  c a se s  w h e r e  a n y  e n tr y  h a s  b e e n  m a d e  in  th e  
r e g is te r  b ook  in  c o n se q u en ce  o f  a  fo r g e d  in s tr u m e n t  an d  
th e  r e g is te r  b o o k  is su b se q u e n t ly  r e c t if ie d  (su b -se c t io n s  
(1 ) to  ( 3 ) ) .  S u b -se c t io n  (4 ) d e p r iv es  a  p erso n  o f  h is  r ig h t  
to  c la im  u n d er  th e  se c t io n  w h e r e  h e  or h is  so lic ito r  or 
a g e n t  w a s  a p a r ty  or p r iv y  to  th e  fo r g e r y  or had  n o tic e  
o f  th e  fo r g e r y  b e fo r e  th e  r e g is tr a t io n  o f  th e  fo r g e d  in s tr u 
m e n t, or  w h e r e  th e  n e g lig e n c e  o f  a n y  su ch  p e r so n  h a s  
co n d u ced  to  th e  fo r g e r y .

S e c t io n  3 o f  th e  A c t  p ro v id e s  fo r  th e  p a y m e n t  o u t  o f  
th e  A ssu r a n c e  F u n d  o f  a  su m  o f  m o n e y  a s c o m p e n sa tio n  
for th e  lo ss  su s ta in e d  b y  M r. C lem en ts .

T h is  A c t  h a s  b een  d e a lt  w ith  a s f o l lo w s :—
S e c t io n  2 h a s  b e e n  r ep ea led .
S u b -se c t io n s  (1 ) to  (3 ) o f  s e c t io n  2 h a v e  in  e f fe c t  b een  

r e -e n a c te d  in  se c t io n  301 (1 ) (a )  a n d  (b ) a n d  (2 ) o f  th e  
p ro p o sed  C o n so lid a tio n .

S u b -se c t io n  (4 ) is, in  su b s ta n c e , r e -e n a c te d  in  s e c tio n  
301 (3 ) o f  th e  p ro p o sed  C o n so lid a tio n .

S e c t io n  3 o f  A c t  N o . 4689 r e m a in s  u n to u c h e d .

By the Chairman.—It has not been repealed?
Mr. Wiseman.—No.
By the Chairman.—As I presume that Mr. Clements 

has received the money, is there any virtue in retain
ing section 3?

Mr. Wiseman.—No. I think it would be as well 
to repeal the section.

The Chairman.—As there is being retained the 
remainder of the Act providing a defence in the case 
of a solicitor being a party or privy to a forgery or 
a person contributing to it by his own negligence, it 
would not appear that we require to perpetuate a 
provision dealing with one private individual who 
has already been paid.

Mr. Wiseman.—I would agree with that.
Mr. Schilling.—I suppose inquiries could be made

as to whether payment has actually been made.
The Chairman.—The case occurred ten years ago. I 

should think that payment has been made.
Mr. Thomas.—In an earlier clause, it is provided

that no action can be taken against the Registrar;
whereas the explanatory paper relating to this con
solidating measure states that section 2 of Act No. 
4689 gives a right of action against the Registrar as 
nominal defendant.

Mr. Wiseman.— Clause 301 provides that, subject 
to the provisions of clauses 294 and 305, any person 
sustaining loss “ by reason of any of the matters 
hereinafter appearing ” shall be entitled to be indemni
fied out of the assurance fund. Part XV., in some
what different form, continues the principle which has 
been in operation ever since the Transfer of Land 
Act was introduced. That is to say, if a person has— 
in the circumstances provided—sustained loss by 
reason of the functioning of that Act, he should be 
compensated. The conditions have been broadened 
to enable persons of a wider class who have sustained 
loss to recover against the assurance fund. The 
mechanics provided for enabling a person to recover 
against that fund has always been to enable him to 
bring an action against the Registrar as nominal 
defendant. Clause 296 exempts officers in the Titles 
Office from any action against them as individuals 
for any acts or omissions by them provided they have 
acted bona fide.

The Chairman.—The other matter to which Mr. 
Schilling referred affected sub-clause (11) of clause 
301 which provides that the Registrar may require 
a party to be joined. We decided to consider the point 
raised.

Mr. Wiseman.—The appropriate amendment is 
under consideration. The Execution of Instruments 
Act 1939, No. 4693—number 7 on the list—deals with 
instruments and powers of attorney signed by any 
person while he was engaged on war service and a

further period of three months thereafter. As this 
Act is necessarily of limited duration and was in the 
nature of emergency legislation it was considered 
unnecessary to incorporate it in the consolidation. It 
merely gave certain facilities to persons engaged on 
war service with respect to the execution of 
instruments.

By Mr. Reid.—Did it not enable a commissioned 
officer above a certain rank to witness signatures to 
documents ?

Mr. Wiseman.—I think so.
Mr. Reid.—I doubt whether there is now a great 

body of men concerned; but there are occupation 
forces in Japan to the members of which the con
tinuation of the Act in question may be a convenience.

By Mr. Byrnes.—Technically—since the peace treaty 
has not been signed—Australia is still at war with 
Japan. Did not the Act apply to those actively 
engaged in war service?

Mr. Reid.—It was applied to members of the ser
vices in Australia as well as overseas.

The Chairman.—Section 3 of the Act provides—
T h e  b e n e fit  o f  th e  p r iv ile g e s  c o n fe r r e d  b y  th is  A c t  on  

a n y  p erso n  in  r e la t io n  to  a n y  p er io d  fo r  w h ic h  h e  is 
e n g a g e d  on  w a r  se r v ic e  an d  fo r  a  p er io d  o f  th r e e  m o n th s  
th e r e a f te r  sh a ll  a lso  e x te n d  a n d  a p p ly  to  a n y  p erso n  n o t  
e n g a g e d  on  w a r  se r v ic e  in  r e la t io n  to  a n y  p er io d  d u rin g  
w h ic h  b e in g  a b se n t  fr o m  V ic to r ia  h e  is  fo r  a n y  rea so n  
c o n n e c te d  w ith  th e  sa id  w a r  u n a b le  to  r e tu r n  to  
V ic to r ia  . . . .

The Act has a fairly wide application and it might 
be dangerous at present to disregard it entirely.

Mr. Wiseman.—Perhaps it would be better not to 
incorporate it in the consolidation, but to let it stand 
as a separate Act.

The Chairman.—The matter could be considered 
in conjunction with the Act passed in 1941 which ex
tended the classes of persons who could be authorized 
witnesses.

Mr. Schilling.—There is a smattering of Australian 
troops in Japan, where there are justices of the peace, 
notaries, public and Government officials by whom 
transfers can be witnessed. The Execution of Instru
ments Act was a war-time measure which I think is 
now objectionable in relation to vital legislation like 
the Transfer of Land Act.

Mr. Wiseman.—I do not think its incorporation in 
the consolidating measure was specifically considered. 
The present idea is merely to leave the 1939 Execution 
of Instruments Act to stand on its own footing.

Mr. Reid.—The availability of special witnesses was 
of considerable convenience to troops in Australia. 
Even though they had not been under battle condi
tions, it was often difficult for men to find qualified 
witnesses.

Mr. Schilling.—But at that time there were many 
thousands of men in the various branches of the 
fighting services. Now, however, there is only a hand
ful of Victorian troops in Japan. The facilities to 
obtain authorized witnesses are ample.

The Chairman.— The Transfer of Land Act specified 
a very limited class. I think the question should be 
left to be considered in relation to the Evidence Act 
1941.

By Mr. Reid.—Does the consolidating Bill extend the 
class of witnesses specified in the former legislation?

Mr. Wiseman.—In- its present form it does not. The 
suggestion is, however, that the relevant clause be 
amended, in view of the Evidence Act 1941.

The Chairman.—That might overcome the difficulty. 
The Execution of Instruments Act 1939 could then be 
repealed.



Mr. Schilling.—Possibly by the time this Bill is re
submitted to Parliament, Australian troops will no 
longer be in Japan-.

Mr. Wiseman.—No. 8 on the list is the Transfer of 
Land Act 1941. That Act—No. 4813—provided for 
the registration of the Public Trustee as proprietor 
of land or of an interest in land of deceased persons 
in whose estate the Public Trustee has filed an election 
to administer. As to No. 9 on- the list, we have 
already discussed the position, sub-clause (2) of clause 
264 of the Bill being the same as sub-section (2) of 
section 35 of the 1941 Act. Section 33 of the Local 
Government Act 1944 (No. 5056)—-the tenth on the 
list—substitutes clause 263 of the Bill.

The Chairman.—That is to say, the provision has 
been taken from the Local Government Act and 
in-cluded in the Bill.

Mr. Wiseman.—That is so. No. 12 on the list is 
section 101 of the Soldier Settlement Act 1946 (No. 
5179) which inserted, in section 15 of the Transfer 
of Land Act, the words “ (except in the case of a 
settlement interim lease under the Soldier Settlement 
Acts) ” before the words “ after payment.”

By Mr. Merrifield.—In the Local Government Act of 
1944, was it not made mandatory for a plan of sub
division to be lodged within one month of its sealing 
by the council? The matter affects the Registrar, 
and it appears that some provision has been taken 
out of that Act.

Mr. Wiseman.—The amendment to which I refer 
appears in clause 263 of the consolidating Bill.

The Chairman.—Section 33 of the Local Govern
ment Act 1944 still operates; the consolidating Bill 
does not repeal it. It will still be mandatory to lodge 
a plan of subdivision within a month of its having 
been signed by a council.

Mr. Schilling.—It rests with the subdivider. When 
a plan has been sealed it must be lodged within a 
month. Otherwise, it becomes necessary to re-seal it.

By the Chairman.—Is not the Local Government 
Act the most appropriate statute in which to leave 
the provisions relating to sealing and lodgment ?

Mr. Merrifield.—I do not think so. The question 
of time of lodgment is for the Registrar to decide.

By Mr. Schilling.—The matter is of a machinery 
character. Could it not be covered by the rules ?

Mr. Wiseman.—I think so. It is not desirable to 
duplicate legislation. The relevant rule would, in 
effect, copy the section in the Local Government Act.

By the Chairman.—Could the Registrar extend the 
period of one month in which a plan of subdivision 
must be lodged? What would happen if it were not 
lodged within that period?

Mr. Schilling.—The plan would have to be re-sealed.
By the Chairman.—Why is it proposed to repeal 

section 33 of the Local Government Act?
Mr. Wiseman.—That has been replaced by clause 

263. Section 33 of the Local Government Act 1944, 
provides—

F or sec tio n  tw o  h u nd red  and  e le v en  o f th e  Transfer 
of Land Act 1928 th ere  sh a ll be su b stitu ted  th e  fo llo w in g  
sec tio n : —

Then follows the section which is now clause 263 of 
the Bill.

Section 33 of the Local Government Act 1944 was 
not repealed by the Local Government Act 1946, the 
consolidating Act.
As to Act No. 5291, section 152 of the Transfer of 
Land Act 1928 provides that a mortgagee or annuitant 
may distrain on a tenant or occupier for arrears not 
exceeding the amount of rent due by such tenant or 
occupier. That was repealed by the Landlord and 
Tenant Act 1948. The thirteenth Act referred to on 
page 34 of the memorandum is the Transfer of Land 
(Acquisitions) Act 1948, No. 5314. That is incor
porated in the consolidation clauses 218 to 223.

By the Chairman.—You propose to repeal the whole 
of the 1948 Act?

Mr. Wiseman.—Yes.
By Mr. Merrifield.—Has Mr. Wiseman taken into 

consideration the Melbourne (Widening of Streets) 
Act?

Mr. Wiseman.—I am going through the transcript 
of the evidence and that question among others will 
be picked up and attended to. They will all be 
collated.

The Chairman.—The only form on which there has 
been any discussion was that dealing with transfers. 
The rest are the ordinary forms. That means that 
practically all that is left is for Mr. Wiseman to go 
through the reports of the proceedings and deal with 
matters that have been adjourned or left for further 
consideration.

The Committee adjourned.






