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Termination of the independent financial 
auditor of the Victorian Auditor‑General’s 
Office appointed by Parliament under Section 17 
of the Audit Act 1994

Purpose of Report
The purpose of this Report by the Public Accounts and Estimates Committee (PAEC) is to 
brief Parliament in detail in relation to a written request by Mr Peter Sexton (appended in 
Appendix One), Parliament’s appointed financial auditor of the Victorian Auditor‑General’s 
Office (VAGO), to terminate his services before the contracted term expiry date of 
8 April 2013.

The PAEC also wishes to outline the circumstances underlying Mr Sexton’s request and the 
PAEC’s findings in relation to the relevance and application of a revised Code of Ethics for 
Professional Accountants, APES 110, issued by the Accounting Professional and Ethical 
Standards Board, effective from 1 July 2011.

The PAEC, from the outset, makes it clear that the financial auditor, Mr Sexton properly 
alerted the PAEC and Parliament in a timely manner, of a potential conflict of interest, 
as required in the contract for services and has not contravened any of those contractual 
obligations. 

The PAEC wishes to notify Parliament that this report does not imply that Mr Sexton has 
acted in any way to impair his professional independence in relation to any audits of VAGO 
that he has completed for Parliament. 

Background to Mr Sexton’s Appointment by Parliament
The Audit Act 1994 requires that an independent financial auditor be appointed for a period 
of three years to conduct annual financial audits of the Victorian Auditor-General’s Office. 
The PAEC is responsible under the Act for recommending, to both Houses of Parliament, the 
appointment of a suitably qualified person to undertake the financial audit.

Section 17 of the Audit Act 1994 provides in part that:

(1) 	 A person may be appointed by resolution of the Legislative Council and the Legislative 	
	 Assembly, on the recommendation of the Public Accounts and Estimates Committee of 	
	 the Parliament, as an independent auditor of the Victorian Auditor-General’s Office.

(2)	 An appointment –

	 a)	 must not be made for a period exceeding 3 years, but may be renewed; and

	 b)	 may provide for the payment of remuneration.

(3)	 Remuneration payable under the appointment shall be paid out of the Consolidated 		
	 Fund which is to the necessary extent appropriated accordingly.

(4)	 The function of the independent auditor is to carry out audits of the Victorian 			 
	 Auditor‑General’s Office in accordance with this Part.
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The Audit Act 1994 defines an audit as including ‘an examination and inspection’. The audit 
is therefore intended to comprise an audit of VAGO’s annual financial statements and the 
expression of independent professional opinions on these statements, attesting to their fair 
presentation in line with professional reporting standards and processes.

In addition to the financial audit of VAGO, the PAEC is responsible, under Section 19 of the 
Audit Act 1994, for recommending to both Houses of Parliament, at least every three years, 
the appointment of a person to undertake a performance audit of the Auditor‑General and of 
VAGO.

On 25 March 2010, the PAEC wrote to the Auditor‑General attaching final tender briefs 
for both the financial and performance audits including proposed contracts with successful 
tenderers prepared by the Victorian Government Solicitor’s Office. 

On 6 May 2010, following a tender evaluation and selection process by a panel appointed by 
the PAEC, the PAEC tabled a report in Parliament, Report on the Appointment of Persons to 
Conduct the Financial Audit of the Victorian Auditor‑General’s Office and the Performance 
Audit of the Victorian Auditor‑General and the Victorian Auditor‑General’s Office. 

In that Report, the PAEC recommended the appointment of Mr Peter Sexton to conduct the 
financial audit of VAGO for a three year period. Mr Sexton was then an Audit Principal of 
WHK Howarth Melbourne (now known as Crowe Howarth Melbourne), part of WHK Group 
Ltd. The PAEC considered, among other criteria, that Mr Sexton had provided a conforming 
tender, is a member of the Institute of Chartered Accountants and is a registered company 
auditor. The PAEC recommended that:1 

Recommendation 1:	

In accordance with Section 17 of the Audit Act 1994, as amended, the 
Legislative Council and the Legislative Assembly appoint Mr Peter Sexton of 
WHK Howarth Melbourne for a period of three years:

(a)	 to conduct the financial audit of the Victorian Auditor‑General’s 
Office for the financial years ended 30 June 2010, 30 June 2011 and 
30 June 2012;

(b)	 in accordance with the Terms and Conditions and Remuneration of a 
Person Appointed by the Parliament of Victoria pursuant to Section 17 
of the Audit Act 1994, as appended to the relevant Tender Brief in 
Appendix One of this Report;

(c)	 at the following fixed fee levels of remuneration:

	 •	 $29,750 (plus GST for audit services for the year ended 
30 June 2010);

	 •	 $30,600 (plus GST for audit services for the year ended 
30 June 2011); and 

	 •	 $32,200 (plus GST for audit services for the year ended 
30 June 2012).

1	  Public Accounts and Estimates Committee, Report on the Appointment of Persons to Conduct the Financial Audit 
of the Victorian Auditor‑General’s Office and the Performance Audit of the Victorian Auditor‑General and the 
Victorian Auditor‑General’s Office, May 2010, p.5
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Following resolutions (motions moved by leave agreed to) on 6 May 2010 by the Legislative 
Council and the Legislative Assembly and following the execution of the contract for 
services by Parliament’s then Presiding Officers and Mr Sexton, Mr Sexton was appointed 
as Parliament’s independent financial auditor of VAGO pursuant to Section 17 of the 
Audit Act 1994. The contract for services, Terms and Conditions of a Person appointed 
by the Parliament of Victoria pursuant to Section 17 of the Audit Act 1994 is appended as 
Appendix Two to this report.

Formal Request by Mr Sexton for Termination of his Services
Under the terms of his contract with the Parliament, Mr Sexton has completed the financial 
audits of VAGO for the financial years ended 30 June 2010 and 30 June 2011. Mr Sexton’s 
formal request for termination of services (at Appendix One), which was received by the 
PAEC on 30 September 2011, therefore relates to the one remaining financial audit under his 
contract, the audit of VAGO for the financial year ending 30 June 2012.

Mr Sexton cites reasons that the Accounting Professional and Ethical Standards Board 
(APESB) had reissued APES 110 Code of Ethics for Professional Accountants effective from 
1 July 2011 which extended preclusions to auditors carrying out certain services for public 
interest entities, which definition would have included an entity such as VAGO. This meant 
that a possible perceived conflict of interest could arise from the new accounting professional 
code and that approximately $1.85 million worth of service contracts (as disclosed within 
VAGO’s 2010‑11 Annual Report) between WHK related entities and VAGO were possibly 
caught under an expanded new preclusion in APES 110.

VAGO’s annual reports for 2009‑10 and 2010‑11 have clearly spelt out in a note to VAGO’s 
financial statements the nature and extent of the business relationship between VAGO and 
Mr Sexton’s parent group. Such disclosure has enhanced the transparency of the underlying 
information in the public arena for the two financial audits completed to date by Mr Sexton.

PAEC Consideration of Mr Sexton’s Formal Request for Termination 
of Services
Following receipt of Mr Sexton’s letter, the PAEC determined to assess the implications of the 
revised Code of Ethics embodied in APES 110. 

In undertaking this assessment, the PAEC was cognisant of the fact that the Committee of 
the 56th Parliament had directed special attention to auditor independence and management 
of perceived or actual conflicts of interest during the tender period relating to the tender for 
appointment of Mr Sexton as VAGO’s external financial auditor. 

Information publicly available to all prospective tenderers, as presented below, clearly spelt 
out the Committee’s policy covering this important element of the ethical responsibilities of 
an auditor and the principles underpinning that policy. 

In relation to the tender, on 13 April 2010 the following questions and answers were 
published on the PAEC’s website:
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Questions and Answers

Question: 

Clarification on certain conflict of interest situations that may prohibit 
appointment:

(a)	 A current service provider of financial statement audits to VAGO?

(b)	 The firm being a current service provider of financial statements to 
VAGO but the nominated principle not being a VAGO service provider?

Answer: 

(a) 	 Yes, this would constitute a conflict of interest situation which would 
prohibit appointment.

(b)	  The situation in itself, as outlined, would not constitute an impediment 
to an appointment of the principal. The appointee would be responsible 
for ensuring adherence to auditing standards and that no conflict of 
interest arises during an audit and throughout the term of the tender 
contract. 

The answer to 1b) recognises that the principal, and not the firm, is the person 
appointed as financial auditor and the principal will be solely responsible for 
meeting the terms and conditions of the tender brief. It is also conditional on:

•	 the principal having no professional connection or involvement with 
VAGO currently and for the duration of the tender contract;

•	 the principal’s nominated staff for the audit having no professional 
connection or involvement with VAGO currently and for the duration 
of the tender contract; and

•	 there will be compliance by the principal as appointed financial auditor 
with all other requirements in the tender brief.

In publicly disseminating the guidance above, the PAEC took a position that there would not 
be a breach of ethical accounting and auditing standards existing at that time so long as a 
person contracted as financial auditor in his/her own right observes the requirements of ethical 
pronouncements and auditing standards promulgated by the professional bodies. In addition, 
under the contracted terms of appointment, the financial auditor was obligated to ensure that 
no actual or potential conflict of interest situation would arise, with a binding onus placed on 
the auditor to inform the Parliament of any such situations that might arise during the term of 
appointment.

The PAEC’s consideration of APES 110 identified that: 

•	 APES 110 introduced, with effect from 1 July 2011, provisions relating to public 
interest entities (paragraphs 290.25 and 290.26). In doing so, it has widened the ambit 
of the Code of Ethics beyond entities listed on the Stock Exchange;

•	 while the literal meaning of the definition of a public interest entity in paragraph 
290.25 (b) does not totally apply to the VAGO financial audit in that the 
Audit Act 1994 does not expressly stipulate that the audit is to be conducted in 
accordance with independence requirements applicable to listed entities, all auditors 



5

must apply professional auditing standards and pronouncements. Also, the PAEC’s 
directions to the appointed financial auditor flowing from its statutory responsibility 
in Section 17 of the Audit Act 1994 require adherence to professional standards;

•	 APES 110 addresses threats to auditor independence arising from material and 
significant business relationships (paragraphs 290.124 to 290.126). It indicates 
that a close business relationship between a firm and the audit client arises from a 
commercial relationship. The significant financial audit contractual obligations of 
the financial auditor’s parent group with VAGO would constitute a close business 
relationship in terms of the approach adopted in APES 110;

•	 APES 110 also states that, in applying its requirements, auditors shall be guided, 
not merely by the words, but also by the spirit of the Code (paragraph 1.6). This 
‘substance over form’ comment is important because APES 110 is essentially directed 
to conventional audit client / auditor situations. Because the VAGO audit framework 
is somewhat unique conceptually with VAGO having responsibility for multiple 
financial audits and engaging private sector contractors to conduct a number of those 
audits, it is necessary to interpret APES 110 in the widest sense having regard to its 
spirit and intention rather than its literal meaning; and

•	 paragraph 290.6 of APES 110 defines independence as having two components, 
‘Independence of Mind’ and ‘Independence in Appearance’. A reasonable and 
informed third party is likely to conclude that the circumstances now raised by the 
financial auditor give rise to a perception of a perceived threat to audit independence 
both of mind and in appearance.

After analysis of APES 110 and conscious of its application across the Australian accounting 
and auditing profession with effect from 1 July 2011, the PAEC concluded that it would be 
prudent for it to recommend to Parliament that Mr Sexton’s request for termination of his 
audit contract be accepted.

Recommendation to the Legislative Assembly and Legislative 
Council
Given the pronouncement and application of the revisions to APES 110 effective from 
1 July 2011, the Committee considers that Mr Sexton’s request for a termination of his 
services is warranted under clause 18(b)(vi) of the contract for services between Parliament 
and Mr Sexton. 

Clause 18(b)(vi) states:

Cause 18 Termination

(b) 	 The Purchaser may terminate this Agreement immediately by notice in 
writing to the Service Provider if:

(vi) 	 the Service Provider commits any act or does any thing that is contrary to 
prevailing community standards, or is otherwise regarded by the public 
as unacceptable or which brings the reputation of the Service Provider 
into disrepute and as a consequence the Purchaser’s Representative 
believes that its continued association with the Service Provider will be 
prejudicial or otherwise detrimental to the reputation of the State.
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In relation to definitions within the contract for services, the Parliament of Victoria is 
the ‘Purchaser’, Mr Sexton is the ‘Service Provider’ and the PAEC is the ‘Purchaser’s 
Representative’.

The PAEC wishes to inform Parliament that it considers that the revised APES 110 Code of 
Ethics now clearly places its appointed financial auditor, Mr Sexton in a position that would 
be contrary to the public interest and community standards by virtue of the material and 
significant business relationships that his associated companies have with VAGO. Termination 
of Mr Sexton’s services is therefore a recommended course of action.

The PAEC wishes to emphasise that the financial auditor has properly alerted the PAEC and 
Parliament to this potential conflict of interest as required in the contract for services. As 
such, Mr Sexton has not contravened any contractual obligations. 

Further, the PAEC considers that its action, in submitting this report, should not be construed 
as suggesting in any way that Mr Sexton has done anything to impair his professional 
independence in relation to the past two audits of VAGO that he has completed for 
Parliament. 

Following the termination of Mr Sexton, the PAEC will develop a new tender for limited 
invitation to appropriate accounting firms, in accordance with the Parliament’s Presiding 
Officers’ expenditure approval guidelines and Section 17 of the Audit Act 1994.

Recommendation:	 In accordance with clause 18(b)(vi) of the Agreement 
being the Terms and Conditions and Remuneration 
of a Person Appointed by the Parliament Pursuant 
to Section 17 of the Audit Act 1994 dated 8 June 
2010 between Parliament and Mr Peter Sexton, the 
Committee recommends that:

(a)	 Parliament agree to terminate the services of 
Mr Peter Sexton; and

(b)	 termination in writing be effected by notice 
in writing being given to Mr Sexton by the 
Presiding Officers of the Legislative Council and 
the Legislative Assembly.



APPENDIX 1:	 LETTER FROM MR PETER SEXTON
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Crowe Horwath Melbourne  
ABN 41 099 415 845  
Member Crowe Horwath International 

Level 17 181 William Street 
Melbourne VIC 3000 Australia 
GPO Box 4324  
Melbourne VIC 3001 Australia 
Tel  +61 3 9258 6700 
Fax +61 3 9258 6722 
www.crowehorwath.com.au 
 
A WHK Group Firm 

Liability limited by a scheme approved under 
Professional Standards Legislations 

Crowe Horwath Melbourne Pty Ltd is a member of Crowe Horwath International, a Swiss 
verein. Each member firm of Crowe Horwath is a separate and independent legal entity. 

28 September 2011 
 
Ms Valerie Cheong 
Executive Officer 
Public Accounts and Estimates Committee 
Parliament of Victoria 
Parliament House 
Spring Street 
East Melbourne Vic 3002 
 
Dear Valerie, 
 
AUDIT OF THE VICTORIAN AUDITOR-GENERAL’S OFFICE 
 
I regret to advise that due to recent revisions to independence requirements for accountants, I must 
ask that you arrange for Parliament to consider terminating my appointment as the auditor of the 
Victorian Auditor-General’s Office (VAGO) for the financial year ending 30 June 2012 and onward. 
 
APES 110 ‘Code of ethics for professional accountants’ was reissued effective 1 July 2011.  The 
previous issue of APES 110 specifically precluded auditors from carrying out certain other services for 
‘listed entities’.  That preclusion has now been extended to ‘Public Interest Entities’.  In my opinion the 
VAGO would be classified as a public interest entity and the work that WHK / Crowe Horwath carries 
out for the VAGO on a sub-contractual basis would constitute precluded services.  The VAGO sub-
contracts audit work to WHK offices throughout Victoria including Melbourne, Albury and Western 
Victoria.  I understand those fees for the 2011 annual financial year totalled $1,845,389.  This 
contrasts with my audit fee for the VAGO of only $30,000.  In my opinion it would not be acceptable to 
complete my three year contract with the Parliament of Victoria given the altered circumstances. 
 
Consequently, in accordance with clause 16 (b) of my contract with the Parliament of Victoria, I 
respectfully suggest that Parliament consider terminating my appointment under clause 18 (b) (vi) of 
the contract, whereby it would now regard Crowe Horwath, a WHK Group firm, as ‘a service provider 
regarded by the public as unacceptable’. 
 
Yours sincerely 
CROWE HORWATH MELBOURNE 
 

 

Peter Sexton 
Partner 

 



APPENDIX 2:	 TERMS and conditions and 
remuneration of a person appointed 
by the parliament of victoria 
pursuant to section 17 of the 
audit act 1994
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