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1. Introduction 
On 16 April 2008 the Legislative Council referred to the Electoral Matters Committee for inquiry and 
report by 30 April 2009 the following matters: 

(1)      whether the Electoral Act 2002 should be amended to create a system of political 
donations disclosure and/or restrictions on political donations; and 

(2)      the outcome resulting from similar legislative reforms introduced in Canada, the United 
Kingdom and other relevant jurisdictions. 

The Committee has called for public submissions addressing the terms of reference to be received by 
Friday 27 June 2008.   

Festival of Light Australia is a national organisation which, among other things, has a longstanding 
interest in democracy, the rule of law, constitutionalism and the separation of powers.  It is 
independent of all political parties.   

2. Democratic principles 
The funding of political candidates and parties in elections is an integral element of a democratic 
system of government.  The way in which elections are funded is of critical importance to the integrity 
of the electoral process and the strength of parliamentary democracy as a whole.  Consequently, 
election funding law should facilitate the kind of representative democracy cherished by the Australian 
people.   

2.1 Individual freedom  

As Professor Lumb points out in his book Australian Constitutionalism, the roots of the modern 
Australian system of government lie in the debates and battles in earlier centuries over providing a 
system of effective constraints on government power.1  The idea of the rule of law, or limited 
government, overturned the earlier doctrine of unlimited sovereignty under which people were subject 
to the arbitrary will of the ruler.   

The core idea of the Australian system of government is recognition of the right of the citizen to 
freedom under the law.  This fundamental freedom is expressed in many ways, including the right to 
stand for election and vote, and also through the right of a citizen to use his financial resources to 
further his political objectives.  Any constraint on the freedom of a citizen to fund political candidates 
or parties needs to be fully justified.   

Reasonable measures to encourage citizens who wish to fund political candidates or parties needs to 
be seen as fostering political freedom. 

This recognition of individual freedom emerges from the Judaeo-Christian understanding of mankind 
being made in the image of God and therefore being entitled to respect and dignity.2 

2.2 Freedom of association  

Another central element of the dignity of mankind is the recognition that people are inherently 
relational and naturally join with others in groups of various kinds.   



In a political context this involves “recognition of the fact that between the ruler and the mass of the 
citizenry there are a variety of groups to which the citizens belong.  They may be occupational (guild, 
union, association), religious (church), educational (school, university), cultural and social.  Certainly, 
in earlier periods, battles over authority and allegiance were often fought between an overweening 
State (Monarch) and the Church anxious to preserve the rights of its members but also at times 
encroaching on such rights.  The concept of limited sovereignty recognises that claims to allegiance or 
obedience may arise from a number of groups...”3  

Political parties are among the kinds of association which citizens should have the freedom to form or 
to join.  Furthermore, political parties should have the freedom to raise funds and use them in political 
campaigns, subject only to constraints which have strong justification.   

2.3 Civil society  

Freedom of association provides the basis for civil society, which has been defined by the London 
School of Economics Centre for Civil Society as follows:  

Civil society refers to the arena of uncoerced collective action around shared interests, 
purposes and values.  In theory, its institutional forms are distinct from those of the state, family 
and market, though in practice, the boundaries between state, civil society, family and market 
are often complex, blurred and negotiated.  Civil society commonly embraces a diversity of 
spaces, actors and institutional forms, varying in their degree of formality, autonomy and 
power.  Civil societies are often populated by organizations such as registered charities, 
development non-governmental organizations, community groups, women's organizations, 
faith-based organizations, professional associations, trade unions, self-help groups, social 
movements, business associations, coalitions and advocacy groups.4 

The links between civil society and democracy were explored by Alexis de Tocqueville and developed 
by 20th century theorists like Gabriel Almond and Sidney Verba, who identified civil society as 
having a vital role in a democratic order.5  They argued that many civil society organisations facilitate 
better awareness and a more informed citizenry, who make better voting choices, participate in 
politics, and hold government more accountable as a result.  Such organisations also accustom 
participants to the processes of democratic decision making.   

Consequently, election funding arrangements should facilitate, not hinder, the organisations which 
constitute civil society, including political parties, trade unions, business associations and advocacy 
groups.   

2.4 Representative democracy  

Australia’s system of representative democracy must be distinguished from direct democracy on the 
one hand and totalitarian democracy on the other.   

Representative democracy is characterised by elected representatives who form a parliament charged 
with the responsibility of making decisions and acting in the public interest – without direct 
consultation with the electorate.  This enables swift and resolute action in the face of changing 
circumstances.   

Direct democracy involves decisions being made either by referendum or by delegates to a ruling body 
bound to vote in accordance with decisions made by a majority of their electors.  Such a system is 
inherently slow and can be dominated by sectional interests.   
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In a totalitarian democracy, elected officials are bound to support an ideology independently of the 
views of the electorate.  The ideology may be considered beyond the understanding of the electorate.  
The duty of the officials is to ensure that any inconsistent public or private activities are eliminated.6 

Representative democracy works best when elected representatives maintain a close relationship with 
their constituents.  While not being bound by their electorate, representatives are then able to take the 
views of the electorate into consideration when decisions are made in parliament.   

Election funding arrangements should be designed to facilitate a close working relationship between 
representatives and their constituents.   

3. Disclosure of political donations 
Mandatory public disclosure of financial contributions to political parties and candidates and their 
campaign expenditures is an important safeguard against inappropriate influence on the political 
system. 

Disclosure thresholds should be set to achieve an appropriate balance between encouraging 
participation in the democratic process through financial support to political parties and candidates, 
and the public interest in knowing the source of political donations, especially larger donations. 

Factors supporting the higher threshold for disclosure include:  

(a) preserving the privacy of citizens (and their businesses) who choose to make political donations, 
and  

(b) limiting the compliance costs of political parties in reporting the sources of donations over the 
threshold.  

The disclosure threshold should be high enough to allow political parties to attract adequate private 
donations without an undue administrative burden of disclosure.  This administrative burden could fall 
disproportionately on smaller political parties particularly if the disclosure threshold is set too low. 

The major factor that should limit the threshold is the public interest of enabling the public to be aware 
of the major supporters of political parties.  A robust democracy requires openness and accountability 
in the contributions to political parties, since those contributing large amounts could have significant 
influence over candidates who are elected to positions of responsibility and authority.  The disclosure 
threshold should be set at a level that will allow the public knowledge of the source of the larger 
donations to political parties and candidates. 

The three criteria for determining an appropriate threshold are: preserving donor privacy, limiting 
compliance costs, and safeguarding the public interest.  

One approach to determining the threshold would be by reference to a fixed proportion of the total 
donation income raised.  This would: 

(a) safeguard the public interest by ensuring that a fixed proportion of the donation income raised is 
subject to public disclosure; and 

(b) adjust the threshold to compensate for changes in donor generosity affected by changing salaries, 
living costs and other economic factors. 

Currently the only disclosure provision operating in Victoria is the requirement under Section 222 of 
the Electoral Act 2002 for registered political parties which are also registered under the 
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Commonwealth’s Electoral Act 1918 to submit to the Victorian Electoral Commission a copy of the 
return that the party is obliged to submit to the Australian Electoral Commission under Section 314AC 
of the Commonwealth’s Electoral Act 1918. 

The Rudd government has announced that it will seek to amend the Electoral Act 1918 to drop the 
disclosure threshold from its current level of $10,000 down to $1,000.  Additionally returns from 
political parties would be required every six months rather than annually. 

There are obvious advantages in administrative costs to political parties if disclosure obligations under 
Commonwealth and State law can be met by a single return.  However, Victoria should retain its right 
to set a disclosure threshold that may differ from that set from time to time by the Commonwealth. 

In the absence of comprehensive data on political donations in Victoria it is not possible to analyse the 
likely outcome of a particular disclosure threshold. 

An analysis of New South Wales data on political donations7 suggests that a disclosure threshold 
between $4000 and $5000 would ensure that the source of 80% of total donation income was 
disclosed.  

In 2005 the Joint Standing Committee on Electoral Matters of the Commonwealth Parliament reported 
that “88% of the value of disclosed donations to the major parties is greater than $10,000”. 8 

However, Young and Tham9 point out that this percentage refers only to receipts classified as 
“donations”, whereas if the total receipts were used instead then only an average of 64.1% of total 
receipts would have been disclosed from 1998/99-2004/05 with a threshold of $10,000.  The earlier 
threshold of $1500 would have resulted in an average disclosure of 74.7% of all receipts. 

The proposed Commonwealth threshold of just $1000 seems too low.  If the law is amended to require 
all political parties contesting State elections in Victoria to make returns disclosing the source of 
donations then it would be best for Victoria to set its own threshold.  $4000 may be a reasonable 
amount.  The first set of returns after an election could then be analysed to establish what percentage 
of donations are disclosed at that threshold, and if necessary, the threshold could be adjusted 
accordingly. 

Recommendation 1: 

The Electoral Act 2002 should be amended to require returns from all political parties active 
in Victoria.  These returns should disclose all donations received above a certain threshold, to 
be set initially at $4000 and reconsidered after the next State election.  Six monthly returns 
should be considered. 

4. Limits, prohibitions and public funding 
Given the peculiar nature of the gaming industry and its already disproportionate influence on 
government in Victoria due to the size of its net contribution to revenue, the existing limitation in 
section 212 of the Electoral Act on donations from the holders of casino and certain gaming licenses is 
entirely appropriate and should be maintained. 

In the absence of any specific concerns about other inappropriate sources of donations there is no 
justification for either setting a maximum limit as applies in Canada or excluding or imposing limits 
on other categories of donors.  Appropriate disclosure requirements should adequately meet the need 
for transparency. 
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Recommendation 2:  

The limits on donations from holders of casino and certain gaming licenses should be 
maintained but no additional limitations on the source of donations should be introduced. 

5. Public funding 
Proposals to set upper limits on donations are often linked with increased demand for public funding 
of political parties.  Such demands presume that government, rather than civil society, is responsible 
for ensuring that parties and candidates are adequately funded.  This well-intentioned presumption has 
the potential to undermine the strength of political parties by reducing their dependence on supporters. 

The notion that candidates should be entitled to public funding might be expected in a ‘top-down” 
totalitarian democracy but not in a “bottom-up” representative democracy. 

It is also often claimed that public funding of political parties ensures a level of equality between 
election participants.  However, an analysis of New South Wales data reveals10 that the public funding 
each party received in 2003 was roughly proportional to the amount of political donations each party 
was able to raise on its own.  For four of the five parties receiving public funding this had no 
significant effect on their relative overall funding compared to each other.  The main effect of public 
funding was to increase the amount available for election campaigning by all parties. 
 

Recommendation 3: 
  
In order to avoid undermining the important relationships between citizens and political 
candidates, public funding of political parties and candidates in elections should be 
discontinued. 
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